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CHAPTER - |
PROLOGUE

1.1 Conceptual Framework

Since the very beginning of human civilization it has

been a constant effort of human beings for the betterment of

their 1lives. Different macro-economic systems have been

experimented and different adjustments made in national
economic enterprises at different' times,. I1f the ancient
civilization can be called the period for philosophars,
medieval period to be dedicated to the pclitical systems, the
modern era certainly for the science, technology and
management. Whenever, the political system 1is in conflict
with the development of science and technology, the political

system itself became woaker.

The collapse of former USSR is an evidence in itself.
1t has only added to the popularisation of open market regime
where the role of a state in the economic activity has been
minimised. State is now only given the role of a facilitator

in a liberal democracy.

It is now also argued that the Statse in the
facilitator's role shall bring further development in the
developed economy, but it is not true for the developing
economies. Even a Keynesian economist shall advocate for

state intervention in a situation of acute underdevelopment




and stagflation. The grave problem of underdevelopment
associated with poverty, does not permit a state of this
region to play a role of a facilitator exclusively. The State
has to assume more responsibility with regard to development
planning . and upliftment of its pesople socially as well as

gconomically.

Foreign investment which once perceived as an extended
hand of colonialism is now being seen as an extended hand of
international cooperation, necessitated by the interdependency
of the states of the world. Now it is seen as something to be

promoted rather than prevented.

In the reign of changed values and esthos, most of the
developing economies today are opening up their economy and
inviting foreign investment with open arm. A shift from red-
tapism to a liberated open market for the active participation
of foreign capital has been experiencsd,. Even in the
Communist China the only °‘red' now is the carpst to welcoms

foreign investment.

The majority of foreign investment is now attracted by
the developing economy such as China, India, Brazil,
Argentina, Indonesia, Malaysia, South Korea and such others.
But countries with low economic profile does attract

comparatively very low foreign investment.

Among various factors influencing the flow of foreign

investment directly or indirectly, a congenial legal frame




work is one having most signiflicant direct impact on foreign
investment,. Here the policies and laws essentially have to
play a lead role in the transformation of social behaviour in

goneral and sconomy in particuiar.

In order to walk hand in hand with the changed ethos of
present century, Nepal, a poor land-locked nation, has alsao

put its effort by way of providing liberalised market for the

operation of foreign investment in the country. In this
context the continuation of distinct cultural identity of the
state without endangering its "mores’' and “ethos’ is going to

be a difficult task.

Despits of a number of problems dus to geo-political
situation, Nepal has also quite a few positive factors which
it can assure to the foreign investors, such as (a) political
stability in terms of low levels of industrial disputses, (b)
strategic location between the two most populous countries
Ilndia and China, (¢) trainablie workforce, (d} low cost for

infrastructure, <(e) huge natural resources and (f) low wages.

Till now the county has been able to attract a low
amount of foreign investment, despite all the efforts of the
government. Thus, for the maximisation of the benefit of the
current global trend in investments a congenial legal system
has to be ensured. This work tries to look into different
aspects hidden behind the legal system which in one way or the

other weakening the legal system itself.
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In the jJuxtaposition of liberation and protection the
main objective of this study is to examine and analyse the
laws and policies related to foreign investment in order to
see whether they are standing as a barrier or are they acting
as a facilitator in the maximisation of foreign investment
specially into the proper direction of the country's
infrastructural developmental need. 1t has been the effort to
identify the problems in the promotion of foreign investment
within the country. It has also been the sffort here to
suggest recommendation for the mutual co-existence of domsstic

and foreign investments to cooperate each other for the growth

of the nation,

1.2 Focus of the Study

The present study is broadly focussed on four issues:

1.2.1 The importance of Foreign Iinvestment

Nepal is one of the least developed countries in the
world having a very low per capita income and Gross Domestic
Product, poor technological base and scarce capital resource.
But it has a wealth of manpower and unexplored natural
resources. In this context foreign investment assumes a
significant rols. How foreign investment is going to help
Nepal? How Nepai has accepted foreign investment? These are

sOmMe main i55U8E.




1.2.2 Dowmestic Policy and Laws on Foreign Investment

One of the various factors influencing directly and
that assumes crucial role, is the policy framework and legal
framework of the host country. The government as a
facilitator is supposed to provide an even playing fleld for
the domestic as well as foreign investors. Another point of

focus here is, how Nepal has formulated its policy and law

with regard to the foreign investment? How far they have been

successful in attracting foreign investment?

1.2.3 The International Arrangements

The emerging concept of New International Economic Order
has placed the domestic economy in the threshold of
globalization, What are those arrangements which Nepal has
made till now in order to integrate itself with the worid
economy and what should be its efforts in this regard? These

are some of the main focuses of the study.

1.2.4 Problems faced by Government as well as Foreign

Investor

Number of problems are faced by government and the
foreign investor in the area of sxploration so as to form a
balanced approach betwsen foreign investment and domestic
industrialisation., What are those irritants causing ailment

to the system and what are the areas where the government




should concentrate in order to have a balanced approach, is

another prime concern of this study.

1.3 Methodology

As the present study is the first of its kind on foreign
investment in Nepal, the study is both exploratory and

analytical. The sources of data collection is given bealow.

1.3.1 Sources of Data

Data and information necessary for the study were
collected both from primary and secondary sources. The
secondary information were collected from library research

from various libraries situated in Kathmandu,

The primary information were collected from open ended
interviews with various government officials of Ministry of
Industries, Department of Industries, Ministry of Law, Justice
and Parliamentary Affairs, various personnel from foreign
investment companies and local investors. Few numberé of
lawysrs were also interviewed who are involved in the

profession with regard to the foreign investment in Nepal.

During his visit, the researcher found both kinds of
investors to be very senthusiastic while on the other hand

government officials were reluctant to answer properly.

[>/]




1.4 Organisation of the Study

The present study is organised in five chapters. Chapter
!l introduces the work, Chapter 11 depicts the laws and policy
of Nepal with regard to the foreign investment and technology
transfer in Nepal. On the other hand, it also gives an idea

on importance of it. Chapter il is devoted to the

international arrangements in order to expand the trade and
commerce Awith other countries. That has also indirsctly
influenced the participation of foreign capltal in domestic
aconomy. Chapter 1V analyses the problems faced by the
country with regard to foreign investment and technology
transfer. The problems faced by government as well as the
foreign investors are presented here, Factors that may cause
damages in the balanced approach of the government, have been
identified. Suggestions have been made for legislative
intervention to mitigate the foreseeable problems. Chapter V

is completely devoted to the conclusion and recommendation.
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CHAPTER ~ 11}

FOREIGN INVESTMENT AND LEGAL FRAMEWORK

2.1 Introduction

A sound economy is a sine qua non for the social
upliftment of a people and of course, a sound economic policy
has & direct bearing on the prevailing legal frame-work.
Economic policy and sconomic activities are directly rolated
to the legal frame~work and vice versa. Hence, the importance

of law in relation to economioco development cannot be over

emphasized.

A sound economic base needs a congenial legal atmosphere
As importantly as that of technical man-power, natural
resources and sufficient capital. In a country competent with
all these factors, economic development can be expected to be
impressive. But, it is a matter of fact that no country in
the world today is self sufficient. Hence, every country |is
in one or the other way dependent on other countries for their
requirements. The developing countries are seen to have a
non-congenial legal environment to mobilise its available

capital or to attract foreign capital or even for export

trade.

The role of foreign capital, is increasing day by day.
The invention of new technologies and exploration of new

marketing and management ideas have, no doubt, created a




favourabie condition for interdependence whereby foreign
investment, transter ot technology and other related factors
of economic development receive the required primacy. Foreign
capital has helped poor developing countrises to have accoss to
technology for exploring their natural resources. The inflow
of foreign capital has also enhanced the economic status of
the people by way of employment generation and aiding
production of import substitution goods, and oxport trads.
The building of infrastructure is a basic requirement for
economic development and foriegn investment has been found to

play a vital role.

Foreign investment is one of the devices by which a
country, espscially a developing one gets the capital from
some other developed countries and in case of transfer of
tschnology, acquires the technology for rapid

industrialisation.1

It is not a new phenomenon. In the ninetesnth century
direct foreign investment played a prominent role in financing
the economic development, particularly of what were then
called the "nswly settled regions™, such as USA, Canada etc.
Direct investment was also made by European countries in their

colonies particularly in the area of transportation, such as

Chitrakar R. Foreign Investment and Technology
Transfer in Developing Countries, Avebury 1994,
p.11.




raiiways, and extractive industries, such as mines which could

supply raw materials to their home industries.2

Before the first world war, there was tremendous flow of
foreign capital to the needy countries from rich countrios
like UK, Germany and France, and for obtaining key raw
materials from abroad and the lure for fabulous profits
enabled by legal and economic superiority of those countries.
However, during the inter-war period, the outflow declinsd
considerably on account of unsettled political and sconomic
conditions, Added to this was the great depression of 1930's,
which created balance of payment problems resulting in
exchange control and exchange restrictions. But, after the
second world war there has been a significant revival in the

flow of foreign capital.3

In the present context, direct foreign investment has
besn welcomed by developing countries as a vaehicle for
transferring various managerial resources. Apart from
supplementing scarce domestic capital for investment and
increasing foreign sxchange respources, such investments are
axpected to bring with them advanced technology, modern

management skills and access to new external markets.

2 Rangarajan, "Maximising Foreign lnvestment™, Iin Uma
Kapila ed. Recent Development in [fndian Economy,
Vol.4 Part 1l, pp.58, 66, Academic Foundation,
Delhi, 18984, ’

3

Herrick and Kindelberger, Economic Development,
McGraw Hill Book Company, 1883, p.488.

10




The intense academic debate regarding the effects of

direct tforeign 1nvestment has drawn attention to several

imperfections and deleterious setfects such as capital

intensity of such investment, inappropriate and obsolete

technology, possible adverse effects of income distribution,

transfer pricing and the negative contribution that such

investment makes to the balance of payments. The proponents

of foreign investments, on the other hand, have highlighted

the beneficial effects in terms of eoncouragemsnt to the

development of technology, managerial expertise, integration

with the world economy, export and higher growth.4

It is true that the toreign capital becomes necessary

when the domestic capital for the purposes of economic growth

becomes inadequate.S It has also been ths focus of argument

that the potential savings may come forward only at a higher
level of economic activity and foreign capital heips in

speseding up sconomic activities.8

Many countries in the past have expressed some

reservations regarding foreign investment. They have

expressed fears about the adverse impact on domestic

entrepreneurship, profit manipulation through transfer pricing

and interference in poiitics,.

4 Supra note 1, p.20,.

5 Datt and Sundaram, J{ndian Economy, B.Chand & Co.,
1988, p.<68.

6

lbid p. 270,

11




In fecent years, faoreign private inveastment seems to have

contributed enormously to the growth ot Asian semi-
industrializeda countries l1ike Thailand, Malaysia and
Singapore.? However, there are also examples particularly
from Latin America and Africa, where the contribution of

foreign investment has not been so benign.a

Nothing in the world is "a bed of roses”. Adverse
effocts can be found in every aspect of human life and is
equally true with foreign investments. However, the pursuit
ot appropriate domestic policies and domestic legail framework

can reduce such adverse etfects.g

Development planning requires the government to influence

the performance of foreign private investment, but in doing
this, government should exploit fully the potential of the
investment and should devise policies that will meet the
mutual interests of private investor and the host country.
This calls for a more intensive analysis of consequences of
foreign private investment and for more thought and ingenuity
in devising approaches that favour the mobilization of foreign
private capital while ensuring its most effective "planned
pertormance™ in terms of the recipient country'’'s development

programme.w

7 Mier, Leading lIssues in Economic Development, Gth
Edition, Uxford University Press 1995, p.243.

8 Ibid p.250.

8 Supra note 2.

10

Supra note 7.

12




At present the policies adopted by the developing
countries reveal a mixed picture of restrictions and
incentives. OUn the one hand, the foreign investors’ freesdom
of action may be restricted by variety of governmental
regulations that exclude foreign private investments from
certain "key" sectors of the economy, impose limitations on
the extent of foreign participation in ownsrship or
management, specify conditions for employment of foreign and
domestic labour, 1limit the amount of profits and impose
exchange controls on the remittance of profits and
repatriation of capital.

A progressive liberalisation of policies towards foreign
private capital has occurred during recent years. Many
countries now recognize that an inflow of private capital may
offer some special advantages over public capital and a number
of incentive measures have been recently adopted or are under
consideration. These incentive devices include assistance in
securing intormation on investment opportunities, the
provision of supplementary finance, the establishment of
economic overhead facilities such as industrial estates,
protective tariffs on commodities that compete with those
produced by foreign investors, exemption from import duties on
necessary equipments and materials, the granting of exchange
guarantees or privileges, tax concession schemes for the
encouragement of desired new investments and special

legisliations for the protection of foreign investment,

13




2.2 Foreign Investment in Nepal

Nepal is one ot the least developed countries in the
worid., It is a land-locked country sandwiched between two
Agian giants China and India. The Eastern Western and
Southern part is surrounded by India and the North by China.
The population ot Nepal by 1887 was 18 HMillion and the
population growth per annum 18 2.6 percent.“ The economy is
primarily based on agriculture which accounts for about &8
percent of GDP and 91 percent of the population virtually rely

12

on agriculture. Agriculture also contributes more than 60

percent of total export sarnings and 8O0 percent of overall

industrial raw material.13

The process of industrialisation in Nepal bsgan only
after the country opened its borders to the ocutside world in
1951, 14 The first rudimentary industries of the country were
in agro-processing, followed by construction materials and

import substitute industries like beverages, cigarsetises,

textiles, agriculture tools, furniture, ete. 1’

1 Statistical Diary, HMG Central Burgau of Statistics

1991.

12 Economic Survey 1893/84, HMG Ministry of Finance,
Kathmandu, Nepal.

13 1bid.

14 Before 1850 the country was ruled by autocratic
Rana Regime.

15

Supra note 1, p.33.

14




Nepal started programmes of planned economic development
in 1956 with the launching of {ts first five year plan. Since
then it has gone through seven development plans and the

eighth plan (1882-87) is now being implemented since mid July

1992,

The emphasis on encouraging and activating the private
sector including the foreign investment emerged in Nepal only
since the Sixth Plan (1980-85).% 1n 1981, for the first
time, an Act relating to foreign investment and technology
transfer was promulgated which laid down the laws governing
foreign investment and the applicable rules and regulations.
Subsequently, the Industrial Policy Statement, 1887,
identified foreign investment promotion as an important
gatrategy in achieving the objectives of increasing industrial
production to meet the basic needs of the people, creating
Spportunities tor employment and improving the balance of

payment through increased import substitution and export.u

The Industrial Policy of 1887 permitted the foreign

investment in medium and large scale industries.18

The
medium scale industries were allowed to receive the foreign
capital in equity investment of not more than B0 percent of

the equity while 100 per cent foreign investment was allowed

16 Chitrakar, Foreign Investment in Nepal, Centre for
Economic Development and Administration, Tribhuvan
University, Kathmandu, Nepal, 1888, p.3.

" Industrial Policy 1v87, HMG Ministry of
Industries, Kathmandu, Nepal.

18

ibid.

15
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in large scale industries which have export of at least 90 per

cent of thear products.19

The large scale industrises other
than °"90 percent export’ industries, were restricted to
receive B0 percent foreign capital in equity. Only, when 20
per cent of the shares reserved for Nepalese entrepreneur
could not be sold, the toreign investors were allowed to

subscribe for the remaining shares.20

Assurance against
nationalization was guaranteed except in very special
circumstances of national interest or defence. A provision
tfor just compensation in case of nationalisation was also

envisaged in the Act.21

Along with the wave of economic liberalization in the

world, HNepal experienced the dawn of democracy in which the

first democratically elected government realised that the
target of economic progress together with upliftment of the
economic status of the people cannot be achisved uniess the
economy was made a liberal and transparent one.22 Thersfore,
ag its first step to fulfill its political commitment, various
measures were taken in order to make the economy congenial
with the liberalized trend. Further, various amendments to
laws including the reformuilation of the industrial policy,

foreign investment policy, trade policy and fiscal policy were

19 Supra note 186.

20 Ibid

a Sec.11 Industrial Enterprises Act 1985, HMG
Ministry of Law, Justice and Parliamentary Affairs,
Kathmandu, HNepal.

22

See for details, Budget spesch of the Fiscal Year
1991-92, HMG Ministry of Finance, Kathmandu, Nepal.

16




adopted gradually. The participation of the private sector
was given a priority and the process of privatization of

public enterprises was started and accelerated.®

The new industrial policy emphasized on simplification of
procedures, transparency in impiemantation and improvement in
productivity through the upgradation of technical know-how and
afficiency of the industries in order to compete in the free

and competitive world market with minimum adverse effects on

environment.24

The following policy and procedural improvements have
been introduced in order to attract investment in the
industrial sector from both domestic as well as foreign

invegstors.

1. Ownership

Foreign investors are allowed to invest upto hundred

25

percent in equity shares in medium and large scale

industries, the only limitation being that foreign investment

projects must have an investment of more than Rs.Z20,000,000

(Approximately US $ 400,000) in fixed assets.?

23 Eilghth Filan (1892-97) HMG National Planning
Commigsion, Kathmandu, Nepal, 1892, p.l.

24 Ibid

L Industrial Policy 1992, HMG Ministry of Finance,
Kathmandu, Nepal.

26

Sec.4 Foreign Investment and Technology Transfer
Act 1982, HMG Ministry of Law, Justice and
Pariiamentary Affairs, Kathmandu, Nepal.

17




2. Areas QOpen

As industrialisation in Nepal is very low, it was of
prime importance to establish as many industrial units as
pussible. To attract more toreign investments, that tco in

a wide spectrum, foreign investment was allowed in almost all

areas except defence related industries and production of

cigarette, bidis, and liquor for domestic consumpticm.27

3. Tranater of Technology

Transter of technology has been accorded prime importance

and it has boen made possible even 1n cottage and small scale
industries but cottage and small-scale industries are kept

away from foreign investment in equity.28

4, Nationalization

Nationaiization of industries has bsen seen as the prime
cause of reluctance of foreign investors to invest in a
developing country. His Majesty's Government of Nepal has
emphatically stated in its policy documents and also
stipulated in the relevant Act that the industrial units will

not be r\adzx'«:ar\za\li*sec:!.zg

a Sec. 3(4) lIbid.
28 Supra note 26.
28

Sec. 2}, Industrial Enterprises Act, 18982, HMG
Ministry of Law, Justicse and Parliamentary Affairs,
Kathmandu, Nepal.

18




5. Import of Machinery and Raw Matorials

I[mport of machinery and raw materials hag been
simplified. Recommendation or import licenses from the
Department of Industries, Department of Commerce and Nepal
Rastra Bank are no more necessary now. The industry can
directiy approach any commercial bank to open a letter of

credit for the import of machinery and raw materials for

industrial purposes.30

6. Approval Procedure

There are 32 types of industries which are categorised as
affecting security, environment and public l’umH;h.a‘1 Except
these industries, other industrial activities do not requirse
any licence for establishment and operation. They are just

required to be registered with the concerned Department.

7. Repatriation of Profits

Another best way to attract foreign investors was to make
the repatriation of profits easier. The repatriation of

profits, technical and managerial fses and a portion of

30 Manual for Foreign Investment, HMG Ministry of

Industries, Kathmandu, Nepal.
31 See Annexure 2 of Industrial Enterprises Act, 19382,
HMG Ministry of Law, Justice and Parliamentary
Affairs, Kathmandu, Nepal.

18




salaries of foreign experts have all bean guaranteed.32 The
income tax on royalties, fees and interests have been fixed at

i5 percent.33

8. VISA Arrangement

In order to make access easier to a foreign investor,
Visa including non~tourists visa for carrying out studies for
investment, non-tourist visa for experts and business visa and

residential visa for foreign investors have been pravided

for.34

2.3 POLICY AND LAWS RELATING TO FOREIGN INVESTMENT IN NEPAL

It has already been mentioned that the prevaliling legal
atmosphere has a direct bearing on the flow of foreign
t.35

investmen The developing countries in the world today

are in the process of making their legal atmosphere congenial
to attract more foreign capital. As the economic trend of the
world is changing towards more liberalised economies, the

protectionism is being gradually withdrawn.

32 Sec.5 Foreign Investmenft and Technology Transfer
Act 1992, HMG Ministry of Law, Justice and
Parliamentary Affairs, Kathmandu, Nepal.

3 Ibid.

#  gec.6 Ibid.

35

Supra note 7.

20




Nepal i8 no exception; it has to work hand in hand with
the liberalised trend. Foreign investment has been seen in
Nepal as a vehicle to obtain access to desirablé technology,
import substitution and expansion of export markets, higher
management skills and an increase in employment
opportunities.38 Therefore, the legal atmosphere of Nepal is
being made favourable and congenial to attract more and more
foreign investments, At this moment, the country is trying to
attract more foreign investment rather than assessing and
evaluating the impact of such 1nvestment.w The country’s
endeavour 1in order to create favourable atmosphere is
retlected in the Industrial Policy 1992, Foreign Investment

»

and Une Window® Policy, 1892, Foreign Investment and

Technology Transfer Act, 1992, and the industrial Enterprisses

Act, 198Z.

The constitution promulgated soon after the restoration
of democracy reflected the common aspiration of the general

public of Nepal regarding their social, economic and political

38

upliftment as well as stability and jJustice. The

constitution itself has paved the way for foreign investment
in Nepal to enhance the standard of living of the people by

providing ample opportunities for employment.39

% Foreign Investment and One Window Policy, 1992, HMG
Ministry of Industries, Kathmandu, Nepal.

37 R -

Supra note 186, p.Zb.

38 Preamblie of Constitution of the Kingdom of Nepal
1980, HMG Ministry of Law, Justice and
Parliamentary Affairs, Kathmandu, Nepal.

39

Art 26(10) lbid.

21




2.3.1 Constitutional Commitments

The Constitution of the Kingdom of Nepal commits that the
securing of social, political and economic Justice to the
people of Nepal is the inspirational objective behind the

40

promulgation of the New Constitution. Though, not

entorceable 1n the Court, the fundamental economic objective
af the state has been enshrined in the Directive Principles of
State Folicy as the transformation of the national economy

41

into an independent and self reliant system. The

prospsrity of the country has also besn given paramount
emphasis. In order to attain this the Constitution commits to

pursus a policy of giving priority to the development of

42

science and technology. Again for the development of the

Nation it commits to pursue a policy of taking measures for

the attraction of foreign capital and technology.m

1t also
promises to give due consideration to the development of local
technology and promotion of indigenous investments.® And,

the foreign investment is seen 1in Nepal as something to be

promoted rather than prevented.

A0 Preamble 1bid.

M Art 25(2) Ibid.

A2 Art 26(11) Ibid.
3 Art 26(12) Ibid.
44

lbid.
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2.3.2 Property Right in the Constitution

The constitution of the kingdom of HNepal ensurss the

right of all citizen to sacquire, own, sell and otherwise

disposa ot propertyés but this right 1is subject to the

existing laws.46 Hence, 1t is now 3 freedom of a3 citizcen to
acquire or otherwise the property. The property right has
been placed under the fundamental rights. But Art 17(2)

provides that no property of any national can be regquestioned,
acquired or subjected to any encumbrances on, by the state
except in the public interest. Art 17(3) states that the
basis and procedures for payment of compensation for property
raquisitionsd, acquired or encumbered by the state in the
public interest shall be as prescribed by the law. The
constitution protects the right of the nationals regarding
their property but makes it subject to the demands ot public

interest. This can be said to be unexcepticnable.

Rule ot law has been given paramount importance in the
constitution. Art 73 expresses its promise that there shall
be no levy and collection ot any tax except in accordance with
law, Simultansously, raising of foans or glving of
guarantees are alsou kspt under law, in the absence of which

the government cannot do so. The government is under the full

45 Art 17(1) lIbid.

46 lbid

41 Art 73(2) Ibid.




obligation to protect the economic rights of the nationals and

pay ftull respect to the rule of law.

2.3.3. Industrial Enterprises Act 1882

Az 1ndustries are considered to be the backbone of the
economy, the proper functioning of industries is the most
eagential factor to strengthen the economy. Nepal, being a
developing country, has given emphasis on the development of
industries which stands reflected in the Industrial
Enterprises Act, 100z, In order to foster the industrial
development along with the prioritization of industries
according to the development planning requirements a haost of

incentives and concessions have been envisaged in the Act.

The Industrial Promotion Board is another step with regard to
the promotion of industrial activities in the economic
development of the country. With a view to providing all the
necessary assistance through a single channel which would
reduce unnecessary hassels to the investor, domestic as well
as foreign, a one window committee has been established
pursuant to this Act. The foreign investment industries are
provided all the facilities which are snjoyed by the domestic

industries without any sort of discriminatory treatment.

The preamble of the Act affirms the purpose of the Act as
making arrangements for the fostering of industrial
enterprises in a competitive manner through increments in
productivity by making the environment of industrial

investment more congenial, straightforward and encouraging.
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MHain Features of the Act

1. Categorisation of Industries®

The industries in Nepal are categorized into four:

{a) Cottage industries:

The traditional industries utilizing local or skill raw
materials and resources and which are labour intensive and
related to national tradition, art and culture are named as
cottage industries.

(b) Smail Industries:

Industries with fixed assets of up to an amount of ten

million rupees are named as small industries.

(c) Medium Industries:

Industries with fixed assets between ten and fifty

million rupees are named as medium industries.

(d) Large industries:

Industries with a tixed asset of more than fifty million

rupees are named as large industries.

48 Sec.4,5,6 & 7, Industrial Enterprises Act, 1882,

HMG Ministry of Law, Justice and Parliamentary
Affairs, Kathmandu, Nepal.
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2. Classification of lmhm!:r'uass‘9

According to the stratum of operation the industries are

classified as follows:

(a) Manufacturing Industries:

Industries which produce goods by utilizing or processing
raw materials, semi-processed raw materials, by-products or
waste products or any other goods are termed as manufacturing

industries.

(b) Energy based Industries:

Industries generating energy from water resources, wind,
solar, coal, natural oil, gas, bio-gas or any other sources

are classified as Energy based Industries.

(e} Agro and forest-based Industries:

Industries mainily based on agriculture or forest products
such as integrated sericulture and 511k production,
horticulture and fruit processing, animal husbandry, dairy
industry, poultry farming, fishery, tea gardening and
processing, coffee farming and processing, herbiculture and
herb processing, vegetable seed farming, bee-kseeping, honey
production, rubber farming, floriculture and production and

forestry related business such as lIsase-hold forests, asgro-

48 Sec.3, lIbid.
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forestry, etc., are categorised under the head of Agro and

Forest-based industries,

(d) Mineral Industries:

Industries working for mineral excavation or processing

thereof are categorised as mineral industries.

{e) Tourism Industries:

The business ot tourist lodging, hotel, restaurant,
resort, travel agency, skling, gliding, water rafting, cable
car complex, pony trekking, hot air ballooning, parasailing,
golf course, polo, horse riding, etc., are categorised under

tourism industries.

(f) Service Industries:

Waorkshops, printing presses, consul tancy s@rvices,
ginning and bailing businesses, cinematography, construction
business, public transportation business, photography,
hospitals, nursing homes, educational and training
institutions, laboratories, air services, cold storages etc.,

are classified as service industries,

{(g) Construction Industries:

The business related to roads, bridges, ropeways,

railways, trolley bus, tunneis, tlying bridges and industrial,
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commercial and residential complex construction and operation

are termed as construction industries.

3. Establishment of Industrial Promotion Board?

To render necessary cooperation in formulating and
implementing policies, laws and regulations pertaining to the
industrialization ot the country and to provide guidelines in
attaining the objectives of liberal, open and competitive
economic policies pursued by the country so as to makg the
industrial sector competitive, the Act has provided for an
Industrial Promotion Board which will maintain coordination
between policy and implementation of industrial policy. It

also is vested with the power to give directives to the

concerned body in the event of the non-furnishing to the

industries of the facilities accorded by the Act.

Constitution of the Board®
The following are the members of the board:
38) Minister or Minister of State for Industries - Chairman.

b Assistant Minister for Industries - Member.

c) Member (Industries)

National Planning Commission - Member.
d) Governor, Nepal Rastra Bank - Member.
e) Secretary, Ministry of Industries - Member,.
50

Sec. 12, lbid.

s ibid.
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f) Secretary, Ministry of Commerce - Member.

g) Secretary, Ministry of Finance - Member.

h) Secretary, Ministry of Tourism - Member,

i) Director General, Department of Cottage
and Small Industries - Member.

j> Representative, Federation of Nepal Chambers
of Commerce and Industries - Member.

k) Two persons nominated by His Majesty's Government,
either from among the Industry Commerce and Tourism
Sector organisations or from among persons of high
distinction in the same field - Members.

1)y Director General, Department of Industries - Membser.

4, BSetting up of One Window Conlittae.52

A one window Committee has been set up by the Act, in
order to make available in time from a single place the
facilities and concessions to be enjoyed by any industry, and
to perform the other functions as may be delegated by the
Board.

Constitution of the Committee53

The Une-Window Committee consists of the following

members:

52 Sec 17 lbid.
53 Ibid.
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a. Director General, Dept. of Industries - Coordinator.

b. Director General, Dept. ot Customs - Member.

C. Director General, Dept. of Excise Duty - Member.

d. Director General, Dept. ot Tax - Member.

e. Dirsctor General, Dept. of Sales Tax - Member.

f. Director General, Dept. ot Commercs - Member.

g. Chief Controller, Nepal Rastra Bank - Member.

h. Kepresentative, Federation of Nepal Chambers of Commerce
and Industries - HMember.

1. One expert in the tield of Industry and Commerce as

designated by His Majesty'’s Government or one
representative trom the Federation ot Chambers of

Commercs and lIndustries -~ Member.

5. SPECIFICATION OF FACILITYIES AND INCENT 1 VES™

Industries established with foreign investment in the
torm of joint ventures or wholly foreign owned units are
entitled to get all the facilities and incentives stipulated
in the Act. The facilities and incentives avallable to the
industries, which is applicable to domestic industries also,

are as follows:

Income Tax Exemption:

Manutacturing industries (except cigarette, bidi,

alcohol, beer, vegetable ghee, plastic and electronic

assembling), energy based, agro and forest based (except saw

54 Sec.15 lbid.
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mill and catechu) and mining industries are entitlied to income
tax exemption for a period of 5 years from the date of
commercial production by the industry.55 The industries
classified under national priority are entitled to an income
tax exemption for an additional two years.56 The agro and
forest based industries falling under the national prilority

list are entitled to an income tax exemption57 for an
additionsl 5 years. But if the industry does not fall under
the national priority and utilizes 890 per cent or more
Nepalese raw material, it is entitled to an additional 2 years
of income tax exemption, after the expiration of 5 years.Sa
If a single industry provides direct employment to 600 or morse

people, it is granted an additional 2 years of income tax

53

exemption. The dividends sarned out of investment in "any

&0

industry is not subjiected to any income tax. Similarly no

income tax is levied on the profits sarned through export.61

Income Tax Reduction

Industries are entitled to a reduction in the tax rate

on each income tax slab or corporate tax by 5 points.82
% sec 15(b) Ibid.
%  sec 15(c) Ibid.
S pbid.
58

Sec. 15(d) Ibid.

5 Sec 15(r) Ibid.

60 Sec 15(o0) lbid.
61 Sec 15(t) lIbid.
62

Sec 1%5(e’ lbid.
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The Act provides for income tax rebate of 60, 50, 20 and
10 per cent for the industries other than cigarettse, bidi,
alcohol which have beer established and operating in remote,
undeve loped, and loss developed areas respectively.63
Industries are allowed to calculate the depreciation on fixed
assets by adding one-third rate of depreciation allowed under

the exi1sting 1i1ncome tax laws.m

Industries established as a
public limited company with a minimum of 15 per cent of shares
distributed to 100 persons and listed in the stock exchange
are entitled to a reduction of additional 5 points in the

corporate tax.ss

1f any industry diversifies itself by
reinvestment in the same or any other industry, or expands its
installed capacity by 25 per cent or more, modernizes its
technology or develops ancillary industries, it is entitled to
a deduction of 40 per cent of the new additional fixed assets

66

from its taxable income. industries are also entitled to

a reduction of upto 50 per cent from the taxable income for
the investment on pollution control process or equipment.67
Industries are allowed to capitalize the pre-operation costs
incurred by the industry for skill development and

training.68

8 sec 15(f) Ibid.
64 Sec 15(h) ibid.
8  sgc 15¢(i) Ibid.
8  sec 15(j) Ibid.
8%  sec 15(k) Ibia.
66

Sec 15(1) Ibid.
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After an industry comes into operation, 10 per cent of
the gross profit is allowed to be deducted against taxable
income on account of expenditure related to technology,
product development and efficiency improvement.69 Upto 5
per cent of gross income spent for advertisement of the
products, promotional services, hospitality and any other

similar expenses are allowed to be deducted while assessing

taxable income.70

Duty Drawback

Any duty or taxes levied on the raw materials, auxiliary
raw materials, and such duty or taxes levied on production
materials of exportable industrial materials produced by
industries producing intermediate goods are entitled to get
refund ot these duties and taxes, based on the quantity of

11

export. The duty draw-back facility is also granted to the

industry which sells its products within the Kingdom of Nepal

in convertible foreign currency.u

Export Processing Zone Facility
Although Nepal does not have an established Export

Processing Zone (EPZ), any industry exporting 80 per cent or

more of its products are entitled to enjoy the facilities as

8 sec 15(n) Ibid.
n Sec 15(q) lbid.
i Sec 15(x) lbid.
72

Sec 15(w) lbid.
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if they are established in the EPZ. No tax, duty or fee isg
levied on the machinery, tools and raw materials utilized by

industry and on the exportable products.73

2.3.4 FOREIGN INVESTMENT AND TECHNOLOGY TRANSFER ACT, 1992,

The foreign investment and one window policy which has
been reformulated after the promulgation of democratic
government in Nepal is reflected in the Foreign Investment and
Technology Transfer Act, 18892, The policy document states as
its objective to build a strong and dynamic economy by
generating additional opportunities for income and employment
through expanding productive activities. '™ Iin order to

increase productivity, it lays emphasis on the importation of

foreign capital, modern technologies, management and technical
skills, by which enhancement in the competitiveness of
Nepalese industries in international markets have been sought

to bs achieved.75

The foreign investment is defined s.m:“'ts

1. investment in Share (Equity),

2. reinvestment of the earnings derived from the

investment in shares, and

I8 Sec 16(c) libid.
L Supra note 36.
& Ibid

76

Sec 2(b) Foreign Investment and Technology Transfer
Act 1892, HMG Ministry of Law, Justice and
Parliamentary Affairs, Kathmandu, Nepal.
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3. investment made in the form ot loan or loan

facilities, in any industry.

The Act defines "Technology Transfer’' as any transfer of

technology to be made under an agreement between an industry

and a foreign investor on the following matters:'!

1. use of any technological right, specialization tormula,

process, patent or technical know-how of toreign origin;

2. use of any trademark of foreign origin; or

3. acquiring any foreign technical, consultancy, management

and marketing servicss.

7

The Act defines a forgign invostorsa as any

forsign individual, firm, company or corporate body involved

in foreign investment or technology transfer including foreign

government or international agency.

Foreign investors may invest their part of equity

capital either in the form of convertible foreign currency

acceptable to MNepal Rastra Bank, the Central Bank of HNepal

through proper banking channels, or in the form of plant

machinery and equipment required for the approved industry.

But Indian nationals can 1nvest in Indian currency through

proper banking channels.

n Sec Z(c) lbid.

B Sec 2(d) Ibid.
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Equity Investment in Cash

The investment must be brought inside ths country only
after obtaining the approval of investment from the Department
of Industries. It is also necessary that the investment of
the foreign investor 1s brought inside the country through
proper banking channel. Such documentary proof of bringing of
investment must be maintained as it 1s required to be producsed

at the time of repatrxat1on.m

Equity Investment in Kind

A clear stipulation in a Joint Venture Agreement (JVA)
is required if the investment is to be in terms of plant,

machinery and equipment. However, approval of the Department
of Industry must be obtained prior to the shipment of
machinery,. For such approval, the company or the industry
must submit to the Department the detailed invoices of
machinery indicating quantity and price of each individual
equipment from the original manufacturer. If such machinery
or equipment is second hand, a valuation certificate of

guarantee by an independent surveyor must be attached.80

” Procedural Manual for Foreign Investment in Nepal,

HMG Department of Industries 1994, pp.28, 30.

80 Ibid
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Loan Investment in Cash:

The agreement between the Nepalese party and the foreign
party should, in order to obtain foreign investment in the
form of locan, state the terms and conditions inciuding
amortization scheduls and interest. Approval of the agreement
by Department of Industries must be obtained before obtaining

such loan, and it must bs brought through proper banking

channel.81

Loan Investment in Kind

If any industry wishes to obtain foreign loan in the
form of machinery equipment or if the industry wishes to
obtain plant machinery in deterred credit an agreemsnt to that
effect must be entered into stating the price of the plant,
machinery, interest rate and mode of payment along with the
details of plant machinery. Due approval from the Department
of Industries must be obtained. The supplier must guarantee
as to the price of the machinery as competitive and it must be

supported by the invoice of the manufacturer.82

REQUIREMENT OF PERMISSION

In order to obtain foreign investment or technology
transter permission from the Department of Industries is to be

obtained, which will be granted within thirty days from the

81 Ibid
82 Ibid
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date of an application tor permlssiom83

The Act provides
that only transfer of technology 1s allowed in the cottage and
small-scale industries sector.® Even for the transfer of
tochnology to cottage and small-scale industries, permission
from the Department of Cottage and Small Industries is

required.85

The Act restricts the foreign investment in industries
producing alcohol, cigarettss, or bidi other than those
produce alcohol, cigarette or bidi for cent percent export.
The industries manufacturing arms and ammunition is also set

outside foreign investment.Ba

FACILITIES PROVIDED BY THE ACT

The Act has a provision with regard to the facilities and
concessions granted to the foreign investment projects. A tax
at a rate only of 15 percent on income recsived from the
interest on foreign loan, royalty, technical and management

services fees is leovied on a foreign investor.87

83 Sec 3(1) Foreign Investment and Technology Transfer
Act 1882, HMG Ministry of Law, Justice and
Parliamentary Affairs, Kathmandu, Nepal.

B Supra note 206.

8 The affairs relating to cottage and small scale
industries are handied by the Department of Cottage
and Small Scale Industries.

8 Supra note 27.

87

Supra note 32,
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Repatriation

The Act clearly specifies that the amount received by the
sale of the share of foreign investment in whole or any part
thereof, the protit or dividend in lieu of the foreign
investment, the payment of principal and the interest on any
foreign loan can be repatriated outside Nepal by a foreign
investor making investment in foreign currency.88 He is also
entitled to repatriate the amount received under an agreement

for the transter ot technology in such currency as set forth

in the concerned agreement.a‘9 A foreign national! working in
any 1industry, with the prior approval of the Department of
Labour, and who is from a country where convertible foreign
currency is in circulation, may repatriate his salaries,
allowances, emoluments ete., in convertible foreign currency
to an amount not sexceeding 75 per cent of such salaries,
allowances and emoluments, A recommendation from Department
of Industries is required in order to obtain the repatriation
facility by the foreign investor.

Repatriation of Sales of Shares90

For the repatriation of the proceeds of sale of shares
of the foreign investor, he must apply Lu the Department of
Industries along with the proof for investment made and number

of shares owned along with a letter from the company stating

88 Ibid.
8 ibid.
90

Supra note 30.
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the completion of the transfer of the related shares duly
certified by the Company Registrar’'s Office. |If the share was

transferred to any foreign national, prior approval of the

Department is requirsd,

A declaration form and approval letter from the Customs
Department is required if the investment was made in the form

of plant, machinery and equipment.

Repatriation of Dividend

A recommendation from the Department of Industries along
with proof of declaration of dividend and auditor’s report
including balance sheet and profit and loss account together
with Customs declaration form in case of investment in the
form of plant and machinery, is required in order to

repatriate the dividend ocut of the country.

Repatriation of Loan and Interest

The industrial unit with the foreign loan has to apply
to the Department of Industries for sending out the principal
and interest on the foreign loan obtained with the approval of
the Department along with the certificate from the commercial
bank speaking to the transfer of the loan amount into Nepal,
custom declaration certificate and invoice in the case of
investment in the farm plant machinery, and the certificate of
payment of income tax at the rate of 15 per cent on the

interest amount.

490




Repatriation of Technology Transfer Fees

The industrial unit with approved technology transfer
agreement, trademark licence agreement, management agreement,
or technical assistance agreement can apply to the Department
of Industries for the transfer of fees as per the agreement.
The company has to submit the calculation of the amouunt due
to the foreign technolgy supplier certified by the auditor

along with certificate of payment of income tax at the rate of

15 per cent on Royalty fee.
Dispute Settiement Measure

Mutual consultation is given prime importance in dispute
settlemant. l1f any dispute arises between the foreign
investor and the domestic investor or the concerned industry,
the concerned parties are required to settie t&e dispute by

mutual consultations in the pressnce of the Department of

lndustries.91

If the dispute cannot bs resoclved by mutual
consultation, the Act has made a provision for Arbitration.
The Act specifies that the arbitration shall be in accordance
with the prevailing Arbitration Rules of the United Nations

Commission on International Trade Law (UNCITRAL),92 while on

the other hand, it clearly specifies that the applicable laws

9 Sec 7(1) Foreign Investment and Technology Transfer

Act, 1882, HMG Ministry of Law, Justice and
Parliamentary Affairs, Kathmandu, Nepal.
%2 Sec 7(2) lbid.
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shall be the laws of Nepal and the arbitration shall be held

in Kathmandu.93

Visa ArramgaaentSQ

Foreigners other than Indians are required to have
valid passports to enter Nepal. HNepal offers seven categoriocs
of visas, namely:

(a) Diplomatic Visa
(b) ODOfficial Visa
(¢) Tourist Visa
(d) Non-tourist Visa
(@) Business Visa

(f) Resident Visa, and

(g) Study Visa

However, only the four categories of visas at (c) to
(f) are relesvant to forreign investors and sexpatriate

personnel.

{a) Tourist Visa

A Tourist Visa with single entry valid for 15 or 30 days
or with multiple entry valid for 60 days can be obtained from
Royal Nepalese Embassies and Consulates abroad or at the point
of entry. A 30 days entry visa with single entry, or a 60

days entry viga with multiple entry can be extended for a

3 Sec 7(3) Ibid.

% Supra note 30.
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further period of 30 days or 60 days respectively by the

Department of Immigration. lt can be extended for an
additional 30 days on the recommendation of the Ministry of

Home Affairs.

{b) Non-tourist Visa

(i) Non-tourist Visgsa for Carrying out the Study:

Foreign visitors wishing to underake research and study
for the purpose of investing in Nepal may be granted a non-
tourist visa by the Department of Ilmmigration for a maximum
period of © months on the recommendation of the Department of

Industries.

(ii) Non-tourist Visa for Expatriates:

Expatriate personne! working in the industry will be
granted a non-tourist visa for a duration of one year at a
time on the recommendation of the Daepartment of Industries, or
the Department of Labour, and submission of the clearance

certificate.

(¢) Business Visa

Foreign investors and/or his authorized representative
and their dependents are granted a business visa for a period‘

of 5 yesars at a time on the rescommendation of the Department

of lIndustries.
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(d) Resident Visa

A foreign investor making a lumpsum investment
equivalent to more than US$ one million in convertible foreign
currency, and his dependents can be grated a resident visa on

the recommendation of the Department of Industries.

However, if the investor making a lumpsum investment
equivalent to more than US$ one million in convertible
currency happens to be a company, only one shareholder

authorized by that company and his dependents will be granted

a resident visa.

As foreign investors can participate in the equity of an
existing company by way of collaboration, or establish a new
company, it is of relevance to mention a few words with regard

to the Company Act of Nepal.

2.3.5 COMPANY ACT, 1964

The Company Act recognises two kinds of companies,
namely, Private Limited Company and a Public Limited Company.
It differentiates these types of c¢ompanies by number of
shareholders and the way of shars issuing.95 A private
limited company is regquired to have a minimum of three

shareholders while in the Public Limited Company the number of

% Sec 2(b) and (c) Company Act 1964, HMG Ministry of

Law, Justice and Parliamentary Affairs, Kathmandu,
Nepal.
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shareholders should be at least 7.% 0n the other hand, the
maximum number of shareholders in a private limited company
has been fixed at 50.% It is mandatory that 30 per cent of

the issued capital should be subscribed at the time of

incorporation.98

Incorporation of the Company

In order to incorporate a company an application is
required to be registered with Company Registrar along with
the proposed MHMemorandum of Association and Articles of
Association, In order to register a foreign company desirous
to conduct its business within the Kingdom of Nespal, the

following documents are required to be furnished:99
(a) A certified transiation into Nepali or English, of thse
laws or Charter wunder which the company has been

incorporated.

(b} A certified translation into Nepali of Memorandum of

Association and the Articles of Association.

(¢) The full address of the head office of the company.

36 Sec 4, lbid.
7 Ibid.

38 Sec 3(3) Ibid.
99

Sec., 138 read with Sec 2(e) Ibid.
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{(d) The details of the Directors, Managing agents, Manager,
and Secretary. Full name, address, nationality and
occupation 1is required to be mentioned {f these are
natural persons. If they are a body corporate, the head
office, address and the name, address and nationality of

each Director is required to be disclosed.

{e) The name and address of the person or persons residing in
Nepal who 1s authorised to receive the notices issued in

the name of the company.

(f}) The locality within the Kingdom of WNepal where the
company has proposed to commence its business and full

address of the otfice of the company situated at such

jocality.

In case of any alteration in any details, the noticse of
such alteration with every detail, is required to be furnished

to the Company Registrar office within 35 days.100

In order to issue shares to public in the case of a
public limited company, it must publish a Prospectus before

issuing such shares. 10

The persons signing the Prospectus
are accountable for any loss or damages caused to the general

public due to any misrepresentation in such Prospectus. They

10 se¢ 138 (3) 1bid.

M g5e0¢ 17 Ibid.
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will be held personally liable for compensation of such losses

and damages.102

2.3.6. PATENT DESIGN AND TRADEMARK ACT 19865

The Patent Design and Trademark Act 1965 protects the
intellectual property rights of an inventor or the user of
trademark or design as the case may be. The Act defines
patent as any useful invention relating to a new method or
process of manufacture, operation or publicity of any material
or a combination of materials, or that made on the basis of a

103

new theory or formula. On the other hand, design is

defined as the form or shape of any material manutactured in

any manner.lm

Trademark is defined to include words,
symbols or pictures or a combination thereof to be used by any
firm, company or individual in its products or services to
distinguish them from the products or services of others.w5
In the patent regime the emphasis has been given to the
novelty and usefulness of the article which is sought to be

protected under this Act.!®  Similarly, the quality of

distinguishing the product or services from the products and

102 gec 18 1bid.

103 Sec 2(a) Patent Design and Trademark Act 1865, HMG

Ministry of Law, Justice and Parliamentary Affairs,
Kathmandu, Nepal.

10 g54c 2(b) Ibid

105 gec 2(c) Ibid.

108 Supra note 104.
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services rendered by others has been emphasized for the grant

of protection.m?

Acquisition of Title to Patent

Any person desirous of having any patent registered in
hig name shall have to submit to the Department of Industry an
application containing the following particulars along with

all available svidence in his possession:m8

(a) Name, address and occupation of the person inventing the

patent,

(b 1f the appliicant himself is not the inventor, how and in
what manner he acquired the title thereto from the

inventor.

(c) Process of manufacturing, operating or using the patent.

(d> The theory and/or.formula, if any, on which the patent is

based.

After the furnishing of the application the Department
of Industries has the power to investigate or conduct the
studies, and if it is found necessary, take the advice of

experts so as to ascertain whather the patent mentioned in the

17 Supra note 105,

18 goc 4 Ibid.
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application is a new invention or not and whether it is useful

to the general public or not.!®

Thus, in order to get a patent right over an article it
has to go through the test of novelty and utility. There are
certain circumstances specified in the Act where the patent
right 15 not to be granted. In case the patent has already
been registered i1n the name of any other person,“0 or the
applicant 1s not an inventor nor has he acquired rights over
it from the original! inventor, or if the patent sought to be
registered is likely to affect the public health, conduct or
morality or the national interest, or if the registration of
such patent would constitute a contravention of existing Nepal

law, the Department has the power to deny registration.u1

Term of Patent

After getting the patent registered, the patentse shail

enjoy the protection for a period of seven years from the date

¥

of registration thereof. After the expiry of seven years

of protection, it can be further renewed for a period of
another seven years. But a patent right cannot be renewed for

13

more than two times, and the total period of protection

is limited to 21 yesars from the date of registration.

08 g56¢ 5 Ibid.

W gec 8 Ibid.

m ypid.

2 sec 8 1Ibid.

I3 gec 23(b) Ibid.
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Acquisition of Title to Trademark

A title to a trademark can be acquired by filing an
application for its registration to the Department of
Industries, which 1ssues a certificate of registration.u*
I1f it feels that such trademark may hurt the prestige of any
individual or institution or adversely affect thé public
conduct or morality or undermine the national interest or the
reputation of the trademark of any other person, or in case
such trademark is found to have already been registered in the
name of another, the LDepartment of Industries has the power to

115

deny the registration. The Act specifically mentions that

no person can use a trademark without registering it with thse

Dapartment.“8

The Department also holds the power to investigate and
cancel the registration of a trademark if the registered

trademark is not brought into use within one year from the

date of registration thereof .1l

Term of Trademark

The titie of the person in whose name a trademark has
been registered shall remain valid for a period of seven years

from the date of registration. After the sxpiry of such

U3 gec 16 Ibid.

5 gec 18 1bid.

U6 sec 18B Ibid.

W gec 18C lbid.
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period the trademark can be further renewed for seven more
years. Unlike a patent, the trademark can be renewed any

number of times for a period of seven years at a time.“8

2.3.7 INCOME TAX ACT, 1974

The Income Tax Act 1974 lays down the grounds for
taxation on income, for which the sources of income have besen
identified and categorised under five heads viz.,

(1) income from agriculture

(2) Income from business, trade or profession
{3) {ncome from salaries

(4) Income from rent of house and land

(5) OQOther Sourcas.119

Though companies listed with the Security Exchangse

Board and Government owned Corporations are subject to 35 per

120

cent corporate tax, a resident is taxed on income derived

from Nepal as well as income derived outside Nepal and

121

remitted to HNepal. A non-resident is taxed only -on his

income derived from Nepalese sources.nz The Act defines a

8 g5gc 18D Ibid.

19 Sec 5 Incoms Tax Act 1874, HMG Ministry of Law,

Justice and Parliamentary Affairs, Kathmandu,

Nepal.

10 gec 4 Finance Act 1994, HMG Ministry of Law,
Justice and Parliamentary Affairs, Kathmandu,
Nepal.

121 Sec 6 Income Tax Act, HMG Ministry of Law, Justice
and Parliamentary Affairs, Kathmandu, Nepal.

122 ypid.
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non~resident as a person staying in the country for less than
183 days during an income tax year, or a persen staying
outside Nepal but deriving income from Nepalese sources or a
firm in Nepal under a management of foreign company or
123

firm. The Act does not distinguish between resident and

non-resident companies for tax purposses. It is mandatory
that the person conducting business, trade or profession
should register his name in the tax office prior to the
commencement of operation of such business trade or

124

protession, and should acquire income tax registration

certificate, which will be subject to renswal at the beginning

of every financial year.us

Personal Taxation

The single or married status of an individual determines
the relief to which he is entitled.'® The first Rs.35,000
of income of a married couple or family and in the case of
individual Rs.25,000 of income from all the sources as
specified in Section 5 of the Act are exempt from income tax.
15 per cent will be the tax burden on the first 10,000 after
exempting 35,000 or 25,000 as the case may be, 25 per cent

will be the tax on the next Rs.40,000 and 40 per cent on the

128 gec 2(u) Ibid.

122 gec 5A Ibid.

1% ggc 5A(5) Ibid.

126 Supra note 120.
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balance. 12 But non-residesnt tax payers will be taxed

without giving the exemption as mentioned above.ma
2.3.8 FOREIGN EXCHANGE (REGULATION) ACT, 1962

While undertaking the process of liberalization of the
economy, one of the major steps taken towards the foreign
exchange regime is the amendment in the Foreign Exchange
Regulation Act, The introduction of a dual! exchange rate
regime is one of the most significant changes where the
official rate ot the foreign currency is determined by Nepal
Rastra Bank (the Central Bank of Nepal) on the basis of ths

value of the Nepalese Rupese in terms of a basket of

currencies, 1? It is appliicable to all government
transactions, imports of some essoential items like
fertilizers, petroleum products etc., for imports under the
auction system and for certain industrial machineries and
equipments. On the other hand, another exchange rate |is
determined by the market on the basis of factors of demand and
supply applicablie to all other transactions.130 As a step
towards the convertibility of the rupee, 75 per cent of the

foreign exchange earned from exports of goods and services

including remittances can be sold to the commercial banks at

121 [pidq

128 Sec 7 Annexure 4 Finance Act 13984

128 Hari Shankar Tripathi, Finance Banking and Foreign
Exchange Folicies in Nepal. A paper presented in
Seminar on [nvestment Forum, Nov.1992, Kathmandu,
Nepal.

0 pid.
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open market rateldl and 25 per cent of the foreign exchange

sarned would have to be sold to Nepal Rastra Bank at the

official exchange rate. %

However, in case of foreign investment, this 75/25 per
cent clause is not applicabis. Consequently hundred per cent
of capital transfer in the form of foreign investment is
facilitated at the open market exchange rate.133 All capital
investments and subsequent repatriation in foreign currencies
would get automatic approval from the Nepal Rastra Bank
provided such capital transfer have been approved by the

industrial Promotion Board.134

By this Act the exporters of goods and services are

permitted to retain foreign currency account with a bank in

Nepal wupto 30 per cent of their total foreign exchange

13%5

receipts. Upto 5 per cent of such receipts from their

deposits can be utilized on business promotion including

136

foreign travel. The remaining 25 per cent can be used

for loan payments, commissions, advertisements and/or

membership fees and imports under Open General Licence

B ypid.
12 ypid.
18 pidg.
34 pid.
135

Sec 4 Foreign Exchange (Regulation) Act, 1862, HMG
Ministry of Law, Justice and Parliamentary Affairs,
Kathmandu, Nepal.

136 Supra note 130.
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coGLy . 197 Exchange c¢ontrol regulations on most of the
current account transactions have been considerably eased.
Except for imports at official exchange rates, certain imports
under the personal baggage rules and certain banned items, all
other imports have been placed under Open General Licence
(0GLJ). Foreign exchange availability for all imports wunder

DGL is automatic on the basis of letters of credit opened at

Nepalese banks.138

The above mentioned regulations are only related to
currencies other than the Indian Rupes. In the case of
transactions in Indian rupee, there is unltimited

convertibility both for current and capital transactions.

2.3.9 ARBITRATION ACT, 1981

As an alternative to the court adjudication, the concept
of arbitration came into the limelight as quicker, more
gffective and participatory dispute prevention and redressal
procedure. [t is preferred to court adjudication, because it
gives autonomy to the parties to choose the arbitrator having
expert knowledge on the subject matter. Another cause for the
adherence to the arbitral proceeding by the parties, may be

the informal procedures of arbitration, which has an advantage

W pid.

13 pidq.

55




over court’s fornal and cumbersome procedural

difficulties.®

Arbitration being a <convenient modality for the
settlement of disputes, foreign investors willing to invest in
a developing country do surely look into the arbitration
legislation of the host country in order to get bencfitted

from its speedy trial and efficient award.

Although various provigions referring to arbitration for
the settlement of disputes were found in different
legislations, it was only in 19881, a general law of
arbitration was laid down by Arbitration Act 1881, The Act
defines (arbitration) agreement as a contract between parties
for the settlement of present or future disputes through
arbitration with or without specifying the names of

arbitrator.“o

While specifying arbitrable disputes, the
Act provides that any dispute under bilateral or multilateral
agregment to be settled through arbitration.ul

Appointment of Arbitrator!®

As regards the number of arbitrators, it provides that

it should be in accordance with the agresment. 1f the

139 Roy Choudhury and Shah, Arbitration Law, Eastern
Law House, Lucknow, 19891, p.2.

0 goc 2(a) Arbitration Act 1981, HMG Ministry of Law,

Justice and Parliamentary Affairs.
Il gec 3 Ibid.
W 5ec 5 Ibid.
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agreement is silent in this regard, then there shall be a sole
arbitrator. 1f the numbser of arbitrators pursuant to the
agreement happens to be even, then in such cases, ons
additional! arbitrator shall be appointed by the arbitrators.
If specified in the agreement, such specified person will be
the chief arbitrator but not an umpire. If it is not
specified in the agreement, in such case, the person appointed

by the arbitrators shall hold the chair of Chief Arbitrator.

1f nothing is specified with regard to the procedure of
appaintment of arbitrator or if the arbitrator cannot be
appointed through the procedure specified in the agreement, in
such case, the parties may ask the District Court to appoint

an arbitrator.

A person who is incompetentvto enter into contract or
has any vested interest in the subject matter of arbitration,
he is ungqualified to become an arbitrator.“3 The Act also
provides for the conditions under which arbitrators can be
removed by thes order of District Court.!# These are as
follows:

{a) if the arbitrator has not functioned impartially, or,
{b) he has misconducted in the proceedings, or,
{c) he has any vested interest in the dispute or has biasness

towards any of the parties.

B sec 8 Ibid.

M 5560 5 Ibid.
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Submission of the Claim: %

Any party willing to submit the matter of dispute for
arbitration, should submit the claim within three months from
the date when the cause of action arose or from the date of
the appointment of the arbitrator. Upon such claim the
arbitrator will provide the other party one month time to
present his defence. If parties fail to submit the claim
within the stipulated time, the proceedings will not take
place. Though the Act provides for claim and defence, it does
not provide for counter claim and rejoinder.

Powers of Arbitrator“s

The Act provides for the following powers to the arbitrator:

(a) summoning the parties and asking for the submission of
documents;

(b) examining the witness on oath;

(c) obtaining expert’s opiniong

{d} providing attested copies of the documents;

(e} 1if any of the parties happens to be a foreign citizen,
requiring from him a deposit of money or a surety so as
to ensure the exscution of the award;

{(f) issuing interim order, if necessary;

(g) exercising any other powers given by the parties;

(h) issuing conditional or alternative award.

W gec 11 1bid.

W  gec 17 1bid.
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Arbitral Aaard“7

The Act provides that the opinion of the majority of
arbitrators shall be the arbitral award. But in the case of
difference of opinion between the arbitrators, such opinions
shall be submitted to the following person. The opinion
supported by such person shall be the award of the arbitrator:
(a) if such person is specified by the agreement, to that

person;
(b) in the absence of such stipulation, the Chief Judge of
Appellate Court or any Judge ot the same court, specified

by the Chief Judge of the Appellate Court,

Enforcaement of the Award“B

The Act has provided that the award given by the
arbitrator shail be enforced by thse partiss within 60 days
from the date of such award. If applied by the concerned
party within 30 days after the expiry of 60 days to the
District Court with regard to the non enforcement of such
award, the district court assumes the power to enforce the

award within 30 days as its own dtac:isicm.“9

W gec 18 1bid.
W g5ec 22 Ibid.
149

Sec 23 lbid.
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Enforcement of Foreign Arbitral Award

Where in an agreement signed by a resident of Nepal
makes provisions for arbitration, such an award c¢an be

~enforced in Nepal if the award fulfills the following

conditions:150

(a) if the arbitrator was appointed as per the agreement, in
accordance with the law of the land where the award was
given;

{(b) if the parties were informed of proceedings in time;

(c) if the award is limited only in the conditions of the
agreement; and

(d) if the decision is final in the foreign country where the

award was made,.

Similarly the Act also provides for the enforcement of
awards made under any international treaty, agreement or
arrangements to which Nepal is a party. BSuch award is deemed
to be an award made under the Act and shall be enforced as
such. The basis of enforcement of foreign award is
reciprocity. Nepal will not enforce awards given in such
countries which do not enforce awards given within the

territory of Nepal.151

30 5g¢ 23 1bid.

151 Sec 25 lbid.
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Z.4 CAPITAL MARKET

A healthy capital market is one of the most essential
factors in economic development in general, and industrial
development in particular, of a country. A continued source
of capital can bs obtained from the capital market which
generates and mobilizes the capital which was stagnated
otherwise. The allocation of the capital into a productive
areas rather than in unproductive ones is the prime function
of the capital market and in order to do so, bringing up
together the people who have surplus capital to invest and the
people who have the skili to apply those capital into s
productive area, is a must Hence, a prominent role is played

by it in the develiopment of industry, commerce and economy at

large.

The establishment of the Securities Exchange Cantre
under the Securities Transaction Act 1985 was the initial step
towards the formation of the capital market. But its dormancy
was ancther drawback in the economy. 1t was dormant because
of the lack of adequate legal provision coupled with less
participation of the people in the market because of their
attitude towards investment and less preparedness in the
taking of risks. Another factor influencing the people's
attitude was the sluggish development of the industries. As
the industrialisation in the country grew, the attitude of the
people in investment changed and it necessitated a hsalthy

market. The adoption of a liberal economic policy and the
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emphagis in the participation of the private sector were other

factors which compelled the development of the capital market,

The expansion of the capital market was severely
limited., On the one hand, there was a very limited growth of
primary and secondary markets for shares. Un the cother hand,
special institutions such as merchant banking which help in
the execution of capital market were stilil in their infancy.
In the same manner, well established financial institutions
like provident fund and insurance corporations were unable to
participate in the activities of the capital market, due to
the lack of adequate legal provisions, These factors limited
the capital market activities to the transaction of limited

shares and government treasury bills and securities.152

The progress, in the arena of commerce and
industrialisation, though sluggish, necsssitated a step

towards further modifications in the existing capital market.

Till the seventh plan no sign of reformation was seen.
Till that time the capital market was given a low priority in
the development planning. But the eighth plan realised the
urgency to activate the role of financial institutions by
establishing and developing a stock exchange centre and making

legal provisions to ensure its smooth tunctioning.153

2. Ejghth Plan, HMG, National Planning Commission
1992, p.680. A

B3 pid.
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In order to fulfill the objectives of the eighth plan
the Securities Transaction Act was further amended in 1883 to
establish an independent and autonomous Securities Board which
identifies the players of the ‘game' and has the power to

prescribe the rules, regulations and guidelines with regard to

the securities transaction.

The prime objective of the Board, as mentioned in the

Act is to - 194

- advise the government to formulate the policy for the
development of the securities market in order to protect

and promote the interest of the investors.

- make necessary arrangemsents in order to manage and

regulate securities transaction.

- grant permission to the corporate bodies to conduct the

securities market,.

- register the securities of corporate bodies.

- give direction to the securities market in ordsr to
conduct the securities transactions in a systematic and

efficient manner.

The definition of securities as share, stockbond,

debenture, debsnture stock which 1is executed by a body

154 Sec 5 Securities Exchange Board Act.
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corporate, the certificate ot unit or collective saving scheme
pursuant to the prevailing laws or negotiable deposit
certificates and the treasury bills executed by the
government,w5 the establishment of Securities Board.156 the
permission to be required to conduct the securities market,
the power of the board to cancel the permission to conduct the
securities market,w7 the provision for registration of the
securities with the Securities Board,l‘r’B the provision for
listing the securities in the securities market.159 the
provision for the membership in the securities market,160
registration and classitication of the members,161
restriction in the wexertion of wundue influence on the
transaction of securities.162 the power of the Board to

obtain the statistical particulars and information as deemed

necessary.163 from the body <corporate registering the

securities, securities market and persons, firm or companies
who are the members of the securities market, the power of the
Board to investigate and inspect the functioning of the

164

members of securities market, placing of restriction on

15 sec 2(a) Ibid.

1% sec 3 1bid.

157 Sec 7A read with Sec 7E l1bid.
38 sec 7F Ibid.

¥ sec 8 Ibid.

160

Sec 17 lbid,

18l ggc 18 Ibid.

182 g5gc 20 Ibid.
188 5gc 22 1bid.
164

Sec 23 l1bid.
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insider trading165 and placing of obligation on the part of
Securities Board to obey the directives given by the
government.188 the duty to obey the directives given by the
Board on the part of securities market!® and to obey the
directives given by the securities market on the part of the
members of securities marketwa are the prime features of the

Securities Transaction Act 1885 as amended in 18982.

This amendment brought into existence in lieu of the
Securities Exchange Centre two entitises, namely, the
Securities Exchange Board and Nepal Stock Exchange Limited,.
Because of this the activitiss such as brokerage and share
issues that were previocusly done by the Securities Exchange

Centre is now being wundertaken by banks, financial

institutions, stock exchange enterprises and market promoters.

To institutionalise the management of the secondary
market the market has been opened since December 13383 for the
brokers and market promoters. Since then 2 companies, 23
partnership firms and 25 members have bsen registered as
brokers. Similarly, 5 corporate bodies namely, Citizen’'’s
Investment Fund, NIDC Capital Market, Nepal Share Markst,
Nepal Finance Company and Rastriya Banijya Bank have been

registered as market promoters. The securities transactions

18 g5gc 30 Ibid.

16 5g¢ 29 1bid.
7 1pid.
168

lbid.
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through these bodies are being conducted through the system of

open outcry.169

By mid April 1983, 59 companies had been listed with
Nepal Stock Exchange Limited with a total paid up share value
of Rs.1,413 mitlion, Of these listed companies, 25 wsere
manufacturing units, 211 were commercial businesses, 4 were
banks, 5 were financial institutions, and one each was trom
mining and consultancy services. 0 But by mid April 1884,
64 companies were listed with a total paid up share value of

14,024 miilion. !

The total transaction during the first nine months of
the financial year 1984 amountsd to Rs.14.58 million out of
which transaction in shares amounted to 12.23 million and the

transaction i1n government securities 2.36 millic:sn.”2

This exorbitant growth in the capital market indicates
a prosperous trend and reflects an ability in the capital to
mobiligse and to fulfill the capital requirement in future.
The growing demand for capital is expected to be brought down
by the efficient management of the capital market. Though in
its infancy, the positive attitude shown by the investors as

well as the market promoters and the active participation of

8 Economic Survey 1992/93, HMG Ministry of Finance,
Kathmandu. Nepal.

1 )bid 1993/94.

M pig,.

72 ypid.

66



http:Rs.14.59

the brokers beckons towards a glorious future for the capital
market, Yet, some loophoies and bottlenecks are present in
the system, which are required to be removed by way of
amendments to the Act. For instance, there is a restriction
to gain from the inside information but the Act lacks the

definition of either “insider®' or the “inside information'.

2.5 COMPARISON OF NEPALESE POLICY WITH OTHER COUNTRIES

POLICIES

A camparison of the Nepalese policy with other
developing countries policy has been made hsere. Other than
Nepal, the countries ot South Asia included are India,

Pakistan, Bangladesh and Sri Lanka. The countries of East
Asia which are included are Singapore Malaysia, Philippines

and Thailand.

For convenience the chapter has bsen divided into

following sub-topics:
(1) Permissible Sectors and Areas Open:

With the advent of New Industrial Policy of 1881 India
has opened its market to foreign investors. The upper limit
of foreign investment has been raised from 40 psr cent of
equity to 51 per cent. Even 100 per cent investment is
permitted in the 100 per cent export oriented industries.
The requirement of foreign equity accompanied by foreign

technology has been lifted up and mechanism of automatic

87




approval by RBI of the projects in high priority areas
involving 51 per cent of foreign equity investment has been
Aintraducad.na The labour intensive export-orientsd
industries and construction work, engineering projscts and
highly capital and technology intensive industrial and
agricultural projects have besn given importance for the
foreign investment in Sri Lanka. It weicomes foreign

investment in EPZs with open arms. !

The foreign investment in Bangladesh is allowed in all
sectors of the scxonomy except seven sectors of the ‘reserved
list'. Quite recently the limit of equity participation has

been raised from 51 per cent to 100 per cent, 17

In Singapore most of the economic activities are open to
the foreign investors excepting public wutilities and

telecommunication.178

As already noted, Nepal has opened up all the areas
{mainly on industry and banking) to the foreign investors.
The restriction is only with regard to the cottage and small
scale industry and medium industries having fixed assets less

than Rs. two crores whsre only technology transfer is

1 Rajiv Jain, A Guide to Foreign Collaboration, India
Investment Publication 4th edition 1994, p.30.

1 Supra note 1.

175 Rashid M.M., Economic Liberalisation: Bangladesh
Overview, A seominar paper pressnted at SAARC Law
Summit, Kathmandu, 1895,

178

Supra note 174,
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permitted. Juite recently the power sector has also been
opened up for foreign investors. [t shows that Nepal is quite
ahead of a few of the countries and lags behind a few

countries like Singapore and Philippines.

(2) Ownership and Control

India allows 51% of the equity participation by foreign

investors, In case of 100% exports oriented industries the

participation may go uptoc 100% of equity.”?

In Bangladesh
terms and conditions determining equity participation,
including management contracts are decided on the merits of
the individual projects. Technical collaboration in various

forms is allowed in almost all types of industries with equity

participation. Recently the equity participation by foreign

investors has been increased from 51 per cent to 100 per

178

cent. In Pakistan also the foreign investor can now own

100 per cent of squity in any venture. !

In Singapore, there is no restriction on the amount of

foreign equity participation.mo

In the Philippines 40 per
cent of equity holding for foreign investors has been allowed,
but the firms using a higher degres of technology, and those

operating in declared pioneer areas are, however, allowed 100

1 Supra nots 173.
178 Supra note 175.
179 Supra note 174.
80 ypia.
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permittead, Quite recently the power sector has also been
opened up for foreign investors. |t shows that Nepal is quite
ahead of a few of the countries and lags behind a few

countries like Singapore and Philippines.

(2) Ownership and Control

India allows 51% of the equity participation by foreign

investors. In case of 100% exports oriented industries the

participation may go upto 100% of equity.”7

In Bangladesh
terms and conditions determining equity participation,
including management contracts are decided on the merits of
the individual projects, Technical collaboration in various
forms is allowed in almost all types of industries with equity
participation. Recently the equity participation by foreign
investors has been increased from 51 per cent to 100 per

¢ 178

cen In Pakistan also the foreign investor can now own

100 per cent of equity in any ventura.”g

In Singapore, there is no restriction on the amount of

foreign sguity participation.180

Iin the Philippines 40 per
cent of equity holding for foreign investors has been allowed,
but the firms using a higher degree of technology, and those

gperating in declared pioneer areas are, however, allowed 100

i1 Supra note 173.
178 Supra note 175.
113 Supra note 174.
18 ypid.
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per cent foreign capital.181 With regard to ownership and
control Nepal does not limit the equity holding unlike in
other countries like India and Bangladesh. Hence, it can be
said that Nepalese policy with regard to the ownership is more

liberal as 1t allows foreign investment upto 100 per cent in

almost all the areas.

(3) Regulatory procedure

In Singapore there are no special procedures for
approving foreign investment unless the company is seeking
incentives. However, special licences are required from the
Monetary Authority of Singapore for the establishment of any
financial institution and from the Registrar of Manufactures
for the manufacture of certain goods.182 In Bangladesh also
the privats sector can now establish industries without prior

183

approval, while in Sri Lanka foreign investment promotion

works and approvals are handled by Greater Economic Commission

(GEC) . 108

In India, for the high priority sector, a policy of
automatic approval from Reserve Bank of India (RBl), has been
introduced. In other industries the foreign investment in

India requires the prior approval from the RB1. 185 The

Bl pidg.

82 Jpid.

183 Supra note 175,
164 Supra note 174,
185

Supra note 173.
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Nepalese policy stipulates that every foreign investment for
the establishment of any industry requires an approval from
the Department of Industries. Though industrial licencing has
been genderally abolished, there are 32 types of industries

categorised as affecting public health which requires

licencing also.

The regulatory procedure is thus morse in Nepal as

compared to Singapore and a bit less than India and other

SAARC countries.
(4) Investment lncentives and Facilities:

There is no difference in the incentives and concessions
given to the native and foreign investors both in India and
Nepal. In Pakistan as well, in respect of tax there is no
discrimination betwesn domestic and foreign investors.186 On
the other hand, in Singapore, the pgovernment offers a wide
range of incentives, the most important of which are granted
to investments with ‘pionsser’ status.157 These companies

receive exemption for five to ten years from 40 per cent

corporate income tax. More exemptions are ¢given to the
industries which export at least one fifth of their
production, In Pakistan, an industry is given a tax holiday

of three years if located in an urban area, five years |f
located in a rural area and eight years if located in less

developed regions. Industrial machinery required for rural or

1% ypig.

87 ybid.
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less developed areas can also be imported free of customs
duty, sales tax, and import surcharge. Complete sxemptions
are aiso given on the imports of machinery required for units

involving bio-technology, electronics, fertilizer, fibre-

optics and solar enargy.wa With regard to the incentives
too, Nepal provides a host of incentives without
discriminating the foreign investors from domestic

investcrs.189

Thus, Nepalese policy is ahead of Pakistani policy but

behind Singapore, and similar to that of India.

(5} Repatriation

In Singapore, there are no restrictions on the transfer
of profits, dividends, royalties or the repatriation of the
capital, whereas in India and Nepal a similar provision with
regard to free repatriation of capital appreciation,
royalties, technical fees, dividends, interest etc., after the

payment of tax, exists.

{8) Access to Domestic Financing

Access to domestic finance is also a motivation for

foreign investors, though it is at the cost of the host

economy, The interest rates on such finances are also usually

8 pidg.

88 gec 15 Industrial Enterprises Act, 1992, HMG
Ministry of Law, Justice and Parliamentary Affairs,
Kathmandu, Nepal.
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low for many sectors. Nepal, and most of the countries
included here, have given foreign investors an access to such
concessional finance. A few countries are, however, found not
to offer such facility. In Indonesia for example, joint

ventures are restricted from domestic credit.190

(7) Foreign Labour:

In the Philippines, foreign staff may be hired to occupy
high level position only when local skills are not available.
As explained, in Nepal, foreign’management and technical
experts can be emploved with prior approval of the government,
and personnel from the countries of convertible currency arse
also permitted to repatriate upto 75 per cent of their
salaries, allowance and remunerations in foreign currency.191
The foreign investment policy and incentives of a host country
is sgually motivating factor as various other factors like
natural resource, manpower, and market, bescauss of which most
of the developing countries are trying to make their
investment landscape more open and liberal, Even the

countries having protected markets have opened wup their

markets following liberal policies.

When comparing Nepalese policy with other countries
policies it is found that Nepal seems to be more open than
some countries and more restrictive than some others. The

countries with restrictive policies are lager countries or

190 Supra note 174,

B pig.
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countries having larger domestic markets. As compared to
other SAARC countries, Nepalese policy seems to be more open.

The 5ri Lankan policy 1is open only within the Export

Processing Zone (EPZ).

Most of the developing countries prefer foreign
investment as joint ventures specially in export sectors.
They provide various incentives and facilities to foreign
investment. The countries like Hong Kong and Singapore which
offer more incentives and facilities seem to be successful.
Most of the countries are found not to discriminate between
foreign and local investors in giving incentives. Though
Nepal has adopted an open policy, the incentives provided seem
to be less, compared to incentives provided by other open

sconomies such as Singapore.

It is, theretore, an important strategy for sconomic
development that Nepal be prepared to make its policy more
open and examines the possibility of widening the permissible
sgctor. Learning from the experiences of other countries it
would also need to provide facilities and incentives
comparable at least with other countries in South Asia.
Considering the size of the domestic market, an open policy
rather than a restrictive one is likely to be more fruitful
for Nepal. Restrictive policies may encourage investment
intended for domestic market but would discourage export-
oriented investment by making the necessary imports more

expensive.
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CHAPTER 111

INTERNATIONAL ARRANGEMENTS

The spread of trade and commerce due to interdependency
hasa interlinked the countries ot the world in such a way that
the present worid is not like the one which it used to be some
years back where trade and commerce in a narrow constricted
boundaries of a country was sufficient. The limitless desiros
of human beings have led to the innovation of novel ideas and
technological development together with mass production of
goods and its cross-country trade. Isolated survival in the
present day devselopment is almost {impossible. Many

international arrangements of bilateral and multilateral

nature have emerged in order to help develop a country for the
fulfiiment of a variety of development requirements.
Strengthening of the international economy by way of
international trads and cross-country investment 1is the
present day development which is an area of interest for the
entrepreneurs. This also has necessitated the bilateral and
multilateral arrangements so as to foster the international

economy in general and international trade in particular.

Nepal being a poor and land-locked developing country,
has put its effort in order to meet its basic development
requirements and to enhance its economic and merchandise
activities through cross-country trade and commerce, with the

help of bilateral and multilateral arrangements with regard to
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trade, transit, avoidance of double taxation, investment

protection etc.

3.1 BILATERAL ARRANGEMENTS

The land-locked position of Nepal between two Asian
giants has put Nepal in such a situation that a balanced
approach regarding the bilateral relations with both the
countries is required. Forsign relations have close bearings
on domestic policies and Nepal’s domestic policies are
exceptionally influenced by the relationship of Nepal with

India and China.

Though a number of treaties have been signed with a
number of countries, the trsaties with India and China are of
great significance because of common boarders with them and
the existence of trade relations between Nepal and these
countries since ancient times. Because of the peculiar open
boarder between Nepal and India, the lIndo-Nepal treaty assumes
prime signiticance among the treaties with these two

countries.

3.1.1 INDO-NEPAL TRADE AND TRANSIT TREATY

Though a number of treaties have been signed between

Nepal and India, with regard to Peace and Friendship, Economic

Cooperation or so many of political nature or other, the

Trade and Transit Treaty has a direct bearing on the subject
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matter relating to foreign investment particularly on the

matters regarding export trade,

The trade between the two countries were bsing conducted
along customary practices till the Treaty of Peace and
Friendship and the Treaty of Trade were signed in 13550
between Nepal and India. This Treaty of Trade and Commerce
provided impetus to the trade between the two countries, by
which HNepal enjoyed a full and unrestricted right of
commercial transit ot all goods and manufactures through the

1

territory and parts of India. The treaty was further renewed

in 1960, 1871, 1978 and 1989 with some modifications. The
original treaty of 1950 contained the provisions for both the

trade and transit, and provision for the easy access of
Nepalese products into Indian market and Indian products to

2

Nepalese market was stipulated. The treaty expired in 18970

while at the same time Nepal signed a treaty of trade with

3

East Pakistan. During the talks with India with regard to

the renewal of the treaty, Nepal raised an issue to
incorporate the provision to have an access up to the India-
East Pakistan boarder through Radhikapur so as to enhance its

trade with Pakistan through surface.!

The denial of the route
by India, c¢reated a situation of anomaly in Indo-Nepal

rejations and the talks failed many times. Finally in 18971

Avtar Singh (ed.), Nepal's Relation with India and
China, SIBA Exim Pvt Ltd., 19385, p.733.

2 Art 1, Indo-Nepal Trade and Transit Treaty, 1880,
3 Supra note 1, p.755,
3

lbid, p.861.
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the talks reached a final consensus and a separate provision
for the transit was stipulated. This treaty for the first
time contained a provision for the exemption of custom and
gxcise duty for Nepalese products of Nepalese primary
producers in the indian market.® Again in 1876 on the expiry
of the treaty of 1971 there was a debate with regard to two
separate treaties on trade and transit. At this time aiso the
talks between two government failed a number of times. The

issue raised by Nepal was that of transit.s

As it was the
right of a land locked country to have free access to the
sea,7 the plea taken by the Nepalese government was that the
transit facilities provided by India was to be provided as a
matter of right and there should not be any restriction on it

8

by way of conditions of renewal of such a treaty. Finally

in 1978 two separate treaties on Trade and Transit were signed
along with An Agreement of Cooperation to Control Unauthorised
Trade, which, on expiry in 1883 was renewed without any
modification. In 1888 when both the Tradses treaty and Transit

treaty oxpired it took 15 months to get it renewed,

There was a crisis of consensus for a long time and all
13 transit points out of 15 were closed down creating a
situation of economic blockade. Even the position of status

guo ante was not allowed "and the people of Nepal faced

5 Art. Il Indo-Nepal Trade and Transit Treaty 1870.

b The issues was widely discussed in the indian
Parliament during that time.

7 Convention on Rights of Landlocked Nations.

8

Press release ot HMG Nepal on Febrary 18B71.
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hardahlp even for their daily commudities including petroleum
pruducts. Finally, in December 1981, the democratic
government of Nepal was abls to settle the situation by
signing two separate treaties viz., the Treaty of Trade and

the Treaty of Transit along with their protocol.

A provision for the promotion of industrial development
of Nepal is incorporated in the treaty.9 where India agreed
to grant specially favourable treatment to import into India
of industrial products manufactured in Nepal on the basis of
non-reciprocity in respect of customs duty and quantitative
restrictions normally applicable to them.lo The protocol
states that the Government of India will provide access to
the Indian market free of ‘basic and auxiliary' customs duty
and gquantitative restriction, generally, for all manufactured
articles whieh contain not less than eighty per cent of
Nepaless material or Nepalese or Indian materials. Further 1t
has been stipulated that the access of Nepalese products into
Indian market in the same manner but on a case to case basis
which contain fifty~-five per cent of Nepaless materials and

Nepalese and/or Indian material.11

As Nepal ig very much backward and needs an extsnded
hand of cooperation for the upliftment of her citizens, it has
always been the plea of Nepalese entrepreneurs that the

condition of material and labor content should be lifted from

Art.V Indo-Nepal Teaty of Trade 1891.

10 Ibid

i Art V Protocol to Indo-Nepal Treaty of Trade, 18981.
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the treaty because of which the industry in Nepal can get
further boost to enhance {ts activities and trade with

lndia.12

3.1.2 SINO-NEPAL TRADE TREATY

The formal relation between Nepal and China was
eatablished on August 1, 1955 by establishing diplomatic
relations. But since ancient times there existed a relation
between these countries with regard to the trade and so many
other political affairs. There has been evidences of even
marriage relation between two royal families of these two
kingdoms and trade was only concentrated with Tibet and that

too in customary practices of barter system.

The first Agreement on Friendly Roelations and on Trade
and Intercourse between Nepal and the Tibetan region of China
was signed on September 24, 1856, which wemphasized on
strengthenyné of economic and trade relations between two
countries especially thrust has been given to the traditional
trade relations between Nepal and Tibet region of China.!?
Principle of equilibrium between the total values of imports
and exports was adopted on the basis of which trade was

conducted.

12 This issue has been raised by FNCCI in various

mestings.

13 Supra note 1, p.1348.
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A provision with regard to the most favoured nation
treatment in all matters relating to customs duty and other
taxes, fees and othsr charges was stipulated.u On the other
hand, border inhabitant of both the countries were entitied to
conduct their petty traditional trade on the basis of barter
system without being subjected to any of the provisions of the
agresement, within an area of 30 kilometers from the border.15
Further the Trade and Payment Agreement of 1974 renewed in
1984 stipulated the provision whereby six trading points
between Nepal and China was specified for the overland

18

trade. Again the list of import and export from either

countries was also annexsed in the agreement.”

The Agreement has also stipulated a provision that the
inhabitants of bordering locality of either countries, in
order to conduct their traditional trade, are not required to

18

hold passport or visa. Only registration of their names

suffices the requirement. This requirement is also applicable

to the pilgrims of both the countries.m

The Agreement shows that there is no preferential

treatment of one country's production 1n other country’s

14 Art V Sino-Nepal Trade Treaty 1956,

15 Art 1¢3), Ibid

16 Art VIl Sino-Nepal Trade and Payment Agreement
1984,

17 Annexure lbid.

18 Art VIill lbid.
18 ibid.

81




territory. In order to expand the trade, Nepal should put its
endeavour to have a preferential access of her production into
the Chinesé territory which will enhance the trade potential
and subsequently the investors, especially the foreign
investors, can be attracted to market their product in Chins

by producing it in a low cost in Nepal.
3.1.3 |INDO-NEPAL DOUBLE TAXATION AVOIDANCE AGREEMENT

Ag the trade and commerce expandeg outside the territory
and the participation of foreign investors increases a case of
double taxation surely arises. To curb this problem Nepal and
India has entered 1into the Double Taxation Avoidance

Agreement, whereby the entreprensurs of both the state are
protected from the possible evil of double taxation. The
agreement is applicable in case of India to the income tax
including any surcharge thereon imposed under the Income Tax
Act 1961 and to the surtax imposed under the Companies

(Profits) surtax Act 1964,%

and in case of Nepal it is
applicable to the income-tax imposed under the income Tax Act

1574, 4

The agreement provides the relief from double taxation
in two ways viz., the exemption and credit, where on the basis
of permanent establishment of the person he is liable to a tax

in the country where he has a permanent establishment of his

20 Art 2(a) lIndo-Nepal Avoidance of Double Taxation
Agreement.

a Art 2(b), Ibid.

82




2
business.2 A provision has been tipulated stating that the
business profit of an enterprise i taxable only in the state
unlesgs such enterprise carries or business in other country

through a permanent establishment situated therein.23

1f it
conducts 1ts business in the afor:z entioned way the profit of
enterprise is subject to tax oniy so much ot them as is

attributable to that psrmanent as,ablishment.%

Though the tax paid in one ¢ ntracting state is allowed
to be deducted pursuant to the domestic legisliation, the
income earned by way of facilities concession or exemption in
one state do not become deductible as per the domestic
legisiation of other, Nowhere in ths agreement such a
provision is stipulated, which, in order to promote foreign

investment becomes pertinent,

Double taxation avoidance agreement is such a kind of
agreement that the absence of which is felt if the trade
relation with some country incresses. In order to enhance
foreign active participation in economy, Nepal is required to
put its effort to enter into “such agreement with other

countries too.

2 Art 5, 1bid.
z Art 7(1), 1bid
& Ibid
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3.1.4 INVESTHMENT PROTECTION AGREEMENT

Though the foreign investmen: in developing countries
has increased, still the investors are not in a position for
their confidence in the investment. It might be due to non-
congenial legal framework or might be due to the lack of
positive approach. Hence it is quite obvious to seek for soms

of the means which would create a sense of confidence in them.

In order to create a safe investment environment and a
sort of guarantee for their 1nves!ment, a way of investment
protection agreement has emerged into the limelight in the

arena nf intsrnational investment.

In the process of making the I'2palese investment climate
more congenial it has taken up a ~tep for the protection of
investment made by foreign partie-. lt may be pointed out
that Nepal is willing to attract foreign investment in order
to boost up its economy. Thus, it ecan be esaid that the
investment protection agreement h2s essentially to play a

vital role in the promotion of for-ign investment.

Keeping in view the protection of foreign investment,
the pact (Iinvestment Protection Afreement) has been signed
with UK, Germany and France, under which 1investments enjoy

full protection and security.25 The agreement also

% Foreign Investment Opportunities in Nepal, Ministry

/6f industries, 1994,
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guarantees tree transfer of payments such as capital profits

and loans.28

In the events of disputes concerning an investment,
provision exists for its settlement through the process of
Arbitration under the International Centre for the Settlement

of Investment Dispute (ICSID).27

A provision has been stipulated with regard to
encouragement and creation of favourable conditions in one
country for the nationals or comprnies ot other contracting
country. The main emphasis has bren laid down in the full
protection and security of investment by way of a fair and
gquitable treatment. 2 National treoatment of the national or
companies of other contracting country, within the territory
of one contracting state has been the main thrust of the
agreement29 because of which if the investment of one
contracting state suffers losses oving to war or other armed
contlict, revolution, a state of nntional emergency, revolt,
insurrection or riot in the territory of other contracting
atate, the first contracting state shall have to accord
treatment as regards restitution, indemnification,
compensation or other settlement which should not be less

favourable than it accords to its uwn.nationals.30

% Ibid.

2 Art B8 Investment Protection Agreemsnt.

28 Art 2 lbid.
23 Art 2(1) Ibid.
30 Art 4(1) read with Art & Ibid.
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A provision pertaining to expiropriation states that the
expropriation of investment except for a public purpose
related to the internal needs should not be done. 1If, for the
above mentioned purposes, the investment is expropriated, a
provision of a prompt, adequate and effective compensation has

been stxpu]ated.31

A guarantee of unrestricted repatriation of the

-

investment and returns has been accorded to the investor of

the other contracting state.32

By virtue of Art.8 of the agreement both the contracting
states have given their consent to submit to International
Centre for the Settlement of Dispute (ICSID} for the
sottiement of dispute by conciliation or arbitration under the

Convention on the Settlement of Investment Disputes between

States and Nationals of Other States 1985.33

Thus, it can be said that one ot the most positive step
taken by the government in order to promote foreign i1nvestment
in Nepal is signing of pact with regard to the protection of

foreign investment.

As such investment is increasing day by day in Nepal, in
order to activate other countries to invest, it is required to

enter into such investor protection pact with others countries

3 Art 5(1) and (2) Ibid.

2 Art 6 Ibid.
3 Art 8 Ibid.
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also. For doing this a selective measure with regard to the
choosing of countries for such pact for desired investment

from desired country can be adopted.
3.2 MULTILATERAL ARRANGEMENTS

Muitilateral arrangement is equally important as that of
bilateral agreement or arrangement in order to foster economic

development in gensral and foreign investment in particular.

The investment made in a developing country by the
developed country may have umpteen numbers of difficulties and
a constant fear with regard to the non-guarantee of investment
might becoms one of the impeding factors in the enthusiasm of
a foreign investor. To curb this problem quite recentliy Nepal
has become a member country of Multilateral Investment
Guarantee Agency (MIGA). Of course the constitution of worid
trade organization has to have an impact on Nepalese

investment climate.

3.2.1 MULTILATERAL INVESTMENT GUARANTEE AGENCY (MIGA)

MIGA was established on April 12, 1888 as a member of

A

World Bank Group. It has helped the developing countries

in order to encourage foreign investment in two ways - 1) by
providing investment guarantee against the risk of currency
transfer, expropriation, war and civil disturbance and breach

of contract by the host government and (2) by advisory service

% MIGA Annual Report 1993, MIGA, p.1.
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to developing member countries on means of providing their
attractiveness to foreign i1nvestment. lt was formed in 1588
by 42 World bank member countries, which has oxpanded to 897

signatories.

MIGA 13 designed to encourage the flow of foreign
private investment to less developed countries by mitigating
political risks or non-commercial risks, associated with the

project.35

It issues guarantees including co-insurance and
re-insurance against non-commercial risks in respect of
investments in a member country which flow from other member
countries. % Together with it carrying out of appropriate
complementary activities to promote the flow of investments to

and among developing member countries is the prime objective

of MIGA. ¥
Risks Covered Under M1GA®®
The following types of risks are covered under MIGA:

(i) Currency Transfer: Any risks arising out of restriction

introduced by the host country with regard to the transfer of
currency of host country into a freely usable c¢currency or

another currency acceptable to the holder of guarantee. It

35

Ibid,
3 lbid, p.9.
¥ Ibid.
% Art L Convention Establishing Multilateral

Investment Guarantee Agency 1885.
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alao covers the risk created by fhe fallure of host country

for such transfer within a reasonable time period.

(ii) Expropriation: Except non-discriminatory measures of

general application which government normally takes for the
purpose of regulating economic activities within the territory
of host government, any other risk arising out of
expropriation or other similar measures because of which the
member country is deprived of the ownership or control of, or

substantial benefit from his 1nvestment.

(iii) Breach of Contract: Any risk arising out of

repudiation or breach by host government of a contract with a
holder of guarantee, if the holder of a guarantee does not
have recourse to a judicial or arbitral forum with regard to
such repudiation or breach or a decision by such forum is not
rendered within such reasonable period of time or such a

decision cannot be enforced.

(iv) War and Civil Disturbance: The risk arising out of any

military action or civil disturbance 1n any territory of the

host country.

Nepal joined WMIGA on September 23, 19883 with the
expectation to create more favourable and congenial atmosphere
with regard to the foreign investment in the country. Till
now it covers the risk only in Khimti Hydro-Electric Projsct

inveasted by Swiss investor and Nepal government. It is
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expected to have more and more foreign investment with the

*

help of MIGA.

3.2.2 WORLD TRADE ORGANIZATION (WTO)

Most developing countries impose certain conditions on
foreign investors reterred to ag ‘investment measures’. They
impose obligations like use ot specified percentage of locally
produced raw materials or components, local equity
requirement, export pertormance and control on imports
requiring toreign investors to use domestic supplies. The
main idea behind these measures i5 to regulate the operation
of foreign investors and to protect local industries from
unfair competition.39

In order to expand and further liberalise world trade,
it has been an argument that certain investment measures can
cause trade restrictive and distorting effects and should

therefore be removed.

The emergence of WTO, at the wake of restructuring of
the intsrnational! economy, has been welcomed by most of the
developed and developing economies. It has been set up under
the provisions of the Uruguay Round Global Trade Accord
concluded in Geneva on 15th December 1883, which provides a

forum for multilateral trade negotiations, conducts periodic

3 Harrick and Kindelberger. E£conomic Development,

McGraw Hil}l Book Company 1883, p.475.
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review of member-country trade policies and cooperates with

the World Bank and International Monetary Fund.m

The provisions with regard to the investment measure
have been dealt under the TRIMS agreement under GATT, whereby
the removal of such investment measures inconsistent with the
provisions of GATT Rules is emphasised. On the other hand,
because of the peculiar needs of developing countriss, such
countries are free to deviate temporarily to a certain

extent.41

As regards national treatment of foreign entsrprise a
provision has been stipulated under which the contracting
parties are bound to provide national treatment to the

enterprise of another contracting party's enterprise.42

With regard to the protection of intellsctual property
rights, a separate agreement has been entered intoc on the
auspices of GATT, which in other words, can be referred to as
*“Trade Related Intellectual Property Rights (TRIFs), whereby
every member country 1is required to protect all types of

3

intel lectual property rights.4 No differentiation bestween

8 Mittal! D.P., Law Relating to Copyright, Patent and
Trademark and GATT, Taxmann Allied Publications (P)
Ltd., 1994, p.a460.

4y Art 4 Agreement on Trade Related Investment
Measures, GATT Final Text.

2 art 2 Ibid.

8 Art 27(1) Agreement on Trade Related Aspects of

Intellectual Property Rights, Ibid.
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process and product patent has been made and all are subject

to a protection for a term of 20 years.“

Although Nepal is not a member country of WTD, it has
already envisaged all the measures except product patenting in
its legislative framework. As for instance TRIMS is not at
all existed as investment in all! the areas is open for a
foreign investor and there is not even compulsion with regard
to the export and °"local content’. National +treatment to
foreign investment enterprise is also accorded and the same
facilities and incentives have been accorded to a foreign

investment enterprise as that of domestic enterprise.

So far 1intellectual property right is concerned, only

the process is patentable in Nepal and the protection is
granted for a period of 21 years for all kinds of patent
registration. This implies that there is nothing inconsistent
with TRIPs in the domestic legal framework except product
patenting. Upto now, the statistics shows that the number of
domestic patent is only 15 while foreign patent is 20, it

shows a lower level of technological development. 1[f product

patent alsc be granted, it will be a stimulant in the system
to have a better technological development, Immediately it
may not yield such a drastic difference, but in long run it

is beneficial to the country for its development. For, this

will be a factor influencing in the field of technology

transfer too.

M lbid.
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Thus, the legal frame-work of Nepal is nowhere
inconsistent with the provisions of GATT final text except for
product patent and has provided all sorts of facilities to 3

foreign investor, which WT0G intends from other countries to

offer.
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CHAPTER 1V
PROBLEMS IN THE PROMOTION OF FOREIGN INVESTHMENT IN NEPAL!

Though there are few cases of foreign investment and
technology transfer iﬁ Nepal and it has forwarded steps to
enhance the foreign investment by way of a host of incentives
and facilities, as has been stated earlier, still the desired
amount ot investment in the desired area to promote the

multifarious development has not been fructified.

As it is a new concept for Nepal, both the government
and foreign investors are in a state of perplexity with regard
to so many aspects. For instance, the government is not being
able to identify the area where such investment can play a
vital role in the development of the economy. Similarly
foreign investors are also reluctant to invest because of the
lack of proper information with regard to the legal framework
and technical manpower along with marketing facilities.
Undeveloped infrastructure has always been an obstacle for a

foreign investor.

For convenience and better understanding of problems,
they are dealt separately under two heads. Firstly it is
dealt with regard to the problems faced by the government, and
secondly the problems faced by foreign investors. Finally,

the rooms for improvement are identified.

This Chapter is mainly based on the interviews with
different concerned government officials and
various industrialists.

84




4.1 Problems Faced by Government

Though a number of policy improvements have been made
with regard to the foreign investment promotion in Nepal,
still the government has been facing problems which can be
summarised as fol lows:

.

(a) Identification Stage:

At the identification stage itself government has been

facing the problem. The main problems are the following:

(i Identification of Area: Because of geographical
peculiarity and odd situation of Nepal having open boarder
with India and land locked position of Nepal coupled with the
extrems poverty, the required amount of foreign investment in
the desirous area is alsc not coming up. It is pushing the

country towards the dependency rather than seif sufficiency.

Though the industries of national priority have besn
fixed in the annexure of the Industrial Enterprises Act,
nowhere in other Acts the priority list for the foreign
investment has been stipulated. |1f the priority list for the
foreign investment is fixed, it will be easier for the
government to attract the foreign investment in the desired

area.

(ii) Identification of Genuine Investor: The motive of all

the investors to i1nvest in Nepal 1s not similar. Bonafide as
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well as malicious intention can be found on the part of
investors, Though all the investors are attracted by the
profit motive, sven then the malicious motive can be found.
The government at this stage has remained completely
unconcerned about their motives. In most of the cases it is
found that the investors are using Nepal as a tax heaven, and
are able to siphon the national economy. On the other hand,
Indian investors are found to have a motive of acquiring the
nationality certificate so as to become the citizens of Nepal
as well as India. Thus, because of the problem regarding the
identification of investors, the genuine investors are getting

lots of hassles to get their projects approved.

(1i1) Identification of Technology: The poor knowledge of
recent technological development in the world associated with
insufficient technical manpower, have been able to pose a
problem with regard to the identification of the technology.
The problem has been further geared due to the lack of

research and development (R & D) in the country.

it is possible to ¢et obsoclete technology rather than
modern and efficient technology due to lack of efficient
manpower and sufficient knowledge on the subject matter. This
is sufficient to push a country centuries behind in the

industrial development.
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(b) lmplementation Stage:

The problems faced by the government at the stage of
implementation, that is8 to say, the working of foreign
investment companies within the country are categorized under

this head,

(i) Lack of Legislation: The dearth of legislation with
regard to the proper direction to foreign investors is another
problem faced by government. Because of the modern
technology, the indigenous technological development is being
marginalised. Though the Constitution of Kingdom of Nepal

states about the promotion of indigenous technological

development, nothing seems to have been done to promote {t.
A proper legislative framework in order to enhance the local

technological development is very much needed.

Protection of environment and the diminision of possible
devastation or the proper compensation to the affected section
by way of legislation in the event of catastrophe has become
indispensable in order to have & healithy growth of the
industries. The lack of legislations like Monopolies and
Restrictive Trade Practices (MRTP) and Consumer Protection has
been felt in this regard, in the absence of which foreign
investors are being able to exploit the general masses of

people.
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4.2 Problems Faced by Investors

As has already been discussed that foreign investors are
attracted by hassle-fres environment for investment, Nepalese
government has put its effort in order to promote the foreign
investment in the country. Even though, presence of so many
hurdles and inconveniences, the affirmative steps forwarded by
the government is being proven faded. The problems faced by
the foreign investors are of umpteen variety. It ranges from
unavoidable geographic constraints to avoidable internal
arrangement. Despite of unavoidable circumstances, if the

internal arrangement is made a positive one, the foreign

investment can be flourished.

-

For the convenience the problems faced by them (foreign

investors) are classified under the following heads:
{a) ldentification Stage:

At this sgstage a foreign investor finds the following

difficulties:
(i) ldentification of Area of Investment:

When a foreign investor steps in regarding his
investment, he is completely unaware of the feasible area,
where he can invest in order to get a good return. He is
virtually in a sgtate ot darkness. Due to the lack of

preliminary survey of feasibility or the appropriate
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information the burden lies on him even to make feasibility

study, which may become a factor for their repulsion.

(ii) ldentification of Local Partner:

Even if he takes the pain of feasibility study, he might
not be able to make 100 per cent of eguity investment which
would compel him in search of a local partner. Due to the lack
of proper information and track record of local entrepreneur,
the foreign investor faces a number of problems with regard to
the identification of a perfect local partner. Moreover, the
requirement of minimum of three persons in order to establish

a company becomss a burdensome task for a foreign i1nvesteor.

(b) Implementation Stage:

At this stage foreign investors seem to have a number

vwf problems which can be put under the following folders:

(i) Lack of natural resources and technical manpower:

The lack of natural resources has become one of the
challenging obstacle tor a foreign investor. The non-
availability of such resources 1s one aspect, but even the
available natural resources are not explored properly dus to
which a foreign investor has to spend money for the import of
raw materials from other countries which, because of non-

exploration remains untouched and unutilized. The government
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should reprioritize the industries and should give more

-

concession to the excavation industries.

The lack of technical manpower is another aspect which
necessitates the foreign expatriates in order to work in
Nepal. In order to curb this a huge mass of the technical
manpower is required to be trained. A proper education
channel should be set up in the country in order to produce
guch technical manpower. Thus, for the government to play a
role as facilitator, it i1s essential to enhance the education

system and promote technical institution.

(ii}) Lower Infrastructure Development:

The lower infrastructure development is another
drawback which is creating n condition of reluctance on the
part of foreign investors. Though one window policy has been
adopted by the government, it is quite often criticized to
have multi-doors. The Export Processing Zone is another area
of concern for the foreign investors, the lack of which has

algo further influenced the foreign investors.

(iii) Bureaucratic Harassment, Discriminatory Treatment and

Corruption:

Though the policy framework has been changed and the
system has taken a leap from protective measure to open and
liberal policy, still the hangover of past, that is to say

red-tapism, has not been able to be wiped out properly from
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the system. A foreign investor has to face umpteen number of
bureaucratic harassment as if they have come to snatch their
grasp. On the other hand, while giving the facilities and
concegsion too they are discriminated. 1t has been the
feeling of the foreign investors that even for the facilities
elearly accorded by the Act, they have to knock the door of
judiciary in order to enioy it. The corruption prevailing in

the system has been another means of haragssment.

Lowers domestic market and land~-locked position of Nepal
has also the bearing on the motive of foreign investors to
invest in Nepal, but these are unavoidable circumstances and
most of the foreign investors are familiar to the fact and

they are not troubled by these problems,

4.3 The Areas where the Response is Required

As it has been seen that in order to develop the
industrial sector Nepal has put its effort by liberating its
economy o a certain extent, but nowhere it seems to
materialise the commitment of the constitution with regard to
the promotion of indigenous investment. Indigenocus
iédustrialisation requires a certain level of protection which
in order to develop ‘“hand in hand’ with foreign investment

companiss.

There can be a number of measures by which foreign
enterprises might have advantages over the domestic

enterprises, These measures may be fair or unfair. As a
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yardstick certain legislative framework 1is required to
invalidate the wunfair means adopted by certaln sect of
industries or companies, which in other way provides ample
opportunity to domestic industrialisation to be protected and
come down in a fair competitive environment. National
interest has also to be protected from the unfair encroachment
of foreign investment companies, which necessitates a number
of measures by the action of which a balanced growth of both

the sectors can be achieved.

Anti-Monopoly Act, Consumer Protection Act, laws
relating to public liability insurance are certain areas by
the action of which a balanced growth can be achiseved to avoid
the concentration of economic power 1n the hands of few in a
fair just and equitable way. It is also the fundamental duty
of state enshrined in the Directive Principles of State Policy
of the Constitution of Kingdom of Nepal. With regard to the
atforementioned areas government seems to be completely
ignorant. This ignorance is because of the low levei of

industrialisation within the country.

As the country has already opened up its economy and
started to receive foreign investment projects, it has become
an area where the delayed response can become anothsr factor
for the havoc. Hence an i1mmediate response is required from
the government with respect to proper legislative framework,
in order to prevent malfunctioning of industries due to

unhealthy competition.

102




Foreign indirect i1nvestment i1a another area where the
government has not been able to adopt any policy or legal
framework. A vast capital can be acquired by this process,
Theretore, the government is also required to put its sffort
in aforementioned areas for the proper functioning of the

economy at large.

(a) Lawz on Monopoly and Restrictive Trade Practices

Concentration of economic power in the hands of few is
directly related to the prevailing gulf between the haves and
have nots. it is the responsibility of a state to distribute
the income from the rich class to poor for their upliftment,

The constitution of the Kingdom of Nepal consists this goal as
the directive principle of state policy. The concentration of
economic powers in the hands of few necessarily means the
deprivation ot a mass of people, who are sconomically weak,

from their participation in the economy.2

The companies or enterprises having enormous economic
strength are sometimes successful in marginalising competitors
and monopolising the market. After the achisvement of which
they become a factor in the deterioration of the market by
maintaining prices at an unreasonable level, by preventing
competition in the production, supply or distribution of goods

or services.3 There are a variety of measures which, if

2 Singh A., Law of Monopolies and Unfair Tradse
Practices, 3rd Edition, Eastern Book Company 1883,
pp.4-5.

3 Ibid p.6.
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adopted, will unreasonably increase the cost of production or
hike the price of a product or services. To curb these market
eviis laws on monopoly and restrictive trade practices has
come into the picture, because of which the investors freedom

of action is regulated.4

Investors in order to monopolize the market may adopt
measures which in the common business field is termed as
restrictive trade practices. Mitigation of this problem
necessitates a law which has a direct relation with the

subject matter.

Though Nepal has a very low industrial base and low
domestic market, it has not yet come into the effect of such
practices. But on the other hand, the opening up of the
market to the foreign investors points out to such kind of
practices. A timely thought can prevent such factors which

might devastate the economy in general.

As fore warned is fore armed, Nepal has to be fore
armed to ensure such happenings mitigated properly and timely.
This has necessitated a legisliation to be enacted before the

problem may ari1se and make the machinery defunct.

(b} Consumer Protection and Foreign Investment

Gone are the days when the principle of “caveat emptor’

was the slogan of the time. In theory market driven force by

Ibid p.t.
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its invisible hands automatically diminishes the substandard
products which in the competitive atmosphere of open market
economy will not be able to compete with the high quality
products. But the practice is something different. In the
absence of well equipped and equal competitor foreign
inveators are able to drive the market in dirsction wherever
they want. Even the substandard and low quality products are
gapable of being sold In high prices. In order to curb this
problem the Consumer Protection Act has been evolved.5 With
the action of this Act, the ill-informed incompetent consumers
are being protected from the products or services which are
substandard. It is the presumption of the Act that the

consumers are willing to pay only for the quality products and

services. lf he pays, he deserves the best.

The foreign investors do not come to invest in other
country only for the production of exportable goods, but they
are equally attracted by the consumer market of the host
country. Hence the freedom of the action of foreign investors

is regulated by way of Consumer Protection Act.

Nepal, in the lack of consumer protection legislation
may have such kind of problem in future. Hence, it is exigent
to enact a legislation pertaining to the protection of

consumers.

Vats R.M.. Consumer and the Law. Universal Book
Traders 1994, p.2.
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(c) Forelgn Indirect Investment

In the process of generation of foreign capital,
foreign indirect investment is equally important as that of

foreign direct investment.®

Till today nothing has been done with regard to this
indirect investment. The present status of industrial
development also does not indicate towards the urgency but in
the near future together with industrial development, indirect
investment by way of GDR and ADR issues or offshore banking

may be relevant.

Therefore, it is necessary to think from now itself in
order to curb the problems foreseeable. On the other hand,
Nepalese entrepreneurs or investors are restricted from
investment abroad. An Act Relating to Restriction on
Investment in Foreign Countries 1864 empowers the government
to exempt certain restrictions by specifying the types of
investment, Ilimit, duration and other necessary conditions

with regard to such investment.

This Act can be proved good because of the prevailing
special circumstance of Nepal but because of lack of mechanism
relating to the tapping of such investment made by investors
the Act has become inefficacious and investors are inveszsting

abroad without hesitation. Hence such a obsolste Act should

Apte P., Globalisation of Indian Capital Market. a
paper presented 1n a seminar on Capltal Market,
Bangalore 1884,
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be repealed. As Nepal has already adopted an open and liberal
policy, such an Act seems to have a negative impact on the

entrepreneurs 1nvesting abroad.
(d) Public Liability and Environmental Protection

1t is true that foreign investment brings with it a
number of advanced technologies but it is also a matter of
fact that along with new and advanced technology, a number of
problema and hazards too is brought in, which cannot be
mitigated with a lower technological knowledge of the host
country.7 Even people remain unaware of the hazard when

actual hazard has alresady been taking place because of their

poor knowloedge on the subject matter.

In the dearth of appropriate legal framework, if such
catastrophic effects happen to occur, then no one becomes
fiable in order to soothe the masses of innocent people who
are inhabitants of such locality where the catastrophe occurs.
the incomparable environmental degradation and devastation
remains unabated. The distortion created by such hazardous

calamity will be translated into the curse of god and the

sufferers of such catastrophs remain unheard and
unrepresented.8
7 A Vietnamese Proverb - "When you open the window
not only the wind but the mud and dust may also
come in", cited by Clarke M., Protection and
Foreign Investment in the Asia Pacific Economic Co-
operation Region, Journal of World Tradae, Vol.29,
No.2, April 18585, p.105.
8

Baxi U., Address delivered at a seminar on Changing
Investment Climate in India (1992) 4HLSJ.
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In this context environment laws and policies an Act
relating to Public Liability Insurance essentially has

something to do for the better protection of the flora and

fauna of such locality.9 The endangering effscts of such

conduct can be minimised or well compensated. That is what we

should look into.

In the arena of expanded world tradse and
multinationalism such happenings are of qguite frequent
occurrence and history has evidenced the catastrophs and
aftermaths. The glaring example in this regard is the Bhopal
Tragedy case where thousands of innocent victims lost their
lives and even who survived the catastrophe are Ileading
disrupted, disabled, dislocated and impoverished life. In
such pathetic situation can not a multinational whose
irresponsibility caused all the catastrophe be prosecuted and
made liable for damages? Again a series of questions may
arise with regard to the liability. Is it a liability of the
local company for the negligence in operating the plant and
failing to provide sufficient warning to potential victims of
the catastrophe? 1Is it a liability of the parent company for
its negligence with respect to training of persons to operate
the plant, designing the plant or controlling its subsidiary.
1t can be argued that the government or regulating authority
of the host country or the local government of such locality
where such plant is situated is liable in this regard for

being negligent in regulating the safety conditions in the

9 ibid at p.107.
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plant or for giving permission to establigsh such a plant

without knowing the consequences.m

A clear policy and a transparent act in this regard is

necessitated by ths history of catastrophe.

Transportation of hazardous waste is another aspect
which is necessary to be dealt here, Umpteen number of
hazardous waste products may come out from different kinds of
plants which, if not managed properly, may create numerous

catastroph@s.n

In order to compete with the challenges of
tomorrow, it is suggestive to be prepared from today itself.
So, as the protective measure most of the countries in the

world today have shown their diligence in order to manage the

waste products which is otherwise another maijor cadse of
devastation. Identification of such hazardous wastes and
proper management and transportation of such wastes has to be

done cautiously while taking them to the dumping sites.

Recycling of waste products has become a matter of pride
in the present day context. Though as a way to make the world
pollution free and in order to protect the environment the
recycling plants are being established. 1t is found to be one
of the excellent wavys to preserve the nature, Simultaneously,
in the name of recycling, the third world today has become a

dumping site for the so called industrialised countriss. in

10 Rosencranz et.al., Environmental Law and Policy in

India, Cases, Materils and Statutes, Tripathi 1991.

I lbid.
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the name of recycling the waste products those garbages are
dumped in the third world and are recycled in the recycling
ptant in the third world. Hence, the restriction, by way of
legislation, on the importation of hazardous wasts products,
even for the purposes of recycling should be imposed so as to

help stop the country to be a dumping site of the developed

country.

Though, environmental protection has been accorded a
prime importance in the constitution and has been recognized
as a subject matter of public interest litigation, the lack of
snvironmental protection Act and Public Liability lInsurance
Act has made the task more complicated. As Nepal is heading
towards the maximization of foreign investment, still there is
lack of such Acts which regulated for the better protection of
environment and the people living in that environment. The
urgency in order to enact the legisiation is felt in this

regard.
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CHAPTER V

EPILOGUE

The popularity of liberalised trend in todays world
indicates that perhaps it is a new model of developmsnt,
After the collapse of the former USSR, this emerging trend
has got a prominent footing. With the advent of this.'
perception towards foreign investment has been changed with
reapect to the promotion of it rather than prevention.
This resulted in easing of reservation against it and the

legal frame work is made more liberal and transparent one,.

Foreign investment in today is perspective is seen as

a spur in economic development along with social and
economic upliftment of the peopls. Nepal being a small,
land-locksd, poor country having a low technological
development, has no alternative rather than inviting
foreign capital for its multidimensional development., Even
the available natural resources require a foreign hand for

its exploitation in an efficient mannser.

By realising the bitter fact of its underdevelopment,
Nepal has put its efforts in order to liberalise the legal
frame-work to suit the present day requirement by making
the atmosphere for investment a congenial and libsral one.
This has been accorded so as to achieve a maximum benefit
from the efficient utitization of foreign capital in terms
of national development. One of the chief factors among
various factors influencing directly or indirectly posing
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hurdle in the flow ot foreign capital and technology, is

the loosely formulated policy frame work and myopic lsgal

system.

In order to achieve a goal of faster development of
the nation, maximising foreign capital investment |is
gqually important as that of direction of its flow. At the
outsst it should be the effort of the government to
maximise the flow of foreign capital and then a proper
direction or channeling of it would add further impetus in

the development process,

5.1 Maximising Foreign Investment

The progressive step taken by the Government of
Nepal, with modification of its legal regime in order to
receive foreign investment for the achievement of objective
of increased industrial production to meet the basic need
of people, 1is appreciable. It has been the aim of
government to create sufficient smployment opportunity and
improve balance of payment through increased import

substitution and export.

Despite of so much of efforts, the hurdles, as
communicated in preceding heading, role of foreign
investment in the development requirement is not being
fructified. If obstacles are done away with the goal of

maximisation of foreign investment can be achieved.
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The exclusion of cottage and small scale industries
from foreign investment is justifiable but even excluding
medium scale industries having fixed asset less than Rupees
two crores is a barricade in the maximigation of foreign
investment. This requirement bars the medium enterprise of
foreign origin to invest in the country. It also bars
service industries which might not require such a huge sunm
of fixed asset in order to operate. The business of
industries can be performed by Nepalese citizen through
propristorship also. Foreign investment should be
encouraged in medium scale proprietorship firms or one man

companies, if of course allowed to be registered.

Till now foreign investment is permissible only in
industrial and banking sector, and quite recently the power
sector has also been opened up. Other sectors of
infrastructure sector as well as financial service sector
required to be opened for receiving foreign capital or
assistance. In order to help develop a country in =&
dynamic way, such areas should not be kept away from

foreign investment

So far the facilities and incentives are concerned,
although the Act equally provides for the investors,
domestic as well as foreign, without any prejudice, the
bureaucratic harassment and discriminatory treatment in
providing incentives still stands in the way of industrial

growth.
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ldentification of local partner 1is one of the
problems faced by the foreign investors. Publication of
names and address of various domestic investors desirous to
collaborate with foreign enterprises in various areas
together with the;r track record, would facilitate the
potential foreign investors to acquire the information
regarding a suitable partner. In order to maximise foreign
investment in export oriented area, the environment for the
export trade should be made congenial ons. For the
attainment of this, the trade relation between Nepal and
its neighboring countriss 1India and China should be
reviewed and preferential treatment of Nepalese product
into the market of these countries should be sought to be

incorporated in the treaty without any pre-condition of

material and labour content.

Similarly, Nepal should put its effort to get the
transit facility provided by India a# a matter of right.
This would create a situation of sersnity with regard to
the transit of goods for export to the countries other than
India. The subsequent effect of this will be in the

maximisation of foreign capital in export oriented area.

As Nepal already has entered into this sort of
agreement with India, Nepal should endeavour to enter into
agreement regarding the avoidance of double taxation with

other countries according to the volume of trade.
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Another aspect in maximisation of foreign investment
in the investor’s protection agreement. This agreement has
been concluded by Nepal with UK, Germany and France, Now
it should be the effort of the country to enter into such
agreement with other countries which has investors in
Nepal. The institutionalisation of arbitration process
through a domestic institutional arbitral body is another
factor which, by giving additional advantage over present
ad hoc system can give a sense of confidence to a foreign
investor. ft will in other way help maximise the foreign

investment.

5.2 Foreign Investment in Desired Area

The specification of priority areas for the foreign
investment and granting of more facilities for the
investment in such areas can be one of the better means to
divert the flow of investment in desired area. 1In order to
suit the development requirements of a country such
proiritization of areas should be envisaged in the Act.
Though Act specifies the areas of national priority, it is
again made without considering the feasible areas of
investment. A due consideration to the areas of interest
of foreign investors should also be given, because of which
a desired amount of investment in the desired area can be
obtained. While setting the priority area for foreign
investors along with due consideration to the interest of
investors, the emphasis should also be given to the

building of infrastructure, as it is considered to be one
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of the most essential factors for a developing country
like Nepal. Together with these two steps, labour
intensive industries could be made a point of attraction

for investors by way of added facilities and concession.

Investment Promotion Board working for the promotion
of industries is over bureaucratized and the representation
of private entrepreneur in the Board is very low. As the
strategy can be achieved from people participating in the
field, the over bureaucratized body would not be able to
suggest the ways and means for future development. Thus,
the over-crowded bureaucratic body should be reduced to a
minimum and the participation of private entreprensurs

should be increased which will be another step in order

to allocate the strategic area for the investment. It has

to be an independent body.

5.3 Necessity of Regulatory Regime

In the present trend of liberalization of economy the
role of state is brought down to a minimum in economic
affairs, Certain quarters of the society have expressed
their dissatisfaction in this regard. 1t is true, that in
a developed liberal democratic country state may take a
minimum role but in the prevailing situation of extreme
poverty and underdevelopment, a state like Nepal cannot
permit its government to play exclusively a role of
facilitator. The state has to assume more responsibility

of a welfare nation. The Constitution of Nepal reposes the
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responsibility on the state to uplift the social as well as
economic status of its people. Thus it becomes a necessity
to frame a minimum regulatory regime in order to make the
foreign capital work in a dirsction of development
requirement of the country. The regulatory regime, thus,
for the purpose of directing the investment in a productive
area can be imposed in two-fold way: (1) by regulating MNC
activities, (Z2) by protecting the domestic enterprises from

unhealthy compsestition and unfair practices.

While imposing regulatory regime it should not be iIn
the form of controliing device and the protection for
domestic enterprises should not over protect which results
in pampering of domestic enterprise. MNCs should be
directed to invest in an area where the development
planning requires and the local enterprise should be
protected from unfair practices of MNC. For this purpose
laws on monopoly, consumer protection, public liability and
environmental protection should be enacted with urgency.
While protecting domestic enterprises with certain leve! of
protection at the initial stages it should be lifted soon
the enterprise stabilizes. An Act relating to the

rehabilitation of sick industrial unit is essential in this

regard.

Research and Development (R&D) is another factor
where a supportive hand of government is required to be
extended. The development of local industries in the

absence of such a facility cannot be ensured. Thus for
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domestic technological development, government should
through proper education policy produce a qualified
manpower and make the hand available to the domestic

industries.

In order to have the technological development the
horizon of patent protection should be broadened by
allowing the product patent too. A separate enactment for
the technology transfer purpose is beneficial. In order
to do so the provigion in foreign investment and technology

transfer Act regarding technology transfer should be

separated.

Thus a proper legal regime should be ensured with a
well designed industrial policy in order to attract foreign

investment,
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RECOMMENDATIONS

The Industrial Policy should be reformulated in order
to give priority to the industries yvielding long term
benefit together with import substitution and export
promotion. A separate Technology Transfer policy

should be drafted.

The foreign investment policy should be reformulated

to maximise the foreign investment.

New legislation should be passed with urgency on ths

following:

1. Consumer Protsection

2. Environmsntal Protsction and Public Liabitity
Insurancs

3. Monopoly and Restrictive Trade Practices

4, Rehabilitation of Sick Industrial Unit

5., Foreign indirect Investment

a. Technology Transfer

The following amendments should be incorporated:

a) Foreign Investment and Technology Transfer Act

1. Priority areas exclusively for foreign investment

should be incorporated in the Act.
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b)

The Act shculd recognize foreign investment in
other infrastructural areas and financial

services 1ncluding insurance sector,

The requirement of Rs.2,00,00,000 fixed asset
should be lifted in order to facilitate other
medium scale industries to receive foreign

investment.

Foreign investment should be made accessible for

propristorship firms through joint ventures.

The provision for transfer of technology in

Foreign Investment and Technology Transfer Act

should bes separated.

Industrial Enterprises Act

Added facilities and incentives should be granted

to the investment in “pioneer area’.

The industrial Promotion Board should be madse an
independent body with more representation from

the industrialists.

The representation of private entreprensures

should be increased in one window committee,
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d)

Patent, Design and Trademark Act

The area of patent protection should be broadened

by allowing product patent too.

Arbitration Act.

The Arbitration Act should be amended to

incorporate institutional arbitration.

The following Act should be repealed.

a)l

An Act Prohibiting Investment in Foreign

Countries.

Modification suggested in Treaties and Agreements

al

b)

Endeavour should be made by the government to
obtain to incorporate a preferential treatment
for Nepalese products into Indian market without

any preconditions of material and labour content,

Endeavours should be made by the government to
obtain the facility of transit provided by India
as 8 matter of right without making it subject to

renewal.
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c)

d)

Double Taxation Avoidance Agreement (DTAA) should
be entered into with other countries too.

Friority should be given relying on volume of

trade.

Investor Protection Agreement should be entered
into with other countries having potential

investors.

The following policy recommendation should be

considered:

a)

b

c)

Government should try to increase the number of
qualified technical manpowsr by mesns of proper
education policy, specially in the area of
telecommunication, electronics and computer

science,

Government should endeavour to increase
promotional drive and communicate with developed
as well as developing market economies about the

information on investment.

Due to small resource base and small domestic
market big multinational companies may not be
attracted. Therefore, the possibility of foreign
investment from the countries of South Asian

region should be emphasised.
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Backgroun

The wave of changes in the world
economic order has affected all national, big
and small. In the process of adjusting the
economy in line with these changes
neighboring countries have also adopted an
open and liberal policy for strengthening
their economic system. Accordingly,.it is
necessary for Nepal to introduce timely
changes and réforms in various sectors of its
economy—to introduce dymamism in the
process of econonile develooment. In this
context, it is opportune for us to make foreign
investment attractive by framing a timely,
liberal and open policy. The elected
government has expressed strong
commitment to this goal from the very
beginning. Accordingly, this policy ducument
clearly explains the objectives of foreign
investment, the forms of such investment,
their procedural aspects, the facilities and
concessions to be provided to them, the quick
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2. Objective ;

2.1 i
1 gé) build a strong and dynamic
¢ onomy by generating additional
Pportunities for income ang
employment through expandin
s r;r){o.ducnye activities. £
. p;)i :x;;:éease the participation of the
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25 Industrialization Rrocess Of
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o and‘ technical skil]s,
. 1?;; gglcégasg tge' Competitiveness of
\ € Industries in j
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3. Forms of Foreing Investment ;

3.1

3.2

3.3

3.4

3.5

4, Per

Equity investment made by foreign
investors in the form of foreign
currencies or capital assets and
reinvestment of the income
therefrom;

Loans obtained in the form of
foreign currencies or capital assets.

Use of rights, specialization,
formulae processes and patents
relating to any technology of
foreign origin.

Use of foreign-owned trade-marks,
good will.
Use of foreign technical,
consultancy, management and

marketing services. o
T

mission for Industries to _be

Established under Foreign Investment ;

4.1

4.2

Foreign investment in the
industries classified in annex 1
shall not be permitted. In case of
other industries, permission for
foreign investment should be

obtained.

Foreign investment will® be
permitted up to 100% in large and
medium scale industries.
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4.3 Permission may be granted for the
transfer of technology in cottage
and small industries. '

5. Provision for Repatriation ;

Foreign investors who have received
permission to.invest in convertible currency
can repatriate the following amounts outside
Nepal at the prevailing rate of exchange.

5.1 The amount received by sale of the

whole or any part of the equity
investment.

52 The amount received as benefits
or dividends from foreign
investment.

5.3 The amount received as payment
of principal and interest on foreign
loans.

5.4 The amount received under an

agreement for the transfer of
technology.

55 The amount received as
compensation for the acquisition of
any property.

5.6 Foreign experts, working in
Nepalese industries with prior
approval from countries where
convertible currencies are in
circulation, shall be permitted to
repatriate in convertible currency
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6.

up to 75 percent of the amount
received by them as salaries,
allowances, etc.

Facilities and Concessions ;

lowing facilities wi}l be
o éi\:ntfgcli to ingdustries establoxshed
with foreign investment. w.xt‘houi
prejudice, to avail the additiona
facilities, if any, ava.ﬂable under
the Industrial Enterprises Act.
6.1.1 Interest income on foreign }oans
' will be taxed at a rate of fifteen
ercent only. .
6.12 IIED{oyalties, tech.mcal aéin;i
management fees will be taxe
a rate of fifteen percent only.
— 613 No income tax will be levied on
’ “the ;,I’L@_rr;tgﬁémed frgm ex;_)g;_ti."i«x
6.1.4 Industries established véxtt
- foreign investment are ‘er’mtle 3
enjoy all the Eac1}1t1es an
incentives including income ta>§
facilities provided to 10(:.(:11
investment under the Industria

Enterprises Act.

8 ]

ilities ¢

7.1 Facilities on Electricity- Ind‘ustries
. will be given priority 1in t};)e
supply of electricity. No fee will be
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7.2

73

7.4

7.5

charged if an industry generates
electricity for its own use.

Relief from Double Taxation- For
the purpose of avoiding double
taxation on incomes of foreign
investors, HMG will take
necessary action to conclude
agreements for the avoidance of
double taxation with the countries
of the concerned foreign
investors. <«

Custom duty, excise duty and sales
taxes levied on raw materials and
auxiliary raw materials of export
oriented industry will be
reimbursed to the exporters on the
basis of the quantum of exports
within 60 days from the receipt of
the application for such
reimbursement.

Industries exporting 90% or more
of its total production are entitled
to enjoy the same facilities
provided to industries established
in the Export Processing Zone.
The bonded warehouse facilities
will also be continued.

In case an industry sells its
product within the country in
foreign currency, the excise duty
levied on the quantity so sold and
the custom duty, excise and sales

6
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7.6

77

78

79

taxes levied on the raw materials
used in such products shall be
reimbursed to such industry
within 60 days upon the receipt of
application of such
reimbursement. v

Custom duty, excise duty and sales
taxes levied on the production of
intermediate goods used in the
production of exportable goods
shall be reimbursed to the
exporter on the basis of the
quantity of goods exported within
60 days from the receipt of the
application = for such

- reimbursement.

Priority will be given to arrange
infrastructure facilities required
for the establishment of
industries. -

Government land and land
within the Industrial districts will
be made available to industries for
the establishment of industries on
a priority basis.

No intervention will be made in

fixing prices of the products of any

industry.

7.10 No taxes will be be levied on

machinery and equipment, raw-

7



materials and finished products of
industries established within the
Export Processing Zone.

Visa arrangements ;

8.1 A non-tourist visa will be granted
to a foreign investor or his
authorized representative as well
as their dependents to stay in Nepal
for the period during which a
foreign investor maintains his/her
investment.

182 A non-tourist visa for six months
will be granted to any foreign
investor who has come to Nepal to
undertake research and study with
the purpose of investing in Nepal.

8.3 - If. any foreign investor makes a
lump sum investment equivalent
to more than US$% 200,000 in
Convertible foreign currency, the
investor and his/her dependants
will be granted permanent resident
visa for the period he/she

maintains his/her investment in.

the industry.

Industries not to be nationalized - no
industries will be nationalized.

11.

10.1 If the foreign investor, the
concerned industry and the
Department of industry fail to
settle among themselves any

dispute concerning foreign
investment, it will be settled by
arbitration.

Arbitration will be held according
to the prevalent arbitration rules
of the United Nations
Commission for International
Trade Law (UNCITRAL).

The arbitration will be held in
Kathmandu.

Arrangements Relating to the One-

10.2

10.3

Wi w :
The following arrangements will be

made to provide services through an one-
window system to the industries operating
under foreign investment.

1111

Permission and Registration :

In odder to provide in quick and
effective way the approval, facilities
and other administrative service te
be established under foreign
investment or technology transfer
. agreements and in order to
establish effective co-ordination
among various agencies. the

9



Department of Industry will be
designated as an one window
servicing agency with the
industrial Promotion. board as a
focal point as spelt out in the
industrial Enterprises Act.

11.1.2 The following one-window com-
mittee will be formed to provide
infrastructure- facilities such as
registration, land, electricity, water -
and facilities on taxation, etc. under

- an one-window system for industries
to be established with foreign
investment.
One - Window Committee
1. Director General, Convener
Department of Industry

2. Joint Secretary, Member
Ministry of Industry

3. Joint Secretary, Member
Ministry of Finance '

4. Joint Secretary, Member
Ministry of Commerce

5. Chief Controller,

Nepal Rastra Bank

11.1.3.

Member

The Department of Industry will
inform the applicant of the decision of
the Board on a foreign investment

10
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11.14.

11.1.5.

project within 30 days from the receipt
of the application.

The facilities and concession to which
the industry is entitled to will be
specified in the letter granting
approval.

Application for the registration of an
industry should be submitted to the
Department of Industry within 35 days
from the date of receipt of approval for
foreign investment. The industry will
be registered within 21 days from the
date of receipt of the application.

11.2.1. The Department of Industry will

be reorganized and expanded
with the aim of promotion of
foreign investment, granting
approval and providing facilities
and administrative services
through the one-window system.
The Department will be upgraded
and the status of the Director
General will be made equivalent
to ‘the position of an Additional
Secretary of HMG.

11.2.2. The power and authority relatmg

to the provision of facilities and
services of the agencies such as
Ministry of Finance and its

1
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Departments, Department of
Commerce, Nepal Rastra Bank,
Department of Immigration etc,
will be delegated to the one-
window committee.

11.3. Other Arrangements ;

11.3.1. Industries established under this
policy will continue to enjoy all
time-bound facilities to which
they are entitled even in any
subsequent change is made in
this policy.

ANNEX-

| Industries prohibited for grant of
! approval under foreign investment.

) 1. Defence industries which produce items
/ | like military armaments,ammunition or
| explosive materials.

2. Cigarettes and Bide -

3. Alcohol (excluding 10036 export or
yeasted).

ﬂn—~
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INDUSTRIAL POLICY, 1992

In order to create an environment

‘necessary to enable the private 'sector to play

a principal role in the industrialization
endeavour of the country, the public sector
industries will mostly be privatized and no
private sector industries will be nationalized.
At the same time, Government will make
no interference in fixing the price of
industrial products other than creating open
and competitive atmosphere. If necessary,
during the initial period of industrialization,
Government may establish, in the form of
joint ventures either with the national or
foreign private sector of foreign
governments, some of the industries which
the private sector is reluctant to set up but
essential for the national economy as a
whole. However, the shares owned by
government and public sector corporations
of such industries will also be gradually
transferred to private sector.

A policy of determining the wages on the
basis of productivity will be adopted.
Assistance will be provided to rehabilitate
the sick industries which are found feasible
to rehabilitate but those sick industries
which cannot be rehabilitated and will only

1



be burdensome for the national economy
shall be allowed to close down after

payments of wages and facilities to the
labourers and employees.

Private sector participation will be
encouraged also in community and private
forest development, generation «and
distribution of hydro-electricity, and in
construction and management of nursin
home, hospital, power propelled railway,
roads, bridges, tunnels ropeway etc.

1.  Objective
1.1 To increase the contribution of

industrial sector to the national

economy through the enhancement
of industrial production and

productivity.
1.2 To emphasize the development of
the industries utilizing local

resources and industries which are
export oriented.

1.3 To reduce the pressure of
unemployment and under
employment in agriculture sector
through the development of labour
intensive industries.

14 To adopt appropriate policy
conducive to industrialization for

the balanced regional development
of the country.

2. DPolicy

2.1

2.2,

2.3

2.4

2.5

2.6

To develop the industries through
healthy competition in order to
utilize the comparative advantage
of the country.

To protect industries
custom duties.

To eliminate, as per time-bound
schedule, the protection accorded to
the industries.

To develop industries utilising
national labour, skill and resources

through

as well as industries having
national importance. .
To accelerate the economic

development through export of
industrial goods.

To emphasize development of
small, cottage and agro-based
industries in order to create the
employment opportunities
particularly in rural areas.

To attract the foreign investment
and to emphasize the transfer of
advance technology and efficient
management.

9
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Strategies

3.1

3.2

3.3

3.4

3.5

3.6.

To liberalise and simplify the
procedures for the establishment,
expansion and modernization of
industry.

To provide all the necessary
services to be accorded to
industries through one window
system. '

To emphasize development of
competitive import substitution
industries in the country itself in
order to reduce the pressure on
the economy resulting from
imports of daily consumer goods
and construction materials.

To make the industrial protection
system simple and transparent.

To encourage industrial
investment in underdeveloped
areas in order to achieve balanced
regional development.

To make necessary arrangements
in order to meet as much as
possible the requirement of
skilled industrial manpower
within the country and to

4

4
i
4

37

3.8

4t 3.9

conduct all the related training
and research programmes in an
integrated way.

To provide additional incentives
to the entrepreneur reinvesting
his profit to his own industry or
to other ancillary industries.

To carry out the restructuing
programme with a view to
rehabilitate the sick industry after
reviewing the conditions of such
industry.

To make the necessary
institutional arrangements for
productivitiy improvement,
through the upgradation of
technical know-how and
efficiency of the industries in
order to compete in the free and
competitive world market.

3.10 To take ahead the production and

productivity improvement

campaign.

3.11 To take measures to minimize the

adverse effect to environment
while establishing, expanding



3.12.

and modemizing the industrial
units.

To conduct skill development
programmes for the development
of skilled manpower.

3.13 To reserve the cottage and small

3.14

scale industries for Nepalese only.
However, technology transfer
will be permitted in these
industries.

To transfer the state owned
industries to private sector in a
phased manner.

3.15 To prepare and implement in a

phased manner the guidlines
relating to environment and
pollution in order to control and
mitigate the impact of industrial
pollution on environment,
residential area, national heritage
etc.

Classification and Scale of Industry

For

the purpose of industrial

administration and facilities, industries
are classified and scaled as stated below.

4.1 Classification

4.1.1

4.1.2

4.1.3

Manufacturing Industries -
Industries which produce
goods by utilising of
processing raw materials,
semi processed materials, or
by-products or waste products.

Energy Based Industry -
Industries generating energy
from water resources, wind,
solar, coal, natural oil and gas,
bio-gas or any other sources.

Agro and Forest Based
Industry - Business mainly
based on agriculture and
forest such as integrated
sericulture and  silk
production, horticulture and
fruit processing, animal
husbandry, poultry farming,
fishery, tea gardening and-
processing, coffee farming and
processing, herbiculture and
herb processing, vegetable
seed farming, floriculture,
agro-forestry, community and
private forestry etc.




414

4.1.5

4.1.6

4.1.7

Mineal Industry - Mineal
excavation, porcessing.

Tourism Industry - Tourist
lodging and motel, hotel,
resturant, resort, travel
agency, skiing, gliding, water
rafting, cable car complex,
pony-trekking, hot air
ballooning, parasailing, golf
course, polo, horse riding etc.
Service Industry- Workshops,
printing press, consultancy
services, ginning and baling
businesses, cinematography,
construction business, public
transportation, photography,
hospital and nursing home,
educational institutions,
laboratory, air service, cold
storage, etc.

Construction Industries -
Road, bridge, tunnel,
ropeway, flying bridge,
railway, trolley bus and office,
commercial and residential
complex etc.

4.2

43

4.3.1

43.2

4.3.3.

4.34.

Addition in the classification

' of Industries - Industrial

Promotion Board may add in
the classification of industries.

Division of Scale

Traditional age Ind -
The traditional industries
mobilizing specific skill of
local raw material or
resources and labour
intensive and related with
national customs, arts and
culture as mentioned in
Annex - 1.

Small Industry - Industries

other than traditional cottage
industries with a fixed capital
investment not exceeding Rs.
10 million.

Medium Industry - Industries
with fixed capital investment
of between Rs. 10 million and
Rs. 50 million.

Large Industry - Industries
with the fixed capital
investment more than Rs. 50
million.




5.

Industrial Licensing and Régistration

5.1.

5.2.

A license is not' required for
establishment, expansion and
modernization of industrial
enterprises except those related
with defence, public health and
environment as mentioned in
Annex 2. Decision to grant the
license or not will be made within
30 days upon receipt of the
application for the license. The

cottage industries should be

registered within 6 months after it
comes into operation, but for other
industries registration is
compulsory before coming into
operation. No feasibility study is
required for the industries for
registration. The applicants will be
informed about the registration
within 21 days of his application.

Permission should be taken for
foreign investment in; industries.

Facilities

6.1.

6.2

No income tax, sales tax, and
excise duty shall be imposed on
traditional cottage industries.

Income tax shall be exempted in
the. case of manufacturing
industries (other than cigarette,

10
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6.3.

6.4.

6.5.

6.6.

bidi, alcohol, vegetable ghee,:
plastics and electronic assembly
industries), energy Dbased
industries, agro and forest based
industries (other than saw mill
and catechu industries) and
mineral based industries for a
period of five years from the
date of its operation.

Income tax shall be exempted for
a period of seven years from the
date of operation in case of
industries of national priority as
listed in Annex 3.

No income tax shall be imposed
on the export-earnings.
Industries are entitled to a
reduction in tax rate on each
income tax slab by 5 percentage
points.

Industries (other than cigrarette,
bidi, and alcohol) established in
the remote, undeveloped and
underdeveloped districts listed
in Annex 5 will be granted a
rebate of 50 percent, 20 percent
and 10 percent of income tax and
25 percent, 15 percent and 10
percent of excise tax respectively.
If the classification of annexure
is changed and in consequences
of which the industry is

11



6.7.

6.9.

6.10.

deprived of granted exemption,
in such case the industry shall
still be enjoying the exemption
for a period of 5 years from the
date of commencement of its
operation.

Industries are entitled to add 33
percent to the rate of
depreciation allowed under the
income tax law.

Industries established as Public
Limited Co. with a minimum of
15 percent of shares distributed
to more than 100 persons and
listed in the stock exchange are
entitled to a 5 percent reduction
in corporate tax.

In case of industry which
diversifies itself through the
reinvestment of expandsd its
installed capacity by 25 percent
or more, or modernizes its
technology or develop the
ancillary industries, it may
deduct 40 percent of new
additional fixed assets from its
taxable income. Such remission
may be deducted in lump sum
or in installments within a
period of three years.

Permission will be granted for a
reduction up to 50 percent from

12

6.11.

6.12.

6.13.

6.14.

6.15.

the taxable income for the
investment of an industry on
equipment of process to
minimise pollution.

An exemption of the income tax
up to a period of 5 years shall be
granted to the prescribed
industries related to tourism,
services and construction as
notitied in the Gazette by HMG
on the basis of recommendation
of Industrial Promotion Board.
Pre-operation cost covering the
expenses of skill development
shall be allowed to be
capitalized.

10 percent of the gross profit is
allowed as a deduction against
net income on account of
expenses related  with
technology or product
development and efficiency-
improvement.

No income tax will be imposed
on dividends received from
investment on industries.

“While assessing the net income,

an amount of up to 5 percent of
gross income shall be allowed to
be deducted as expenses for
items as donation to school,

13,



6.16.

6.17.

6.18.

6.19.

colleges, university, religious
places and social works.

Up to 5 percent of gross income
spent for advertisement of the
products or promotion services,
for hospitality or any similar

expenses shall allowed to be.
deducted while assessmg the net

income.

Manufacturing, energy based,
agro based, forest based and
mineral based industries (other
than cigarette, bidi, alcohol, saw
mill, catechu) which utilize 90
percent or more of the locally
available raw materials for their
production and not listed in
Annex 3, shall be granted
income tax exemption of
additional 2 years.

A single industry providing one
thousand or more direct
employment shall be granted
income tax exemption of
additional two years.

In case an industry utilizes the
locally available raw materials,
chemicals and packing materials
etc. on which excise duty, or
sales tax or both are already
imposed on, the excise duty,

14
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80

sales tax or both will be refunded
to the industry.

"Infrastructural Services

7.1

7.2,

ial Facility for E

Priority will be given to the
industries in providing electricity,
water and communication
facilities.

Industries will be given priority
for Government land and in
Industrial Districts for the
establishment on industries.

riented

Industries e

8.1.

8.2.

The custom duty, excise duty
and the sale taxes imposed on
raw materials and auxiliary raw
materials of export oriented
industry shall be reimbursed to
the exporters on the basis of the
quantity of the export within 60
days upon the receipt of the
application for such
reimbursement.

The industries exporting 90
percent or more of their
products are ‘entitled to enjoy
the same facilities as has been
provided to the industries

15



9.

8.3.

8.4.

established in Export Processing
Zone. The bonded warehouse
facilities shall be continued.

In case an industry sells its
product within the country in
foreign currency, the excise duty
and sales taxes imposed on the
quantity so sold and the custom
duty, excise duty and the sale
taxes imposed on raw materials
used in such products shall be
reimbursed to such industries
within 60 days upon the receipt
of the  application for such
reimbursement.

The custom duty, excise duty
and sale taxes imposed on the
production of intermediate
goads used in the production of
exportable goods shall be
reimbursed to the exporter on
the basis of the quantity of
export within 60 days upon the
receipt of the application for
such reimibursement.

QOther Facilities

9.1

In the case of goods which may
be brought into Nepal at
artificially lowered prices,
import duties will be imposed
so as to ensure that the level of

16
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10.

9.2.

9.3.

9.4.

protection granted to local
industries is maintained.

No industry shall be
nationalized.

A rehabilitation programme for
sick industries will be launched
after conducting feasibility
studies for the rehabilitation of
such industries.

Arrangements will be made to
avail the forests on lease or
contract basis to forest products
based industries.

Availability of facilities

10.1.

The license or letter of
registration will specify the
facilities to be granted to the
industries, the responsibilities of
the industrialists and the terms
and conditions to be observed by
them. A separate committee
will be constituted with a
representative of the private
sector to resolve any problem
faced by industrialists due to
non-availability of facilities so
mentioned. If an entrepreneur
fails to comply with the
condition to be observed by
them, HMG can at any time

17
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11.

10.2

cancel the license or registration.
The concerned industrialist will
be given adequated opportunity
to present his case Dbefore
cancelling such license or
registration.

Enterprises will continue to
enjoy incentives and facilities
entitled to them by the act
legislated under this policy for
the period specified by the same
act, without let or hindrance,
not withstanding the amend-
ments in this policy regarding
classifications or facilities or
incentives.

Industrial Support Service

11.1.

11.2.

Industrial Promotion Board:- A
high level Industrial Promotion
Board as per Annex 4 shall be
constituted to accelerate the pace
of industrialization by
coordinating the policies among
the policy level institutions as
well as at the level of
implementation.

Institutional Arr

tta nd Small industrieg -
An institutional arrangement
shall be made to provide

18

11.3.

facilities for the skill
development training,
management training, technical
and consultancy services,
machines and equipments, raw
materials and marketing net-
work for the products in an
integrated way for the cottage
and smal] scale industries which
are based on local raw-materials,
labour anal the traditions.

In rial District Managemen

Company Limited- Industrial
sheds and the lands owned by
industrial estates shall be sold to
the industrialists with the
condition of using them to run
industries. The management of
the industrial estates shall be
transferred to the industrialists
within the estates. Industrial
District Management Company
Limited shall be made active in
establishing new industrial
estates with total of partial
ownership of the private sector.
HMG may provide additional
facilities to the industries
established within the industrial
estates.

19



11.4.

11.5.

11.6

Arragement for Finance for
Small and Cottage Industries- A
separate arrangement shall be
made for providing loan for
fixed and working capital for the
small and cottage industries.
Institutional Arragements for
Technol Development an
Transfer- A Technology
Development and Transfer
Agency shall be established in
order to make the process of
technology development and
transfer more effective as well as
to support the process of
industrialization through
proper import, development
and management of the
technology. It will disseminate
the information and related
statistics on technology and
technology transfer to the
industrialists free of charge.
Export Processing Zone — Export
Processing Zone shall be
established with a view to
acceleratre the pace of industrial
develpment as well as to
minimise the adverse effects on
the balance of payments. No
taxes shall be imposed on
machine equipments, raw-

2n

11.7

11.8

materials and the exportable
products of the industries
established in the Zone.

Industrial Manpower and
Productivity Council - Industrial
Manpower and Productivity
councill shall be set up with the
representation of HMG,
employees and private sector to
make the industrial sector more
efficient and productive by
counducting the productivity
enhancement and skilled and
efficient manpower supply
programme as a national
campaign. The Economic
Service Center shall be
entrusted to carry out this
productivity programme as a
separate project until the new
arrangement is made.

Special Arrangement for,
Environment and Industrial-
Pollution Control - A separatg
unit will be established in th®"
Ministry of Industry to
formulate Policies, guidelines
and standards to check and
minimise the adverse effects of
pollution due to industrial

21.
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11.9

11.10

growth. Arrangements shall be
made in the Department of
Industry, manning it with
qualified and skilled manpower,
to conduct environmental
impact assessment during the
period of licensing itself. The
Bureau of Nepal Standard and
Metrology will be strengthened
to develp standareds to assess
and monitor industrial
pollution.

Monitoring and Follow up Unit
- A Monitoring and Follow up
unit shall be set up in The
minisry of Industry with the
participation of private sector to
investigate and monitor the
implementation of industrial
policy and related aets and
regulations. This unit shall also
monitor and manage the
possible monoploy tendency
that could arise in the industrial
sector.

E lishmen f mpan

Registrar Office - A company
registrar office shall be set up for
the administration and
registration of company related
with industrial and commercial
sectors as well as for the

22

11.11

management of issues /of
shares, bonds, and debentures cf
the public limited companies.

angements ne window

Services - To provide the

facilities mentioned in the
policy without any difficulties a
high level committee
comprising the heads of related
departments shall be set up
under the industrial Promotion
Board.
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Annex -1

TRADITIONAL COTTAGE
INDUSTRIES

Handloom, Paddle Loom, Semi
Automatic Loom, Warping, Dyeing and
Printing Works, Tailoring, Knitting, Hand
Knitted Woollen Mat and Blanket (Radi
Pakhi), Hand Knitted Woollen Carpet,
Pashmina, Woolen Garments, Carpentry,
Wooden Artistic Products, Cane And
Bamboo Works, Natural Fibers Products,
Hand Made paper, Gold, Silver, Brass,
Copper Works and Ornaments, Sculptures,
Precious and Semipresious Stones, Honey,
Chyuri, Cardamon, Processing, Pottery,
Leather Cutting and Tanning, Rural Tanning
Cobblers, Jute, Sabai Grass, Choya, Cotton
Thread, Leather Goods, Artistic Products
made up of Bones and Horns, Stone
Carving, Metal Based on Precious and
Semiprecious Stones, Fine Arts, Pauw,
Boutique, Goods Based on Hand Made Paper,
Incense Stick (Dhup), Dolls and Toys, Stone
Studded Philgiree Products.

Note :-

1. Unless otherwisre specified each
individual machine of the above

mentiened industries should not.

24

employ through electric motors or
diesel or petrol of crude oil engine more
than one horse power.

License is required for establishment of

mechanised spinning and mechanised
carpet manufacturing.

25



Annex -2

DEFENCE RELATED INDUSTRIES

Industries producing traditional and modern
arms and ammunition, gunpowder and
explosives, security printing, currency and
coins.
Industires Affecting Public Health and
Environment

Ciggaratte, Bidi, Modern Leather Tanning,
Beer and Alcohol, Sugar production, Pulp
and paper, Cement, Textile Washing and
Dyeing, Bitumen, Chemicals!, Fertilizer,
Pesticides, Lubricating Oil Producing
Industries, Foam, Carpet Washing and
Dyeing, Soap, Electro-Plating, Photo
Processing, Tyre Tubes, L.P.G., Petrol and
Petroleum Products?, Mineral Based Large
Industries, Hydro Electricity Generating
Plant, Stone Crushing, Forest Based Medium
and Large Scale Industry, Paints, Brick
Making.

Industries producing chemicals as

»  sulphuric acid, nitric Acid, methyl iso
cyanate, sodium silicate, caustic soda etc
are classified as chemical industries.
Processing industries utilising Petrol Diesel,
Fuel Qil, Natural gas, Naphtha etc as raw-
materials are clasified as petroleum and
Petroleurn Product Industries.

26
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11.

12.

13.

14.

15.
16.

17.

Annex -3
INDUSTRIES COMING
UNDER
NATIONAL PRIORITY

Modern Sugar and Khandsari Mills
Modern Mills Processing Local Oilseeds
Integrated Dairy (Including Animal
Husbandry) Industry

Fruit and Vegetable Seed Production
Tea and Coffee Farming and Processing
Fruit Processing

Herbs Farming and Processing

Baby Food and Hygienic Food Industry
Leather Processing and Leather Goods’
Producing Industries

Commercial and Professional Tools and
Implements Industries

Slate, Stone and Concrete Block
Industry )

Cotton, Woollen, Silk yarn and
Industries Based on Them

Paper industries-Writing, Printing and
News print Paper

Education Materials and Stationeries
Industries

Pharmaceutical

Medical Equipments and Tools
Producing Industry

Engineering Industry (Including
Agricultural and Industrial Tools and
Equipments)
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18.
19,

20.

21.

&k

26.
27.

28.
29.
30.
31

Insecticides and Pesticides Industry
Chemical Fertilizer (Excluding Blending
and Mixing) Industry

Industry Manufacturing Energy and
Fuel Saving Devices

Industry Manufacturing Pollution
Control Devices.

Industry Based on Waste Products
Hydropower Generation and
Distribution

Hotel, Resort

Road, Bridge Tunnel, Rope Way, Flying
Bridge Railway, Trolley Bus and Office
and Rsidential Complex (Excluding
Real Estate Business)

Mineral Based Industry

Industry Utilizing Hydroel Ectricity as
Main Component as Caustic Soda,
Chlorine and Aluminium Smelter etc.
Hospital, Nursing Home.

Computer Software

Export Oriented Agro-based Industry
Precision Goods.
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COMPOSITION OF INDUSTRIAL
PROMOTION BOARD

1. Honourable Minister / :
State Minister for Industry ~ chairman
2.  Honourable Assistant "
Minister for Industry Member
Honourable Member {Industry),
National Planing Commission
Governor, Nepal Rastra Bank
Secretary, Ministry of Industry
Secretary, Ministry of Finance
Secretary, Ministry of
Commmerce
Secretary, Ministry of Tourism
Representative, Federation
of Nepal Chambers of
Commerce and Industries
10. Two Reputed Personalities
From Industry, Commerce and
Tourism Sector
11. Director-General, Member Secretary
Department of Industry
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The Board May Invite Others if it Feels
Necesary.




ANNEXURE Bol

THE FOREIGN INVESTMENT AND
TECHNOLOGY TRANSFER ACT, 1992

AN ACT MADE TQ PROVIDE FOR
MATTERS RELATING TQ
FOREIGN INVESTMENT AND TECHNOQLOGY

TRANSFER

Preamble : Whereas, in the process of industrialization of the country,
it is expedient to promote forcign investment and technology transfer for
making the economy viable, dynamic and compeutive through the
maximum mobilization of the limited capital, human and the other
natural resources, ’

Be it enacted by Parliament in the twenty {irst years of the reign of

His Majesty King Birendra Bir Bikram Shah Dev,

1.

gmmen

L ]

(1} This Act may be called "THE FOREIGN INVESTMENT -
AND TECHNOLOGY TRANSFER ACT, 1992".

(2) It shall come into force at once.
Definitions:
Unless the subject or context otherwise requires, in this Act,-

(@ "Industry" means any industry as referred to in Section 3
of the Industrial Enterprises Act, 1992,

(by "Foreign Invesiment” means the following investment
made by a foreign investor in any industry:
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Investment in share, (Equity)

Reinvestment of the eamings derived from the investment as
referred 1o in sub-section (1) above,
Investment made in the form of loan or loan facilities.

{) "Technology Transfer" means any transfer of technology
to be made under an agrecment between an industry and
a foreign investor on the following matters:

Use of any technological right, specialization, formula,
process, patent or techniical know-how of foreign origin.

Use of any trademark of foreign ownership.

Acquiring any foreign technical, consultancy, management
and markeling service.

(@ “Foreign Investor” means any foreign individual, firm,
company or corporate body involved in foreign
investment or technology transfer including foreign
govermment or intemational agency.

{© "Board” means the industrial promotion Board
Constituted under Secction 12 of the Industrial
Enterprises Act, 1992.

{ "Department” means the Department of Industries or
Department of Cottage and Small Industries of His
Majesty's Government or any other depariment, office or
agency as specified by His Majesty's Government.

(g) "Prescribed” or "As prescribed” means prescribed or as
prescribed in rules made under this Act or in an order
issued by His Majesty's Government by notfication
published in the Nepal Gazette.

3.  Permission to be obtained:

M

Permission of the Department shall be required 10 be
obtained for foreign

investment or technology transfer.

@

.

03]

3

@)

A person desiring to avail the forcign investment or
technology transfer shall be rquired to make an
application to the Department in the prescribed ‘fqrm
alongwith the prescribed particulars  for obtaiming
permission in that behalf. _

If an application is made pursuant to sub-sccuon_ (2) above,
the Department shall, in accordance with the decision of the
Board, grant permission within thirty daysAfrom the date of
application. The Depariment shall communicate the decision
so made by the Board to the applicant.

Notwithstanding anything contained in sub‘scctiqns ) gnd
(2) above, no permission shall be granted for making fom}gp
investment in industrics producing alcohol, cigareties or bidi,
other than those alcohol, cigaretics or bidi industries which
export cent percent of its products, and in indusiries
manufacturing arms and ammunitions.

Technology t& be Transferred:

oy
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Only the transfer of technology may be .allowc_d in‘thc
cottage and small industrics and_ the medium industries with a
fixed asset of up o twenty million rupees.

Before cntering into an agreement for the tzfansfcr of
technology pursuant to sub-section (1) above, it shall be
necessary to obtain the permission of the Deparument in
accordance with Section 3.

Facilities and Concessions:

M
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A Foreign Investor shall be levied tax at a rate of only.ls
percent on the income received from the interest on foreign
loan, royalty, technical and management service fccs

A Foreign Investor making investment in foreign currency
shall be entitled 10 repatriale the following amount outside
the Kingdom of Nepal:-

(a) The amount received by the sale of the share of foreign
investment as a whole or any part there of,
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(b) the armount reccived as profit or dividend in licu of the
forcign invesument,

(&) thc amount received as the payment of the principal of
. and interest on, any foreign loan.

(3) A Foreign Investor shall be intitled to repatriate outside the
Kingdom of Nepal the amount reccived under an agrecment
for the transfer of technology in such currency as set forth in
the concemed agreement,

Provisions Relating {o Visa:

(1) A forcign national visiting the Kingdom of Necpal in
connection with undertaking.any study or carrying out any
rescarch with the objective of making investment in the
Kingdom of Nepal shall be provided a non-tourist visa for up
10 six months,

(2) A Forcign lnvestor andjor his dependents or his authorized

representative shall be, for the purpose of stay in the
Kingdom of Nepal, provided a non-tourist visa:

Provided that a Foreign Investor, who at a time, makes
convertible currency investment in an amount more than one
million United Swtes dollars and his dependents, shall be
granted a residential visa unt! such investment is retained.

lemen f Di

{1) If any dispute arises between a Foreign investor, national
investor or the concerned industry, the concemned partics shall
be required to scttle the dispute by mutual consultations in
the presence of the Deparunent,

(2)  If the dispute could not be settled in the manncr as referred to
~in sub-section (1) above, it shall be settled by arbitration in
accordance with the prevailing Arbitration Rules of the
United Nations Commission on International Trade Law
(UNCITRAL).

#
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10.

(3) The Arbitration shall be held in Kathmandu. The laws of
Nepal shall be applicable in arbivation,

3 : m R '

His Majesty's Government may franic necessary rules for carrying
out the objectives of this Act.

Thi Prevail :
Notwithstanding anything contained in the existing laws, matters

- stipulated under this Acland rules made thereunder shall be dealt
accordingly.

n avi

(1) The Forcign investment and Technology Act, 1981 is hereby
repealed.
(2) Al acts performed or actions taken under the Foreign

Investment and Technology Act, 1981 shall be deemed 1o
have been performed or taken under this Acl
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ANNEXURE —

Ak’ 28 o v o

THHE INDUSTRIAL ENTERPRISES ACT, 1992

AN ACT MADE TO PROVIDE FOR THE
INDUSTRIAL
DEVELOPMENT

Preamble : Whereas, for the overall economic development of the
country, it is expedient to make arrangements for fostering industrial
enterpriscs in a competetive manner through the increment in the
productivity by making the cnvironment of industrial investment more
congenial, straightforward and encouraging,

Be it enacted by Partiament in the twenty first year of the reign of

His Majesty King Birendra Bir Bikram Shah Dev.

1.

Shot_ Titl L C . :

(1) This Act may be called "THE INDUSTRIAL
'ENTERPRISES ACT, 1992,

2) It shall come into force at once.

Definitions:

Uniless the subject or context otherwise requires, in this Act,-
(@) “Industry” means any industry as referred to in Section 3.

{v) “Coutage Industry” means any industry as referred to in
Section 4.

¢y “Small Industry” means any industry as referred to in
Section 5,

(@& “"Medium Industry” means any industry as referred to in
Section 6. :
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{¢} "Large Industry” means any industry as referred to in
Section 7.

(D "Fixed Asset” mcans movable and immovable properties of
any industry as referred to in Section 8.

() “Board” mcans the Industrial Promotion Board constituted
under Section 12.

(h)y "Commitiee” means the One-Window Committee consututed
under Section 17.

(1)  "Operation Date” means the date from which the concerned
industry either starts its commercial production or provides
1ts service.

(i) "Decpartment” mecans the Department of Industrics or the
Department of Coutage and Small Industrics or any other
department or office as His Majesty’'s Government may, by
notfication published in the Nepal Gazette, specify.

(k) "Prescribed or As prescribed” means prescribed or as
prescribed in rules made under this Act or in an order issued

by His Majesty's Government by notification published in

the Nepal Gazetie.
lassifi
For the purpose of this Act, industrics are classified as follows:-

(@ Manufacuring Industries : Industires which produce goods by
utilising or processing raw maienals, semi-processed
materials, by-products or wasie products or any other goods.

(b) Energy-Based Industries : Industries generating cnergy from

walter resources, wind, solar, coal, natural oil, gas, bio-gas or

any other sources.
{©) Agro and Forest-Based Indysinics © Business mainly based on

agriculture or forest products such as integrated seniculture and
silk production, horticulture and fruit processing, animal
husbandary, dairy industry, poultry farming, fishery, tea
gardening and processing, coffee farming and processing,

2)

herbiculire and herb processing, vcgcmb}c sced fming, bee-
keeping, honey production, rubber farming, foriculture and
production, and forestry related businesses such as lease-hold
forests, agro-forestry ¢tc. ‘ '

@ Mincral lgragmsmgs: Mineral excavation or processing thereof.

(¢ Tourism Industrics : Tourist lodging, motel, hotel,

restaurant, resort, ravel agency, skiing, gliding water rafting,,
cable car complex, pony-trekking., trekking, hot air
ballooning, parasailing, golf-course, polo, horse riding eic.

(h  Service Indusirics : Workshop, priming press, consultancy
service, ginning and bailing business, cm.cmalogr_aphy,
construction business, public transporialion vbusmess.
photography, hospital, nursing homc, educational and
training institution, laboratory, air services, cold storage eic.

() Construction Indystries : Road, bridge, ropeway, railway,

trolley bus, tunncl, flying bridge and indusm’a}. commercial
and redidential complex construction and operation.

Cottape Industries:
The traditional industries utilizing specific skill or local raw

materials and resources, and labour im‘ensiv; and related \;{1&
national tradition, art and culture as mentioned in Annex I sha

named as cottage industrics.
Small Industries:

Industries with a fixed asset of up to an amount of ten million
rupees shall be named as small indusines.

Medium Industries :

Industries with a fixed asset between 1en and fifty million rupees
shall be named as medium industrics.
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Large Industries:

Industries with a fixed assct of mo ) .
nam . re than fift 1t
be ed as large industrics, y million rupees shall

Fixed Assets of Industries:

(1) The fixed asset of an industry shall consist of the following

@

movable and immovable asscls:-

(@ Land and land im
. provement (works such
levelling, filling-and fencing), uch as land

(0] Ir;iggical infrastructures (such as sewerage, internal

©) Officc.'faqtorg building, godown, clectric-distribution,
water distribution system and residential buildings,

) Machincry, equipment and tools, *

{&) Means of uansportation,
(D Electirical equipment and office equipment,

)] Fur‘m;urc, fixture communication system and
cquipment,

In add;uon_ to the assets referred o in sub-section (1) above
expenses incurred or o be incurred in connection witk;
technical consultancy and supervision prior (o the making of
investment in any industry or during dilferent stages of
construction, and which is to be capitalized, pre-investment
zmd' pre-operation costs as well as the amount of interest
during the construction period, which is to be capitalized
shall be considered as the fixed assets of any industry. o

Lermission :

¢y

lpdugries other than thosc as sct forth in Annex 2 which may
significantly cause adverse effect on the security, public

4
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health and the environment, shatl not be required to obtain
permission for their establishment, cxiension and

diversification.

Whoever desires Lo cstablish an industry for which a license
is required 10 be obained by virtuc of sub-section (1) shall,
for obtaining permission, be required 10 make an application
to the Department in the prescribed form alongwith the
prescribed parucutars.

If an application is made pursuant 10 sub-section (2) above,
the Department shall, as per the decision of the Board, grant
permission in the prescribed format within thirty days from
the date of application. 1f the Board decides not 1o grant
permission for the cstablishment of the industry, the
Department shall inform the applicant of such decision.

Regpi

In establishing any industry whether or not pcrmission L0
that effect is required pursuant 10 this Act, registration in the
Department as prescribed shall be required to be made.

Notwithstanding anything contained in sub-section (1) above,
a Cottage Industry shall be required to get registered within 6
months from the datc of operation,

The Department shall, within twenty onc days from the date
of application for registration pursuant to sub-sections (1) and
(2) above, register such industry and issuc an indusiry
registration certificate to the applicant as prescribed.

The registration of a Cottage and small Industry shall be
made in the Department of Cottage and Small Industries or
any district-level office under the Department or any office
designated by the Department on its behalf and the
registration of a Medium and Large Industry shall be made in
the Department of Industries or at such office as may be
designated by the Depantment.
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Matters to be Contained in a License or Registration

Certificate :

A License or Registration Certificate shall clearly contain matters
relating to the facilitics and concessions to be cnjoyed by the
industry and the prescribed terms and conditions to be observed by
the industry.

Constitution of Industrial Promotion Board :

(1) His Mz;jcsw's Government shall constitute an Industrial
Promotion Board consisting of the following members:-

@ The Minister or
State Minister for Industries - Chairman

(b) The Assistant Minister for

Industries - Member
(¢) Member, (looking after industries)

National Planging Commission - Member
(@ The Govemor,

Nepal Rastra Bank ) - Member
(©) The Sccretary, Ministry of Industry - Member
() The Secretary,

Ministry of Commerce - Member
(&) The Secretary, Ministry of Finanee -~ Member
(h) The Secrewry, Ministry of Tourism - Member
()  The Director General, Department of

Couage and Small Industries - Member
() Representative, Federation of Nepal

Chambers of Commerce and

Industries - Member

(k) Two persons nominated by His
Majesty's Government, either from
among the Industry, Commerce and

(©),

13.

lourism scctor organizations or from
among the persons of high
distinction in the same ficld - Member

(D The Director-General,
Department of Industnes Secretary ~ Member-

(2) His Majesty’s Government may, by notification publishcd in
the Nepal Gazette, make necessary alteration or change in the
membership of the Board.

(3) The Board may, if 1t decems necessary, invite any nauonal or
foreign expert or consultant at any meeting of the Board to
participate therein as an observer.

(4) The procedures relating to the meetings of the Board shall be
as determined by the Board.

Functions. Duti | Powers of the Doard

The Functions, dutics and powers of the Board shall be as
follows:-

(@ To render neccessary cooperation in formu{aging and
implementing policies, laws and regulations pertaining Lo the
industrialization of the country.

() To give guidclines in attaining the objectives of liberal, open
and competitive economic policics pursued by the country so
as to make the industrial sector competitive.

(¢} To maintain coordination between the pp}icy level and the
implementation level of the industrial policy.

@ To cause to follow the ways and means for the prcvemjpn of
the environmental pollution by putting more emphasis on
the avoidance of effects on the environment and the public

health.
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15.

(©) To make recommendation to His Majesty's Government for
the inclusion of any indusiry in the classification of
industries.

)] To make recommendation o His Majesty's Government to
maro_duce changes in the Arcas mentioned in Anncx 3 by
making evaluation thereof from time o ume.

® To g.ivc directives to the concerned body after making
enquiries into the application submitted by any industry
complaining that the industry has not reccived the facilitics
and concessions to be made available by the Committee.

(h) Other functions, dutics and powers of the Board shall be as
prescribed.

His Majesty's Government may, on the recomniendation of the
Board and by notification published in the Nepal Gazeue, include
any industry in the classification of industrics or make timely
changes in the Arcas mentioned in Annex 3.

Industries :

Notwithstanding anything contained in the laws rclating to income
ta:;, ;ales tax, excise duty and customs duties and in any other
existing laws, an indusury shail be entitled to receive the following
facilities and concessions:-

(@ Nocorage industry shali be levied sales tax, excise duty and
income (ax.

(b) Manufacturing industries (except cigareties, bidi, alcohol,
beer, vegetable ghee, plastic and electronic assembly),
energy-based, agro and forest-based (except sawmill and
catechu) and mining industries shall be entitied 1o an income
tax exemption for a period of five years from the date of
commercial production by the industry. )

(&)

©

@

®

Q)

The industrics classificd under national priority as mentioned
in Annex 4 shall be entitled to an income tax exemption for
an additional period of two ycars:

Provided that the agro and forest-based industrics as

mientioned in Annex 4 shall be entitled 10 a five-ycar income
tax exemplion.
Manufacturing, cnergy-bascd, agro and forest-based
industries,other than cigarctic, bidi, alcohol, saw-mill and
catechu, utilizing 90 percent or more of the local raw
materials for their production and which are not listed in
Annex 4 shall be, upon the expiration of the five-ycar
income tax excmption period to be made available pursuant
to clause (b) above, shall be entitled to an income tax
excmption for an additional period of two years.

Industrics shall be cntitled 1o a reduction in 1ax rate on each
income tax slab or corporate tax by S points.

Example : If the rate of the income tax in the existing laws
is 10, 15 and 20 percent, industrics shall be laxed at the rate
of §, 10 and 15 respectively, and if the rate of the corporatc
tax is 40 percent, industrics shall be tax at the rate of 35
percent.

Industries, other than cigarcue, bidi, alcohol and beer,
established in the Remote, Undeveloped, Underdeveloped and
relatively Developed Areas as mentioned in Annex 3 will be
granted a rebate of 60, 50, 20 and 10 percent of the income
tax, and 35, 25, 15 and 10 percent of excise dutly
respectively. If the annex of the classification of Areas is
changed and as a conscquence of which the industry 1s
deprived of granted exemption, the industry shall be entied to
such exemption up to a period of five years from the date of
such change.

Fruit-based fruit processing and cider and wine industries
with a fixed asset of up to two million five hundred thousand
rupees established in Mugu, Humla, Jumla, Dolpa, Kalikot,
Bajura, Darchula, Bajhang, Achham, Mustang, Manang,
Solukhumbu, Sankhuwasabha and Teplejung Districts shall
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bc enutled to an excise duty and sales tax exemption for a
period of ten years, and fruit-based alcohol industries shall be
intitled o excise duty and sales wx exemption for a period of
five yecars. On complction of such exemption period, His
Majesty's Government may grant excise duty and sales tax
exemption to the fruit-based alcohol industries for up to an
addiional period of three years.

While calculating depreciation on the fixed assets, industrics
shall be cntitled to add one-third to the rate of depreciation
allowed under the existing income tax faws,

Industries established as a Public Limited Company with a
minimum of 15 percent of shares distributed to more than
100 persons and listed in the stock cxchange shall be enutied
to a reduction of additional 5 points at the rate of the
corporate t2x to be levied under clause {¢).

If an industry diversifics itsclf through reinvestment in the
same or any other industry, or expands its instatled capacity
by 25 percent or more, modernizes its technology or
devclops ancillary industries, it shall be intitled to a
deduction of 40 percent of new additional fixed assets from
its taxable come. Such remission may be deducted on a
lump sum or on an instalment basis within a period of three
years.

Permission shall be granted for a reduction of up to 50
percent from the taxable income for the investment of an
industry on process or cquipment, which has the objective of
controliing pollution or which may have a minimum effect
on the environment. Such remission may be deducted on a
lump sum or on an instalment basis within a period of three
years.

Pre-operation costs incurred by any industry in connection
with skill development training shall be allowed to be
capitalized.

His Majesty's Government may, on the recommendation of
the Board and by notification published in the Nepal Gazette,
grant to the prescribed tourism, service and construciion
industries income tax exemption up to a period of five years.

(10)
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After an industry comes into operation, 10 percent of the
gross profit shall be allowed as a deduction against taxable
income on account of expenses related with technology,
product development and efficiency improvement.

No income tax shall be imposed on dividends eamed out of
the investment made in any industry.

An indusiry donating an amount of up to 5 percent of its
gross income to any school, college, university, hospital,
religious place and in social activides shall be entitled w0 a
deduction of such donatcd amount in course of assessing the
taxable income.

Up 1o 5 percent of gross income spent for the advertisement
of the products or promotion services, hospitality and any
other similar expenses shatl be allowed 1o be deducied while
assessing the laxable income,

If a single industry provides direct employment (o six
hundred or more people, it shall be, in addition to the income
tax excmption under clauses {b) and(c), granted income tax
exemption {or an additonal period of two years.

If any other industry utilizes locally available raw metenials,
chemicals and packing materials ctc. on which excise duty or
sales tax or both are alrcady imposcd, the excise duty, sales
1ax or both shal! be reimbursed to the industry utilizing such
raw materials, chemicals and packing materials. The amount
to be so reimbursed shall be refunded within sixty days after
an application to that effect has been duly submitted.

No income tax shall be levicd on the profits earned through
export,

The customs duty, sales tax, excise duty and premium levied
on raw materials and auxiliary raw materials etc. utilized by
any industry in connection with its product during its
production shall be reimbursed on the basis of the quantty of
the export. Such reimbursement shall be made to the

(1
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exporter within sixty days after an applicati i
. Sixty days 4 H plication o that effect
has been duly submitted:

_ Providcd that no reimbursement will be made if an
application to that effcet is not submitted within one year
form the date of export.

An mdusu.y exporting 90 percent or more of its products
shal.l be engdcd to enjoy the same facilities as are accorded to
the industrics established in the Export Processing Zone.

1 an industry sells its product within the Kingdom in any
forgrgn currency, the excise duty, sales tax and premium
levied on su;:h product-and customs duty, excisc duty and
sules ux Ievied on the raw materials, auxiliary raw materiais
eic. utilized in such product shall be reimbursed. The revenue
to be so reimbursed shall be refunded 1o such industry within

sixly days after an application to the cffect has been duly
submitted:

Provided that no reimbursement will be made if an

application to that cffect is not submitied withi
n one year
form the dat of sale. )

The customs duty, sales tax, excise duty and premium levied
on 'lhc production materials of intermediate goods 1o be
utilized for }hc production of exportable goods, and the sales
tax and excise duty levied on the production of the industry
manufat;turing the intermediate goods shall be reimbursed on
the basis of the quantity of cxport. The revenue to be so
reimbursed shall be reimbursed to the exporter within sixty
days from the date of export:

‘ Pfovigcd that no such rcimbursement shall be made
if an application to that effect is not submiued within one
year from the date of export.

No tax, duty or fce shall be levied on the machinery, tools
and raw materxgls. utilized by uny industry estalbished in the
Export Processing Zone and on the exportable products.

(12)
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17.

Other Facilities and (oncessions :

The following industries, in addition 1o the facilities and
concessions as sct forth in Section 15, may be granted further
facilitics and concessions as below:

@

®)

©
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Forest-based industry may be made available any forest on a
leaschold basis.

No royalty shall be imposcd if any industry gencrates
clectricity for s usc.

His Majesty’s Government may, by notification published in
the Nepal Gazette, grant additional facilitics to the prescribed
industries established in the Export Processing Zone and n
the government or non-govemment industrial estate.

On the recommendation of and with the decision of the
council of Ministers, and by notification published in the
Nepal Gazette, additional facilitics may be grantcd to any

. National Priority Industry or any industry established 1n

Nepal by way of invention therein.

An income tax exemption for an additional period of two
years shall be granted to any industry established with a fixed
capital investment of more than scven hundred and fifty

million rupees.

Double sales tax shall not be levied on the raw materials and
products of any industry.

Constitutionof the Qune-Window Commiftee :

(13 His Majesty's Government shall, for the purpose of making

available the facilities and concessions to be enjoycd by any
industry under this Act in time from a single place,
constitute a One-Window Commitice consisting of the
following:

(@ The Director-Genreal,

Department of Industrics - Coordinator

(13)
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(&) The Dircctor-General, ~ Member
Depariment of Customs '

) The Director-Generl,

Depariment of Excise Duty - Member
@ The Dircctor-General,

Tax Department - Member
) The Dirccmr-Gcncml,

Sales Tax Department -
{6  The Director-General, Hember

Department

of Commerce - Meraber

(8 The Chicf Controller,
Nepal Rastra Bank - Member

(h)  Representative,
Federation of Nepal
Chambers of
Commerce and Industrics - Member

() Oncexpert in the ficld
of industry and
commerce as designated
by His Mujesty's
Government or one
representative from
the Federation - Member

thlS I}tj{zue‘sly's Government may, by notification published in
¢ Nepal Guzetee, make alterations or changes in the
members of the commiuee,

th (?(l)mmmefz may if it deems necessary, invite any
auonal or foreign Cxpert or consultant to participate in the
meetings of the Committee as an observer.

The procedures realatin .
g to the meeting of th i
shall be as determined by the Commiucc_g e Commitice

(14)
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19.

20,

. * ~ «

(1) The functions, duties and powers of the Commitice shall be
as follows:-

(@) To make necessary decisions for making available the
faciliies and concessions to be enjoyed by any industry
under this Act,

{(b) To perform such functions as may be delegated by the
Board under its functions, dutics and powers,

(¢c)  Other functions, duties and powers of the Committee
shall be as prescribed.

(2) Any decision made by the Commitlce in pursuance with
clause (a) of sub-scction (1) above, shall be required to be
implemenied by the concemed body.

Prohibiti I Mi [ Faciliti and
C ; i

No misuse of the facilitics and concessions to be cnjoyed by any
industry under this Act shall be allowed.

G f Facilitics

(1)  An industry which is operated by obtaining permission or by
getling registered under the Industrial Enterprises Act, 1981
shall continue to enjoy the timcbound facilities and
concessions under the Act and with regard to the facilities and
concessions for which no time has been fixed,it shall enjoy
the facilities and concessions under this Act.

(2) An industry which has becn registcred or has obtained
permission before the commencement of this Act but which
has started its commercial production only after the
commencement of this Act shall enjoy the facilities under

this Act.

Provided that if the timebound facilities and
concessions 1o be enjoyed under the Industrnial Enterprises
Act prevailing at the time of registration or obtaining
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permission by such indusiry are for mare than the period a
eranted by this Actor if the facilitics and CONCESSIMS arc n().(l;
10 be maﬂdc available under this Ac, nothing s.halfprcvcm
from enjoying the facilitics and concessions undcr' th
prevailing Industrials Enterprises Act. )

h .
21, Industries pot 10 _be Natiopajised

No industry shall be nationalised,

Industrigh Manpower :

(1) The manpower requi i
} quired for any indusiry shall hav
recruited from among Nepali citizens, Y e o be

@ Notw;{hswnd}ng anything conwined in sub-scetion (1)
?§ch,1f ar}‘y m‘dusery can not be operated without person
wing outside his own counlry expatriate manpower, {oreign
nationals may be appointed in such industry with t}xc r:%r
approval of the -Departnent of Labour for a maximum pfriod
oﬂf‘r{i\fc.ycars. If a person so appointed happens to be a
P*:Z fw;c;an of a special category but not available within
bc;"frt'mz:\j(chf ;icgmn may, with the approval of the
pcri(;d n ﬁvcoycazrxs.our, be appointed for up to an additional

3 A foreign Qationa! who is working in any industry pursuant
10 sub-s_ccuon (2) above and who is from a country wherein
cgnvcrub}c forcign currency is in circulation, may repatriate
his ;a!ar:es, allowances, emoluments cic ‘in convertible
foreign currency in an amount not exceeding seventy five
percent of such salaries, allowances and emoluments ’

Duty_to furnish Particulars :

It shall be the duty of the concerned industry to furnish the

indusury related particular i
5 as prescribed to the
department on a regular basis, soncemed

(16)

24.

25.

26.

Duty to inform in case of Closing Down of Industry:

If an industry is closed down after fulfilling the formalities as
envisaged in the existing laws, information thereof shall have to
be provided to the concerned department within seven days from
the date of closing down.

(1) His Majesty's Government shall take any of the following
aclions against any person for cstablishing any industry
without obtaining permission required (o be oblained under
this Act or for non-compliance with the terms and conditions
set forth in the license or certificate of registration or for
violating any other provision of this Act:

(8 To imposc a fine in an amount not excecding one
hundred thousand rupecs,

{b) To canccl the registration or permission of the industry,
{c} To cause to close down the industry.

(2) Bcfore taking any action under sub-section (1), the concern
industry shall be given a reasonable time either to submit the
explanation or 1o correct the mistake,

(3) If any industry is not satisficd with the decision made by His
Majesty's Government under sub-scction (1) above, it may
file an appeal to an Appellae Court within thinty five days
of the notification thereof.

D!:lgealinn of Power:

(1) The Board may delegate any or all of its powers conferred
upon it by this Act or rules made thercunder to the concerned
department, office, official, committee, any member of the
Board or any other comimittees or sub-committees constitnted

by the Board as necessary.

a7




27.

28.

29,

3o.

(2) The Department may delegate
conferred upon it by this Act or ru
other deparument, office or official

Enxxz_thlanuajiukﬁ:

His ngcs_{y‘s Government ma
the objectives of this Act.

any or all of its powers
les made thercunder 10 any
as necessary.

y frame necessary rules to carry out

Power to remove Difficulties -

If'any diffi;ulty grises in connection with the implementation of
this Act, His Majesl)_"s Government may issuc orders to remove
such difficulty by notification published in the Nepal Gazete.

: il : Notwithstanding anything contained in
the existing laws, the matters stipulated in this Act and rules made
thereunder shall be dealt with accordingly.

Repeal and Savipgs : (1) The Industrial En

J terprises Act,
is hereby repealed. P o 1

(2)  All acts performed or actions taken under the Industrial

Enterprises Act, 1981 Shall be deemed to have been
performed or 1aken under this Act,

(18)

Annex - 1

(Relating to Section 4)

Cottage Industries

Handloom, pedalioom, semi-automatic loom, Warping, Dycing
and Printing, Tailoning (other than readymade Garments), Knitting, Hand-
Knitted Woollen Mat and Blanket {(Radi, Pakhi), Woollen Carpet,
Pashmina, Woollen Garments, Camentry, Wooden Artistic Product, Cane
and Bamboo Works, Natural Fiber Products, Hand Made paper and Goods
made up thereof, Gold, Philgirce Products including Siiver, Brass,
Copper, Precions and semi-precious Stones, Ornaments, Sculputers and
Pottery, Honey, Chyuri, Cardamom Processing, Clay or Ceramic
Poticry, Leather Cutting and Tanning, Rural Tanning and Leather Goods
Producing works, Jule, Sabai Grass, Babio, Choya, Cotton Thread
Products, Artistic Products made up of Bones and Homs, Stone Carving,

Ceramic Fine Arts, Pauwa, Boutique, Incense Stick (Dhup), Dolls and
Toys Industries.

Note:-

1. Unless otherwisc mentioned specifically, machines of the
above mentioned industrics should not employ through
electric motors or dicsel or pewrol or crude oil engine more
than a total of five Kilowatl. Power looms shall not be
included under Cottage Industrics.

2. Permission shall be required for the establishment of
mechanised woollen spinning and mechanised woollen carpet
manufacturing,

19)




Annex -2

(Relating to Rule 9)

Industries Requiring Permission

Defence Related Industries :

Industries producing Conventional and Modern Arms and Ammunitions,
Gunpowder and Explosives, Security Printing, Bank notes and Coins.

fecti lic H h_and th

Cigarette, Bidi, Modern Lecather Tanning, Beer and Alcohol Industries;
Sugar Production, Pulp and Paper, Cement, Textile Washing and Dyeing,
Bitumen, Chemicals 1, Fertilizer, Pesticides, Lubricating Oil Producing
Industries, Foam, Carpet Washing, Soap, Elecctro-plating, Photo
Processing, Tyre, Tubes, L.P. Gas, Petroleum Products Related
IndusrtyZ, Mineral-based Large Industries, Stone Crushing, Forest-based
Medium and Large Industries, Paints and Brick Industries.

Note:-

1. Chemical Industry means any indusuy producing chemicals
such as sulphuric acid, nitric acid, methy iso cynate, sodium
silicate, caustic soda cic.

2. Petroleum Products Related Industry means any industry
producing goods by processing and utilizing raw materials
such as petrol, diesel, {uel oil, natural gas, naptha, plastic
granual.

20)
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13.
15.
17.
19.
21.
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Annex -3

(Relating to Clause (I) of Section 13)

lassification of Areas
Remote Areas

Darchuta
Bajura

Jumla
Kalikot
Mustang
Solukhumbu
Khotang
Achham
:Iajarkol
Okhaldhunga

Tehrathum

Taplejung
Baitadi
Gulmi
Dadeldhura

Doti

(21

10.

Bajhang

Humla

Mugu

Dolpa

Manang
Sankhuwasabha
Bhojpur
Dailekh

Rukum

Myagdi

Ramechhap

Rolpa
Rasuwa
Parbat
Pyuthan
Salyan




11.
13

o~ W e

13.
15.
17.
19.

}O\IU'IUJ

Panchthar
Sindupalchowk

Underdeveloped Areas

Kailali
Arghakhachi
Syangja
Lamjung
Gorkha
Udayapur
flam

Bardia
Nuwakot
Dolakha

Relatively Developed Areas

Jhapa
Sarlahi
Rautahat
Nawalparasi
Kaski

22)

12. Bagluﬁg
2. Surkhet
4.  Palpa
6.  Dhading
8.  Tanahu
10.  Sindhuli
12, Dhankuta
14, Kanchanpur
16. Dang
18. Kavrepalanchowk
2, Siraha
4. Mahouan
6.  Saptari
8.  Kapilbasw

ot
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11.
12.
13.
14,
15.

16.
17.

18.

Annex -4

(Relating to Clauses (b) and (c} of Section 185)
National Priority Industries

Modem Sugar and Khandsari Mills.

Modern Oil mills Processing Local Oilsecds.

Integrated Dairy (Including Animal Hushandry) Industry.
Fruit and Vegetable Seed Production Industry.

Tea and Coffee Farming and Processing Industry.

Fruit Processing Industry.

Herbs farming and Processing Industry.

Baby Food and Hygienic Food Producing Industry.

Cotton, Woollen and Silk Yarn Industry and Texule Industry based
thereon.

Leather Processing and Leather Goeds Producing Industry.
Commercial and Professional Tools and equipment Industry.
Slate Stone and Concrete Blocks Producing Industry,

Paper Industry (Writing, printing and News print).
Education Materials and Stationerics Industry,
Pharmaceutical Industry.

Medical Equipment and Tools Industry.

Engineering Industry (Including Agricultural and Industrial Tools
and Equipment Producing).

Pesticides Industry.

(23)




19,

20.
21.
22,
23.
24.
25.

26.
27.

28.
29.
30.
3L

Chemical Ferulizer (Exciuding Bicnding and Mixing) Producing
Industry.

Industry Mgmufacturing Fucl Saving Devicces.
Industry M‘anufacturing Poliution Control Devices.
Solid Waste or Waste Product Processing Industry.
Hydropower Gencration and Distribution.

Hotel, Resort.

Road, Bridge, Tunnel, Ropeway, Flying Bridge, Railway, Trolley
Bus, and Office and Residential Complex ete.

Mineral-Based Industry.

Caustic Soda, Chlorin, Aluminium Smclter cte. Industry which
utilizes electricity as its main Component.

Hospital, Nursing Home.

Computer Software Indusiry.
Export-Oriented Agro-Based Industry
Precision Goods,

(24)
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ARNNEXURE — VAR
AN —

LIST OF INDUSTRIES REQUIRING PERMISSION
(Annex - 2 of Industrial Enterprises Act)

Yefence Rel ndustrie:

Industries producing Conventional and Modern Arms and Ammunition, Gunpowder and
Explosives. Security Printing, Bank Notes and Coins.

Industries Affeciing Public Health gynd Environment

Cigarette, Bidi, Modern Leather Tanning. Beer and  Alcohol Industries, Sugar
production. Pulp and Paper, Cement, Texule Washing and  Dyeing. Bitumen,
Chemicals!, Fertilizer, Pesticides. Lubricating Oil Producing Industries, Foam. Carpel
Washing, Soup, Electroplating, Photo processing. Tyre Tubes, L.P.Gas, Petroleam
Products related IHdUSU’y?‘. Mineral Based Large Industries, Stone Crushing, TForest
Based Medium and Large Industries, Paints, and Brick Industries.

I' Chemical Industry means any industry producing chemicals such as sulphuric acid.
nitric acid, methyl 1so cynate, sodium silicate, caustic soda etc.

& Pelroleum products related industry means any industry producing goods by
processing and utilizing raw materials such as petrol, diesel, fuel oil, nalural gas.
naphtha, plastie granuals.



2X. Hospital, Nursing Howme.

29, Computer Software Industry.

30. Export Oriented Agro-based Industry.
31. Precision Goods.
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ANMNEXURE ~ YT

LIST OF NATIONAL PRIORITY INDUSTRIES
(Annex - 4 ol Industrial Enteiprises Act)

Modern Sugar and Khandsari Mills.

Modermn O1l Mills Processing Local Oil-seeds.

Integrated Dairy (Jncluding Animal Husbandry) Indusiry.

Fruit and Vegetable Seed Production Industry.

Tea and Coftee Farming and Processing Industry.

Fruit Processing Industry.

Herbs Farming and Processing Industry.

Baby Food and Hygienic Food Producing Industry.

Cotton, Woollen and Silk Yarn Industry and Textle Industry based
thercon.

Leather processing and Leather Goods Producing Industry.

Commercial and professional Tools and Equipment Industry.

Slate.Stone and Concrete Blocks Industry.

Paper Industries (Writing, Printing and News Print).

Education Materials and Stationeries Industry.

Pharmaceutical Industry.

Medical Equipment and Tools Industry.

Engineering Industry (Including Agriculural and Industrial Tools and
Equipment Producing).

Pesticides Industry.

Chemical Fertilizer (Excluding Blending and Mixing) Producing
Industry.

Industry Manufacturing Fuel Saving Devices.

Industry Manufacturing Pollution Control Devices.

Solid Waste or Waste Product Processing Industry.

Hydropower Generation and Distribution.

Hotels, Resort.

Road, Bridge, Tunnel, Ropeway. Flying Bridge, Railway, Trolley Bus and
Office and Residential Complex etc.

Mineral Based Industry.

Caustic Soda, Chlorine, Aluminum Smelter ete. Industry which Utlizes
Electricity as its main component.
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ANNERURE —"YTIT

LIST OF INDUSTRIES REQUIRING IEE

I All industries requiring license other than those listed in Appendix - 2.
2. All industries to be located m or near uny of the following

environmentally sensitive areas:

. Areas of umque historic, cultural, wrchacological, scientific, and
geological interest.

h. Ecologically fragile areas.

c. National Parks, wildlife sancaaries and protected areas.

d. Wilderness areas containing rare or endangered species of animals

or plants and their habitat,

e. Semi-arid, alpine or tundra areas.

f. Flood or other hazard zones.

£ Restdential, school and hospital areas.
h. Major sources of public water supply.
I Wet lands.

J- Water bodies (stauc or flowing).

v ot



17.

18.

19.

20.
21.

Establishment of industrial estates for medium and large scale industries covering
an arcea of 50 ha o more.
Leather and Textile

a. Leather tanning with a capacity of over 100 picces/day

b Textile industries with dyeing facilities having a capacity of more than 10
million meter/year.

C. Carpet manufacturing with capacity of over 500 sq.m./day.

Food Industry

a. Abattoirs including knackeries with capacity of 100 heads of animal/day.

b. Canning and bottling works having work space of 200 sg.m.

o Brewery and distillery works which include boiling and fermentation with

production capacity of over 25(XK) liters/day.
Coal Industry works of all sizes.
Hazardous waste industry of all sizes or any capacity of the following natures:
a. Construction of incineration plant,
Construction of recovery plant (off site).
Construction of secure land fill facility,
Construction of storage facility (off site), and
Construction of treatment facilities.

cco o
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ANNEXURE — X

LIST OF INDUSTRIES REQUIRING EIA REPORT

Use of fertilizers, more than 100 tonnes.

Use of pesticides, more than 10) tonnes,

Construction of highways and feeder roads.

Multi-purpose Reservoir Development.

Etectricity Generating Schemes of greater than § MW cupacity.

Medium and Large Scale Irrigation Schemes.

Airport Construction.

Waste Management, Drainage and Disposal Systems serving more than 10,000
people.

Resettlement Programmes.

Water Supply Schemes serving more than 10.0(X) people.

Chemical Industries where production capacity of each product or combined
product is greater than 100 t/day.

Petrochemical works including storage and processing works of alt sizes.
Non-ferrous metal industries (primary smelting)

Aluminum -- all Sizes

Coppers -- all Sizes

Others -- producing 50 t/day or above.

Non-metallic industries

a. Cement - with production over 40 t/hour

b. Lime - with production over 1) t/day (Rotary Kiln) or
50 tday and above (Vertical Kilm)

C. Brick and Tile Manufacture with production over 10 million/year.

d. Extraction of minerals and mining covering an area  over 5 ha.

€. Extraction of aggregates or marbles or boulders with a capacity of over
100 cu.m/day.

f. Asbestos industries of all sizes.

£. Radio active relative industries of all sizes.

Iron and Steel

a. Iron ore as raw materials - having a production more than 100 Vday.

b. Scrap iron as raw materials - having a production more than 200 v/day.

Pulp and Paper

a. Wood based raw materials - having a production greater than 50 Yday.

b. Raw materials other than wood - having a production greater than 100
t/day.

<.
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TOTAL NUMBER OF APPROVED PROJECTS FOR FOREIGN INVESTHENTfAND TECHNOLOGY TRANSFER
{SINCF BEGINNING UP TO B.S. 2050,CHAITRA) -

thdd drrch .
S.N Class of industries | KDR | COR | WDR | MWDR | FWDR Total._thalﬁ: Pro jected
~ ** - | Authorized Fixed
Capital Capital
Investment Investment
‘{Rs in Mln) | {(Rs.in Mln)
4 )
1. Manufacluring 10120 13| ¢4 1 | daso 12030 10053
2. Energy Based 1 7 3 - - ] Gv 6478 6045
Y
3. Agro Based - 2 - - - <é/ 13 10
4. Mineral Based - |2 | - - - | (2 1150 1065
5. Tourism 2 35 | 6 1 - (44). 5009 5027
6. Service 1 31| 1 - - (33) 5019 3636
Total 14 | 197 23 5 1 240 29699 25836
NOTE : OPERATING - 129 UNDER CONSTRUCTION - 28 CLOSED - - 2 LICENSED ONLY - 80

APPROVED ONLY - 1

T — Ad0XINTNY




REGISTRATION OF TRADEMARK, PATENT & DESIGN

' Fiscal Year Trademark Patent Design
National | Foreign Total National | Foreign | Total National | Foreign | Total
2046/047 345 137 482 - 4 4 - - —-—
2047/048 407 174 581 - 1 1 - — T
2048/049 373 112 485 2 1 3 - - . 5
2049/050 512 170 682 -- A 1 - - —
TOTAL 885 282 1167 2 10 12 -— - --
2049/050 FNM 378 121 499 -~ 3 3 - - ~-=
2050/051 FNM 313 132 459 - - - - 1 1
Total Since
B.S. 1994 to 6633 3160 9793 15 20 35 3 16 19
20507051
FNM (1943 -44]
number of valid national Trademarks are 3736

- Out of total 9793 Trademarks registered,

Note:
Nos. and number of valid foreign Trademarks are 2215 Nos. as of B.S.2050 Chaitra.

- Total number of valid Patent and Designs are 31 and 5 respectively.
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ANNEXURE — XL

FOREIGN TRADE

Ra. In Million

40000
35000 - M £xpoRT
30000 - IMPORT
25000 | — TRADE BALANCE
20000 - 7 2 7
15000 - 7 . ;
10000 4 fZ % ';
7 g Z
; , 1
5000 b 7 é N ?
ol % 7 é %
-5000 |-
~10000
—15000 -
~20000 : L L L ! . .
87/88 88/89 89/80 90/91 91/92 91/92* 92/93°
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List of Participating Countries in Joint Venture Collaboration Projects

ANNEXURE ~XIN.

S.N. Country No. of Projects Percentage
01. Ausiraila 1 0.40
02. Auslria 3 1.22
03. Bangladesh 1 0.40
04. Bermuda 5 2.02
05. Bhutan 3 1.22
06. Canada 2 0.80
07. China 10 4.04
08. Denmark 3 1.22
08. France 8 3.23
10.  Germany 12 4.85
1. Hong Kong 8 3.23
12. india 94 38.06
13. ltaly 1 0.40
. 14, Japan 25 10,12
15. Netherlands 3 1.22
16, Newzealand 1 0.40
17. Norway 2 0.80
18. Pakistan 5 2.02
19. Panama 1 0.40
20.  Philippines 2 0.80
21. Russia 1 0.40
22. S. Korez 13 5.26
23. Singapore 2 0.80
24. Switzerland 4 1.66
25. Taiwan 4 1.66
26. Thailand 4 1.66
27. Ukrain 1 0.40
28. UK 9 3.63
29.  USA 19 7.68
Total 247 100

*As of July 15, 1994



LIST OF FOREIGN COLLABORATION PROJECTS
(As of Mid July 1994)

ANNEYURE ~XW

S.H. Company Name ProductServics Foreign Collaborator Couniry
1 Dynasty Aviation Pyt Lid. Hehoopter Service Api Limiled, Brisbane Auystralia
2. Wiohass Austdan Restaurant Pvt. Lid. Restaurant Viiahan Harbent And His Mrs. Austria
3. Gourmet Vienna Food Products Sausages Whehart Herbert Austria
4 Ashoka Catbon and Allied Inds, Pyt LY. VWax Carbon Paper Kergs Handels Gesseller Chalt MBH Austria
5. Thai Nepat Drinking Waler Inds, Pvi. Lid Onnking Wate? Amnatcha Mamalen Thailand
6 Nationat PVC Pipe Products Pvt. Ltd. Pvc Pipe Abut khair And Others Bangladesh
7. Hulas Sleei Pyl Lid, CGI Sheat Comgraft Asia Pvt. Ltd. Bermuda
i} Himali Pipco Pyl Lid G1 & Black Pices Chamiay Development Company Lid. Bermuda
9. Arun Vanaspati Udhyog Ltd. Soyabsan O, Veg Ghee Charnley Development Comparty Lid. Bermutia
10. Shree Ram Sugar Factory Lid. Sugar Charnley Development Co. Lid Bermuda
1. Bhrikuti Pulp and Paper Industries Papar, Paper Boxes International Match Company Lid. Bermuda
12, Himalayan Height Rlesorts Pyt Lid. Hctel Panjor Ongds Bhutan
13 Rijat Tashi industries Pvt. Lid. Frunts & Vegeiables Tashi Commercial Corporation Bhutan
14, Tashi Mepal Company Pyt Ltd. Apartment Dasho U. Dot Bhutan
15, Hotel Yak And Yeli Hotel Southers Pacihe Hotel Opn. Lid, 8ri. Virg Island
16. Deviech (Nepal) Pt L1d, Consultancy N D Lee Aod Associates Canada
17. Hangloom Sitk House Pvt. Ltd. Sik Fabne SN Mshra Canada
18. Gotden Battery Industsy Pyt Lid. Dry Celi Baltery Chruna Navonal Machinery 1 & € Corp. China
19. Chinep Enterprises Pvt. Lid. Surgical Calguts & Casing Chira Road And Bridge Engeneering China
20. Koot Bijuli Pankha Udhyog Eleciric Fan China Sichuan Cotp For Int. Techno China
Eco. Co-operation
21. Gorkha firick Factory Pt Lid. Bricks China National Building Matenal China
& Eguipment 1 & E CORF
22 Nepal Bower Engineering Co Put, Ltd. Transformey Xian Electiic Machinery China
23, Mali Pharma Laboralories Pvi. Lid. Medioing Harbin No. 4 Pharmaceutical Faclory China
24, « United Nursing Home Pyt Lid. Nursing Home China Sichuan Corporation Ching
25. Gorakhakah Rubber Udhyog Lid Tyres And Tubes China National Chem, Const. Corp. China
28. *Mintoo Electionics Co. Pyt Lid. T.V. & Decks tMma Chhinng, Neg Sugyan & Datra China
27. Guan Zhau Deep Garment Industries Readymade Garment Guanzhou (China) Garment ind Lid. China, India
28. National Onting Company Drilling International Water Contractors Denmark
29. Gorkha Browery Pvit. Lid. Beer United Brewenes, Danbrew Denmark
30. Everest Milk Food Pyl Ltd. Mitk Food Lidanna A/S Denmark
31 Modern Brick Nepal Put Ltd. Mon Fired Brck Michel Fayolie France
32. Gaoknhra Ayurved Company Pyl Lid, Ayruvedic Madicing Centig For International Dev (CIDR} France
33. Colas Nepal Pvi. Lid. Road Maintenance Celas 5A France
34. Everest Mineral Waler Py, Lid. Mineral Water Spemobi SA France
35. Vaicol Industries And Products Pyt Lid Buyrin Emulsion Colas SA France
36 Yeti Coach-Builders And Servicing Pyt Lid Bus Body Building Michael Fayolie France
37, Internalional Manufacturing Co. Pvt Ltd. Wall Paper Zuber & CIE France
38, Hotel Jungle Camp Hote! Detterson Bedrand France
39 Soports And Nature Pt Ltd, Trekking Mils Hallenberg Germany
40. Nepal Colour Lab Pyt Lid. Colour Photo Dieter Koops Germany
41, Indreni Cold Steiage Pyt Lid, Cald Storage Hans Jokhim Silter Gemany
42. Integrated Livestock And H. Farming Livestock Horst Aoeper Geunany
43 Nepal Bayern Electric Pvt. Lid, Transformers Joset Wust Werkzeubbau Germany
44. Royal Park Hotel And Restaurant Hotel Axal Rockbum Geimany
45 Waslaless Washing Pvt. Ltd. Carpet Finishing Karslen Dyke Germany
46. Asian Business Consultant Pvt. Lid. Mgmt, Consuttancy Andreas Schumacher And Angie Schuma Germany
47, Himataya Plantation Pvi. Lid, Olive Plantation Hanmut Bauder Germany
48. Himataya Washing Industry Pvt. Lid, Carpet Finishing Votker Thel Germany, India
49. Sakura nternational Pyt Lid Hotel Tustomu Ake Gegmany, Japan
50 Namobuddha Resort Centre Pet. Lid. Hotal Rudolt Holsher Germany, USA, Neth.
51. Club Himalayan Pvi. Ltd, Hotet China Adventure Lid Hongkong
52, Nepat Recreation Centre Put. Lid, Ententainment Coonosa Invesiment Lid. Hongkong
53. Fago Yeti Electronics Pvt. Ltd. Telephone Set Fago Electronics Lid. Hongkong
54 Nimrod Pharmaceuticals {Nepa!) Limited Medicing Sate Rich Industry Lid. Hongkong
58 Swastik Aerated Products Pyt Ltd. Solt Drinks Pepsico Ink Hongkong
58. Kantempo Wear Pt Ltd. Jackets, Skeepants Amblecote Limied Hongkong
57. Nepal Entertainment Pvt. Lid. Entedainment Continental Resort Pyt Lid Hongkong. USA, Thailand
58, Soaltee Holel Ltd, Hotel Hotidays Inns (Nepal} Lid. Hongkong
59, Sakura Restaurant Pvt, Lid, Restaurant Utpal K. Sen Gupta India
80, Pradhan Engineering Company Pyl Lid Machinery Indian Institute of Technology India
61 Gurung Katha Udhyog vt Ltd. Katha And Kutch Kiran Mehta inda
82 Everest loe-Cream Pyl Lig lce Cream Ouahty ice Creams {India) Ltd Iridia
63. Asian Painis Nepal Pvt, Lid, Paints Asian Paing {india) Lid. incha
84 Dabur Nepal Pvl. Lid, Haw O, Tooth Powder Daubur India Limiled India
B5. Himalaya Feeds Put, Ltd. Animal Fegds Gedrej Soaps Pvl. Lid. india
66. Trnveni Cements (Nepal} Pvt. Lid. Cement Om Prakash Shyam Sundar Agrawal india
67. Prathana Storage Tank Pvt. Lid, Plastic Stroge Tanks Om Prakash Mundhara India
o8, Narayani Tyre And Tread Ind. Pul Lid Tyre Retreading Elg Tyre and Tread Lid, India
69 Nepal Battery Company Limiled Dry Cetl Battery Union Carbide India Limited inda
70. Amber Restaurant Reslaurant Deepak Lal Bogani Indin
71 Hoechst Nepat (P} Lid. Medicines Heeshst (ndia Lid. india
72. Nepal Beverage And Food Products Lid. Frus & Vagetatles Kigsan Products Ltd And Others India
73. Shanker Electiic industries Pyt Lid. Elecine Bulbs Ram Niranjan Intha
74. New Tex Garment Pet. Lid, Readymade Garmenls Gita Devi Lohia And Others india
75. Vouge Garments Industrigs Pvi, Ltd. Feadymade Garments Govinda Kant Sharma India

-8 -
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128.
129,

130

131,
132
133.
134,
135,
138,
137.
138.
139.
140.
141,
142.
143,
144,
145
146.

147,

148,

149,
150.
151,

152,
153
154

155.

156

157.

158,
158.
160.
161,
162,
163.
164.
165.

Premier Electrical Indusiries Pyt Lid.
Ajanta Textiles Pvt. Lid.

Luna Nepal Chemical And Fentilizer
Gajanang Textles Pvt. Ltd.

Cable And Plastic Pvt, Lid,
Agriculture Tools Factoy Ltd.

Dalmia Industries Nepal (Lid)

Nepal Spinning Weaving & Knitling
Alpha Electronics Pvi. Lid,

Nepal Liquors Pvt. Lid

Hotef Dela Annapurna Put, Lid,
Jenson And Nicholson Nepal Pl Lid
Annapoara Toxtilos 114

Hiralayan Browery Lid,

Nepal Wood Allied Industries Pvt. Lid.
Nebico Pvt. Ltd.

Skyland Transport Co. Nepal Pvt. Lid.
Nepal Odend Magnesita Pyt Lid
Fashion Apparels Pyt Lid

Babusa Apparels Pvl. Uid,

Pioneer Fashion Pvt. Ltd.
Intemational Clothing Co Pyt Lid.
Centreal Garment Pyl Lid.

Ken Treaders (Nepat) Pyt Lid,

Ami Apparels Pvt. Lid

Annarula Private Limited

Hotet Baishali Pvi. Lid.

Future Packaging Systems

Usha Nepal Hotet And Resort Pvt. Ltd
Mepal Lever Limited

Nafional Engineering Pvt. Lid.
Himalaya Plastic Pvt. Ltd.

Elctra Nepal Ltd.

Electra Fun World

Interocean Cycle Industries Pvt. Lid.
Highland Distiflery {F} Ltd.

Hotal Tragopan Pvi. Ltd

Aee Laboratories Nepal Lid,

Tara Gaon Regency Hotel Limited
Akash Hotel Pyt Lid.

. Himalayan Leather Co. Pvt. Ltd.

Qlympic Zippers Nepat Limited
Vasudha Electrodes {P) Lid.

Momento Apparels Pvt. Lid

Hama tron And Steel Industries
Integrafnd Stgel Mill

Everest Rolling Industres Pvt, Utd.
Usha Nepal Agro Product Lid.

Sun Apparel Industries

Neoluxe Pvt. Ltd.

Ocean Plastic And Footwear Pyt Lid.
Vasudha Rosin & Turpentine Pvt. Lid
Leatherage Bansbari Shoe Factory
Nepal Protessional Garment Pvt. Lid.
Kaling And Jemens Pyt Ltd,

Uptron Academy of Computer { Centre
Professional Education & Medical Services
Colour Scan Nepat Lid.

Ambuja Electric Casting Lid.
Bhaktapur Indiyana Dairy Prod Pyt Lid.
Hirmalayan Heaith Foods Pvt. Lid.
Pashupati Housing And Dev Co. Pyt Lid.
Padmini Polymers Nepal Pvi. Lid,
Textile Made Up Project

Internationat Comm. Network Pyt Lid.
Bislery Nepal P. Ltd.

Cross Country Nepat Hotels P. Ltd,
Bashu Linga Sugar & General Inds
Batsara Hygiene Products P, Lid.

Hotel Windsar Pvt. L1d.

Lumbini Modem Mallalbles Pvt. Lid.
Nepal Lube Oif Lid,

Nepal Metal Company Limited

Suiya Tobacco Company Pyt Lid.
Toscana Nepal Pvt, Lid.

Forost And Livestock Co. Lid
fiverygeeen Etoctranic Pyt Lid,
Nepal italia Leather ndusties

Everest Food Lid.

Trans Himalayan Tour Pvt. Lid.
Kbumbu Alpine Camp Pvt. Lid.

Hotel Himalaya Pyt, Lid.

Hills Garments Industries Pvt. Uid.
Sound And Vision {industaas) Pvi, Lid.
Him Electionics Pyt Lid,

International Communications inc
Sound Equip & Elec. Appli. Ind. Pyt. Ltct,
Nepal Hokke Pvt. Ltd.

Hatel Kido House Put. Lid

Tele Tech Systemns vt Lig

Electric Buibs

Polyster Textie
Fertitizer

Toxtile

HDP Pipes

Pumpset

Dairy Producis

Textile

v

Liquors

Hotel

Pamis

Texhin

Bens

Plywood & Tann
Biscut & Confectionery
Transport

Dead Bumt Magneute
Readymarle Grimant
Readymade Garments
Readymade Garments
Readymade Garment
Readymade Garmanis
Tyre Relreading
Readymade Garment
Ice Cream

Hote?

Plastic Peuch

Hote!

Soap. Toothpasie
Diesal Pump Set

HOP PVYC Pipe, Film
Transtormer
Amusement Park
Bi-Cycies

Liguors

Hatet

Medicing

Hotel

Hotel

Leather & leather Prod
Zipper

Welding Rods
Readymada Garment
tion Retling

Malting & Fieting

Tron Baollineg Rl
Yegetable Ghee
Readymade Garmenis
Decorative Laminated Board
PYG, TPR Comp, FiWars
Rosin And Turpenting
Shoe & Leather Goods
Readymads Garmenis
Readymade Garments
Corrputer Trainning
Professional Education
Colour, Scanning

Mild St Biltaet Angle
airy Producls

Bread. Bakery
Housing, Const. Dev
Minerat Water & Plastic Bolting
Textle Products
Sattelite T.v. Broadeasting
Mineral Water

Hotet

Sugar

Tocth-paste & Other
Hotel

Cable, G 1. Wire
Lubricant

Zinc And Lead

Cigaratte

Leather Shoes

Mik, Angora, Goat
Television

Leather & Leathes Goods
Modern Slaughter House
Travel Business

Hote!

Hotel

Readymade Gaiments
Tetovision

TV

Toievision, Radio Cassatts
Ratho & Casselts Playar
Hotel -

Hatrl

Fedeviminn

tysore Lamp Works Lid
Bhagwandas Lohia And Others
L.una International Pvt. Ltd
Ashok Kumar Mittal
Fateh Chand Kundalia
Kirtoskar Ol Engnas Limited
Dalmia Dairy Industies
Shi Pam Niranjan
Electromes Consortium Pyt Lid
McDowatt Hetantson Caruew Co
Indian Hete's Co Ltd
Jonman And taaelmdnon (ndin Lid
Chimthenat Jaa
toban teaking Biewsnes Limided
Suboth €. D.S. Goswami
Britanra Industnes Lid.
Rothitash Kumar Agrawal
Onssa trdustnes Lid.
N K Kapoor
Buendia Khufar
Stuy Kumar Grover
Incha Craft
Jamsed Rustamyg
Ken Treadars
Ashish Kumar Sengupta
Nirutas Comner House Lid.
Brij Mahan Kainth And Others
Viray Kumar Sanga!
Burr Broun (india) Lid.
Hindustan Lever Limited
Rocket Engineering Corpration
Om Prakash Mundhra And Others
Arun Kumar Jain
Arun Kumar Jain
Intgrocean Shipping (india) Py Ltd
Shaw Wallace And Company Lid.
Pradeep Singh Pawar
Ace Laborateses Lid
Radhoshyarn Garat And Others
Mammehan Gopal
S K. Barooah
Akhil Kurrar Gupla
Kiran Mctha
Gopal Bhagwandas Raheja
Benat Kumar Sarat
Bimal Kumar Saral
Binod Sarat
Burr Brown Lid.
Pavaan Chauta
Neotuxe Pvt. Lid
Ocean Plastic And Fibre Pvt Lid.
Raj Kumar Mehata
Leatherage india
K K. Khanna
M.K. Kchii
Uptron India Lid.
Manipal Educalion And Medical Board
Apro Scan Exam Pyt Uit
Ambuga Eleetio Casting Ltg,
indrayana Dany Speciyabites Lid.
tAuthalampet Mahadoven
Mr Ram Sasan Rastogi & Others
Padmini Polymets Lid.
Ashutosh Lodha
Business Inda Group
Aakwa Minerat Pvt, Ltd.
Cross Country Motels Limited
Viyaya Kumar Goyal
Balsari Hygene Pvt Ltd.
Ram Aabator Goyal
Madern Malkbele Pvi. Lid.
Gulf Asian Ivestment Company Ltd.
Haderabad Industues Ud &
K K. Bamtord & Co. Lid

TC Limsted
Batiarpur Industnes Lid.
Chhatra Singh
Ham Reatan
Belvedete S.L AL
Himnalaya Sago Kathatsu Co Lid.
Himalaya Kanko Kaihatsu Co. Lid
Yoshio Nokagawa
Mitsui Roal Estate Development Co
Chun Co LY
Matsunita Elechie Industnal Co L,
Sanyn Electie Trating Co

oy Corpration
tatsusits Electne Indusimal Co Ltd
Tha Hekke Ciub g
Haptra Kilo
Onon E'nctr; Co Lid

nda
Inda
India
India
Inda
india
india
India
india
India
India
frirtian
Intha
Indha
india
India
India
Inctia
intha
intha
India
tnda
ndia
tndia
tndia
India
tndia
india
India
India
india
India
Indma
Indha
India
India
fndia
india
india
Inda
India
India
India
fndia
India
ntha
Intha
india
Ingta
India
India
tndia
Indha
India
Indra
India
india
Intha
litha
India
India
India
india
intha
Indsa
India
india
ntha
India
India
india
Indra, GULF

Incha, Hongkong
India, UK
india, Haly
fricia, Japan
Incha, S. Korea
ttaly

Japan

Japan

Japan

Japan

Japan

Japan

Japan

Japan

Japan

Japan

Japan

Lipan



168
167
168

160

170.

171

172,

173
174

175.

176
177
17

17
180

181,
182.

183
184

185,
186,

187

188.

183
190

191,
192.
193,
164,
195
196.
197.

198

199,
200.
2G1.
202

203
204

205,
206
207,
208,
209.
210

211,

212,
213
214.
215,
216.
237,
2318,
219.
220.
221,
222,
223,
224,
225,
228.

227

228.

229.

230.
231,
232,

233

234,

235
236

237.
238,
239.
240,
241,

242
243

244,
245,

246

247

Jaity Nepal Pvt Lid

Hote! JNF Pokhara Pyt Lid

Hotel Himgudi Pt Lid

Nepal Fovs Ard Swe Serace Pl L
Sreseo Yamakon Kinbyears Pt Lid
Shivpuri Hesort Pyt tid,

Greentand Cerpotation (Nepal) Pet Ltd
Hetel Fewa Prince Lid,

Ande Construction Pyt Lid

Lumbini Airways Pvt Lid.

Anupan Foods Pyt Lid,

Sunbanial Hamaptiiee Pyl L
Foanting ik s Hateb et i
Sinpund Hedof vt Ll

Catitormny Beands Linalbed

Botarical Enterprises

Hansraj Hulaschand Jute Mills
Nepal Hydro And Electrical P Lid.
Hima! Power Ltd

Silver Fihre Textila M1t P Ltd,

Hotel Peacelul Place Pvi. Ltd.
Peacuck Textile (P) Lid.

Vivid Textles Pyt Lid.

Hotel Karnali Pvt Ltd.

Nova-Knit Nepal Lid.

Joyli Spinning Mill Lid.

ML, Everest Brewary Pvi. Ltd.
International Bahukendra Ind. Pyt Lid.
M.P. Brick Faclory Pyt Lid.

Arirang Korean Restaurant Pvt. Ltd.
Nepal Paint industries Pwt. Lid.
Goldstar {Nepaly Industnes Pvt. Lid
Nepal Sub Centre Workshop
Koneco Pvi. Lid.

© Nepal Med Limited

Hirm Dis Pyt Lid.

Shiva Needle industries Pyt Ltd,
Good Wil Industry Pvi Lid

Neko ventins Pyl § td,

Kup foxtle vt Lid

S.N. Knitling industries Pvi. L1g.

ME Petrolute Industries Pyt Lid,
Nepat Churchit Hotel Put. Lid.

Saiteri Chialsa Electricity Co. Lid.
Food Specialists Nepal Pvi, Lid,
Machan Wildlile Resort

Ganash Cold Slorage

Taint International Pvt. Ltd.

Tiishakti Soap & Chemical Ind. Pvt. Ltd
Sunmoon Gomputar industries Ltd.
Taini Hesorl Hotel Chilwan Pyt Lid.
Nepal Thai Food Pvt Lid,

Nepal Ekazat Engineering Co. Pvt. Lid.
General Food Industries Pvt. Lid.
Nepal Agro Industrial Products Pvt. Lid.
Amitonics Pyt Lid.

Gorkha Lawris (Pvl) Lid.

John Sanday Consultants Pyt |1
Power Dovelopment Nepal Pyt Ltd,
Nepal Lubncants Pt Lid.

Tiger Mountain P Ltd

Hotel Monal Pokhara Lid.

Karanali Air Sanvice P. Lid.

West Nepal Adventure Pyt Lid.
Mikes Breakfast

Shakti Carpet industries {P) Lid
Namasie International Pvi. Ltd.
Niravana Himalayani Water Company
Indreni Soyabean industries

LTA Nepat Pvi. Lid.

Data Sysier imamational Pyt Ltd,
Lotus Studio Pvt, Lid.

Tiger Tops Nepa! Pyt Ltd.

Intedtace Pyt Lid.

Hotet Vajra Guest House Fut. Lid.
Wisdom Light Group Pyt Ltd,
Hmalayan Helieoptors Pyt Lid,
Techom Magnelic Pyt |

Bottlers Nopal Pyt Lid

Sunset Spas East Pyt Lid

Sunkoshi Adventure Betreat Pet Ltd
Lotus Energy Pyl Lid

tlousing Dev & Const
Imarnat Av Senos
Instant Meooding
[tener

fted

e

[N S T
Yissue C

Transformer & Turhiee
Hydro Powar

Towal. Bed Shee's
Hotet

Textds

Textle

Hetst

Textile & Readymade Garment

Textla Yarn
Beer

Micro Electrical Generating

Bocks

Heslaurant

Pants

Television

Auto Viotkshop
Censtiveton
Disposatte Synngs
Disposatle Synnge
Disposable Need'e
Pheto Athum
futron

fextido

Sncks And Sports Ware
Lubncants

Hotel

Electricity

lestant Noodies
Hotel

Coltf Storage

Hotel

Soap

Computer Soitware
Hetel

Instant toadlas
Translormar
Instant Noodles

O & Fat
Talephone

Tea

Consltancy
Hydizpnwnr
Lubneant

Hotel

Hotel

Air Services

Hutel

Restaurant

Carpet Finishing
Hotet

Mineral Water
Soyabean ATk
Radymade Garments
Computer Software
Colnur Photo

Hotat

Consultancy

Hotel

Sofar Modules
Helicopter Serace
Vit Cassetios
Solt Unnks

Spas

Hetnl Resorts
Photovoltaie

- 10 -

Keneuhr Kiuche And Others
yoghduro Akita

Satya Narayan

Yaya Kangaky Co. Lid.
Yfamaken L1d

Tametsuy Hakamuea
Greendand Corporalion

Yusu Omen

Ando Conslruction Company
Junko Kajami

Ohtake Neodles Machine Manuf. © Lid

tame Stoad Comorntion Limited
Vol it et

Ot Bt BV A baskam
Jan Beelen

Auckland Heldings Ltd

EBN. Trans As & Kvasrner Brug A'S
Siateraft & Kraermer Enetgy
Guiam Abbas Hirant

Nakon (3 Mohammad

Galaxy Trading Co Ltd.

Gulam Abbas Hirani

HAaja Mohammed Khan

Arduna Investment Inc

Werner Blaser

San Miguel Corporatian

Research & Prduction Center, Sokol
t4n Kyung Machinery Co. Lid.
Kying Bea Kim

Khunsut Chemical Industnies Co L.
Goldstar Co. Lid.

Jong Kin Hwang & Young Chang Koo
Kurean Development Corporation
Hysoeung Corporaton

Shin Woa Corporation

Shin Woo Corporation

Shin Woa Corporation

Le2 Pyung Keun

Sty Woo Corparation

Shin Woo Cotporation

Alpba Pactlic Petroleum

Accer Asia Pacific

Swiss Dev. Cooperation {SOC}
Nestle Sa Company

E mif Wenadel

SATA(SDC)

wang Tsun Chen

Shine Machinery Company

Raber Enterpnges Co. Ltd.

viang Tsun Chen

Mahram Maheshori

Ekeat Engingeting Co. Lid.

Wan Thai Foods Industry Co. Lid.
M Suchak

Generat Electsic Compary
Godirick Lawne Consultants Lid,
Pater Jahn Tullis Sanday

Monitor Internatinnal ' Lid

Casteol Limutad

Explor Asia Lid.

Patuckieo Mesweeneoy & V. Panyar
Viadinir Gnvahior

AV, Jim Edwords

Michel W. Frane

Fred C. Cagan

Richard Clemante Junior
Shamsher Wadud

Danish Machinery And International
LTA. Inc

Internatronal Development Instituts
James Lane Prior

AY Jim Edwards

A S David, Or

Edward Perry Bass

Stevan G. Mewmll, And Qlhers
Fichard Doyle Tuitle

Pavndia Rungata

Coca Cola South Asia Holdings Inc
Duoyle Taylor

Chasta A Skearry

Adam F Friatgenschn

Jagan
Japan
Japan
Japan
Japan
Japan
Japan
Japan
Japan
Japan
Japan
Japan
Japan
HMalhnrland
Hestheriiesd
Netherang
Newzealand
Norway
Norway
Pakistan
Pakistan
Pakistan
Pakistan
Pakistan
Panama
Philppines, Switzeriand
Philippines
Hussia
Korea
Korea
Korea
Korea
Korea
Korea
Kotea
Korea
Korea
Korea
Knrea
S Koursa
S. Korea
Singapote
Singapore
Switzerdand
Switzedand
Swilzedand
Switzedand
Taiwan
Tarwan
Taiwan
Tarwan
Thailand
Thatland
Thailand
UK

UK

UK

UK

UK

UK

UK

UK. Germany
Ukrain
USA

usa

USA

usa

USA

USA

LISA

UsA

LISA

USA

LISA

USA

USA

USA

tSA

UsA

USA

USA

USA

COOOrenneen
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