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i This Part deals with introductory and preliminary matters against 
J the background of which we formulate our recommendations: 

Chapter I traces the circumstances in which the present enquiry was 
• initiated and describes its progress. It also explains the- structure of 

the Report. Chapter II attempts to elucidate the nature and scope 
"{.of the present 'enquiry and the general attitude of "the Committee 

towards the subject of company law reform. Chapter III traces the 
growth and development of company law in this country and the 
impact of some recent trends and practices in company management 
on the direction of our enquiry. - 
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The Indian · Companies Act, 1913, was · extensively ~e?d for re- 

\ 

amended in 1936 by the Indian Companies (Amendment) ~181?n of the 
Act of that year, but the need for a further revision of the P~:!~ ~~~- 
Act was felt shortly after the end of World War II. Apart · 
from the experience gained in the actual working' of the 
Act which threw up many points necessitating its amend- 
ment, large changes had taken place in the organization 
and working of joint stock companies, and over a wide 
sector that was dominated by new elements in trade and 
industry, the character of company management had also 
materially altered. In many cases conventional. methods 
of company management were discarded in favour of less 
orthodox and more venturesome techniques, which the 
existing company law was unable to control adequately. 
Further, at the end of the war, the Company Law Amend 
ment Committee in the United Kingdom, more familiarly 
known as the Cohen Committee, presided over by Lord 
Justice Lionel Cohen, had submitted its report, after a 
laborious enquiry spread over two years. The report re- 

- commended several far-reaching changes in the English 
Companies Act, 1929, and since the Indian Companies Act ~ 
has been always largely based on the/ prevailing English 
company law, Government considered that the time was 
ripe for a further review of the Indian Companies Act. 

2. Accordingly, as a first step/ the Government of India Exe.mina- _ 
appointed in March 1946 Shri Tricumdas Dwarkadas, whom !!-on ?f th9 
we have been fortunate to count as one of .our colleagues, que~t1on by 
as an Officer on Special Duty to indicate fully the lines on lega experts .. 
which the Indian Companies Act should be revised not only 
in view of the amended provisions of the English Com- 
panies Act, but also in the light of the developments in the 
trade and industry of this country since 1936, and parti- 
cularly during the war and post-war years. Between 
1946 and 1947 Shri Dwarkadas submitted his recommenda- 
tions in three parts, but was unable to complete his assign- 
ment on account of his other pre-occupations. The Govern- 
ment of India thereupon 'appointed Shri V. K. Thiruven- 
katachari, now Advocate-General, Madras,· to carry out 
some further studies in the matter and' advise Government. 
Shri Thiruvenkatachari completed - his task in October 
1948. 

3. The reports of Messrs. Dwarkadas and Thiruvenkata- Preparation 
chari formed the subject of a detailed departmental and ci:rcula. 
scrutiny in the old Ministry of Commerce. Shri N. K. tionofde.me 
Mazumdar, a former Registrar of Joint Stock Companies, 1tora~n:.~d 
West Bengal, was in charge of this work. The proposals ~ents. 
formulated as a result of this departmental scrutiny were 
embodied in the "Memorandum on the Amendment of the 
Tndian Companies Act" and circulated inter alia jo - all 
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Members 
(1) Mr. Hussain Imam, M.P. 
(2) Shr! M. Shankaraiya, M.P. 

Appoint· 
ment of 
ComlD.ittee 
and terms 
of reference. 

State Governments and organized industrial and commer 
cial bodies in this country on the 1st December 1949. Un 
fortunately, the nature of the Memorandum was mis 
understood, it being generally assumed that'It recorded the 
tentative views of Government and was not merely a 
summary of certain proposals which had been depart 
mentally considered and had been set out in the Memo 
randum .mainly for the purpose of eliciting public opinion 
on them. In the result the Memorandum evoked wide 
spread adverse comments and Government had to clarify 
the position about it in a statement in which they made it 
clear that it was their intention when they issued the 
Memorandum, to invite comments. not only from trade .and 
industrial· organizations but also from Bar Councils', many 
other learned bodies and associations, the High Courts, the 

-, State ·Governments and the general public. These repre 
sentations, which were received during a period of over 
six months in 1950, ran into many hundreds of pages of 
printed matter, and the analysis of this material was later 
on to constitute one of the first tasks of our Committee, 
after it had been set up. 

4. The Committeewas constituted by the Government 
of India Resolution No. 23(71)-Law (C.L.) /48 dated the 
28th October 1.950, with the following terms of reference: - 

"(L) Having due regard to the conditions necessary for 
the healthy growth of joint stock enterprises and the desir 
ability of adequately safeguarding the interests of investors 
and the public, to consider and report what amendments 
are necessary in the Indian Companies Act, 1913, as amend 
ed by Act XXII of 1936 with particular reference to- 

(a) the formation of companies and the day-to-day 
conduct of their business; 

(b) the powers of the management vis-a-vis share 
holders and the relations between them; 

(c) the safeguards required against .abuse of such 
company practices as the interlocking of direc 
torates, voting control by majority interests- in 
company ownership and management, etc., which 
may be prejudicial to the public interest; 

(d) the measures necessary to promote efficient and 
economic management of companies. ' 

(2) To con-sider and report on any other matter inci 
dental to the administration of the Indian Companies Act, 
in its bearing on the development of Indian trade and 
industry." : 

The composition of the Committee was as follows:-. 
Shri C. H. Bhabha, Chairman. 

4 



Mr. Hussain Imam, however, did not take any part in 
the deliberations of the Committee after its meeting held 
in Delhi in September 1951, presumably because· shortly 
afterwards 'he left India and migrated to Pakistan. 

5. As has been already said, one of the first tasks of the Prelimina.ry 
Committee was to study and analyse the extensive com- work. 
ments, which had been received on the proposals contained 
in the Government of India Memorandum. This work 
could be taken in hand only after the Member-Secretary 
was able to secure the minimum still necessary to consti- 
tute the secretariat of the Committee by the middle of 
November. During the following six or seven weeks, the 
secretariat· was continuously engaged in the analysis and 
tabulation of the available material. The results of this 
analysis 'were circulated to the members .as they became 
ready, but the first preliminary meeting of the Committee 
could not be held till the middle of December 1950. 

6. The programme and procedure to be followed by the Appoint· 
Committee were settled at the second meeting of the Com- ment of a .. 
mittee held in Delhi on the 14th January 1951. At this S~~tCom 
meeting', the Committee decided to appoint a Sub-Com- mi ee .. 
mittee consisting of the following members to examine the 
provisions of the English Companies Act,_ 1948, and the 
Companies Acts of such other countries as might be con- 
sidered desirable with a view to adapting them, where 
necessary, to the requirements of this country:- 

. (1) Shrt C. H. Bhabha 
(2) Shri S. M. Basu 
(3) Shri J. J. Kapadia 
(4) Mr. A. D. Vickers 
(5.)_ Shri G. P. Kapadia 
(6) Shri M. L. Shah 
(7) Shri D. L .. Mazurndar. 

The Sub-Committee was to submit its recommendations to 
the main Committee as soon as its deliberations were over, 

.. (_ 

( 3) Shri Mohanlal L. Shah 
(4) Mr. A. D. Vickers 
(5) Shri J. J. Kapadia 
(6) Shri P. N. Vajpeyi 
(7) Shri V. S. Krishnaswami 
(8) Shri G. P. Kapadia 
(9) Shri Tricumdas Dwarkadas 

(10) Shri S. M. Basu 
(11) Shri S. Ranganathan, I.C.S. 
(12) Shri D. L. Mazumdar, I.C.S. 
Shri · D_ L. Mazumdar also acted as Secretary of the - 

Committee. 
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Madras-27th to 29th January 1951. 
Bangalore-30th January 1951. 
Bombay-8th to 16th February 1951. 
Calcutta-15th to 21st March 1951. 
Delhi-26th· to 29th April 1951. 

A large number of witnesses were examined, a full list of 
whom is given in Appendix· I to this Report. In view of the 
opportunity which the representatives of trade and indus 
try and the general public had already had of expressing 
their views on the subject, the Committee did not con 
sider it necessary to issue a formal questionnaire, but in a 
communication addressed to the chambers of commerce 
and other trade and industrial associations, whose represen 
tatives were invited to appear before the Committee, our 
Member-Secretary informed them that in the evidence 
which they might lead before the Committee they need not 
confine themselves to the topics specifically mentioned in 

6 
Examination 7. The Sub-Committee held 30 sittings between January 
of witnes- 1951 and Septemberef.Sfil , as detailed below, and went 
ees. through the whole of the Indian Companies Act, 1913, and 

the corresponding provisions of the English Companies 
·Act, 1948:- , -(- 

Madras-25th and 26th January 1951. 
Calcutta-12th to 14th March 1951. 
Bombay-10th, 11th, 14th to 18th and 21st May 1951. 
Bombay-21st to 28th June 1951. 
Calcutta-24th to 28th July and 1st August 1951. 
Delhi-13th, 14th and 16th September 1951. 

The Sub-Committee also considered the report or the 
Millin Commission iri South Africa which had gone fully ~. 
into the question of company law reform in that country 
and had in course of its enquiry considered the recommen 
dations of the Cohen Committee in England and agreed 
with most of them. In addition to the regular meetings of 
the Sub-Committee some of our colleagues, notably Messrs. 
A. D. Vickers, G. P. Kapadia and J. J. Kapadia, held many 
informal discussions on several aspects of our enquiry and 
prepared the preliminary version of many of the redrafts 
of different sections of the Act, which we have set out in 
the Addendum to the Annexure of our Report. This pre- ,,,..- 
liminary work considerably facilitated the Sub-Committee's 
task and helped it to take quick decisions on many con- I 
troversial matters. We wish to record our appreciation of 
the time and thought that they devoted to the Sub-Com- ., 
mittee's work and of their· contribution. to our work. 

In between the meetings of the Sub-Committee the main I 
Committee held its sittings in Madras, Bangalore' Bombay 
Calcutta and Delhi to examine witnesses on the' following - 1 
dates: 
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the lay-out Structure of 
divided the the Report. 
introductory 
nature of a 

10. A few words are necessary to explain 
and the structure of the Report. j We have 
Report into three Parts. Part I -deals with 
and preliminary matters, which are in the 

I · 8. /I'he sittings of the main Committee interrupted the Report of 
Sub-Committee's work and it was not till the beginning of the . Sub- - 
August 1951 that the Sub-Committee could complete its Committee.· 
task. Although the Sub-Committee was originally appointed 
primarily to undertake a comparative review of the pro- 
visions of the English Companies· Act, 1948, and the Indian 

. -~Companies' Act, 1913, as its work progressed it was found 
that this review would not, by itself, facilitate the work of 
the main Committee, and it was necessary to examine the 
provisions of the two Acts more comprehensively. A com- 

1 . plete review of the Indian Companies Act was, therefore, 

I undertaken by the Sub-Committee on the clear under 
standing that its recommendations would be necessarily 

1 subject to further consideration by the main. Committee. 

I Besides, the Sub-Committee undertook· the redrafting of 
several contentious sections, and the adaptation of some 

.:>( of the important sections in the English Companies Act, 
-- 1948. The .final report of the Sub-Committee as. it was 

circulated to the members of the main Committee consisted 
of three parts-Part I, an explanatory memorandum which 
explained the nature and scope of the main changes.pro 
posed by the Sub-Committee; Part II, a tabular statement . 
showing the sections of the Indian Companies Act, which 
required amendment, including some new provisions, which 

1. the Sub-Committee wished to incorporate in the Act; and 

I. Part III, which contained the redrafts of some existing sec- 
tions and drafts of some new sections proposed by the Sub- 

f Committee. · 

I 
· _., - 9. The Sub-Committee's report was considered at' the qonsidera· 

l 
meeting of the main Committee held from the· 14th to the ~10: '/I' the 
18th September 1951. The Committee generally approved m~ttee':m~ 
of the recommendations of the Sub-Committee except in a report. 
small number of issues some of which were of major" im 
portance. 'The preparation of the final Report of the Com 
mittee took several weeks. Copies of the draft Report were 

•circulated to the members at the end of November 1951 and 
the main Committee met again from the 4th January, to the 
11th January 1952 to consider the final draft. The Report 

--.t... was suitably revised in the light of the Committee's final 
recommendations and submitted to Government on the 
29th February 1952. 

1 
the Commerce Ministry Memorandum, but would be free 
to extend their comments to any other aspect of company , 
law or its administration which, in their view, required the 
consideration of the Committee. Later on, the Chairman 

-t of the Committee also invited the witnesses, after they had 
- ·been examined, to forward to the Committee any addi- 

'tional .notes or memoranda which they might like it to 
study and consider. 
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Co-operation 11. Before we pass on to the next Chapter, we wish to 
by State express our thanks to the State Governments and other ' 
Gover~enJs authorities who arranged for our accommodation during our ':~ indu:r; tours and to those Government departments at the Centre . 

. and in the States, which supplied us with facts and figures ->--. 
bearing on our enquiry. We also wish to record our deep 
appreciation of the ready response we received from the 
representatives of trade and industry, and of the other in·· 
terests, who appeared before us during our enquiry and 
assisted us with their notes and memoranda. We can well 
imagine the time and thought which they must have 
devoted to this work, and we have greatly benefited by the 
views which they expressed and the opportunities that WfJ 

I 
' ., 
I 
I 

' 

preface to our recommendations, and includes an elucidation 
of our approach to our enquiry (Chapter II), and a running 
commentary on the growth and development of company 
law in this country (Chapter III). Part II contains our r: 

substantive recommendations. In the arrangement ofi 
matter in this Part, we considered that the balance of 
advantage and convenience was slightly in favour of follow 
ing the present lay-out of the Indian Companies Act, 
although a different lay-out based on the promotion, 
development, management and dissolution of companies 
would have been more logical. Accordingly, in the - 

. different chapters (Chapter IV to Chapter XV) in this 
Part, the topics discussed closely follow the order of the 
Indian Companies Act.· We have not considered it 
necessary in the body of the Report to ·refer to all our de. __ 
tailed recommendations, but have confined ourselves only-s 1 
to the more important of them. The Annexure to our ~ \ 
Report contains these details, while the redrafts of certain 
sections of the Act and drafts of some new sections con 
tained in the Addendum to the Annexure constitute an 
attempt at a larger measure of precision, in respect of our 
recommendations relating to some major provisions of the 
Act. These redrafts and drafts are intended only for the 
clarification of our ideas and intentions, and must be read 
along with the comments in the body of the Report on the 
appropriate sections. In particular;" we should like to 'F 
make it clear that they are not formal redrafts 'of the re 
levant sections, which must necessarily be the responsi 
bjlity of the .Parliamentary draftsman, but we trust that 
they will, in due course, assist the draftsman in his task . 

. · In Part III of our Report we have explained the present .. 
system of administration of the Indian Companies Act 
(Chapter XVI) and have set out our recommendation re 
garding the structure and functions of the Central Autho 
rity that we propose for the administration of the Act in · 
future and for other connected purposes (Chapter XVII). 
We have also commented on the present stage of company 
statistics and· emphasised the need for their reorganisation ~. 
inasmuch as they have such a close bearing on the adminis 
tration of company law (Chapter ~VIII). In the last 
Chapter we plead for a comprehensive consolidating Bill 
(Chapter XIX). 

' r- 
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The other officers of our Secretariat have also perform 
ed thefr duties in an efficient manner. In this connection 
we would particularly like to mention our Administrative 
Officer, Shri R. Gautam, whcJ was in charge of the arrange 
ments for our tours and meetings. 

-t 

9 
had of discussing our problems relating to this enquiry 
with them in course of their oral examination . 

. 12.· We also desire to record our warm appreciation Aokn~wled· 
of the help we received from our Member-Secretary, Shri gement of 
D. L. Mazumdar. Our enquiry involved the study and services of 
analysis of a mass of notes and memoranda which had been ~1::, ~ember· 
received in the old Ministry of Commerce on the Govern- and1:t:fl 
ment proposals for the amendment of the Indian Companies 
Act and the oral examination of a large number of wit- 
nesses on these documents. The responsibility for the or- 
ganization of this preliminary work fell on the shoulders 
of our Member-Secretary and we greatly appreciate his 
skill and thoroughness in the performance of this difficult 
task. He has rendered us great assistance also in the pre- 
paration of this Report and we have benefited greatly by 
his knowledge of the working of the trade and industry 
of this country and by the experience which he has acquired 
of organising large scale economic investigations on several 
commissions and committees, notably the Fiscal Commis- 
sion and the Import Control Enquiry Committee. 
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*Vide memorandum submitted by the Hind Mazdoor Sabha. 
"Company Law partakes· of the character of both Public Law 

and Private Law, of Substantive Law and Adjunctive Law. It 
regulates Commerce and Industry of the country and therefore 

1 vitally affects the Public interest. It imparts rights and imposes 
1• responsibilities on Private individuals and their associations and 

thereby operates and controls the economic system in the society 
like the heart in the human system. Its content will, however, 
differ with the character of the society, past or present, or the one 
to be shaped in the future. . 

In a Socialist Society, where Nationalisation, Municipa!.i.sation 
and/or Co-operative functioning will be an order of the day, 
private enterprise will play a subordinate role. In a full-fledged 
Capitalist Society laissez faire becomes the dominant note. In a 
Capitalist Society, however, with the- objective of Welfare State, 
according to the avowed aims of the present Government and 
the Ruling Party, State Control has to be exercised to check the 
evils of the vested interests and unbridled economic power in 
the interests of the general public represented by the vast bulk 
of the poor working and middle classes in the society. Keeping 
these limitations in mind, we submit below some constructive 
and most practical proposals for amending the Indian Companies 
Act, knowing fully well that they wrn meet with very stiff opposi 
tion from the small eatery of vested interests in our country." 

tVide memorandum submitted by the Indian National Trade 
Union Congress: . ' 

"We find that the Government has taken into consideration 
the interests of the shareholders as well as of the consumers in 
preparing its memorandum. These notes however are intended 
to have the special reference to and emphasise the outlook of 
Iabour with reference to the Companies Act and its administra 
tion. 

We ar.e of the opinion that labour is a partner in any business 
or industry in which it is employed, Though it does not con 
tribute- capital, it performs its function by contributing labour 
which is as- essential an ingredient as capital in the production 
of goods or rendering of service. The partnership referred to by 
us is not one. in the strict legal sense but in the sense mentioned 
above a~d it is from this point of view that we are making our 
observations." 

\ 

, I 

13. As we mentioned in the previous Chapter, we con- Approach 
sider it necessary to preface our Report with a short defini- ~:the prob 
tion of our attitude towards the problem of company law m. • 
reform. Some witnesses, who appeared before us, seemed 
to assume that our task necessarily pre-supposed that we 
should take a view of the role of private enterprise in the 
economic development of the country, in the light of such 
authoritative pronouncements on the objectives of econo- 
mic policy as are set out, for example; in the Constitution 
of India or the Statement of Industrial Policy, 1948, and 
then formulate our recommendations in such a way that 
they may assist in the fulfilment of these objectives. Other 
witnesses suggested more explicitly that our recommenda- 
tions should conform to particular economic policies, which 
in their opinion, "represented the avowed aims of the 
present Government" and "the welfare State",* while still 
others pleaded for the· recognition of the , importance of 
particular interests, e.g., labour in the administration of the 
Companies Act.'] 

I • 

CHAPTER II 

THE NATURE AND SCOPE OF THE ENQUffiY 



"Vide The First Five Year Plaz:i-A Draft Outline, p. 11. 

The operation of private enterprise under modern condi 
tions, must, however, be subject to the acceptance of certain 
broad social objectives and of some recognised standards · 

' \ 
I 

I 
\ 15. .The truth is that company law is primarily , con- Limitation~ 

cerned with means and not ends. It attempts to provide a of. the en 
I legal frame-work for the corporate form of business man- qwry. .! 

agement in which organisation, capital and labour are I brought together in a particular form of relationship, which 
-> ..l·_constitutes the essence of private enterprise. An enquiry 

I
f\ into company law· must, therefore, be necessarily based on 

a tacit acceptance of the fundamental postulates and as- 
i- sumptions of private . enterprise. This does not imply that 

1 one must accept private enterprise as the mainspring of· 
economic activity, much less approve of all that passes for 

_; private enterprise in this or other countries. All that it 
,• means is that one should recognise the limitations of an 
1 

, enquiry such as ours, which is concerned primarily with 
the mechanics of company management and not with the 
basic economic logic underlying it.~ 

,-A_ . 

The Industrial ~olicy Statement of 1948 is more germane to 
our enquiry; for in its explicit acceptance of a system of 
mixed economy, it provides the basic justification for the 
joint stock form of private enterprise.· Apart from this, 

,.. however, the statement in its affirmation of general princi- 
'-· ples relating to the different aspects of industrial 'develop 

ment in this country, understandably gives little indication 
of the attitude of Government on the concrete problems of 
company law and company management with which we 
are concerned. 

l 
I 
! -, 
I 

"Briefly, the Directive Principles vis~alize an economic 
and social order based on equality of opportunity, 
social justice, the right to work, the right to an 
adequate wage and a measure of social security 
for all citizens. They do not prescribe any rigid 
economic or social frame-work, but provide the 
guiding lines of State Policy." 

I 
I 
I 
I 

! l . 
I . f... 
I 

14. For the reasons'which weexplain below we have 
not adopted any such a priori approach. In the first place, 
our terms of reference are specific and leave little scope 

. for exploration in the fascinating ~el? of .econo:rii~ objec 
-~-tiy:es. Secondly, as w~ read the Directive Pnr:c1ple~ of 
'.State Policy'' in the Constitution, as enunciated in articles _ 

36 to 51 of the Constitution, they seem to us to be primarily 
concerned with laying down a ~road pat~ern of. ~conormc 
and social advance rather than any' specific policies. As 
the Planning Commission. observes-* 

11 



(d) the attainment of the ultimate ends of social 
policy is helped and not hindered by the manner 
in which the corporate form of business organi- 
sation works in this country. · 

.k. 
the interests of creditors, labour and other part- ' 

ners in production and distribution may be_ duly - : 
safeguarded; and 

(c) 

(b) managerial efficiency may be reconciled with 
the legitimate rights of investors; 

16: In this· view that we take of the task assigned to us, 
we consider that company law is essentially a formal sys 
tematisation of the structure and mode of operation of a 
particular type of economic institution, and the complicated 
nexus of relationships which it has built up between the 
promoters, investors and the management is a bye-product 
of the operation of private enterprise in what is usually 
called 'a "free" society. In the Chapters that follow, our 
object will be to consider to what extent it is possible to / 
adjust the structure and methods of the corporate 'form of ~ r 
business management with a view to weaving an integrat- 
ed pattern of relationships as between promoters, inves- 
tors and the management, so. that 

</ /' 

(a) the efficiency of the corporate form of organisation l 
may be increased as measured by accepted stan- ' 

. dards; . 

t In our view, this new role of private enterprise is not, 
however, so much an incident of a planned economy as a 
consequence of the historical developments in the role of -c 
the State, irrespective of whether it has adopted a plan of-'t 
economic development or not. The working of company 
law, in any country, must take note of this factor, which 
will become increasingly important in future. It is to this 
aspect of company law that paragraph (1) of our terms of 
reference apparently draws our attention when it enjoins 
on us to have due regard to the conditions necessary for the 
growth- of joint stock enterprise and the desirability of· 
adequately safeguarding the interests of investors and the 
public. 

12 
of behaviour. The Planning Commission, in its draft out 
line of the first five-year plan, stressed this point when it 
observed: 

"In a planned economy, private enterprise has to visua- -~ 
lise for itself a new role and accept, in the large · 
interest of the country, a new code of discipline. 
Private enterprise, like any other institution, will 
enjoy and justify itself only to the extent to 
which it proves to be an agent for promoting the 
public good." - 

Objectlves. 



_ __J 

I· 
I 

A further limitation to the scope of our enquiry arises 
from the fact that, although we are concerned with the 
efficient working of the corporate form of organisation, the 
problems of industrial management and industrial relations , 
which closely affect it are outside our scope. This has an 

•~ important bearing on paragraph (2) of our terms 0'f refer 
ence, which· asks us to consider and report on any other 
matter incidental to the admirristratir/n of the Indian Com 
panies Act, in its bearing on the development of Indian 
trade and industry. Structural and procedural improve 
ments can only create conditions; the efficiency and vigo 
rous working of private enterprise must primarily depend 
upon the initiative and drive of the management, 'the 9rga- 
nisational and directing ability of managers and the other 
supervisory staff who are in' day-to-day charge U'f. a business 
undertaking, the technical efficiency of all grades of labour 
and last' but not the least on sound and harmonious rela- 

-l. tions between labour and the management. No reform of 
- company law can secure these desiderata and to that extent 

the contribution .of a sound system of company law to the 
"efficient and economic management of- companies or the 
development of Indian trade and industry" must be neces 
sarily limited. 

~ 18. We have-considered it necessary to elucidate. at some ~ole of joint 
length our general approach to our task and to indicate the stock com 
limitations subject to 'which our enquiry has been· carried panics . in 
on, because we are anxious to place our terms of reference ~~~n1om.m nt 

~{ in their proper perspective, and to discount in advance any e opme · 

1 
undue expectations that may be entertained about the 

. nature and scope of our recommendations. Nevertheless, 
we trust that there is nothing that we have said in the 

l - foregoing paragraphs that will be deemed to belittle the 
! importance of a comprehensive enquiry into the company 

"We have regarded the question of general economic 
policy, which embraces such· matters as mono-. 
polies as outside our terms of reference. The 
company law should, in our view, deal with com 
panies irrespective; of their particular activities; 

"questions of economic policy should be dealt with 
by legislation directed to that subject, and kept 
distinct from the general law governing com 
panies." 

' J - l . 

13 
17. It follows from -this general approach that subject Problems of 

to what we have stated above,· we consider the specific economio 
problems of economic policy as such; t<.1· be .outside our -pur- policy -and 
view, although we are free to admit that some of them, mdustrial 
e.g., the problem of monopoly or 1he problem· of the ccm- ::;:Jement 

"'+.centration of-economic power, have a close bearing on our scop1e ~fen- 
- work. It is not, however, the province of company law to quiry. 

anticipate what economic policy should be, and we fully 
endorse the following observations of the Cohen Commit- 
tee: ~ 

- 
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-;... 
It follows from what we have stated in the foregoing 

paragraphs that, while company law cannot anticipate 
economic policy, much less be based on any a priori view 
as to the appropriate economic organisation of a country, it 
is very much its province to have the instruments of policy I 
clearly set out. A precise formulation of the concepts and / 
categories in company law is necessary not only to define. . 
the relationships between the parties interested in the 
promotion, formation and management of a company, but 

' also to subserve the ends of public policy.· Thus, if Govern 
ment consider that it is in the public interest that joint ,._ 
stock companies should follow a particular line of policy, 
it should be possible to identify clearly these concepts and 
categories so that they can be used as instrumentalities of 
that policy. To give only one example, it is now generally 
accepted that one potent method of controlling inflation is 
to regulate the volume and nature of investments, but such 

.J 
' ' 
I 
I 

·1 
I 

"The operations, of companies now embrace by far the 
largest part of the economic life of the commu 
nity that is not under direct Government con 
trol. One of the most important ways in which 
Government can inform itself about the econo 
mic condition of the country is through the re 
cords provided by company finance, which .are ' 
also indispensable as registering the effects of 'l 1 

Government policy. But it is not only because 1 

.. of its by-product of statistical information 
important though that is-that company law 
impinges upon economic policy. -It is also clear 
that the execution of Government's economic 
policy must itself very largely operate through 
the medium of companies." 

Shortness of time and inadequacy of data preclude us 
from attempting a statistical assessment of the role of joint _. 
stock companies in the economic development of this 
country. That task must be left over for future research, 
possibly by the Central Authority which we propose, after 
it has re-organised company statistics and filled up to some 
extent the existing gaps in our statistical knowledge about 
the working of joint stock enterprise in this country. 
In Appendix II to our Report, we merely set out some 
illus_trative figures showing the growth and development 
of joint stock companies during the last few years. We have 
also dealt with the subject of Company Statistics in 
Chapter XVIII. 

I . 
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law of this country. The growth of joint stock enterprise 
in this country since 1936 has been so rapid and joint stock 
companies now cover so large an area of the industrial and 
commercial field in the private sector of the country's eco 
nomy that the structure and mechanics of company man-c ., 
agement have become a subject of great practical import- ~ 
ance. What the London Economist observed in this con 
text in its memorandum to the Cohen Committee applies 
with equal force to India: 
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regulation must extend to investments by Government as 
well as by the general public, including companies. A 
litttle reflection will show, that if this regulation is to be 
fully effective, it will be essential to have the various 
categories .of company finance clearly defined, so that 
significant movements in them may be capable of identi 
fication and kept under careful watch. Otherwise, it will 
be impossible for Government to prevent the diversion of 
company funds for purposes, which will not only thwart, 
but defeat national policy. In other words, to generalise 
from this illustration the mechanics of company formation 

<and management must be rendered sufficiently fool-and 
knave-proof, not only for the benefit of those who are in 
terested in i;i. company but also as an aid to. the attainment 
of approved economic objectives. It is from this point of 
view that we have approached our task. ~ 

l 

- 
1. 
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"'7 and 8 Victoria, C. 110 
t Act XLIII of 185Q. 

- . i6 

Salient fea- 20. Although in this Act the privilege of limited liabi 
~ur~s of ear- lity was not conferred on the members, several important n; ~~;~::provisions relating to the management of joint stock com 
tion. panies were, for the first time, enacted, e.g., provisions re- 

. lating to holding of one or more general meetings every 
year; holding of extra-ordinary general meetings upon the 
requisition of seven or more members; prohibition as to 
purchase by the company of its own shares or grant of loan 
to ·any person on the security of such shares; prohibition 
of and restriction to granting loans to the directors and 
officers of the company or their becoming security or 
guarantee for any loan; half-yearly audit and report 'by 
auditors on balance sheet and profit and loss account. There 
were provisions regarding transfer of shares, Trusts were 
not recognised. Suits by or against a company registered 
under the Act were allowed to be instituted in its register 
ed name. The company was permitted to sue, and be sued 
by, its shareholders, and thus its distinct entity was recog 
nised. Unpaid capital was debt to the company. In the . 
case of- insolvent companies there were provisions like the 
winding-up proceedings, and the directors might be exa 
mined on oath as provided in the present Act. Rateable 
contributions were to be realised from the shareholders for 
payment of the company's debts. Liability of past 
members was indicatedj .and finally, the company was to \ 
be dissolved. Thus the Act of 1850t may be said to be the J 
nucleus around which subsequent Companies Acts 
developed, though strictly· speaking they were all enacted 
on the lines of the English Companies Acts. 

Fi~ Com- 19. In India following the English Companies Act of 
pa.mes. Act 1844*, an Act for "Registration of Joint Stock Companies" 
in India_ was, for the first time, enacted in the year 1850t. Every 

unincorporated company of partners associated under a 
deed containing a provision that the shares in the stock 
or business of the said company were transferable without 
the consent of all the partners, and also every company 
established for so~e literary, scientific or charitable pur 
pose, which- did not carry on any business for. the pecuniary 
benefit of any of the proprietors or shareholders, were en 
titled to registration under this Act. The Supreme Courts 
of .Calcutta, Madras and Bombay were authorised to order 
such registration. 

GROWTH AND DEVELOPMENT OF COMPANY LAW 
. ININD~ 

CHAPTER III 
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*Act XIX of 1857. 
**Ibid, s. 1 (proviso). 
t Act X of 18.66. , , tt Act VI of 1882. 
§Act VII or 1913. 
~§In re Mirza •Ahmed (1924) M.W.N. 582, 83 I. C. 94. 
i}Acts X and XI of· 1914, Act XI of 1915, Acts XLII and, 

XLVII of 1920, Act XXXIII of 1926, Act XIX of 1930 and Acf I of 
1932. 

461 MofF. 

22. Then following the English Companies ( Consolida- Act VII of 
tion) Act, 1908, the present Companies Act§ was passed in 1913. 
India in 1913, which is, as were the previous Acts, a close 

· reproduction of the English Act§§ in its comparable pro 
visions, although in certain particulars, -the Indian Act 
differed from the English Act. Some minor amendments 
were later oil made in the Indian Act between 1914 and 

--~~ 1932~. - 

23. Extensive amendments, partly on the lines of the Act XXII of 
new provisions introduced in the English Companies Act 1936. · 
of 1929 and 'partly to deal with the problems relating to 
managing agents; were made by the Indian Companies 
(Amendment) Act, 1936, which received the assent of the 
Governor-General on the 27th October 1936, and came into 
operation on 15th January 1937 ( vide Gazette of India 
dated 28th November 1936, Part I, p. 1492). 

---c 

~- 
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21. In 1857 an "Act for the incorporation and regulation Indian Acits 
of Joint Stock Companies. and other Associations either ~:~~een · d 
with or without limited liability of the members thereof'?" 1913• · an 
was passed; but under this Act the privilege of limited . 
liability was not extended to any company-formed for the 
purpose of banking or insurance.** This disability was re 
moved by Act VII of 1860 passed on the lines of the English 
Act of 1857. Then following the English Act of 1862 a 
comprehensive Act was passed in India in 1866t for con 
solidating and amending "the laws relating to the incorpo 
ration, regulation and winding up of Trading Companies 
and other Associations." This Act was recast in 1882tt 
embodying the amendments that were made in the com 
pany law in England up to that time. 

Between the years 1882 and 1913 the following amending 
Acts were passed in India: 

~ 'Act VI of 1887-providing for priority of debts in the 
winding up of a company. 

Act XII of '1891-making some verbal corrections and 
introducing the word "hnuuii" after the word 

"bill" in s. 144, cl. (f) of Act VI of Hs82. 
Act XII of 1895-giving power to companies to alter 

their objects or forms of constitution subject to 
. confirmation by the High Court. · 

Act IV of 1900-authorising certain companies to·keep 
branch registers of members in the United 
Kingdom. 

Act IV o~ 1910-authorising payment of interest out of 
. "capital and re-issue of redeemed debentures. 

17 
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*Act XX of 1937. 
Act ff of 1938. 
Act XXXIV of 19.:iJ. 
Act XXXII of 1940. 
Act XXVI of 1941. , '· 
Acts XVII and XXI ~f 1942. 
,Act XXX of 1943. ·. 
Act IV of 1944. 
Acts IV and VI of : 945. 
Act XIII of 1946. 

-------,·-,---- ----·------~-~·----- 
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I The Act of 1936 was an amending and not a consolidat 
ing Act as will be seen from the following extract from the 
Statement of Objects and Reasons appended to it:- , . 

"The revision of the law in England took the form of a 
consolidating Act .which completely replaced 
the Act of 1908. This course has not been 
followed here. The arrangement adopted in the 
new English Act has attracted unfavourable cri 
ticism to an extent which does not encourage its 
adoption, and there are manifest advantages in 
retaining the ~form of the .existing Indian Act 
with the' administration of which the Courts are 
now familiar even though the additions to it. by 
this bill are extensive. In the amendments pro 
posed, the lines followed in the overhaul of the 
English law have, in accordance with the -policy 
followed in the past, been adopted. India has, 
however, problems peculiar to itself, for example, 
those connected with the managing agency 
system. The special provisions relating to bank 
ing companies have been included because there 
is no immediate prospect of legislation dealing 
solely with this subject being undertaken, 1 The 
recommendations of the , Central Banking En 
quiry Committee have been carefully considered 
in drafting these provisions." 

Subsequent 24 -. 
0Since 

1936, there were further peri~dical amend 
iunendm~ta, ments of the Act of 1913 in 1937, 1938, 1939, 1940, 1941, 

1942, 1943, 1944, 1945 and 1946 necessitated by the defects 
. disclosed in the Act and in the amending provisions of 
1936.* The Government of India (Adaptation of Indian 
Laws)' Order, 1937, also required some formal amendments 

' · in the Act of 1913 in. order to bring it into line with the 
constitutional changes introduced by the Government of 
India Act, 1935. Similar formal amendments also followed 
the India (Adaptation of Existing Indian Laws) Order, 
1947, after the Partition of the country, and some further 
verbal amendments were made in a large number of sec 
tions by the Indian Independence (Adaptation of Central 
Acts and Ordinances) .Order, 1948, which came into force 
on the 23rd March 1948, and by the Adaptation of Laws 
Order, 1950, which came into force on the 26th January 

1950, after the cpnstitutional status of India was changed 
into a Sovereign .Democratic, Republic. 

( 



:..-I. - ' . *Several authoritative reports, e.g., those .of the Fiscal Commis- 
sion. the Income-tax Investigation Commission the Industrial 
F'.inance Corporation (Second Report) and the~ianning Commis 
sion, to name only a few, have since drawn attention to many of 
,these m~lpractices.: Yn .course of our enquiry, we brought the 
observations contamed in these reports to the notice of our wit 
nesses who generally acquiesced in them. 

19 
· An important development in company law took place \ 

when the Government of India promulgated the Indian 
Companies (Amendment) Ordinance, 1951, on the 21st July 
1951. · In this Ordinance Government, for the first time, 

, . assumed extensive powers to intervene directly in the 
-'\.affairs of a company and also greatly extended the powers ' 

of the Court to take suitable action when the affairs of a 
company were being conducted in a manner prejudicial to 
its interests or in a manner oppressive. to some part of its 
members, The Ordinance was replaced with some changes 
by Act LU of 1951, the Indian Companies (Amendment) 
Act, 1951. Before the Bill to replace the Ordinance was in 
troduced in Parliament, the Government of India were 
good enough to consult us about the provisions contained in 
the latter. In order to consider this reference from 
Government, a special meeting of the main Committee was 

,.t-called in Calcutta where our Sub-Committee was already 
in session. Our views on the Ordinance were communicat 
ed to Government in a letter from our Member-Secretary . 
No. 4(25)-CLEC/50-51, dated the 4th/6th August 1951, 
which we _repro,duce in Appendix III. 

~ 

25. "As we h,ave pointed out in our introductory Chapter, N~ed f~r· 
the need for some further substantial amendments in the !:~~0 evi~ 
Indian companies was felt soon after the end of World manifesting 
War II. The sudden and hectic increase in industrial pro- after World 

~ duction in response to the growing tempo of war demands, War ll. 
brought in its train several' malpractices in company 'for- · 
mation and company management. The existinglacunae in 
the Indian Companies Act, 1913, and the defects in its 
administration enabled some businessmen and financiers, - 
with no long and honourable traditions of service to the 
community, to misuse and sometimes to pervert the pro- 
visions of the company law to serve their private ends, 
while the absence of any adequate and effective organisa- 
tion for the administration of the Act rendered remedial 
action through suitable administrative measures extremely 
difficult .. As long as the war lasted,' the expansive pull 

<exerted by the war economy on domestic production 
masked these malpractices, but the end of the war brought 
them out to the surface and exposed them to the full view 
of an increasingly critical public, which had been already 
hit hard by the aftermath of the war, and was thereafter 
apt to ascribe most of its post-war ills to these undesirable 
practices in trade and industry*. A demand for early' re 
form of the company law arose; and in current discussions 
on this subject, emphasis was laid particularly on the 
following aspects of company law: 

- 
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Need for 26. We have kept these issues .in' the forefront of our , .. 
c.omprehedn· enquiry and. hope our recommendations deal with them-?" ::;::t ame!ci adequately. We were glad to find that a large consensus of 
consolidated opinion among the witnesses, whom we examined, favoured 
legislation. a thorough amendment' of the Indian Companies Act. It 

would be instructive to record that some· witnesses, who 
in their written statements had opposed the comprehen 
sive· amendment of the Act, admitted in course of their 
oral examination that such piecemeal legislation would 
hardly serve its purpose and if- the amendment of the 
Indian Companies Act. was to be taken into hand, it was 
as well that it should be amended comprehensively. In": ' 
fact, the need for a carefully drafted consolidated legisla- .J-:. 
tion was strongly emphasised by certain witnesses. In the 
next Part ·of our 'Report, we deal with the more important 
of our recommendations. We trust they will be found not 
only comprehensive but also in line with' the historical 
development of company law in this. country which we 
have traced iri this Chapter, , 

(iv) 

(i) the mannerIn which companies were promoted 
and formed-with particular reference to the 
law about prospectuses, minimum subscription 
and allotment of shares; ' ' 

(ii) the. nature ~nd scope of the control exercised by~ 
· shareholders on the management of a company; 

(iii). the powers and functions. of directors and the 
control exercised by. them over the companies 
and their managing agents; 

the terms of appointment and conditions of service 
of managing agents and their powers and func 
tions vis-a-vis the directors of a company and 
the general body of shareholders; 

Iv) the powers of investigation and inspection co~' 
ferred on Government in cases of gross mis- - 
management of the affairs of a company; 

(vi) the manner in which company accounts were kept . 
and audited; , 

(vii) the position of minority shareholde~s and the pro 
, tection to be accorded to them; 

(viii) the rights of shareholders and creditors ill winding 
~; . 

(ix) the administration of the Indian Companies Ac~,.~ 
including .the need foran authoritative body to 
keep a close and continuous watch ·on investment ·' 
markets. , · . ' . 

The above list incl rides all the major topics set out i~ 
the Government Memorandum on the Amendment of the 
Indian .Companies Act. f4... few other items included in it 
deal with minor issues with which we shall deal in course 
of our Report but to which no specific reference seems 
necessary at this stage. · 

20 
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'· ;r - In this Part, we explain and elucidate the more impor 
, tant of our recommendations, a complete list of which is 

- set out in a tabular form in the Annexure to our Report. 
As wehave pointed out in Chapter I, in the formulation of 
these recommendations we have preferred to _follow the - 
chapter arrangements in the Act of 1913 rather than a more 
logical order largely for reasons of practical and drafting 
convenience, but it will be for Government after they have 
considered our recommendations, to decide' whether the 

, . .J., draft of the appropriate Bill in future should follow the 
lay-out of the existing Act or a different arrangement of 
matter. We would add that in view of-the detailed . pro 
posals contained in the Annexure, and the redrafts and 
drafts of some difficult and controversial sections which 
we -have attempted, as an aid- to the clarification of our 
intentions in some complicated. issues, we have not con 
sidered it necessary to comment at much length on our re 
commendations. Our observations in this Part of the 
Report are, therefore, confined primarily to those recom 
mendations which, in our view, -raise important questions 
of policy or mark some significant departure from the basic 

"" ideas or principles underlying the provisions of the present, 
··Act. . 

. PART II 



CHAPTER IV 
DEFINITIONS AND JURISDICTION 

[Part I of the Indian "Companies Act, 1913] 
Definitions 

27. As will be seen from the Annexure to this Report, (Pages 255. 
~e have suggested several amendments to the existing de- 231 of the 
finitions, the more important of which relate to the Annexure.) 
following:- 

(i) debenture 
(ii) manager 
(iii) 'managing agent 
{iv) registrar 
(v) prospectus 
(vi) subsidiary and holding companies. 

(i) Under the existing definition, 'debenture' includes 
. 'debenture stock'. A debenture means a document which 
either creates 'or acknowledges a debt. Ordinarily a de 
benture constitutes a charge on the undertaking of the 
company or some part of its property, but there may be 
debentures without any such' charge and under the law, it 
is not necessary that the debentures should create a 
charge. We have, therefore, brought the definition of 
'debenture' in line with that. contained in the English 
Companies Act, 1918, which defines 'debenture' as including 
'debenture stock, bond and other securities of a company 
whether constituting a charge on the assets of the· company 
or not'. (ii) and (iii) The definitions of 'manager' and 
'managing agent' gave us a good deal of anxiety, but in the 
end we-agreed that the distinguishing characteristics of the 
former should be that heshould be (a) an individual, (b) 
in charge of the whole or substantially the whole of the 
management of a company, (c) whether under a. formal 
contract of service or not, and (d) serving under the 
administrative control and supervision of· the directors. 
A managing agent, on the other hand, may be (a) .a person, 
firm or a company, (b) in charge of the whole or· sub 
stantially the whole of the management of a company,· 
but (c) deriving his or its authority by virtue of an agree 
ment with the company or by virtue of the memorandum 
or articles of association containing the terms of such 
agreement. Unlike a manager, who would be adminis 
tratively under the control and supervision of the 
directors, the latter's control over a managing agent would 
be exercised only in terms of the agreement or the pro- - 
visions of the Act. In this connection, we would refer to M . 
the new definition of 'managing director·'. which we have w:!~g 
recommended, and which fills a lacuna in the present Act. · 
The distinction between a manager and a managing 
director, as we see it, is that whilst the latter derives his 

23 
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(i) managing director 
(ii) associate of a managing agent 

(iii) Central Authority 
(iv) book and/or paper 
.(v) documents- 
(vi) "F'inancial year , 

·(vii) issued generally 
(viii) body corporate 
(ix) branch office. 

As a corollary, a company is defined as a holding· company 
of another, when that other company fulfils the above - 
conditions so as to make it a subsidiary of the first. ·It will · 
be .noted that a company under the new definition, may be 
the subsidiary of another even though it is not a company 
within the meaning of the Act. · 

J. ' .. • • 

Certainaddi· 28. We also recommend that the .following te~s be.' 
tionalt.erms defined in the future .Indian Companies Act on the lines of tp!;i~11225• our recommendations (vide pages 225-231 of the .Annex- 
231 of the "ure): 
Annexure.) 

24 
power of. management from an agreement with the company 
these powers need not necessarily extend to the whole or 
even substantially the whole of the company's affairs but 
may be and very often are restricted to one particular , 
aspect of such affairs; unlike a managing' agent the manag 
ing director must be an individual director of the company. 
In paragraph 146 .of our Report we have recommended 
some special provisions about the appointment and terms 
of office of a. manager and a managing director, which will 
further bring out the distinction between them and a 
managing agent. (iv) The present definition of 'registrar 
is unnecessarily restrictive. W el, have accordingly 
widened its scope. (v) In the definition of 'prospectus', we 
have included trade advertisements, which were in our 
view erroneously excluded by the Indian Companies 

SubBidia~ . (Amendment) Act, 1936. (vi) We have entirely recast 
and ho!ding the definitions .of subsidiary and holding companies and 
companies. replaced 'the existing definitions in section 2 of the Act by 

the provisions of section 154 of the English Companies Act," 
1948. The effect of, .this new definitiori would be that 

. company A .would be deemed to be a subsidiary. of 
company B, if one of the following conditions applies: 

(i) company B is both a member of company A and 
controls the composition of the board of direc- 
tors, or. · 

(ii) company B holds more than· half of company A',~ 
_equity share capital in nominal value, or 

(iii) company A is a subsidiary of any subsidiary of 
· company B. 

' 
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29. We have left the definition of 'co~pany' in the· Nati0!18!ity 
present Indian Act unaltered, but we consider it necessary ~i00r;::!f::. 
to draw the attention of Government to the definition of 
this term in the company legislation of some other coun- 
tries, where one of the legal requirements of a company is 
that one or more directors. of the company should be 
persons of the nationality of the country in which the , 

' ,. 
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(i) We have already commented on the definition elf a 
'managing director'. (ii) The need for the definition of 
'associate of a managing agent' arises from the fact that 
experience has' shown that if the provisions of the Indian 
Companies Act relating to managing agents are to be ade 
quately enforced, it is necessary to close the loophole, now 
provided by this category of persons. For, it is obvious 
that it is no use laying down restrictions on some particular 
activities of managing agents, if they can be legally carried 
o;n through the agency of their 'associates'. This closely 
follows the definition .contained in the Indian Companies 
(Amendment) Act, 1951. (iii) Elsewhere in our. Report, 
we elucidate our views on a central organisation for the 
administration of the Indian Companies Act. We have re 
commended that the powers and duties now conferred by 
the Act on the Central Government, as well as some new 
powers and 'duties that we have proposed, should be exer 
cised and performed by a statutory central organisation in 
over-all control of the working .of company law in this 
country. The definition of 'Central Authority' follows this 
recommendation, (iv) to (viii) The other additional defi 
nitions which we have suggested follow those· in sub 
sections (1)' and (3) of section 455 of the English Companies 
Act and do not call for any comments, .except the definitfon ' 
of 'financial year', where in view of our substantive re 
commendation as to the period during which the annual 
accounts of a company should be made up, we consider 
that the English definition should be appropriately modi 
fied. We suggest a definition of 'branch office'1 which would 
differ according to the nature of the company. In the case 
of a bankng or insurance company, a branch would mean 
an establishment described as a branch by the company. 
In other cases, a branch office would mean an establish 
ment where the same or substantially the same activity as 
that undertaken in the head office is carried on, and would 
not include the producing or manufacturing centres or 
places where they are situated at places other than the 
registered office of the company. We have thought it fit to 
give this definition because of the tendency noticed in some 
concerns treating even manufacturing' centres as branches 
and because of the practical difficulty in determining as to 
what exactly a 'branch' means. Cases of manufacturing 
centres within a radius of say, 50 miles of the registered 
office were cited. It would be a curious process to treat 
these manufacturing centres having the entire activity as 
branches so that particularly no check would be exercised - 
and only branch returns would be forthcoming, 

I 
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company is formed and registered. "Thus, the General 
Corporation Law in the State of New York provides th.at- 

''The business of a corporation shall be managed PY 
its board of directors, all of wlrom shall be of 
full age and at least one of whom shall be a 
citizen of the United States and a resident of this 
State."* 

Similarly, Swiss legislation lays down that- 
"the sole director of a company,· and, if there ~re 

more, the majority of directors must be of Swiss 
nationality and domicile. For holding companies, 
if the main purpose is investment outside Swit 
zerland, Government ma~ grant exemption from 
this requirement. Vlolation of the law may give 
cause for judicial dissolution."** 

We refrain from making any specific recommendation on 
this subject, as it is closely. linked with the question of 
foreign capital, and Government policy towards foreign 
investmentsin general. We have not had any opportunity 
of discussing the implications of this policy with repre 
sentatives of the Government of India who could speak 
with authority on this matter, and therefore, do not wish 

'-to make any definite recommendation, except to bring the 
issue to the notice of Government. If Government desire 
to amend the definition of 'company' o,n the lines of the 
New York State or the Swiss Law, they will no doubt also 
examine the alternative of .suitably_ amending section 83A 
of the Indian Companies Act, which provides for the 
appointment of directors. 

Posltio!l of 30. In order· to safeguard the position of 'professional ::onal advisers like solicitors, auditors and others, and to limit 
(Page 231 their liability, we consider it desirable to incorporate a 
of the ,Anne- sub-section similar to sub-section (2) of section 455 of the 
xure.) English Companies Act, 1948, with the proviso that this 

sub-section should apply except where the Act otherwise 
prescribes. This sub-section provides that a person shall 
not be deemed to be a person in accordanc~ with whose 
direction or instructions the directors ol a company are 
accustomed to act merely by reason of the fact that the 
directors of the company act on advice given by him in a 
professional capacity. Unless this immunity is given to pro 
fessional advisers like solicitors and auditors, it will be 
difficult for them to carry on their professional work. In 
several sections of the Act (cf. our redraft of section 86D 
item 11 of the Addendum to 'the Annexure) yve have re 
'commended that certain prohibitions or restrictions should 
·be imposed on directors and managing agents and on those 
persons in accordance with whose directions or instructions . 
they are accustomed to act, and that the penalties which 

'!<Article 2, section 27, vide page .21 of McKinney's Consolidated 
Laws of New York-General Corporation Law, Book 22. 

**Cf. Swiss 0. R. 711, quoted by A. Levy in Private Corpora 
tions, Vol. II, page 687. 
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we nave proposed for directors and managing agents who 
contravene the provisions of these sections should also ex 
tend to the latter category of persons. It is not our desire 
that professional advisers should come within these res 
trictive or penal provisions of the Act ·merely because 
they have 'tendered advice to directors and managers con 
cerned and the latter have acted on such advice. 

Jurisdiction' of the Courts 
31. 'fhe only important recommendation on the ques- (Pages 231 & 

tion of jurisdiction that we make is that certain types of 232 of the 
suits and proceedings under the Companies Act should be Annexure.) 
triable exclusively in the High Courts. In Chapter XIII we 
have suggested that sections 164 and 165 of the Indian Com- 
panies Act should be so amended as to provide that 
wihding-up proceedings in respect of companies with a 
subscribed share capital of rupees one lakh and "over 
should take place . only in the High Courts. We. would 
further suggest that suits arising out of the new sections 
153C and 153D, which we propose on the broad lines of 
section 210 of the English Companies Act, 1948, should also 
similarly be exclusively triable in the High Courts: The 
evidence that we received on this subject was, on balance, 
definitely in favour of the centralisation of jurisdiction in 
difficult and complicated matters, arising out of the Indian 
Companies Act like those mentioned above. The only 
argument against this recommendation was the possible 
increase in costs to litigants in the districts, but from the· 
testimony of. well-informed .witnesses who appeared before 
us, we gathered that _even at present in all complicated 
cases of the type we have in mind, it was usual to obtain 
legal assistance at considerable cost, from the bars attach- 
ed to the High Courts. We do not, therefore, think that 
the additional cost to litigants in the districts, that is 
likely to result from our recommendation, would be appre 
ciable. In any case, the case for the centralisation of juris 
diction· in the type of cases that we have in view is so 
strong that we do not hesitate to recommend this step. 

There is one point arising out of our recommendations 
to which we would like to draw particular attention. 
While we have been unable to accept the suggestion in the 
Government Memorandum that the jurisdiction of District 
Courts should be widened and uniform powers should· be 
conferred on ~hem, and have recommended instead that· 
certain types of cases under the Indian Companies Act 
will be triable exclusively by the High Courts, . we would 
like to make it clear that our recommendations on this 

-c: point are subject to administrative arrangements being 
made by the High Courts concerned to dispose of such suits 
and proceedings as expeditiously as possible. We were told 
by witnesses that congestion of work in some of the High 
Courts was considerable.. If this is so, we suggest that 
company cases should receive priority and as far as possible 
should be allotted to a special judge in each High Court. 
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CHAPTERV 
CONSTITl:JTION AND INCORPORATION OF 

COMPANIES 
. [Part II of the .Indian Companies Act, 1913] · 

32. This Chapter is.concerned with the mechanics of in 
corporation of joint stock companies, Our comments and 
recommendations are confined only to the following topics: 

(i) alteration of memorandum of association; . 
(ii) form in which articles of association _are to be 

registered; 
(iii) names of companies; and .. 
(iv) incorporation· of associations· not for profit. 

Alteration of me~rirandum of association 
' 33~ Sections 6 to 9 of the Indian Act contain the provi 

sions relating to the memorandum of association of a com 
pany, .while section 12 sets out the manner in which it can 
be altered. On the general subject of the conditions of a 

1 memorandum and particularly on the objects of a company, 
we received a good deal of evidence, Several witnesses 
complained to us that. companies incorporated ostensibly for 

. - the purposes of manufacturing cotton textiles were engaged 
in the making of acids, chemicals, sugar, vegetable ghee, 
etc., while companies formed for the manufacture of sugar 
were manufacturing .Industrial solvents, photographic 
chemicals, ete., and argued that it was highly improper that 
the resources.of companies should be thus invested in under 
takings which had so little· to. do with the principal busi- 

- ness for which they had been formed. Merely because 
many objects forin part of a memorandum, there is no 
reason why the shareholders should be regarded as having 
-acquiesced in -authorising the directors to undertake acti 
vities which are completely removed from the main object 
of the company. While there was general agreement 'among · 
us that it was neither in the interests of shareholders-nor 
of creditors that companies should take all conceivable 
powers in their memorandum to transact this or that busi 
.ness, we found it difficult to devise a working formula under 
which restrictions could be imposed on their powers to do 
so, without introducing an element of rigidity into their 
constitution ·that might, 'on occasions, seriously prejudice 
their 'interest or· impede their efficient working and the 

. growth of industries. In this connection, we considered the 
practicability of distinguishing between the principal and 
the incidental and ancillary business. of a company on the 
lines of sections 7 and 14 'of the Canadian Companies Act, 
)934*. While we fully appreciated that in theory a 
reasonably 'tenable case· could be made out for this distinc 
tion, a·nd in m:an~ case,s .it might provide a iiseful safeguard 

• 24-25 George V, Chapter 33; as amended by 25-26 George V, 
· Chapter 55. · - ' 
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The Cohen Committee in England approached the sub- _ 
[ect from a different point of view; It admitted "that the 
existing. prolixity in defining the objects 'of a company in its 
memorandum of association was neither in the interest of 
shareholders nor of creditors, and 'as memoranda of associa 
tion were now drafted, the doctrine of ultra vires was an 
illusory protection for shareholders and ·a pitfall for third 
parties dealing with a company.· But it took the view that 
the prevailing practice was .largely a consequence of the" 
rigidity of the then· existing' provisions of the English com 
pany law relating to the alteration of a memorandum, and, 
therefore, .recommended considerable relaxation in these 
provisions and in particular: suggested that companies 
should have as regards third parties the same powers as an 
individual. Its recommendations were, however, rejected 
by Parliament, 'as constituting too radical a departure from 
an established principle of the English company law and 
eventually, the 'modified provisions of the present section 5 
of the English Companies Act, 1948, read with section 23 of 
the Act, were accepted as a fair compromise between diver 
gent points of view. 

' 
In the circumstances of this country, we do not consider 

any such relaxation in the -exfsting provisions of the Indian 
· Act either necessary 'or desirable. Nor do we favour any 
intervention in this matter either py the Central. Govern- · 
ment or by the proposed Central Authority. Instead, we 
would rely on the. responsible. judgment of the management' 
and the periodical vigilance of shareholders. Our specific 
recommendations relating to the powers of directors and 
managing agents to borrow and to lend and to purchase the 
shares of other companies will go far to restrain reckless 
investments. It is also our hope that the general result of 
gur other recommendations may be to instil a greater sense 
of -responsibility in directors-and managing agents and to 
create a greater degree of alertness on the part- of share 
holders. If, however, our expectations in this regard are 
belied and the managements of companies continue to in 
dulge in activities only yery .remotely -connected with their 

' # - 4 

.. . 
against the illegitimate extension of. a company's activities, 
we were unable .to find any practicable method by which 
this distinction could be generally enforced. Even if some 
practical method could be' devised, we doubt very niuch 
whether it should . be followed in the. existing circum 
stances. The difficulty 'arises from-the fact that, while in 
some. cases it may be possible to distinguish between the 
principal and ancillary business of a company with suffi 
cient precision to enable effective legal provisions to be 
made on-the basis of this distinction, it is extremely diffi 
cult, if not impossible, to do so in all cases. Besides, even 
if it were possible to. draw a sharp line between these two 
types of business, .it may well be that, in many cases, the 
seemingly incidental "or ancillary objects of a company are 
as important as its principal objects, and in that case there 
would be hardly any justification for treating the two , 
objects differently. ' . · · 
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Names of companies 

36. Section 11 of the Indian Companies Aer ...i.eals with 
the names of companies. As it now stands, rt 1~ hardly 
adequate for the purpose for which it "is intended, and the 
list of prohibitions which was inserted in sub-section (3) by 
the Indian Companies (Amendment) Act, 1936, is far from 
complete. Instead of attempting the difficult task of com 
piling a. complete list of undesirable names, we recommend 
that this section should .be replaced by the provisions of 
sections 17 and 18 of the· English Companies Act 1948 suit 
ably. adapted for this country. The most important ~f the 

. adaptations would be the substitution of the Central Autho 
rity for the Board of Trade, whose approval 1S required 
under the English Act for a change in the name of the 
company and which has the right to direct that no company· 
shall ):le registered by a name which, in its opinion. is 
undesirable., 

(Page 233 
of the 
Annexure.) 

30 
principal business, we recommend that Government should 
take stock of the situation and introduce such legislation as 
may be necessary to check the evil. For the present, we do 
not think that the evil is either so serious or widespread as 
to call for immediate action. 

Artic;,les .of Association 
' . . 

certain 34. Sub-section (2) 'of section 17 of the Act contains a 
re"'ulations list of the regulations in Table 'A' which must be adopted 
to0be adopt- by all companies incorporated 'under the Act. In paragraph 
ed by ~ 239 of our Report, we have commented on the regulations f~:~~~~ contained in Table 'A' and have recommended the dalation 
bf ~0• of some of them and the conversion of some others into 
Annexure.) 'Compulsory regulations. We have further suggested that 

the compulsory regulations should be removed from Table 
'A' and incorporated in the Act as substantive provisions. 
In view of this, we do not consider it necessary that the 
compulsory regulations should again be enumerated in sub 
section (2) of section 17 of the Act. This sub-section should/ 

1 therefore,' be suitably amended 
Managing 35. Having regard to the importance of managing agents . 
Agenoy in the working of joint stock companies in this country, we 
:greement t recommend that copies of managing agency agreements or· 
0£ ~1fu1!ear where such agreements are still under consideration at the 
(Page 234 · time of the preparation of the articles of a company, copies 
of the . of the draft of such agreements should be printed and affix 
Annexu:re.) ed to the articles of association before they are registered. 

When the agreement has been finally executed copies of the 
agreement should be attached to the articles of association 
and one copy should be tiled with the Registrar of Joint 
Stock Companies. Our attention was drawn to the delays 
and difficulties in printing experienced in certain parts of 
India, particularly in the Calcutta area, but we do 'not think 
that these difficulties are such as to justify any amendment 
of section 19, which requires that the articles of a company 
must be printed. . 



* Judgment of the Oudh Chief Court dated the· 4th September 1944 
in Ganesh Das Ram Gopal vei-smi R. G. Cotton Mills C<>. Ltd. and anotiher, 

----------------------···--- 

31 
Associations ndt for profit 

- 37_ Section 26 of. the India'n Companies Act, 1913, pro· Exemptio1;1 
vides for the incorporation under this Act of associations 0t! assotcfiia· 

· fi b• f h ti · f ions no or · formed not for pro t, ut' or t e promo ion o c_omme_rce, profit from 
art science 'religion, charity or any other useful object, filing 
Th~ power:; of the Central Government in this regard are certain 

~ in 'practice exercised by the Stat~ G?ver_nments b¥ delega- (;~ur:S235 
tion of authority to the latter, but. it will be noticed that of !\he 
under· section 289A of the Act, the powers of the Central Annexure.) 
Government .in respect of non-trading companies, with 
objects confined to a single State are the powers· of the 
State Government concerned. It follows that as regards 
associations not for profit; whose objects are confined to a 

' single State, the powers conferred on the Central Govern 
ment under this section can be exercised only by the appro 
priate State Government. It was suggested to us that a. 
sub-section might be added to this section authorising a 

" State Government to exempt a company to which a licence 
had been issued under this section from filing returns relat 
ing to directors, although the names and occupations of 
directors might be required to be supplied. We commend 
this suggestion to· Government. 

38. There is another important proposal trrat we make Eligibility 
under this section. Recent judicial decisions have thrown ofe=~CW'P 
doubt on. the point whether a firm as distinct from a com- :r assoola 
pany, can. be a member of. an association not for profit. * tions not for 

.._ We are not unaware of the complications that might result profit. & 
from admission of firms into the membership of associa- g;ge; 2ife 
tions incorporated under section 26, but we consider that Ann~xure). 
the balance of advantage is distinctly in favour of such 
admission. For, the usefulness of many associations not 
for profit is likely to be seriously undermined if important 
business houses are debarred from participating in/ the 
activities of such associations in their own right merely 
because they are firms and not companies. We, therefore, 
recommend that this section should be suitably amended to 
enable firms to be members of associations not for profit. 
We consider; it necessary, however, that those associations 
should be required to provide in their articles that, on the 

~- dissolution of the partnerships, the memberships of these 
firms _in these associations would also automatically lapse. 

Subject to the above proposals, we recommend that the 
entire section should be replaced by the provisions of sec- · 
tion 19 of the English Companies Act, 1948, with the modi 
fication that. the powers conferred on the· Board of Trade 
under this section should be exercised by the proposed 
Central Authority. 
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:J9. This Part, of the Act of 1913 covers comparatively 

wide ground and deals mainly with the rights and obliga 
tions of holders of shares vis-a-vis the management of 
companies, when a company has been incorporated or 
when its capital structure is under re-organisation, and 
lays down the procedure for the adjustment o'f these rights, 
and obligations. Our recommendations under this Part are 
i;ully set out in the Annexure of our Report. In this Chap 
ter, we shall comment only on the more important of them 

, which concern the following topics: - 
(i) the register of members. and the annual return; 

·(ii) the transfer of shares; - 
(iii) the policy to be followed in regard ·to share 

warrants; /: 
(iv) classes of shares and the right? attaching to 

them; 
(v) alteration in share capital. 

Register of members and the annual return· 
Relationship 40. Section 30 of the present -Act defines the members of ::6t;";:n a company. The original subscribers to a memorandum 
c~~pa!y' together with those who subsequently become members 
and its sub- constitute a company from the date of its registration, but 
-sidiaries, it is desirable to define more clearly the membership of a 
(Pagh 237 holding 'company than the Act at present does. We recom ~!~e) mend that the provisions of section 27 of the English Com- 

' panies Act, 1948, .be adopted. Under this section of the 
English Act, no subsidiary. or its nominee can in future 
become a member of its holding company, except as a per-;. 
sonal representative or a trustee. In the latter case, 
-neither the holding company nor the subsidiary may 'have 
any beneficial interest under the trust except by way of 

. , security for the purpose of a transaction entered into in 
<, the ordinary course of a business, which includes the lend 

ing of money. In regard to subsidiaries, which are already 
members of their holding companies, they are permitted to 
retain their membership but can exercise no voting rights 
in future, except where they ·are personal representatives 
or trustees. Further,' any allotment or transfer 'of shares 
in a company to its subsidiary is declared to be void. These 
salutary provisions constitute an attempt to maintain the 
separate operational identity of a holding company and its 
subsidiary and thereby to preserve the respective share 
holders' control over them. In the absence of any such 

<provision, the affairs of a holding company and its' subsi- · 
diary may, in the hands pf unscrupulous company rnana-' 
gers, become inextricably involved and confused to the 
serious ';letriment of shareholders 

3~ 

CHAPTER VI 
SHARES AND SHARE CAPITAL 

[Part III of the Indian Companies Act, 1913] 
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Transfer .of shares 
- 42. Under the scheme. of the Indian Act, as in . the Directors' 

English' Companies Act, 1948, the right to refuse to register right to 
the transfer of shares· belongs to the directors· in terms of ~efua~ 
the articles of the company concerned. If the articles do 6~~h~~~ not contain any such power on the part of the directors, the (Page 238 
registration of the transfer cannot be refused, unless there of the 
is any breach of any of the provisions of section .34 of the Annexure.) 
Act, relating to the transfer .. We understand that the legal 
position 'is that when the directors refuse to register an 
otherwise valid transfer of shares, the presumption is that 
they act bona fide and even i.f they refuse . to give any 
reasons, no inference of mala fides can be drawn against 
them. The onus of proving bad faith lies on the persons 
who challenge the action of the directors. If, however, the 
directors give-any rE::ason for - efusing an application for" 

461 Mo~F .. 

·41. ·we attach~much importance to the fullest disclosure FUil dlsclo 
of all relevant 'information in the register of members and.~U:e 0f ~- 
the annual retur~, ~o the maintenance of the re~ister up to l'~g~:!!on::} 
date to the submission of the annual return within the pres- membersand 
cribed date. with all n~cessary entries, and to adequate fa- annual 
cilities for the inspection of the register and the annual re- (~tum. 
turn. From this point ~f view, we ~uggest tha.t section 32 an~g;U37, 
of the Act should be revised. on the Imes of section 124 read of the . 
with .section 126 of the English Companies Act, 1948, sub- Annexure.) 
ject to the following modifications; The , annual return 
form, 'Form E', should be brought in line with 'the prcvi- 
sions of Schedule VI of the English Companies Act, which 
provides inter alia that the .annual return should also con- 
tain a list of registered debenture holders and information 
about their occupations and the occupation of other direc- 
tors. Sub-section (3) of section 32 of the IndianCompanies 
Act requires the annual return and summary to be com- 

. pleted within 21 days of the first or ordinary annual gene 
ral meeting of the year. Section 126 of the· English Act 
extends the period to 42 days. We suggest that this period 
should be a month from the date. of the holding of the · 
annual general meeting. 

· Similarly, a slightly -different form of. annual return 
_.___ should be submitted by. companies not haying a share capi 

tal, on the lines of the provisions contained in· section 125 
of the English Act. We further suggest that ,.the annual 
return should be submitted to the Registrar of Joint Stock 
Companies within one month of the holding of the annual 
general meeting of a company. In order that bonus shares 
might be brought clearly under section 10<1 (1) (a) of the 
Indian Companies Act and 'might not be construed to fall 
under section 104 (1) (b), we suggest that a separate head 
ing. for bonus shares should be inserted under sub-section 
(2) of section 32 of the Indian Act. We also suggest that 
section 125 of the English Companies Act which provides 

... for the submission of the annual return by a company, not· 
having a share capital, should be incorporated as a separate 
sub-section in this section. · 
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Powers to 43. Several witnesses and shareholders' representatives 
~effe tran;i- generally pressed for a provision in the Act that fully paid ,;ftho~=m up shares should be freely transferable and that the direc 
t.ors aubjeot tors of a company should not have the power to refuse to 
tQ right of register transfer in such cases. It was contended that the 
sppeel of power now conferred on the directors by the articles was 
~=.!~~or often abused, and the restriction on transferability affected 
(Page 238. the negotiability of shares and was, therefore, detrimental 
oftbe to the interest of investors. We are aware that in some 
Annex:ure.). cases the right to refuse to register transfers has been mis- 

used by the directors, and that the argument about the 
negotiability of shares is not without force. We would also 
add that the London Stock Exchange and the leading stock 
exchanges in India. e.g., those of Calcutta, Bombay and 
Madras, do not usually grant quotation to securities if 
directors have the power to refuse the transfer of fully 
paid-up shares. Several companies have accepted this re 
quirement. This suggests that in the case of quoted secu 
rities, at any ra'te, the argument in favour of retaining 
directors' powers to refuse transfer of fully paid-up shares 
is not strong. Nevertheless, we take the view that, all 
things considered, it will not be generally in the interest of 
the companies to deprive the directors of their present 
right, provided that the articles of the company confer this 
right on them. While the possibility of abuse of this privi 
lege remains, we can visualise circumstances in which this 
right may be legitimately exercised in the interest of a 
company. In order, however, to reduce the possibility of 
arbitrary action on the part of directors to a minimum, we 
suggest that while they should be free to exercise the 
powers conferred on them by the articles, it should be 
open to the transferor or transferee of a fully paid-up share 
in a public company to prefer an appeal against the order 
of the directors to the proposed Central Authority. We 
would, however, suggest that hearings on this appeal before 
this Authority should be conducted confidentially, so that 
the law of libel may not apply to them, and that the 
Authority should be under no obligation to disclose com 
munications with the parties concerned or to give reasons 
for its decisions. 

Definition of 44. We have two minor recommendations to make under 
' soripe ". sub-section (3) of section 34 of the Act. This sub-section 
(Page 239 requires that all applications for transfer of shares or ~!~.) debentures must be accompanied by duly stamped and 

executed instruments. of transfer along with the "scrips" 
concerned. Practical difficulty has been encountered by 
the present requirement about the production of "scrips", 
inasmuch as they are not always available to the members 
of a company tillrseveral days have elapsed after the issue 

34 
transfer, the Court is entitled to go into the reason and to 
arrive at a finding 'on it. It is partly because of this fact 
and partly because of the present law of libel that the 
directors generally refuse to give any reason for their 
action when they decline to register a transfer of share. 
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Classes of shares 
47. The Indian Companies Act, 1913, makes no specific Present 

provision about the classes of shares, which a company can "'ittin:~igh:s - 
issue, or the rights attaching to shares of different classes. dJe~ent 0 

It would be convenient if we discussed this subject at this classes of 
stage. Some witnesses appearing before us commented shares. · 
adversely on three practices-(a) the conferment of voting 
rights on preference shareholders in the same way and on 
the same terms as for ordinary shareholders, (b) the abso .. 
lute denial of voting- rights to preference shareholders and 
(c) the more recent practice of issuing deferred shares with 
disproportionate voting rights which grew up rapidly since 
the outbreak of World War II. We were given to under- 
stand that these practices were prevalent more or le~s all 
over India. We do not consider it necessary to go into the 
motives underlying these practices but the only argument 
in favour of the practice of conferring disproportionate 
voting rights on deferred shares is that they provide an 
incentive for the investment of capital into certain types of 
enterprises, generally of a risky and speculative nature- · 
which would not otherwise be attracted to them. The his- 
tory underlying most recent issues of deferred shares, how- 
ever, belies this theory, and even if in some exceptional 
cases, additional inducements to investors are considered 
necessary, it is difficult to justify such differential treat- 
ment-to certain classes of investors as a matter of general 
policy. On the contrary, the issue of deferred shares with 

... 

Share-warrants 

46. Sections 43 to 48 of the Indian Companies Act deal ~~ge;t~o 
with "share-warrants". We are not unaware of the ill- Ann~xur:.) 
deserved cover which share-warrants may provide for those 
who carry on anti-social activities, but we do not think 
that much use is made of these provisions in this country. 
We do not, therefore, consider it necessary to repeal these 
sections. The objects of public policy can, in our view, 
be adequately achieved by a stipulation to the effect that 
no such shares should be issued unless (a) there is a provi- 
sion in the articles of the company for such issues and (b) 
the prior approval of the Central Authority has been 
obtained. · 

35 
'of the letters of allotment. We, therefore, suggest that the 
word "scrip" in this sub-section should be so defined as to 
include allotment letters. 

45. In paragraph .139 .of its report, the Cohen .C~:n~i:ti.t~ee Oertifica.tio 
referred to a practical difficulty caused by the indivisibfllty of shares. 
of share certi?cates, and recommended th8:t the law as to ~age ;t! 
the "certification of shares" should be clarified and placed Annexure.) 
beyond the reach of conflicting judicial decisions. Section 
79 of the English Companies Act, 1948, carries out this re- · 
commendation. We suggest that a similar section be 
adopted also in the Indian Act. 
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• Palmer's Company Precedents-Sixteeth Edition, p. 693. 

4B. Our recommendations cm this subject are broadly 
as follows :- 

• (i) the capital of a com~any should, as regards 
issues made after the date of the publication 
of the Report, be divided intcJ. two broad cate 
gories namely equity capital and preference 
capital. We. h~ve already defined _equ~ty '~a.pita! 
in our redraft of section "105C. (vide item 21 of 
the Addendum to the Annexure of our Report). 
We suggest that all share capital of a company 
other than equity capital should be deemed to . 
be preference capital; 

Future 
classification 
of shares 
and rights to 
be attached 
to each class. 
(Pages 241- 
44 of the 
Annexure 
and para. 52 
of the 
Report). 

As regards preference shares it is not now common to 
find absolute voting rights. being granted to this class of 
capital. .As the . learned editor of Palmer's Company 
Precedents observes- ~ 

"Formerly it was not usual to distinguish between 
the preference shares and the ordinary shares 
as regards voting. They were all treated as in 
terested alike in the company and given the 
same right of voting, but for many years past, 
it has been customary to give only qualified 
voting rights to preference shares the matter 
is one of great importance, ·for if preference 
shares have full voting rights they may be able ~ 
to direct the proceedings of the company in a 
manner opposed to the interests of the ordinary 
shareholders; they may be in a position, for 
instance, to. elect directors and to control their 
proceedings, and to restrict the development of 
the business; and they may unduly exercise · 1· 

their powers in their own favour, and in a 
selfish spirit, for the interests of the two classes 
are very commonly more or less in conflict, the 
interest of the preference shareholders being to 
preserve the business on a safe oasis sufficient <, 

to produce their preference dividend, whereas .> 
the interest of the ordinary shareholders is to 
increase it, and for that purpose to incur some 
risks, if necessary."* 
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36 
disproportionate voting rights has often- _result. ed in ~t· he 
control of an undertaking by a minority of sharehol ~rs, 
and by the undesirable repercussions which ·~hey prod· ce 
on investment markets more often than not impede capital 
formation. Indeed, in our view, deferred· shares with dis 
proportionate voting rights have, as a rule, little to com 
mend themselves; and except in very rare cases are merely 
a legal device for securing control over an undertaking, 
with a comparatively small holding of share capital. 



(v) as regards. existing companies which have 
issued any shares, by whatever name called, 
conferring on the . holders thereof voting, rights 
more favourable than those which we propose 
should be conferred in future on the holders of 
equity capital, it should be provided in the Act 
that the companies must, within a period of 
three years from the passing of the Act, bring 
the voting rights in respect of such shares in 
proportion to the amount of capital paid up or 
credited as :eaid up thereon. 

(iv) 

(iii) voting rights in the case of all shares-equity 
as well as preference, when such rights become 
operative in the case of preference shares 
should be strictly in proportion to the capital 
paid or. credited as paid up thereon; 

no class of shares other than a preference share 
carrying a fixed dividend should be issued, 
which confers any rights as to dividend, capital 
or voting power of the company, disproportionate 
to the rights attaching to the ordinary shares 
without. the prior consent of the Central 
Authority; 

I 
I 
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I 

years; , 

in regard to any resolution passed which 
directly affects any of the rights ~ttached 
to such snares or the interests of the holders 
thereof including any resolution for the 
winding-up or reduction of capital of the 
company . 

In the case of non-cumulative preference shares 
the voting rights of holders of such shares 
should be exactly on the lines of those 
given to cumulative preference shareholders, 
subject, however, to the exception that non 
cumulative preference shareholders shall 
not be entitled to vote unless their dividends 
have remained unpaid for a successive 
period of two years. Such voting· rights 
shall be exercisable. only when payment 
has not been made for two successive 

I I , 

(b) 

during such period as the preference · share 
dividend or any part thereof remains in 
arrears and unpaid, such period starting 
from a day not more than a year or such 
lesser period, as the articles might provide, 
after the due date of the dividend; and 

(a) 

37 
(ii) preference shares should, in future, have only 

qualified voting rights, i.e., in the following 
contingencies:- 

I' 
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Our above recommendations apply only to public 
companies, although private companies which are converted 
into public companies or are subsidiaries of public com 
panies would automatically come within their purview. 

There is one small point to which we would refer in this 
context. We recommend that when calls are made they .... 
must be made on a uniform basis for the amount so called 
on each share in any particular class. 

Alteration in share capital 
Provil>ion of 50. Sections 50 to 53 of the Indian Companies Act, 11J13, 
funds for deal with increases in the share capital of a company, 

,.+ -- (vii) existing dividend or other rights attaching to 
any shares should not be affected by the Act. 

Power of 49. We consider that the above recommendations will 
Centra~t adequately safeguard the interests of both preference and =~~0~~ to ordinary shareholders, ea far as voting rights are concerned. 
general rules At the same time, flexibility is ensured by the authority 
in special proposed to be conferred on the Central Authority. This 
cases. will meet the requirements of those special cases where ~a~:s it!· it is obviously in the interest of the company as a whole 
Annexure). that the general rule? laid down above should be relaxed, 

but shareholders will be able to rest assured that directors 
will not be able to issue shares with disproportionate 
voting or other rights, unless the issue has been considered 
and approved by an independent body on the merits of the 
case. 

38 
Provided, however, that during this interim period 

such disproportionate voting rights should not 
be exercised on any resolution relating to the 
appointment or reappointment of a managing 
agent or any variation in the managing agency 
agreement, the appointment of buying or selling 
agents, the g'rant of loans to any company under 
the same management as that of the managing 
agent of the company or the managing agent's 
associates. On resolutions re1ating to these 
matters, the voting rights should be strictly in 
proportion to the capital paid up on such shares; 

(vi) the Central Authority should, however, have 
the power to exempt any company from the 
requirement of the last preceding clause if it 
thinks that there are special reasons for doing . . 
so, but we would add that we do not recommend 
the grant of the exemption suggested above to 
any company which has issued shares with dis 
proportionate voting, dividend or other rights 
after the 1st December 1949, when the Gov 
ernment of India's Memorandum on the Am 
endment of the Indian Companies Act was 
made known to the public; 
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while sections 54A to 65 deal with restriction on purchase ~chase o' 
of its own shares by the company and with reductions in ben:':t 

0/0~ its capital. The only important recommendation that we employees .. 
make is that the prohibition imposed by section 54A of and loans to 
the Indian Companies Act should not apply to the pro- employees 
vision of funds by a company for the purchase of, or sub- ~~age 2:e 
scription for, fully paid-up shares by a trustee or trustees Annexure). 
for the benefit of employees of the company or to grant of 
loan by the company to its employees for a similar purpose. 
We, however, suggest that such payment should be subject 
to the limit of three months' salary of the employees con- 
cerned. The object of our recommendation is to enable 
the purchase of its shares by a company on behalf of and 
for the benefit of its employees or by the employees them- 
selves up to a limited extent. Section 54 of the English 
Companies Act, 1948, imposes no such limit on the purchase 
of a compahy's shares, but in the circumstances of this 
country, we have considered it desirable to limit the pur- 
chases to three months' salary of the employees. We 
trust that this provision, if wisely and tactfully implemen- 
ted, will enable the employees to have a reasonable stake 
in the affairs of. a company and promote the improvement 
of industrial relations. At the same time, the operation 
of this provision will have to be carefully 'watched, in the 
initial stages, so that the opportunity that it offers to a 
company for the investment of its funds in its own shares 
is not abused to the prejudice of the employees. It should 
be one of the functions of the proposed Central Authority 
to watch developments of this lype, and to suggest appro- 
priate action to Government, if and when circumstances 
call for such action. ' . 

51. There is another matter relating to the reduction of Power of 
the share capital of a company to which we would like to ~~mrt to 
draw attention. Sections 58 and 59 of the Indian Companies wi1~ense 
Act, 1913, require that where the proposed reduction of formalitieu 
share capital involves either diminution of liability in res- relating to 
pect of unpaid share capital or the payment to any share- s~ttle~:t, 
holder of any paid-up share capital, the Court shall settle ~b;::ii~ne~o 
the list of creditors entitled to object to· the reduction and reduction of 
adjudicate on their claims to object before it passes any capital. 
order confirming the reduction. It is not open to the Court (~age ;:0 
to dispense with this elaborate procedure, even if it is satis- ~nnexur:) 
fled that no such adjudication is necessary. We recommend ' · 
that this apparent limitation on thee power of the Court 
should be removed by the incorporation in section 59 of a 
sub-section similar to sub-section (3) of section 67 of the 
English Companies Act, 1948. This sub-section enables the 
Court to dispense with the formalities relating to the settle- 
ment of creditors' objections, where it is satisfied that the 
scheme of reduction would not jeopardise their interest. 
This would be particularly useful where life insurance 
offices desire to reduce their capital, as, under the, existing 
law, Courts have no power, even in fit cases, to dispense 
with notice to policy holders who are considered to be 
creditors of such companies. 

- 
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• Vide Naualal Zaver vs Bombay Life Assurance Co. (1950) on appeal 
from \j !).HJ; '3. till, 50 Bombay L.R. 413. · . \ 

Under the existing section, when it applies; new 
shares have to be offered to all shareholders 
irrespective of class. We consider it obviously 

. unfair that holders of preference shares should 
automatically obtain privileges where further 
capital is to be issued, and our recommendation 
restricts the right of taking up further shares to 
the holders of the equity capital in the company. 
as defined by us in our redraft of section 105C 
(item 21 of the Addendum) unless the company 
in general meeting sanctioning the issue decides 
to the contrary. 

Furtheri:isue 52. Before we pass on to the next Chapter we would r: 0:gral. say a few words to explain our redraft of section 105C of 
0r6ge the the Act of 1913- (vide item 21 of the Addendum to the An 
Annexure nexure of our Report) which has been a prolific source of 
and page 399 trouble since its insertion by the Indian Companies (Amend -A.~the ment) Act, 1936. In o_rder to resolve conflicting judicial 

dendum.) decisions" and to clarify ·the ·int~ntions of the legislature, 
as we understand them, we propose that this section. 
should be concerned with all increases in the subscribed 
capital of a company after the first allotment has· been 
made. Our recommendations on this point are as follows: - 

(i} that the additional capital should be offered to 
the holders of equity capital in the company in 
proportion to their holdings of paid-up capital 
unless the company in general meeting sane-· 
tioning the issue de~ides to the contra.;y; ~ 

(ii) that a holder of equity capital to whom this offer 1 

is made should have the right to renounce. the 
whole or part of this offer in favour of a third 
party unless the articles otherwise provide; 

(iii) that the 'directors should have the power to dis 
pose of the new shares in a manner beneficial to 
the company, when the. holders of the equity 
capital to whom the additional shares are offered 
decline to .accept them, or when in the opinion of 
the directors and by reason of the ratio which 
the. new shares bear to existing capital, any of 
the new shares cannot be conveniently offered to 
the holders of equity capital: and 

(iv) that subject as above, nothing in a company's 
memorandum .or articles of association or in any 
agreement with a third party .should authorise 
the directors to dispose of the new. shares other 
wise. 

40· 
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54: In the proposals that we make in this Chapter, we Relatlvo 
· have tried to adapt the provisions of the English Com- p1•ovisi~ma 
panies Act, 1948, and the recommendations of the Millin filn u;ted 
Commission in South Africa to th.e 'conditions of this coun- andgS~~b 
try, but we would point out that in several material parti- Africa. 
-culars, our recommendations go much beyond the English (Pages 295-8 
Act or the recommendations contained in the MjJlin re- ~ the · 
port. Section 38 and the Fourth Schedule of the English anJ0~~~ 

Act lay down the requirements as to disclosure in a pros- 375-~B~f the 
pectus, while section 48 and the Fifth Schedule provide Addendnmt 
for similar disclosure in _a statement in lieu of prospectus, 
Section 93 of the Indian Act of 1913 sets out at length the 
matters which have to be brought "out in a prospectus, 
while section 98 read with Form I in the Second Schedule 
to this Act sets out the particulars which must be included 
in a statement in lieu of a prospectus. As will be seen 
from the Addendum to the Annexure of our Report, we 
have attempted a redraft of these and connected sections 
more or less on the lines of sections 38 to -46 of -the English 
Companies Act, read with the Fourth Schedule of this Act, 
appropriately modified by the- recommendations of the 
Millin Commission in South Africa. Similarly, in regard 
_to the provisions about allotment of shares, our recom 
mendations are based on sections 47 to 52 of the English 
Companies Act, while our recommendations as to mini- 
mum' subscription· follow very closely the provisions in 
clause ( 4) of the Fourth Schedule of that -Act, It' will be 

- 41 

•' 

[Part IV of the Indian Companies Act, 1913, sections 
92-105B and sections 106-108.] 

53 .. In this Chapter, we propose to deal with - the provi- Full _ 
sions of- the Act of 1913 relating to prospectuses, allotment disclosure. in 
of shares and minimum subscription. The evidence tender- prospectus 
ed before us on these subjects was conspicuous by its~: ~a~a~oe 
unanimity; and we found, in course of the examination of ~cc~un~. 
witnesses an agreeable readiness on their part to fall in 
with most of the suggestions which we now present as our 

Y recommendations in this Chapter. Recent developments 
in - company law have emphasised the· importance of the 
fullest possible disclosure in prospectuses or statements in 
lieu of them, and in the balance sheets and -profit and loss 
accounts of companies. For, it is now increasingly recog 
nised that full disclosure of the facts and circumstances - 
relating to the formation of a company and the manner in 
which it is worked as reflected in its accounts, constitutes 
the best safeguard against abuse of the processes of the 
law by unscrupulous company promoters and .managers. 

• I CHAPTER VII 
PROSPECTUS l\'.iINilltIUM SUBSCRIPTION AND 

' · ALLOTMENT.OF SHARES 

i .• 
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Names, 
occupation 
of managing 
agents. 
managers, 
eto. 
(Pe.ge 390 
of the 
Addendum). 
Capital of _ (3) Clause 4.-This is a new requirement. It seeks to 
~he manag· require information about the capital of the managing ~~:~~1;Y · agency company, as cases have come to light where such 
(Page 390 capital has been found to be highly inadequate "as com 
of the pared with that of the managed company and the stake in 
Addendum). valved therein. While we do not consider it practicable to 

(2) Clause 3.---,This clause amends section 93(l)(c) by 
bringing managing directors within the scope of the sec 
tion and extending the information required about remu 
neration and compensation for loss of office. 

I 
t' 
' 

. (1) Clause 1.-This clause refers to section 93(1)(a} 
which, among other things, requires disclosure of the con- · 
tents of the memorandum of association. While it does 
not suggest any· change to the existing clause, it is neces 
sary to mention that under tlie Fourth Schedule to the 
English Act, 1948, this disclosure has been done away with 
on the ground that the business of the company would be· 
invariably disclosed in the prospectus. We have, however, 
retained with a slight amendment the _present provision. 
with regard to disclosure of contents of the memorandum 
as many provisions, besides those relating to the company's 
business, are generally inserted in the memorandum. It 
would, therefore, not be advisable to deprive the intending 
subscribers of the knowledge of these provisions. Our pro 
posal is also- in keeping with our earlier recommendation ).. 
where, differing from the English Act, we have retained 
the existing' provisions about obtaining the Court's sanction 
to alteration in the memorandum. 

Memoran· 
dum of 
association 
(Page 390 
of the 
Addendum). 

Contents of 55. Our principal recommendation concerns the parti! 
prospectus. culars that should be included in a prospectus. We recom- _ 
raag~sth375• mend a considerable enlargement in the requirements:' < 
Adcfendu1:n). under this head as laid down in section 93. Our proposals. 

are contained in the schedule which forms part of item 20 
of the Addendum. In the following sub-paragraphs we 
comment on the more important of them. The references. 
to the clauses below are to those in this schedule. 

42 
seen from the form in which our redrafts of the relevant 
sections of the Act of 1913 have been cast, that we have . 
followed the arrangement of matter in. the English Com 
panies Act, 1948, relating to these sections, and have trans 
ferred to a schedule the particulars to be disclosed in a 
prospectus, which are now enumerated in section 93 of the· 
Indian Act. We think this is an improvement on the exist 
ing arrangement, inasmuch as the relegation of a mass of 
details to a schedule will focus attention on the provisions 
of the substantive sections, and thereby help in the better 
appreciation of the iriter-relations between them. 

. Prospectus 

I 
[. 
I 
I 
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formulate a hard and fast rule about the proportion which 
the subscribed capital of the managing agency company 
should bear to that of the managed company, we feel that 
intending subscribers are entitled to information from 
which they may be able to form a judgment about the 
financial standing of the managing agency company. 

(4) Clause 5.-This clause deals With minimum subscrip- Minimum 
tion. The relevant provisions are contained in section 101 and subscription. 
are combined with those relating to restriction on allotment. (~ag:h 390 
We have separated those provisions from the above section 1dden~um) 
and have included them in the schedule which is their · - 
appropriate place. We have suggested that the require- 
ments in respect of each head mentioned in sub-clause (a) 
c:f this clause should be separately stated as under the 
English Fourth Schedule, and that such requirements 

~ should be stated after due enquiry by the directors. We 
also recommend that an additional heading be inserted 
covering all expenditure other than such as is to be specifi 
cally indicated. The present Act permits the mention of an 
omnibus figure to cover all the four items mentioned in 
sub-clause (a) of .clause 5 of our Schedule. This is un 
satisfactory and has led to widespread abuse in the form 
of grossly under-capitalised fl.oatations. The ease with 
which mushroom companies have been floated albeit with 
the approval of the Controller of Capital Issues in many 

~ cases, points to the· necessity· of imposing some obligation 
on directors for making due enquiry before estimating the 
capital requirements of the concerns. Taking advantage 
of the present unsatisfactory position, promoters have ·suc 
ceeded in obtaining certificates to commence business with 
what little capital they have been able to collect. In the 
result, concerns have failed to make any headway and the 
interests of the investing public have suffered. 

(5) Clause 6.-This clause provides for information about Opening of 
the time for the opening of the subscription Jist. This s_ubscriptioI1o 
is a new requirement and is consequential upon the pro- hs~ e 391 posed new section 101(1) in the Addendum which is referred~ g the 

-..1.... to later on. · Addendum}. 

(6) Clause 8.-This clause requires disclosure of the Options and 
substance of any contract or arrangement or proposed ~r~:l"enti.al 
contract or arrangement whereby any option or preferential ~~ar~g 
right of any kind has been or is proposed to be given to issue of 
any person to subscribe for any shares or debentures in a shares. 
company and other incidental· matters. This is a new qaf~ ~391 
requirement, and should prove useful especially in those ~dde:dum)~ 
cases where it is customary to allot shares or debentures 
to some particular interests, e.g., machinery manufacturers 

J- or technicians for services rendered or to be rendered or 
where shares are allotted to a broker with a view to his 
offering them for sale to the public. 

(7) Clause 10.-This clause provides for disclosure of the Issue. '>f 
amount of premium if any, payable on each share and where c:rtam t 
some shares are to be issued at a premium and -others of : ;:!u!m_ 
the same class at par or at a lower premium, of the reasons 
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troperb~ to (Q) Clause 12.-This caluse requires disclosure of infor a:fu;:n~~~ mation concerning -the property to be purchased by the 
thereof. • company issuing the prospectus and the vendor thereof. 
{Pages 392 The existing provisions_are contained in sections 93(l)(f) 
and 393 and 93(1)(ff). Our proposals seek to follow· clause (9) of 
°fddth~ ) the Fourth Schedule to -the English Act, 1948, with certain 

en um· additions. It .would not be out of place to mention that 
the most material change -ma:le by the English Schedule 
refers to disclosure of prior transactions in respect of the 
property that may .have taken place during the preceding 
two years. This is already provided for by section 93(1)(ff). 
Certain exceptions in this respect made by the English · 
Schedule have, however, been adopted by us as they ap= 
pear to be reasonable. As regards the additions proposed 
by us, we invite attention to sub-clause (c) of clause (12) 
under which the nature of the title or interest in the 
property is to be ·disclosed. This has become necessary ·in 
view of certain instances brought to our notice where 
prospectuses have been issued for accuiring properties 
bearing defective titles. This has created difficulties and 
mvolved litigation seriously affecting the interests of the 
companies concerned and the subscribers and their share 

. capital." We also invite attention to sub-clause (d) of 
clause (1) under which in , addition to short particulars 
of relevant transactions completed within the two preced 
ing .years, information has beer, required· as to the dates 
of such transactions, the names ct the interested directors 
or prompters and the amounts. payable. 

. '·· 
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·Under- (8) -Clause 11.-This clause refers to disclosure of under- 
writing. writing arrangements. Although no change is proposed in 
(Page 392 jhe existing section 93(l)(ee), we desire to state that 
'fdd!!~um). instances of defaulting underwriters were br~ught ~o our 

notice and we were urged to recommend the tightening up 
'of, the present provisions on the lines of the recommenda 
tions contained in the Millin Commission report, under 
which the underwriter has to file a declaration as to his 
ability. to carry out his obligation and in the event of the 
declaration proving false, he is liable to be prosecuted. 
Under existing conditions in this country, we are not in· 
clined to resort to such drastic remedy. In our opinion, 
the recommendations made by us in regard to investigation 
of the affairs of a company should be' enough to meet the 
situation as it would be competent for the Central Authority 
in appropriate cases to take necessary action for recovery 
of the~amount lost in: consequence of the failure t.o. carry 
out any underwriting agreement. · 

1. 
I 
i 
i 

for the differentiation. This is a new requirement and is 
intended to meet those cases where shares are issued at. 
a premium to the general body of 'intending subscribers 
and at par or at a lower premium to promoters. While we 
do not advocate complete prohibition of the practice, we 
consider that intending subscribers. are ;..-ntitled to know 
the reasons fo;: such differentiation. 

(Page 392 
of the 
Addendum). 
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(14) Clause 22.-This clause provides for disclosure of Capitallae 
particulars of capitalisation of reserves or profits of .the .tion of. · d 
company and its subsidiaries as also of the surplus arising ~~~~7s0!zi';f 
from revaluation of the assets of the - company and its revaluabion 

-- subsidiaries during the two years preceding the prospectus of assets. 
"and the manner in which such surplus has been dealt with. (~ag~ 394 

This is a new requirement and is justified by the wide- ~dd!n~11m ). 
spread practice of capitalising reserves and the increasing 
tendency to revalue assets. 

(15) Clauses 24 to 26 (Pcirt II) and clauses 27 to 35 (Part Auditors'. 
III).-Clauses 24 to 26 in Part· II of our Schedule follow repoit. 

394 clauses 19 to 21 in Part fl of the English Schedule. They rsag~~ th~ 
seek to replace in a more .comprehensivo and orderly Addendum) 
form the present provisions contained in sections 93( lA), 

· 93(1B) and the latter part of section 93(1)(ff) by requiring 
that the auditors' reports as to=profits and losses and divi- 

, dends paid by the company should relate to five years 
instead of" three years as at present, and that they should 
als.Q relate to the assets and liabilities at the last date to. 
which the accounts· of the company are made up. Similar 
reports are required to be made by qualified accountants 

r 
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(10) 'Clause 13.-This· clause seeks .to amend the existing Su):>·u~der 

: section. 93(1)(h) by including within its scope commission wnter?8• 

~, · paid -or payable t.o·sub-under writers who m~y J>e the p_ro- ~:z:IB3~~n. 
meters or the officers of the company. This 'information of the 
is excluded at present and we do not see any reason for its .Addendum). 
exclusion. 

(11) Clause 14.-This clause seeks to amend section 93(1) Preliminary 
(i) by. requiring information as to the persons by whom (;penB~~3 
preliminary expenses are paid or payable. In view 9f many of ag:he 
different kinds of arrangements that are frequently made 'Addendum), 
with. regard to payment of preliminary .expenses, this in- 
formation is necessary. Information is also called for 

~ as regards the expenses of the issue which need not at 
' ., pres_ent be disclosed. - 

(12) Clause 16.-:-Under this clause information is require-·Genaral 
· ed to-be given as to the general nature of every material natur~ of ~ 

contract .. This recoinmen_dati6~1 _follows paragraph 14 of :~\~~~1s: 
the English Schedule. and is an improvement on the present (Page 393 

·.position as envisaged by section 93(1) (1). The intention of the 
underlying the recommendation is to provide for intending Addendum). - 
investors some means of judging from the prospectus itself _, 

. which contracts are of importance. 
~ - . 

(13) Clause 18.-This clause seeks to amend the existing Interest of 
section 93(l)(n) by widening its scope so as, to require in- dir_ectors 
formation as to the interest of the promoter in addition and .: 

- to the interest of the directors. It also requires disclosure r;~;ot;~~ 
of the interest of these persons in the property purchased of the 
within two years preceding the date of the prospectus. The Addenduro). 
obligation to disclose such interest has also been extended 

. to companies in which the· director or promoter may be a 
member. · - 
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59. Section 94.-This new section follows section ·40 of ..... 
the English Act, under which restrictions are .imposed on 
the issue of a prospectus containing statements by an ex 
pert unless his written consent is obtained. This section · 
enacts a wholesome rule intended to protect an intending 
investor by making the expert a party to the issue of the 
prospectus and making him liable for untrue statements. 

Expert's 
consent to 
issue of 
prospectus 
eentainiug 
statement 
by him. 
(Page 376 
of the 
Addendum). 

Matters to be 58. Section 93.-This section refers to the Schedule 
l!tsted and with which we have already dealt and seeks to incorporate 
reports t~ be the remaining provisions of section 93 and some of the 
set on~ m provisions of sections 96 and 97 of our Act. It also seeks ~~~i'e'!03~~·& to follow section 38 of the English Act. 
376 of the · 
Addendum). 

Other. 
sectdons 
N!lating to 
prospeotus 
contained 
in item 20 
of the 
Addendum. 
(Pages 375 
89). 

to be named in the prospectus, if the proceeds of the issue 
are to be applied in the purchase of any business or any 
interest therein exceeding 50 per cent., with the exception >--· 
that the report as to assets and liabilities must be as on 
a date not more than •20 days before the issue of the 
prospectus. This stipulation as to the purchase of interest 
in a business is in advance of the English Schedule and is 
necessitated by the large number of recent prospectuses 
issued after acquisition of interests in partnership firms 
(clause 25). Similar reports are also required where the 
company issuing the prospectus acquires shares of any 
other body corporate and by reason of such acquisition the , 
latter company becomes a subsidiary of the acquiring 
company. If the company -whose shares are acquired has 
any subsidiaries, similar reports as to its subsidiaries are("~ 
also to be made. 

Clauses 27 to 35 in Part III of the Schedule follow 
paragraphs 23 to 30 in Part III of the English Schedule 
and are more or less of an explanatory nature in relation 
to the provisions contained in Parts I and II. 

Relaxation 56. The requirements as to the particulars to be included 
of pr?viaione in a prospectus are obligatory. Section 39 of the English 
relattmgt tor Act, however, provides for relaxation of some of these 
con en a o . . h 1· t' . d t ib d prospectus. provisions w ere an app ica ion IS ma e o a prescn e ~ 

stock exchange for permission to deal or for a quotation 
and certificate of exemption is granted by the stock ex 
change to the applicant. We have not considered it ad 
visable to follow this section in the present circumstances 
of the country. 

57. Having dealt with the more important provisions as 
to disclosure, we now turn to the other provisions in item 
20 of the Addendum to the Annexure of our Report, which 
regulate other matters such as issue and registration of 
prospectuses, liability· for misstatements, offers for sale, 
allotments, etc. These provisions are cast in the form of 
running sections numbered 92 to 102. We propose to deal > 
briefly with the more important of these sections. The 
references to the sections below in italics are to those of the 
redraft. 

46 
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60. Secturn. 95.-This section deals with the registration Registrati~n 

of prospectuses and follows section 41 of the English Act of J:~ 
, in important respects. We have also made certain addi- &a;!· 3'17 

~ ..... tions by providing that where a prospectus names any and 378 
person as auditor, attorney, solicitor, banker or broker of of the 
the company, the written consent of these persons should Addendum'). 
be filed at the time of registration. We would point 
out that the mere giving of this consent would not subject 
such persons to any liability unless any of them is acting 
as an expert. The need for the above. provision arises out 
of the necessity for circumspection on the part of these 
persons before they permit their names to be cited in a 
prospectus. They should remember that the public 
attaches importance to the presence of well-known and 

;,... respected names on the face of a prospectus and they 
should be careful not to allow themselves to be associated 
with enterprises about whose merits they have· not made 
some serious enquiry. Sub-section (4) prohibits the issue 
of a prospectus more than 90 days after it had been filed 
with the Registrar. The English Act contains no such 
restriction, but we think it desirable to insert such a pro 
vision. If the issue is too long delayed, conditions may 
alter and what appears in· the prospectus when registered 
may no longer be valid at the end of such a long period . 

...-. Likewise, we consider that the period within which allot 
ment must be made or subscription refunded should be re 
duced from 180 days to 90 days and we have provided for 
this change in sub-section (5) of the proposed section 101A 
in the Addendum. 

61. Section 97.-This follows English section 43 and ~ivi~. 
seeks to amend section 100 of our Act. Two principal li8:bilfYt for 
.amendments may be noted. Under sub-clause {ii) of ::~:S 1\:· 

clause (d) to sub-section (2), the onus of proving that there prospectus. 
was reasonable ground to believe that the expert . was (Pages 378- 
competent to make the statement contained in the pros-~~ ofd the) 
pectus has now been shifted from the plaintiff to the den um · 
-defendant. This gives effect to an important recommenda- 
tion made in paragraph. 43 of the Cohen report. The 

.other amendment is contained in sub-section (3) which 

.regulates the expert's liability. Under this sub-section, the 
-expert is liable as a person authorising the issue of a pros- 
_pectus, unless he can establish his bona fides under any of 
the pleas available to him under the sub-section. · 

62. Sections 98 and 99.-These sections are taken to- Criminal 
.gether as they deal with criminal liability for false or li&bility for 
:fraudulent statements. The proposed section 98 follows mis-:ta:te 
.section 44 of the English Companies Act, which is a new ~:~ 80~~us 

.section. Under the provisions of this section, once the rPa./es 381 
_prosecution establishes the falsity of a statement in a and 382 
.prospectus signed by a director, etc., the onus is shifted of the 
io the defendant of proving either that the statement was Addendum) . 
.immaterial or that he believed it to be true. An expert 
who has given the consent required by the proposed section 

JJ4 will not be deemed to be ipso facto a person who autho 
.rised the issue of the prospectus. 

,, 



Effect of 66. Section 101C.-This section deals with effects of 
irregular irregular allotment. It amends the present provisions of° 
allotment. (Page 3s5 section 102 by extending the period from one month to two. 
of the In our opinion, one month is too short a period for the 
Addendum). purposes of this section. · · 
.Application . 67. Section 101D.-Under the existing law, a company is 
for, and not required to keep its subscription list open for any 
a.llotro.ent of, period; An applicant for shares is also at liberty to with- 
~~est draw his application before the allotment is made. This "'-"' 
&a::s 3~e;- state of the law has set in motion two unhealthy tenden- 
and 387 cies to which our attention has been called by certain 
of the . witnesses. It has been pointed .out .that in some cases the 
Addendum) subscription list is closed on the very day it is opened; 

consequently, the public have no time to digest the con 
tents of the prospectus, much less to obtain independent 
advice. Such precipitate action is evidently not' in accord 
with the intentions of the legislature-which, by prescribing 
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, , Section 99 deals with fraudulent inducements to persons 
to invest in· shares .uf a company 'and is enacted on the 
lines of section 12 of the Prevention of Frauds (Investment) )_ 
Act, 1939, which has for the first time in the history of 
company law of the United Kingdom penalised the reckless 
making of any statement, promise or forecast which was 
misleading, false or deceptive and thereby induced a person 
to subscribe to any issue of capital. We trust that these 
two sections between them will constitute a , sufficient 
deterrent to unscrupulous company promoters against 
making untrue and deceptive statements in prospectuses 
with a view to obtaining capital from the public. 

Interpreta- 63. Section 101.-'This is based on section 4~ of the 
~~fo~~ pro· English Act, which was designed to remove a defect from~' 
relating to section 37 of the English Act, 1929, which is followed by · 
prospectus. the present section 100 in the' Indian Companies Act: We 
(Page 383 have, however, added an important clause to this 'section fdd thd ) .intended to cover such omissions from a prospectus as are 

en um· calculated to mislead intending investors. 
Prohibition 64. Section 101A.-This section follows section 47 of the 
~allotment English Act. It amends those provisions of section 101 

!in~:.um of our Act which impose restriction on allotment. Atten 
sub~cription· tion is c;Ira~n to sub-secti?n (5) abo1;1t. refund of .moneys on ,Ao.- i 
received. the expiration of 90 days if the conditions prescribed by the ·1 
(P~~B4. 383 section are not complied with within the period. This :r the • point has already been dealt with in our comments on 
Addendum). section 95 in paragraph 60. 
Prohibition 65. -Section 101B.-This section follows section 48 of f! :~~~~i:ent English Act and prohibits allotment • in certain cases 
cases unless unless a statement in lieu· of prospectus is filed. It brings 
statement within the compass of one section the present provisions 
in lieu of of section 98 and sub-sections (7) and (8) of section 101. 
fur:dpectus It may be noted that no allotment can be made until three 
{Pages 384 days after the statement in lieu has been filed. · 
ond 385 of 
the Adden- 
dum). 
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68. Sectio~ 101E.-It is usual for a company to. state Allotment. 
prominently on the face of the prospectus that an applica- of shares .. 
tion has been made or will be made to a stock exchange :nd deben- • 
for , quotation of the shares or debentures offered for sub- t:8ba dealt '. 
scription. The object underlying this statement is to give in on stock 
an assurance to the intending investor that the-shares will exchange. 
become marketable and to induce him to subscribe for (P~~0~8~~7. 
them on that basis. Although there is n9 guarantee~ the ;. 
that the .applicatlon for' quotation will be granted _by' the Addendum). 
stock exchange authorities, the public assumes that permis- 

. sion is -likely to be granted .and is thereby encouraged to 
subscribe. Our attention has ·been drawn to the fact that 
in many cases· in spite of this statement contained in the 
prospectus, the necessary permission is not sought or 
sought only after considerable.delay, The Cohen Commit- 

")-. tee has dealt With this problem in paragraphs 23 and" 24 
of -its report. We have tried to follow ·section 51 of the 
Englislr Act, which has been specially enacted to meet the' 
above situation. Unden.fhis section, where a statement-of 
the kind referred to above is made in a prospectus, the 
.company concerned has to make an. application to the stock 
exchange for "permission to deal" before the third day alter 

461 MoiF. 
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detailed particulars to be -.:irlserled in a prospectus, "must . 
be presumed to have expected.cthe intending investor io 
consider the information contained in it before he risked 
his money in the particular venture. Further, .a class of 
-persons, colloquially known as 'stags' in the investment 
world, has arisen who prefer to make applfcations on· a 
large scale with a View to reaping a quick profit on, resale 
at a premium while the going is good, bqJ who would be 
quick to withdraw the applications on the slightest prospect 
of the issue being fou'.!l:d unpopular. Both these tendencies 
to .which the Cohen Committee has also drawn attention 

· in paragraphs 19 and 29 of its report are attributable to the 
present ,unsatisfactory state of the law and call for some 
action. A remedy is provided by the new section 50 of the 
English Act under which the subscription list is to be kept 

- open for three days after publication of the 'prospectus. 
Having regard to distances in this country, in the section 
proposed by us, we have increased this period to five days. 

. In the English section, a provision has been made prevent 
ing applicants from withdrawing their applications, unless 
any person who is a party to the issue of the -prospectus, 
e.g., an expert, ,has withdrawn his consent by advertisement . 
as provided by section 43 of the English Act which 'corre- \. . 
sponds to the proposed section 97 in item 20 of the Adden- rage~ 3lt 
dum to the Annexure of our Report. We have ·retained A~d~ndum):• 
this provision in the section proposed by us. We have, 
however, suggested an addition to sub-section (7) to the 
effect that the closing or the subscription list should be 
announced by the company; and that the allotment 

- should be made and the notice of allotment given not later 
than the tenth day after such closing. These additions ap- 
pear. to us desirable. · . 
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the first issue of the prospectus, failing which the allotment 
made would be rendered void.. It further provides· that if 
the .application is refused by the stock· exchange before, 
the expiration of three weeks from the .date of the dosing 
of the subscription list or such longer period no.t exceeding 
six weeks as may, within the said three weeks, be notified 
to the applicant, the allotment would be void, In either 
of these events, i.e., where the application · has not been 
made or where· the permission has been refused, the com 
pany has to repay the moneys to the applicants. We have 
followed these and other incidental provisions in the 
section proposed by, us subject to extension of the period. 
for making the application from three to ten "days. In 
view of the contemplated stock exchange legislation which, 
we understand, 'raises the question of uniform listing re 
quirements, the pro'Visions of· the section proposed by us 
may need revision in the light of any decision on this 
point that may be taken by Government in due course. 
Wewould also point out that under our proposal, Govern 
ment would have to prescribe the. stock exchanges that 
should be recognised forthe purposes of this section. This 
is necessary having regard to the number of small stock 
exchanges in the country. We would alsoInvite attention 
to our proposals in respect of section 103 of our Act ( vide 
page' 299 of the Annexure), in which we have .suggested 
a consequential amendment on the lines of section 109(1) 
( c) of the English Act, so that no company may commence 
business, till it has .made sure that no money is liable to 
be repaid to applicants for any shares or debentures offered 
for public subscription, by reason of failure to obtain 
permission to deal from. the stock exchange concerned. . . 

It may be argued that provisions of the kind proposed , 
by us might deter. a company from making any statement 
in its prospectus about obtaining quotation for its shares 
'from a stock exchange. This is too hypothetical a question 
to answer. All that we would like to record at this stage 
is that in view of the advantages offered by market quota 
tions, companies might find it distinctly beneficial to apply >- 

'· for permission to deal. Be that as it may, the point will, 
·· i .no doubt, be· duly considered by Government when they 

·take a decision on the proposed stock exchange legislation. 
. ::·:rt may also be argued t}l:at it would be placingitoo 

onerous a burden on companies to refund money m the 
event .of the permission to deal not being granted by the 

<stock.exchange. This view is based on the argument that 
the requirements of . the stock exchanges go beyond those 
of the Companies Act. The Cohen Committee before whom 
this point was raised has given an effective reply to this 
argument. In, paragraph 24 of its report, the Committee ~ 
observes- - '. .. 

"Some ot'~the requirements of the London Stock 
.Exchange Committee as-to the information to be 
disclosed in prospectuses and advertisements go 
beyond the requirements of the Companies Act. 
The sanction behind these requirements, and it 
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is a powerful one, is the fact that if the London' 
Stock Exchange Committee are not satisfied, 
they can refuse permission to deal or def er 
decision on the matter. On the other hand, as 
the requirements are not laid down by the 
statute, the London Stock Exchange Committee 
can waive some or all of them in suitable cases. 
Their flexibility makes it possible for the rules 
to be more stringent and to afford the investor a 
greater measure of security than could be 
achieved by a statute except at the cost of• 
hampering legitimate business. We recognised 
that particularly in recent years th= London 
Stock Exchange Committee have exercised a 
beneficial influence in the matter of issues and 
we consider that they should approach the pro 
vincial exchanges with a suggestion that in 
respect of new issues it would be in the public 
interest for the rules and· practice of the provin 
cial exchanges to be brought into line with those 
prevailing in London". . . , 

We need hardly add that we fully agree with the above 
vieV!s. · 

~9. At page 298 of the Annexure of our Report, we have Sanction to 
made a recommendation that' sanction for the issue of new issu.e oft 

..- capital should .not be given by the Controller of Capital :t~~~\ ~obe 
Issues, unless the_ prospectus conforms t?. the statutory .re- pro~peot!1s 
quirements as to its contents. The requirements of section conforming 
93· about disclosure of information in a prospectus are to st~tutory 
often more honoured in the breach than in their observ- requ:,re 
ance. The interests of the public demand that. they (;:ng:· 298 
should be protected against being induced to part with of the · 
their capital by those who indulge in the practice of Annexure). 
issuing irregular prospectuses. Under our proposals, 
greater and fuller information is to be made available. It 
is, therefore, all the more necessary that some responsible 
authority should scrutinise the statutory information re- 

~ quired to be disclosed in the prospectus _before it is regis 
tered and issued. The need for such scrutiny has been 
recognised by several witnesses. In certain countries, e.g., 
the United States of .America and Canada, prospectuses 
are· subjected to preliminary scrutiny at the hands of ap 
propriate authorities. In a matter like this, prevention 
of mischief should be the main objective. When a com 
pany approaches the Controller of Capital Issues for 
sanction to the issue of its capital, it is required to submit 
relevant information relating to its formation. It should 
not be, therefore, difficult for the Controller of Capital 

.+Issues to scrutinize the contents· of a prospectus, and to 
certify whether it discloses all the information required to 
be disclosed in it by the Act. This should not cause any 
avoidable delay. If our recommendation is accepted. all 
issues of ·capital to the public, including those which, at 
present, enjoJ& exemption, will have to be brought within 
the purview of the Controller of. Capital Issues. 'I'His is 

.. also recommended by the First Five Year Plan. In Chapter 

I ,. 
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. XVII, we have ;:ecommended the establishment of a Cor 
porate Investment and Administration Commission and 
have suggested that. the Commission should carry out those 
functions relating to capital issues control which are now 
performed by the Controller of Capital Issues. This re 
commendation, if accepted,' will ensure co-ordination and ) 
effective compliance with the requirements of the Act re- 

' · lating to prospectuses . . , 

f 
i , 
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"The assumption underlying existing legislation i~ 
that shareholders are able to take an active 
interest in the company's affairs and will al 
ways be able to use their voting power to the 
company's advantage. The assumption may 
have been justified in earlier days when the 
capital of companies was largely in the hands· 
of persons who knew enough about the busi- 

~ ness of the company to maintain an effective 
check on the activities of the directors they 
elected and were 'able to attend meetings to 
enforce their views. I,t is certainly not justifi 
ed today when the shareholders in public com 
panies are distributed over wide areas, and it 
is impossible that they can ever be gathered 
together in one place for attendance at com- 
pany meetings " 

In addition to "the factors .mentioned above, some recent 
developments in corporate· finance, e.g., c the growth of i11- 
vestment trust companies have further tended to widen 

-<the- gap between the ·ultimate investor and those in charge 
· of the management of his investments, while circumstances 

in this country have imposed a special handicap on them. 
The comparatively low standard of business knowledge and 
experience of the average investor, the absence of any well 
informed and reliable financial press, and- long distances, 

"The illusory nature' of the control theoretically 
exercised by shareholders over- directors has 
been accentuated by the dispersion of capital 
among an increasing number of small share 
holders who pay little attention to their invest 
ments so long as . satisfactory dividends are 
forthcoming, who lack sufficient time, money 

. and experience to make full use .of their rights 
as occasion· arises and who are, in many cases, 
too numerous and too' widely dispersed to be 
able to organise themselves." 

The Millin Commission in South Africa expressed itself 
+-m almost similar terms when it stated- 

. ' \ 
70. The nature of shareholders' control over the affairs Ineffefotive 

of a company has been the subject of much comment in chontrhollbdy 
t di . th bi t f 1 f s are o ers recen iscussions on e su Jee o company aw re orm over.affairs 

both in this country and elsewhere .. As the Cohen Com- of company. 
mittee observed- 

[Part IV of the Indian Companies Act-Sections 76 to 82]. 

CHAPTER VIII 

COMPANY MEETINGS AND PROCEEDINGS 
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We further recommend that the .Registrar should haye 
the power, in special circumstances, to extend the time 
during which a general meeting should be ordinarily held. 
The absence of any such provision in the Act of 1913 makes 
for needless rigidity, and our recommendation 'that the 
annual· general meeting should in future be held, within 
nine months from the end of each financial year, justifies -·~ 
the grant of this discretionary power to the Registrar to 
be exercised only in cases of proved hardship. .Tn default 
of the holding of an annual general meeting by the com- 

. pany, under section 76 of the· present Act the Central 
Authority should have the power to call such a meeting, 
on the application of any shareholder, and to give such 
directions for this purpose as it may think fit. This is in 

Annual 
general 
meeting 
(Pages 24(1 
and 247 
of the 
Annexure 
and page 
347 of the 
Addendum). 

I 

Stat~tory 72. The first meeting which a company must hold after 
;eating. 247 it has obtained a certificate for commencement of business 
8.Il~g~:s from the Registrar of Joint Stock Companies is the statutory 
of the meeting under section 77- of the Act of 1913. The scope ·0• 

Annexure). of this meeting is limited to matters relating to the forma- 
tion of the company and those. arising out of the require 
ments of the statutory report and in respect of which we 
suggest certain amendments as will be seen from pages 247 
and 24~ of the Annexure of our Report. 

73. The more important meeting is, however, the annual 
general meeting provided for under section 76 of the Act. 
In modification of the existing provision, we recommend 
that the first annual general meeting must be held within 
eighteen months of the incorporation of a company and 
thereafter within nine months from the end of each finan- ::i.. 
cial year; provided that in no case more than fifteen months - 
should elapse between the date' of one general meeting and 
that of another. 

54 
which- make it difficult for investors to combine for the 
~'xercis~ of their rights, have rendered them particularly 
ineffective · · 

Possible 71. There are only two w_ays in which the company law 
remedies. can partially redress the balance in favour of shareholders )- 

.:_first, by the fullest possible disclosure of the facts relat- 
ing to the· promotion, formation and working of joint stock 
companies; and secondly, by the enactment of such suitable 
provisions for the holding and conduct of company meetings 
as will enable active and competent shareholders to take' an 
effective part in the business transacted in them. In the 
previous Chapter 'We have already . recommended several 
measures ·designed to facilitate the disclosure of essential 
particulars relating to the promotion.and formation of com 
panies,- and ill Chapter XI we shall elaborate our proposals 
for a similar disclosure of essential information and data in-!: 

' company accounts. ·In this Chapter, we deal with the law 
relating to company ~eetings, and the record of company 
proceedings. . - . 

· Annual general meeting . 



_ __J 

75. We .suggest extensive amendments in section 79 of Provision 
the Act of 191.3 which deals with general meetings. It will ~g!o:deet. · 
be seen from 'the redraft of this' section which we have ~otes. 
attempte& (vid.e items 2 and 3 of the Addendum "to the (Pages 248 
Annexure of our Report) that we have split it up into two an_d 249 

_....__ different sections, Item 2 of the Addendum deals with ~!:re 
general powers .as to meetings and the procedure to be and pages 
followed at such. meetings including the. manner in which 34a..-.52 
votes should be taken. Item 3 deals with proxies and their .of the 
rights which we .discuss in paragraph 77. Briefly, our prin- Addendum). 
cipal recommendations relating to meetings and the proce- 
dure to be followed there are as follows: ~ _· . 

(i) twenty-one . days' notice should be given for all 
, meetings of a company. A shorter notice will 

be permissible in the case of an annual general 
meeting only when all· the members entitled 

.J to attend and vote ·agree to it in writing, and 
in the case of other general meetings only when 
members holding 95 per cent. of the .voting .- 
powers ~o agree; 

(ii) whenever special business is to be transacted 
before a general meeting, a statement setting 
out all ·material facts concerning the business 
should be circulated to the members along with 
the notice of the general meeting, so that the 
shareholders reading the notice may be able to 
understand what is intended to be discussed at 
this meeting. The nature of the interest, if 
any, of any director or managing agent, or any 
partner or director of a managing agency firm 
or. company in any such special business should 
also be indicated in the circular; 

(iii) voting rights should be exercised by all the 
- registered shareholders except those who have 

.. : . Procedure at geri.eral meetings 
. . ~ ' ' 

74. The ~ahner in which the .. ~eneral meetings 'are called ~portance. 
and conducted and the opportunities that they afford to in- of the annual 
telligent shareholders to discuss the affairs of a company ~neral Il,leet· 
largely determine the scope and extent of shareholders' mg. · 
control over the management of a company. The annual 
general meeting is particularly· important, because of the 
nature of the business transacted thereat, e.g.; election of 
directors, the adoption of the balance sheet, the profit and 
loss account and the directors' r.~port, and the declaration 

'!---- of a company's dividend. Further, it is at the annual 
general meeting that ordinary shareholders have normally 
the opportunity of introducing resolutions on their own 
account. ' · 

55 
consonance with the provisions of section 131 of the English 
Companies 'Act; 1948, which confers this power not on the 
Court but on the Board of Trade. · ' 



9e!W'&l 76. Section 78 of the Act of 1913 deals with the right of 
meeting , · .shareholders to • requisition a general meeting. We con- 
reqµiaitioned sider that this section should be supplemented by a suitable :7ifare~ adaptation· of the provisions' of section 140 of the English 
cPage~4B Companies Act, 19':18, which empowers a specified number of 

• of 'the ' shareholders to make use of the administrative machinery 
Aimexure). of a company to introduce resolutions on their own account 

at the annual general meeting and to inform other members 
'of the- purpose for which the resolutions are proposed to 
be introduced or the reasons for opposing any resolution 
submitted by the directors for consideration at the general 
meeting. The -number of members necessary for a requi 
sition tinder this section is (a) a number representing not 
less than one-twentieth of the total voting rights of all 
the members having· a right to vote at the meeting to be. 
requisitioned or (b) not less than 100 persons holding shares 
in the company on .which there has been paid up an average 
sum per member" of not less, than a hundred pounds. This 

I 

It will be seen that our recommendations provide for 
21 days' notice for all meetings of a company subject to the 
proviso that a shorter notice may be" given in cases where 
all or a majority of the shareholders -agree to it. We also 

1 make it obligatory for the directors to set out in the notice 
of meetings, where special business is to be transacted, all 
material facts concerning ·such business. It is not 
enough, in our view, merely to state the nature of the 
business; ill order to assist the shareholders to appreciate 

'the importance of such business, it is also necessary that 
all material facts concerning itshould be circulated in ad-· 
vance. As regards voting rights, we contemplate that they 
should be exercised by all ·the registered shareholders ex 
cept those who have not met the calls due on. their shares 
or where the company has .exercised its lien on such shares. 
The relevant section in' the future Act should be so draft 
ed that it prevents inclusion in the articles of association of 
clauses debarring shareholders from voting, unless they. 
hold shares for any "period preceding the date of the meet 
jng or for other reasons. The appointment of scrutineers 

- "which. we recommend. should 'inspire confidence among 
shareholders. We understand that in the articles of some 
leading companies there· are provisions for such appoint 
ment. We have taken care to provide that the appointment 
of scrutineers should rest entirely with the chairman, so 
that no deadlock may be created in the event of a scruti 
neer ceasing to act as. such for any reason. 

. I 

(iv) where a poll is demanded, the chairman of the 
meeting must appoint two scrutineers to scru 

, tinise the votes, and should also have the 
'power to . fill up vacancies in the office of 
scrutineers . 
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not paid calls due on their shares "or in respect 
of shares on which the company has exercised 

' its lien; · 
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(a) any member of a company should be able to ap 

. point another -person whether he is a member 
or not, to attend and vote for him at a meeting 

"of the company; a proxy should also have the 
authority to demand or join in demanding a 
poll; 

(b) a proxy should not, however, have the· right to 
speak except in a. private company, and his 
right to vote on behalf of his_ principal should 
be confined, to voting on a poll; 

(c) on a poll taken at a meeting of the company o:r 
a meeting of any. class of members of the com 
pany, a member entitled to more than one vote 
or his duly appointed proxy need not use all 
his votes or cast all the votes he uses in the 
same way; 

( d) .every notice of a general meeting served on a 
member should indicate clearly that he is en 
titled to appoint a proxy to attend and vote 

· for him and that the proxy heed not be it 
member .of the company]- - 

(e) every member of a company should be entitled 
to lodge the instrument appointing a proxy 

..; with the company at any time within forty 
eight hours before the meeting, and any pro· 
vision in a company's articles to the contrary 
should be void; · · 

(f) invitations to appoint proxies should not be sent. 
to the members of a company at· its · expense _ 
and any officer of the company who knowingly . ' 

Proxies 
'77. The provisions relating to proxies constitute one of ·(Page 250 

'the least satisfactory features of the Act.of 1913. The only of the 
reference to this subject in the Act is in sub-sections (l)(c)1 !;Je;u;:a 
(d), (2) (e), (f) and (g) of section 79, and in regulations 63 to 351 an~ 35:1 

' 67 of Table "N'. In view of the important part which of the · 
proxies p1:ay in the general meetings of a company, we have Addendum]. 

';--considered it desirable to embody our recommendations in 
"a separate section which we have drafted on this subject 
(vide item 3 of the Addendum to the Annexure). Our 
reeommendations broadly follow the. provisions of section 
136 and section 137(2) of the English Companies Act, 1948. 
The principal changes which we recommend are as 
follows i-« · 

.• 

section further requires that in the first instance the re 
quisitionists must deposit with the company a sum reason 
ably sufficient to meet its expenses for circulating their 
resolution and/or statement. Sub-section (5) of the section 

-4 sufficiently protects the company against any defamatory 
~·statement. 



Reeotuiums and notices 
78. The· Indian Companies Act, 1913, envisages three 

types of resolutions at a general meeting-an ordinary 
resolution, a special resolution and an extra-ordinary reso 
lution. 'The purposes for which. an extra-ordinary resolu- ';..., 
tion is required under the Act are amongst others (a) to 
remove a director (section 86G), (b) to wind up a company 
voluntarily when it cannot continue in business by reason 
of its liabilities (section 203), (c) to sanction. an arrangement 
between a company and its creditors (section 215), and (d) 
to sanction certain acts to be done by the liquidator in 
voluntary winding-up. We seeno reason why the extra 
ordinary resolutions in these cases cannot be replaced by 
special resolutions. In our view, company meetings will 
be rendered much simpler by the abolition of extra-ordinary 
resolutions, and their replacement by special resolutions, - 
except where we -have recommended an ordinary resolu- )i 
tion, wherever the present· Act provides for the former. 
Also in view of the fact that a uniform notice period of 21 
days has been recommended for all resolutions, there is no 
purpose now in providing for extra-ordinary resolutions. 
We, therefore, propose that the appropriate provisions of 
the Act should be amended accordingly. 

(h) 

(g) ,·. 

or wilfully contravenes this provision should 
be liable to a penalty; 

an instrument appointing a proxy should be in 
writing under the hand 'of the -member or of ~ 
his attorney duly authorised or if the member 
is a body corporate, either under seal or under 
the hand of an officer or an attorney duly 
authorised, If the instrument is in the form 
set out in regulation 67 of Table "A", it should 
not be ,called in question. by a ?amp.any; 

every member of a company should- be entitled 
to .inspect the proxies lodged .with"' the com 
pany .at any time during the period commenc- 
ing twenty-four hours after the proxies have ·r 
to be:lodged and ending on the conclusion .of ~ 
the general meeting to which· they relate. 

We trust these recommendations will go far to improve 
the 1 position relating to proxies under the present Act. It 
will be noticed' that we have gone farther than the provi- . 
sions of section 136 of the English Act in providing · £or . 
inspection of proxies by shareholders after previous notice 
to the company. We consider this provision necessary, as 
many articles of association contain. clauses saying that no 
objection can be taken to the validity of a vote except at- ,.._ 
the meeting. In such cases, it is only reasonable that if 
the shareholders want to object to any votes being record- 
ed through proxies at a meeting, they should have some 
opportunity of examining these proxies and filing their 
objections, 

,, 

\ 

., 

(Pages 250 
and 251 
of the 
Annexure). 
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79. Section 83 of the Indian Companies Act deal_s with (Pages 251 
the minutes of general meetings and of the meetings of a and 252 
company's directors .. Our attention was drawn to the fail- %m·~ 
ure on the part cJI the managements of some companies to and pages 
record in the minutes a fair summary of the proceedings 353 and 35'1 
of general meetings", inclusive of material questions asked of the . , 
and replies given and comments made. This in our view, Addendum). 
is not a healthy practice and should be discouraged by posi- 
tive provisions inserted in the section. In view of the fact 
that general meetings are usually very sparsely attended, a 
practice has· grown up of circulating the minutes of such 
meetings to all shareholders. It is, therefore, essential that 
these minutes should contain a brief but authentic record ' 
of all that happens at general meetings so that the absen- 
tee shareholders may be in a position to form some reliable 
idea of ·what transpired at these meetings. We, therefore, 
recommend (vide it'em 4 of the Addendum to tlie Annex- 
ure) that the provisions of this section should be so amend- 
ed as to provide explicitly that- the minutes of the general 
meeting should contain a fair summary of the. proceedings 
of such meeting, and in particular of all material questions 

Minutes of meetings 

59 
We further recommend that twenty-one days' notice . 

should be given of all resolutions to be passed at a general 
meeting-ordinary or special. The extension of the period' 
of notice from fourteen to twenty-one days is necessary 
to enable shareholders to combine and canvass for proxies 
if they so desire. The present period of fourteen days is 
too short for all the processes that are involved before the 
shareholders can canvass opinion in favour of or against a 
particular resolution proposed to be considered at any 
meeting of the company. Following the provisions of sec 
tion 142 of the English Companies Act, 1948, we also sug 
'gest that in certain cases, which we have indicated in the 
Annexure of our Report and in the Addendum attached 
to it, a 'special notice' as defined in this section should be · 
required. A 'special notice' of a resolution, to be moved 
at a meeting of a company requires that the intention to 
move the resolution should be given to the company not 
less than twenty-eight days before the meeting at which 
it is moved and the company must give its members notice 
of any such resolution at the same time and in the same 
manner as it gives notice of the meeting, or; if that is not 
practicable, shall give them notice by advertisement in fJ 

. newspaper having an appropriate circulation or in any 
other mode allowed by the. articles, not less than twenty 
one days before the meetingc Under the English Act, a spe 
cial notice is required 'in the case of a, resolution to remove 
a director (section 18~) or .to dispense with a director's !J,ge 
limit (section 185), or to propose the appointment of an 
auditor other than the retiring auditor (section 160); 
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60 
.asked or comments made. We further recommend that 
such minutes should not be circulated or advertised at the 
expense of a company, unless they contain the matters 
mentioned above. It will be necessary for the chairman 
of the meeting to decide what is a fair summary of its pro 
ceedings or what questions asked or comments made would 
be deemed to be material for the purposes of the meeting, 
but a statutory obligation to cast the minutes in a particu 
lar manner will, we trust, be 'a useful safeguard against 
their manipulation by dishonest and unscrupulous persons. 

As regards. the minutes of directors' meeting, the only 
recommendation that w~ make is that they should record 

. the names of those directors, if any, who dissent from any 
decisions arrived at at these meetings. Some witnesses 
questioned the· desirability of such a provision. They argu 
ed that the decisions taken by a board of directors partook 
of the nature of a collective decision, and if it was made 
obligatory to record the views of dissentient directors, dif- · 
ferences on a board might be encouraged ... We have given 
due consideration to this point of view, but are unable to 

' accept it. The concept of the collective responsibility of 
directors, however attractive in. theory, is warranted nei 
ther by the facts about company management in this or 
other countries, nor by the fundamental postulates of com 
pany law. On the contrary, we feel that our suggestion 
will promote rather than hinder the sense of responsibility 
among directors and will provide a useful check on the 
errant elements among them, who now find it easy to hide 
the undue influence which they exercise over the affairs 
of companies under the cloak of unanimity. 



' - ' 
81. Under. the law in this country as in England, the Directors 

directors are not only the agents, but in same respects and ~~~t~e!d 
in some sense also the trustees of the company. As a com- truatees of 
pany cannot act' in its own person, its activities .must be company. 
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80. Under the English company law, directors occupy Piv?~al 
a pivotal position in the structure of joint stock companies: P~dt.00 to 
The Companies Acts of other countries, which are based 0 ee re. 
on the English legal system also closely follow the English . 
pattern both in the status and position which they accord 
to directors and the powers and responsibility which they 
confer on them. In the earlier days of joint stock enter- 
prise, when business was comparatively simple and mar- 
kets well-defined and easy of access, companies were ac 
tually managed by the directors. They met frequently, 
discussed even minor current affairs; and took decisions on 
the day-to-day conduct of .the regular business. They had 
no doubt to appoint technical and administrative officers, 
but the management of the undertaking remained more or 
less in their hands. With the_ rapid growth in the size of 
corporate units, and the growing technical and administra- .. 
tive complexity, of business, resulting largely from the 

. combination of many different activities and the extension 
6£ markets, which necessarily involved intense specialisa 
tion in the processes of production and distribution, the 
character of corporate management also rapidly changed. 
The boards of directors had perforce· to confine, themselves 
to matters cf general business policy, and over-all supervi 
sion of management, and to leave the day-to-day conduct 
of business in the hands of executives and salaried techni 
cal and administrative officers. In the case of the giant 
business corporations, even this was not possible. Many 

. issues of business policy, arising out of day-to-day conduct 
of 'business, had to be left to top executives like Presidents 
and Vice-Presidents as in the United States o:f America or 
General Managers or Managers elsewhere, who because of 
their inevitable participation in matters of policy had to 
-be brought on to the boards of these corporations. Never 
theless, the basic distinction between those who are in a 
position to direct and those who are accustomed to manage 

. the affairs of a company, though considerably blurred in 
practice under modern conditions, remains by :far the most 
dominant characteristic of corporate structure and the pro 
visions of the company law whether based on the English 
or the continental legal system recognise this all-impor 
tant fact. 

CHAPT~R IX 

MANAGEMENT OF COMPANIES-DIRECTORS AND' 
THEIR POWERS 

(Part IV of the Indian Companies Act-Sections 83 
· to 86) 
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Number and · 
nationality 83. In modification of the provisions of section 83A of 
of directors. the Act of 1913, we recommend that every public 
(Page 228 company and each 'of its subsidiaries shall have at least 
~ the three directors and every private company which 1s .not . 

ex.ure.) the subsidiary of a public company, at least' twodtrectors. 
The latter proposal. follows the recommendations of the 
Cohen .Committee. In course of our enquiry the 'point 
w~s. raised whether the_ Act should not prescribe that a 
mmimum · number of directors on a board should be 
persons ~f Indian nationality. As we have already 
noticed .m paragraph 29, Chapte~ IV, t?e company law of 
?ertau~ countries. makes a defimte stipulation about the 
mclus1~n of a-mm1m~m num~er of, the nationals of the 
countries concerned m the directorates c,f Joint stock 
comp~nies. For · reasons which . we have already 

-explained; we do not. make any specific recommendation 
on this subject, but leave it to Government to decide 
whether they . would. make any such provision in the 
statute or not. 

\ 

'- 

I 

No bodl . 82. Consistent with our general attitude towards b~~;P~~t!~ directors, we recommend that no body corporate should 
director,' be a director of a. company (vide item 5 of the. 
(Pages 252 Addendum). Although in law a body corporate can stand 
'!'lld 253 . in a fiduciary relationship. with another body corporate, 
of the An-d it is certainly better and more convenient that. the direc 
:::r;s:n tors should be natural persons. In practice also, it is 
o~ the desirable that one, natural person should be a director 

··Addendum). rather than variable representative of a body corporate. 

Appointment of directors 

I ' 

62 
carried on by· its agents, viz., the directors, who are given 
such power as are vested In them by the memorandum and 
the articles of association, Within these limits they are 
competent to exercise all the powers of the company un- 
der the Indian Companies Act, except such as must be ex- )-'-' 
ercised by the company itself. At the same. lime, the-diree- 
tors are deemed to be the trustees of the company's money 
and property, and a long series of judicial decisions has 
consistently held that they are liable to make good., the 
moneys of a company, which· they have misapplied on ,tl"!e 
same footing as if they were trustees. It is on these two 
fundamental concepts relating to the position of directors 
that we have based our recommendations under this Chap- 
ter. 

, We are fully aware that in India, the day-to-day mana 
gement of companies is vested in managing agents. That, 
however, is no reason why the directors' position and res 
ponsibility should be whittled down. The directors are the 
representatives of the shareholders and are expected to 
exercise control over managing agents in this country in 
the same way as they exercise control over companies in 
other countries which are usually managed by managing 
directors or managers. · 

) 

I 
I 

I 
I 
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a special notice within the meaning of section 
142 -of the English Companies Act, of a re 
solution suggesting their 'appointment has 

. been sent to the company and circulated by 

(a) 

.• 63 
Constitution of board of ·directors 

84. Section 83B of the Act of 1913 provides for the Electio~ a~ 
constitution 'of the board c,f directors of a company. Under.dire~torsof 

. this section, read with section 87 I of the Act which we nominees of 
..-4 have slightly amended (vide item 18 of the Addendum to :le~rso~s 

"- the Annexure of our Report), not more than one-third influence of 
of the number of directors oh a board can be appointed managing 
hiY the managing agents of the company, and the remai- agent. 

·~ip.g two-thirds should be persons :whose perio~ of office is ~~g~~4 253 

liable to determination at any· time by retirement of of the 
directors in rotation. Several witnesses who appeared Anne:x:ure 
before us, urged that the managing agents should be and pages 
precluded from putting up their. own nominees for ~~ :h: 357 

election in any of the vacancies in the two-thirds quota Addendum) 
reserved for representatives of the general body of 
'shareholders. They contended that unless such reserva- 

~ tion was made, the managing agents, by ,reason of their 
positron and the influence which they exercise over the 
affairs -of a company, were likely to "swamp" a board· 
with their own nominees. There is considerable force in 
this argument and many instances which were brought. 
to our notice seemed to support this contention. On the 
other hand, it was urged that if the nominees of the 
managing agents were men of integrity and calibre and 
succeeded' in securing the suffrage of a large majority of 

.,._ the shareholders, it, would not be in the interest of a 
company to prevent their election to the board of direc 
tors. The provision for reservation of the two-thirds 
quota for retiring directors was introduced by the Amend· 
ment Act of 1936 and its obiect evidently was to secure 
the appointment of independent persons as far as possible. 
Commenting on section 86F (contracts between companies 
and directors), which was also inserted in the Act by the 
Amendment .Act of 1936, Mr. S. C. Sen, the Special Officer 

, appointed in connection with the above legislation, has 
in his book on the Indian Companies Act remarked: 
"Section 86F curtails the privilege hitherto enjoyed by 

..r the directors of entering into contracts with the company 
and imposes on' them the liability to obtain the consent 
of the board of directors which can now no longer be a 
packed body of persons representing any . particular 
interest." As already stated, in many cases, hoards are 
swamped. by persons closely connected or associated with 
managing agents. Thus the object underlying the arriend 
ment of 1936 has been largely defeated. We have care 
fully' considered the position . and recommend that certain 
specified categories of persons, who may be deemed to be 
associated with managing agents· or otherwise connected 

·* with them or to be under their influence,. should be eligi 
ble for election in the two-thirds quota mentioned in sub 
section (2) of section 83B of the Act of 1913, only if- 

·-··--·---~ 
' 



Quatijications and conditions oj appointment of directo:rs 
\ . 

86. Sections 84 and 85 of the Act of 1913 lay down two 
important' conditions which must be fulfilled before a 
director can be appointed to a' board. They ar~- . 

(i) the consent in. writing of the person concerned 
to act as a· director which must be filed with the 
Registrar of Joint Stock Companies before the 
registration of the articles or the publication of 
prospectus or· the filing of a' statement in Iieu of 
prospectus, as the case may be, and 

(ii)' the acquisition· by the person proposed to be 
appointed as director of the minimum share 
qualification necessary for his office. 

This qualification should be obtained either before. a 
person is appointed as· director or wit~in a period of two· 

. . 
85. We suggest two other minor amendments to this 

section. First, we recommend that votes on the appoint 
ment of directors whether in a public or a private com 
pany, _should be recorded in respect of the individual 
candidates and not in respect, of groups of them. Secondly, 
we suggest that casual vacancies in a board may be ·filled 
up by the other directors but the period of such casual 
appointments should not extend beyond the next ordinary 

. general meeting of the company. 

These two safeguards should enable the genera! body 
of shareholders to consider the claims of such persons for 
election on merits and to organise opposition 'to their 
election if they are considered unsuitable. In our 
redraft of section 83B (vide item 6 of the Addendum to 
the Annexure of our Report), we have enumerated the 
categories of persons who should be covered by the pro- 
posal we make, and do not, therefore, 'repeat the list here. 
It will be noticed that we have excluded from these 
categories the solicitors and share-brokers of a company.r+S 
because, in our view, although managing agents may seek 
their advice or assistance. in specific cases, they- cannot be 
said to be in the same position as 1 the other persons, 
enumerated in our redraft, who are either whole-time. 
employees of the managing agents or are so continuously 
associated with them that they may be legitimately 
deemed to be · directly interested in their business. The 
reform of the directorate is the key to the reform of com- , 
pany law. Hence we attach the utmost importance to .. : 
this recommendation of ours. - - ~ - ; 

I 

l 
i 

. 
of their association or connection with the 
managing agents and. 

(b) at least so' per cent. of the votes of the" members' 
present in person or by proxy at a general 
meeting have been cast in favour of . their 
election. 
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yoting of · 
direcbors e 
Clasual 
vacancies. 
(Pages 253 
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Remuneration of directors 
87. On the subject 0£ remuneration of directors, we (Pages 263 

received conflicting evidence. The usual method of remu- and 2!)4;or 
neration to a director is a fee for attending the meetings ~ei:ur~ 
of the board, but some companies remunerate their direc- · 
tors by a monthly salary, while in still others a commis- 
sion on profits in addition ·to the fee or the monthly salary 
is paid. On principle, we are not in favour of payment 
of commission to a director who is not also a full time 
employee of the company. Having regard, however, to the 
desirability of keeping the position flexible, we do not 
recommend any rigid scale of payment for directors or 
indeed any rigid method of remuneration. We ·would 
leave it to the company to decide how its directors should 
be remunerated, but would suggest that if any commis- 
sion on profits is to be paid to the ordinary directors, the 
aggregate amount of the profits thus disbursed to them 
should not exceed 1 per cent. of the "net profits" as defined 
in the Act in the case of companies managed by managing 
agents; in other cases this percentage may extend to ~ per 
cent. of the net profits as defined in the Act. Such com- 
mission should however be payable only to directors who 
receive a fee for attending the meetings of the board and 
are not paid a monthly salary. The commission, when 

461 MofF. 
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65 
months after his appointment. We recommend that, not 
withstanding anything to the contrary contained in· the 
articles of a company, · a director's qualification shares 

__. should not exceed Rs. 5,000 in nominal value, but that all 
- directors other than technical directors or directors nomi 

nated by Governments should hold the qualification shares 
beneficially. We would make an exception to this rule in 
the case of shares held by a trustee for some third person, 
not being a managing agent of the company or an asso 
ciate of a managing agent, and also in respect of shares 
held by a nominee-holder on behalf of some other com 
pany, not being a managing agent of the company or an 
associate of the managing agent, where the remup.eration 
received by the nominee-holder as director is paid by him 
to such other company. The cases of technical or expert 

?-- directors as also of directors nominated by the Central or 
State Governments fall outside the general rule. We re 
cognise that it may cause hardship to them if they are 
compelled to hold their qualification shares beneficially, 
and recommend that they may be .exempted from the 
operation, of this provision. 

We also recommend that the present requirement under 
section 84 of the Act regarding the obtaining of consent 
in writing of persons proposed to be appointed as directors 

~~·~ should be extended to all first appointments of directors 
on the board of a company. The details of our recom 
mendations have been set out in our redraft of section 85 
(vtde item 7 of the Addendum and in pages 254-56 of the 
Annexure to our Report). 

'· 
'' 
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' ·A.ge of directqrs 

(Page 264 1 90. The present Indian Companies Act contains no pro 
of the visions about the age of a. director or the number of 
Anne:x:.ure). directorships which he may hold. The first point was 

debated at considerable length before the Cohen Commit 
tee in England and was the subject of much comment in 
the Parliamentary discussions on the Amending Bill of. 
1947. · The .argument in favour of imposing an age limit 
on directors is that, having regard to the responsibility 
which attaches to their office· and the increased obligations 
which we propose to impose on them in our recommenda- 

. tions, 'it is essential that persons appointed as directors 

.company.· 

paid, should come out of the net profits, on which the 
remuneration of managing agents is based, and therefore, 
such commission, if any, as is paid to directors should be 
treated as part of the .working expenses of a company .. 
We would, however, suggest that no commission, subject ......, 
to the above limits, should be paid to directors of any '° 
company, unless the payment is approved by a special 
resolution of the company passed after the commencement 
of the new Act, but no such resolution shall authorise 
the payment of such· commission for a period exceeding 
five years. 

~munfa.· 88. Following the provisions of section 189 of the 
;t;ct:rs or English Companies Act, 1948, we further recommend that 
other officers no remuneration payable by the company to any officer, 
not to be employee or servant of the company, should be tax-free. 
t:Px-free266 As the Cohen Committee pointed out, the principal objec- -~ J 
an~~~~67 _ tion to the practice of making tax-free payment is that it ·1 

of the creates a class of persons· who are immune from any future ~~ 
Annexure). .Jncrease in taxation. Further, this practice has the effect 

of making it difficult for shareholders to assess the burden 
imposed on a company by its salaries and wages bill. . 

~~:~~~I~~s · 89. Sections 191, 192 and 193 of the English Companies 
of office. Act deal with payments to directors for loss of office, 
(Page 267 transfer of a company's property to them for loss of office 
%mthe ) and the disclosure of the payment of. compensation in 

exure · connection 'with the transfer of shares of a company. Our 
own view is that no compensation should be payable to a 
director of a company as consideration for or in connection 

. with his retirement from the office of director, but a manag 
ing director or a manager who is also a director, should 
not be prohibited from receiving compensation for loss of 
office in his capacity as managing director or manager or 
for any other services which he may have rendered to the 
company subject to the limitations recommended by us in 
Chapter X. We also favour the insertion of two sections 
on the lines of sections 192 and 193 of the English. Com 
panies Act on the- clear understanding that no payment of ~ 
compensation, in the circumstances· mentioned in them; 
should be made to a director from the funds of the 

66 
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Number. of directorships which a director can hold 
9L Neither in the English 'companies A~t,nor in our (Page 256 

own is any limit fixed on the number of directorships of, the 
which a director. can hold. The subject has, however, re-=exure 
ceived a good ,deal' of attention in. company legislation on page 359 
the continent. Thus the German Law of 1939 introduced of the 
a legal maximum of ten boards on which a director could Addendtim). 
serve although it was open to Government to grant 

.:«: exemptions in particular cases, while a war-time legisla 
tion in France (Law of 16th November 1940) reduced the 
number of directorships which a director cotild .hold to-12, 
subject to the condition that no person "might serve on 
the boards of more ·than 8 companies registered in France. 
One possible .reason why the subject has not attractea · 
much attention in the United Kingdom and the United 
States of America may be the comparatively small number 

67 j. 
l- in a company should be' physically and mentally alert 

r 

and should be able to devote time and thought to the 
-affairs of the company with which they are associated. 

_. Several instances were cited to us where directors. by 
--. ,_ reason of their age, were unable to take any active in 

. terest in the management of the companies' concerned. In 
such cases, the retention in' office of such directors, 
whatever 'may have been their past record of service, can 
"hardly serve any useful purpose. On - the contrary, by 

I
. continuing to retain their seats on the board, they may be 

standing in the way of more active 'persons being elected, 
· On the other hand, the main argument against the imposi 

tion of an age limit is that ~ company may thereby be 

I 
debarred from obtaining the advice of persons who, 
though old in years, yet retain their mental powers to the 

J:..'- r full and by reason of their knowledge and experience may 
-? be able to render valuable services to the company. It 

\ 
has been further urged that, in the ·circumstanc;es 'of this 
country, it would' be wrong to impose an age limit, parti 
cularly as the number of experienced businessmen, who 
can act as responsible directors is extremely small. We 
have carefully weighed the pros and cons of this .argument 
and consider that on balance it would be in the long-term 
interest 'of company management in this country that an 

_ age limit for directors should be fixed. This will 'inciden-: 
-...-.. tally open out opportunities for the utilisation of the ser 

vices of younger persons with requisite training and 
experience in the management of companies. It would be 
relevant to point out in this connection that the Constitu 
tion of India imposes. an age, limit for the incumbents of 
the offices of Chief Justice of India and the Judges of the 
Supreme Court. If in exceptional cases, a company con 
siders it essential to retain the services of a director who 
has passed the age limit, it would be open to it to do so 
in an advisory capacity, We, therefore, recommend that 
the age limit for directors should be fixed at 65. This 

_ recommendation should not apply to private companies 
--~,other than subsidiaries of public companies. 



0.NoTE :-V-ide Journal of Royal Statistical S.odety, 1~47. (pages 13-14) 
quoted by A. B. Levy. on page 261 of Vol. I of his book •Pnvate Corpora 
tions.and C'ontr~~··. 

1 director he 9 directorships each 
3 " " 8 " ., 
6 " " 7 " .. 
6 " '" 6 ;" " 19 " " 5 " ,, 

48 " " 4 " " ~ 
102 " " 

3' 
" " 303 " " 2 " " 

Similarly the investigations of the National Resources 
Committee in the United States of America some time 
before the War showed that in the 200 largest non-financial. 
and the 50 largest financial corporations of the United>, .. 
States of America, the distribution of directorships was as 
follows:- 

Total No. of % of total. No. ·of 
directors. directorships. -· .... - 

81 13 )Jore than I 0 
105 17 6 to 10 
118 19. 4 to 5 
163 26 2 to 3 
156 25 only l 

In companies with a capital of £500,000 'comprising a 
total number of 623 directorships, the average holding in 
the above sample survey was found to be considerably 
more .frequent: 

·Total No. of % of total., No. of I directors. directorships. 
I 

910 42 l I I 547 26 2 or 3 I 306 ]4 4 or 5 I 258 12 6 to IO ' 
138 6 over 10 ~ { 

I 

I 

.1 
I 
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of directorships, which' an average director holds in those 
countries as compared with a director in India. In a 

.recent statistical survey of 2157 directorships in a number 
of sample companies in the United Kingdom under the 
supervision of Prof. Sargeant Florence,* it was revealed 
that the distribution of directorships was as follows:- 
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(iii) the disqualifications imposed by the provisions 
of section, 86 I relating to the vacation of office 

· of director. 

'92. The provisions of the Act of 1913 relating to the {Page 265 
vacation of office of directors are scattered in different of the 
sections and do not seem to have been tied in with the Annexure • 
provisions relating to the vacation of office by them. We 

- , suggest that the existing provisions should be rearranged · 
in a suitable order and brought together under one sec 
tion and should be tied in with the provisions of the pre 
sent. section 86 I of the Act. The Act provides for the 
following main disqualifications of directors+- 

(i) disqualifications arising from failure to comply 
with the provisions. of the Act which impose 
certain specific qualifications necessary for the 
appointment of a director, vi(!,e sections 84 and 
85; ' 

(ii) the disqualifications imposed by section 86A 
of the Act; 

Disqualification of and vacation .of office by directors 

69 
If these figures broadly represent the distribution of direc 
torships in the United Kingdom and the United States of 
America, it can be hardly disputed that the 'maximum 
holding of directorships in those countries is much smaller 
than the maximum· holding in this country. No depend- 

--\ able figures showing the distribution of directorships of 
""joint stock companies exist in this country. Our attention· 
has, however, been drawn to the evidence adduced before 
the Tariff Board in course of its enquiry into the cotton 
textile industry held in 1932 ( vide Volume II, page 242) 
which shows that six gentlemen from Bombay held at 
that time. directorships in 65, 42, 34, 29,. 26 and 29 com 
panies respectively. In course of our enquiry it has been 
brought to· our notice that even now a holding of 15 to 
20 directorships is common while a holding of 30 or more 
directorships is by no means unusual. The position clearly 
calls for some action. We recommend that a specific pro- 

~-vision should be made in the Indian Companies Act that 
no person should hold more than 20 directorships at a 
time (vide item 8 of the Addendum to the Annexure), but 
that in counting this number, the directorships of private 
companies, of unlimited companies, of .assoclations not for 
profit, as well as alternate directorships should be exclud 
ed. In view of the paucity of high-grade business ability 
in this country, we do not consider any further reduction 
in the maximum number of directorships, which we have 

_____ recommended, desirable at this stage in the development 
of the country's economy. We would, therefore, strongly 
suggest that if Government accept our recommendation on 
this' subject they should adhere to the figure which we 
have indicated. 
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p.isqualifica- 94. To the list of disqualifications set out in the Act 
c~~~a~~ther of 1913 we would add the disqualifications provided for in 
grounds _ section 188 of the English Companies Act, 1948. The effect 
from. acting of this section is that a person guilty of an offence rrien a:O director, tioned in it may be disqualified for. a maximum period of 
(p~ge 266 tiv~. years from being concerned with or taking part in 

'of the the management of a company without the leave of the ... 
Annexure). Court having jurisdiction to wind it up. This disqualifica-" 

tion may be imposed by any Court before whom a person , 
is convicted of any offence ·in connection wffii the promo- . i 
tion, formation or management of a company or by· any 
Court in course of winding up of a company, if it appears 
to it that the person has carried on the business of a 
company with intention to defraud creditors or for. any 
fraudulent purpose/ or has been otherwise guilty of any 
fraud in relation to the company or has otherwise been' 
guilty while an officer of the company of any breach of 
his duty to the company whether he has been convicted .. 
of any offence or not. We shall comment further on this > 
provision' of the English Act when we discuss the subject 
of winding-up in a later Chapter of this Report, but the 
arguments in favour of a disqualification to :be imposed 
on the grounds mentioned above would seem to us hardly 
to require any elaboration. _ 

f0~h1!rugan 93. We further suggest that sub-section (2) of section 
a private 86 I should not apply to any company except a private 
company) to company which is not a subsidiary of a public company. 
be debarred It was brought to our notice, in course of the evidence '. 
;:bu{gres- tendered before us, that the management of several com- ... 
additional' panies had taken advantage of this shh-section to include:-\, 1 

• /}.,ff 
grounds for in their articles provisions to the effect that a director ,_ 
di;.catiol} of should resign, if. he was asked by the other directors on 
offi~~tor s the board to do so. Wecan understand the motives under- 
(Page. 265 lying such articles, but they are easily .Iiable to abuse, 
of the' and in any case the principle. that .a director on a board 
Annexure). who may have been duly appointed by the general body 

of shareholders may be called upon to vacate his office at 
the instance of the other directors without any further 
reference to the members of the company is one which it 1 

is prima facie impossible to defend. We have, however, -- I 
no objection to the articles of a private company which 
is not a subsidiary of a public company containi'ng a pro- 
vision to- this effect. · 

~o 
We suggest that to the grounds . set out in section 86 l 
for the vacation of office by a director should be added a 
further one of conviction for an offence which is non 
bailable under the Criminal Procedure Code or any other 
enactment for the time being in force, and that the pro-> 
vision in clause (1) (.d) of this section should be expanded ..._ 
to include failure on the part of a private company of 
which the director in question is a director to ·pay calls 
made on it. 
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Disclosure of direc~ors' interests 
96. Sections 91A, 91B and 91C of the Act of 1913 provide (Pages 92 

. ~- for· the disclosure of the interest of a director in any con- and 293 
tract or arrangement entered into by or on behalf of the':{ -the ) 
company, the right of a. director to vote in respect of any nnexure . 
such matter and .the disclosure by a company of 'a -direc- 
tor's interest in contracts of management. These provi- 
sions require tightening up in certain particulars. Thus, 
it is necessary to provide that the general notice which. 

r a director is· entitled to give to the company of his interest' 
in a particular company or. firm under the proviso to sub 
'section (1) of section 91A .should be given at a meeting of 

~~ the directors or the director concerned should take reason 
able steps to ensure that it is brought up and read at the 
next meeting of the directors after the notice is given. 
Otherwise, the general notice may well remain unnoticed 
by the dther directors of the company and the object of 1 
giving such a notice may· be easily defeated. In this 
connection attention is invited to the proviso to sub-section 
(3) of section 199 of the English Act. We further recom- 
mend. that the general notice to be given under the same 
proviso should be renewed from year to yea,r. As the 
Millin Commission in South 'Africa observed- 

"Under the present provisions, new directors joining 
the board cannot know of it unless they take the 
trouble· to read the minutes, it may be, for years 
past. and it would be convenient for auditors 
if they were in a position, to confine their re 
search for. such a notice to cover any particular 
transaction to the minutes of the year in which 
the transaction occurred". . - \ 

The general notice to be given under the proviso to sub 
section (1) is a relaxation of the strict requirement of this 
sub-section, and we agree with the finding of the. Millin ' 

~/ Commission in South Africa that there can be no hardship 
"if it has to be renewed· from year to year so as to appear 
in .the minutes for each year in which it is to- be effected . 
. 97. Sub-sectioi:i (3) _of sec~ion 91A.P.ro_vides for themain- Register of 
tenance of a register m which particulars of all contracts contracts; 
or arrangements in which a director is interested, have to etc. in which 

r 
\ t : 
r ,,_. 
i 
1 

95. Section 86B empowers a director . or manager fo Assilf:ment 
assign his office to. another person if so permitted by the ~fr:ct~:. b~ 

); articles or any contract and if such assignment is approved (Pages 257. 
,. by a special resolution. On principle, the provision is open and 258 

----~.~to objection. We have therefore prohibited this ·(vide item~ t~ 
9 of the "Addendum to the Annexure . of our Report). eand •· 
We have further provided that the alternate director should (page 360 
not he eligible for reappointment as a retiring director of the 
of the company if the original director's period of office is .Addendnm). 
determined before his return. This provision fills up a 
lacuna in the present section. 

71 
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98. Section 91B of the Act prohibits an interested direc 
tor from voting on any contract or. arrangement in which 
he is directly or indirectly concerned or interested and also 
provides that his presence shall not count for the purpose 
of forming a quorum at the time of voting and that if he 
votes his vote should not be counted. This section which 
was amended by the Amendment Act of 1936 has been 
the subject of some. criticism. It was suggested to us that ~ _ 
the .provisions of the, section should be strengthened by 
the requirement that an interested director should with 
draw from the meeting of the board at which a.I!Y subject 
to which he is interested is being discussed. ,,.We do not 
accept the suggestion, for we consider that persons hold- 
ing the position of directors should possess sufficient in 
tegrity and independence of judgment not to be influ- 
enced by the mere presence of one of their colleagues at 
a meeting of the board. We have, however, provided that 
the interested director should not take part in the proceed- 
ings of such meetings. Our other recommendation that the 
quorum at board meetings should either be two directors ... c 

or one-third of the number of directors whichever is , 
higher, which 'we have made later on in this Chapter, 
would, however, operate as a further safeguard, by doing 
away with the present practice of incorporating into 
articles of association clauses constituting one single direc- 
tor as a quorum when other directors are interested .. 

We would also like to draw attention to an addition 
made by us in the existing proviso to the section under 
which it would be competent for an interested dir~ctor to 
vote in re~pect of any_ contr_act or .arrangeme_nt with any .~ 
other public company m, which he is merely interested as ·J 
a director and holds np shares beyond those necessary for ··J 

his qualification as a director. We have not considered it 7 
advisable to go further than this. As in the case of • 
section 91A, we have· enhanced the penalty prescribed for 
contravention of the provision to Rs. 5,000. 

72 
he entered. This register is open to inspection by !he 
members of the company at its registered office during 
business hours. In order that the register may serve its 
full purpose, we suggest that the particulars to be entered 
in it should include the dates of the contracts, the names of 
the parties and the· dates at the board meetings together !- 
with the names of the directors voting 'for' or 'against' the 
contract or arrangement and of those remaining neutral. 
We recommend that this register should be placed before 
the meetings of the board and should be signed by each 
director present at the meeting. In view of the importance 
of the disclosure of directors' interests in any contract or 
arrangement, we recommend tJ:i:t the pena~ty for 8;IlY 
contravention of the provision of this section 
should be increased to Rs. 5,000. We also recommend that 
copies of the register or any extracts thereof . should be 
av=ilable to members on payment of .a prescribed fee. . --=, 

Prohibition 
of voting 
by interest· 
eel directors 
(Pages 293 
and 294 
of the 
Annesure). 

director ,is 
interested. 
(Page'il! 293 
Of the 
Anne~). 
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99 .. As regards section 91C of the Act we propose that Discl~lll'~ 

I 
.----\ _ tfo.€ whole section should be extended to contracts or ~o.me'mbere 

arrangements for the appointment of managing directors.·:,:::,~£ 
We· also recommend that a provision should be made for appointing 

l the supply to any .member of the company, who may ask a manager 
for it, a copy of the relevant contract on payment of a fee 0d~ man&ging 
f · h df, d d Ireetor. I' o six annas per un e wor s. (Page 295 

~ ~· j · An;lie:r:ure). 
· 100 .. In course of our enquiry, we received some com- Dealings i:c 

plaints ·about dealings in shares by directors of companies. company's· 
By their very nature, it is difficult to get at the 'full facts sJ;ia.res liY 

....,... about such complaints, but there can be little doubt that tpect;~~7 
, the evil exists, albeit on a limited scale. The complaints a.n~ge 26~ 

received from shareholders and the general public that, not of the 
infrequently, such dealings are detrimental to the inter- Annexure], 
ests of the company are also not entirely unfounded. It 
will be recalled that both the Cohen Committee in England 
and the Millin Commission in South Africa dwelt at consi- 
derable length on - this problem. In paragraph 86 of its 
report the Cohen Committee observes:- 

"Whenever directors buy or sell shares of the· com 
pany of which .they are directors, they must nor 

. mally have more information than the other 
party to the transaction .... but .the position is 

' different when they act not on their general 
knowledge but on a ·partic.ular piece of informa 
tion known to therri and not at the time known 
to the general body of shareholders, e.g., the 
impending conclusion of a favourable contract 
or the intention of the board to recommend an 
increased dividend. In such a case it is clearly 
improper for the director to act on his inside 

, knowledge, and the risk of his doing so is in- 
creased by the practice of registering shares in 
the names of nominees. . . . . We do, however, 
consider that the law should be altered so as to 
disc;ourage· improper transactions of the kind we 
have indicated. Even if the legislation is not 
entirely successful in suppressing improper trans 
actions, a high standard of conduct should be 
maintained, and it should be generally realised 
that a speculative profit made as a· result of 
special knowledge not available to the general 
body of shareholders in a company is improperly 
made." · 

Similar observations were made in paragraphs 141 .and 
142 of the Millfn Commission's report. At one stage of 
our enquiry, we considered the desirability of a provision 
in our Act on the lines of sub-section (3) of ·section 96A 

We also recommend- that the Central Authority should 
have the power to exempt any company from the operation 
of this section if Government inform the Central Authority 
that such exemption is in the public interest, 

73 
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General powers of directors jor management and 
supervision 

Page 258 101. Compulsory regulation 71 of Table "A" of the Act 
of the of 1913 lays down the general powers and duties of direc- !1:f;~;;e tors as regards the management of a company. Having 
361 of the regard to our general "attitude towards the position and 
Addendum). responsibilities of directors as indicated in paragraphs 80 and 

, 81 above, we have considered it desirable to recommend 
the insertion of a specific section in the Act dealing with 
this subject. Our draft (vide item 10 of the Addendum 
to the Annexure of our Report) of the proposed new 

. section will show the nature of the duties and responsi 
bilities which we propose to impose -on directors and the 
limits 6£ the delegation of authority by a board to 
managing agents and committees of directors. In sub- 

74 
of the Canadian Companies Act, 1934, which provides 
that no director of a public company should speculate, 
for his personal account, directly or indirectly, in 
the shares . or other securities of the ·company of 
which he .is a director and penalises the contravention "'· 
of this provision by a fine not exceeding $1,000 or by t3 ! 
months' imprisonment or by both fine and imprisonment. 
In course of our discussion, however, we were impressed 
by the difficulty of defining the phrase "speculative buying 
and selling of shares". We see no easy, way of getting 
round this difficulty and, therefore;' prefer to rely on the 
deVice suggested in section 195 of the English Companies 
Act, 1948. Under this section every company is required 
to maintain a register showing in respect of each director 
the number, description and amount of shares "in and 
debentures of the company or any other body corporate, 
being the company's subsidiary or holding company, or ~ 
a subsidiary of the company's holding company, which are 
held by or in trust for him or of which he has a right 
to become the holder whether on payment or not. When- 
ever there is a purchase or a sale of shares or debentures· 
by directors, this register should also show the date, price 
or other considerations for the transaction. This register 
is maintained at the company's registered office, and is 
open to inspection by any member or debenture-holder of 
the company in the manner referred to in sub-section (5), 
and at all times by any person acting on behalf of the .. - 
Board of Trade. We recommend· the incorporation of a 
similar ·provision in the Indian Companies Act. In order . 
that the provisions of this section may he enforced, it is . , 
necessary that an obligation should be imposed on the 
director of a compa:q.y and on every person who is deemed 
to be a director to give notice to the company of all such 
matters relating to himself as are required under this. 
section. Unless a director· or a person deemed to be a 
director is required by law to intimate the relevant facts 
to a company, it will not be possible for it to maintain 
the register of directors' holdings up to date. 

• 



Restrictions on the general powlers o"f directors 
102. Section 86H of the Act of 1913 , imposes· some (Pages 262· 

restrictions on the general powers of directors. We have 65 of the 
considered it necessary to amplify these powers and- also Anne:x:ure. 
to add to the restrictions. Thus we recommend that 

75 
section (1) of our draft, we have indicated the .Iimits of 
the directors' powers vis-a-vis the company. In sub 
section (2) we. have enumerated the matters in respect of 
which the directors cannot delegate any powers 'to manag 
ing agents .. These include- 

(i) the power to. issue debentures; 
(ii) the power to make· calls on shareholders in 

respect of moneys' unpaid on shares of the 
company; 

(iii) the power to borrow moneys except within 
limits preyiously fixed by the directors at a 
board· meeting; 

(iv) the power to. invest the .funds of the company; 
and 

(v) the power to make loans except within limits 
previously fixed by the directors at a board 
meeting. 

In the scheme of relationship between directors and 
managing agents that we visualise the above powers, sub 
ject to the specified limits, will be exercisable only by 
the directors of the company. It will be noticed that these 
powers cover some of the most important financial transac 
tions in which a company .may. enter. It is our view that 
t;hese important· powers must be reserved for directors, and, 
if ·in particular cases, some of them have· to be exercised by 
managing agents, they should be subject to such limits and 
conditions as the "directors at a board meeting may 
specifically/ lay down. It is important that this delegation 
of powers to the managing agents should be by a resolu 
tion c.f the board passed at a meeting of directors and 
not by circular resolution. Any· such resolution of the 
board in respect of any matter under sub-clause (iv) 
above should specify the Iimlts and the nature. of the 
investment to be made and in respect of the matters 
falling under sub-clause. (v) should specify the amount of 
the loan and the purpose for which the loan has to be made. 
In sub-section (3)1 we have provided that no committee 
of directors, managers or managing directors should be 
authorised to exercise any ·power on behalf of the company 
which could not, by the provisions of the Act and the 
schedule, be exercised by a managing agent of such com 
pany. We ~have attempted to· tie in the provisions of 
this new section with those. of another section in the 
following Chapter relating to managing agents and their 
powers· vis-a-vis the directors and. shall have some fur-_ 
ther comments tu make on this subject when we discuss 
the powers of managing age~ts. 
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76 
clause (a) of section 86H should be so elaborated as to 
prohibit the directors of a public company or of a 
subsidiary company of a public company from selling, 
leasing or otherwise disposing of the whole or substan 
tially the whole of the undertaking of a company, pro 
vided that, where a company owns more .than one 
independent undertaking, the directors should not dispose 
of any such undertaking, without the consent of the share 
holders by an ordinary resolution. Secondly, we suggest 
a similar amendment in clause (b) of this section so as to 
prevent the directors from extending the date of repay 
ment of any debt due by a director without the consent 
of a company in general meeting. The object of our first 
recommendation is to prevent" the directors, without the 
consent of the general body of shareholders, from leasing 
out an undertaking tcJ some other person, when the com 
pany is formed clearly for the purpose of working the 
undertaking and not for transferring the responsibility 
for 'its working to a lessee. We recognise that there may 
be occasions, when in pursuance of any general proposal 
for pooting the resources of an industry or for its con 
trolled and integrated working, it may be necessary for 
some particular units in the industry to be leased out to 
some other units in it. But such pooling or controlled 
and integrated working of an industry does not come off 
overnight, and is -usually the result· of prolonged negotia 
tions with the constituent units in an industry. It should 
not, therefore, be difficult for the d'i.rectors of a company 
to consult the general' body cif shareholders when such 

- proposals are under discussion and we have no reason to 
think that when the position is fully 'explained to the 
latter, as it must be, they will not accept the advice of 

( the directors, particularly when such advice will be 
necessarily in the long-term interests. of the company. In 
emergencies, such integrated working of an industry. cap. 
be brought about only by special legislation which will 
necessarily supersede the provisions of the Companies 
Act. In these circumstances, we see no serious practical 
difficulty in depriving the directors of the power to sell, 
lease or otherwise dispose of the whple or substantially the 
whole of the' undertaking. In some special cases, where a 
company owns more than one independent undertaking, the 
sale, lease or disposal of any one of these 'undertakings may 
so cripple or damage the activities of the company as to 
throw it almost out of gear. We have, therefore, considered 
it necessary to provide that in such cases the directors should 
not exercise the powers to . dispose of any single under 
taking without the consent of the shareholders. The object 
of the second recommendation about non-extension of the 
period of repayment of a debt by a director is self-evident 
and does not require any comment. 

Disposal of 103. Some cases have come to our notice where, on the 
sale proceeds acquisition of an undertaking by Government or by a local 
c;>f under~kd authority, the directors have disposed of the sale proceeds ~~ 0~;::i.~ without any reference to the company. Such conduct on 
mentor the part of the directors is clearly objectionable, for, if the 
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. Restrictions on some special activities of directors 

105. Having regard to the position of directors as agents Desirability 
of the company and the fiduciary capacity which they hold, ~fi~posini:; 
we consider it necessary to impose some definite limits on lin:its~ndil'· 
some of their activities as directors. =~tf~~ies. 
- 106. Section ·86D of the Act of 1913 prohibits the grant Loans to 

of any loan to any director or the giving of any guarantee directors. 
by a company for any loan contracted by any of the (~ag:h 259 
directors. This section which was inserted by the Indian ~ex~e 
Companies (Amendment) Act, 1936, and subsequently and page 
amended in 1938 with a view, to bringing within its scope 362 of the 
private companies in which any director of the lending Addendum), 
company was a member, was an advance on the English 
Companies Act; 1929, which contained no such provision. 
Commenting on the then existing lacuna in the English 
Companies Act of 1929, the Cohen Committee observed- 

"We consider it undesirable that directors should 
borrow from the. company. If the director can 
offer good security, it is no hardship to him to 
borrow from other sources. If he cannot offer 
good security it is undesirable to obtain . from 
the company credit which he would not be· able 
to obtain elsewhere." 

We should recommend (vide item 11 of the Addendum to . 
the Annexure of our Report) that the prohibition contained 
in section 86D of the 'Indian Act should be extended to a 

. ( 

77 
undertaking of the company is· acquired by Government or local . 
local authority, the shareholders are entitled to have a say (:P!.11~~t~52• 
as to how the sale proceeds should be disposed of. We, 65 ~f the 
therefore, recommend that on the acquisition of an under- Annexure). 
taking by Government or by any local authority, the sale . 
proceeds should be 'invested -in trustee securities till the 
company, in general meeting, has decided otherwise. It 
should be open to the shareholders to decide by an ordinary 
resolution as to how the sale proceeds should be used or 
disposed of and to lay down such conditions as they deem 
!fit for this purpose, subject to the provision of the _Act 
about reduction ?f capital. 

104. Many cases have come to our notice where directors B.orrowing 
have borrowed money on the security of the assets of a by direc~ors 
company or. otherwise, regardless of the needs of the ~~ ~~~:ity 
company, · without any reference to shareholders. This of ~ompany. 
practice is so injurious to the interests of the company that (Pages 262- 
we consider it necessary to impose a limit on borrowings by 65 of the 
directors. We recommend, that borrowings by directors Anuexure). 
shall not exceed the subscribed capital plus the free reserves 
of the company without the consent of the general body of 
shareholders. It is noteworthy that the rules of the stock 
exchanges in London and India impose restrictions on 
borrowings, and that numerous companies have complied 
with such restrictions. - ""'[" 
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public company, the managing agent, manager or directors 
of which are accustomed to act in accordance with the 
directions or instructions of any director of the lending . 
company. The object of this enlargement of the scope of >,-~ 
the present section is to cover loans given to those com 
panies which although registered as public companies, ate 
really. private companies. A director .of the lending 
company may not ostensibly be associated with the manage- 
ment of the borrowing company but he may be .the moving 
spirit behind it. · We realize that it may not be easy to 
prove this in all .eases. but i.ve feel that this provision 
coupled with our recommendations about investigation of , 
the affairsof a company and of the ownership of its shares 
would prove useful in appropriate cases, In the redraft 
of this section which we attempt (vide item 11 of the 
Addendum to the Annexure of our Report) we have pro-., 
vided for an enhanced penalty for the contravention of the 
provisions of this section and also for the recovery of any 
moneys paid in contravention of this section and a corres- · 
ponding reduction in the penalty where such recovery' has 
been partially made. 

107. Section 86E of the Act of 1913 regulates the holding 
by a director of an office of profit in a company. As one 
commentator rightly observes "the object underlying this 
section is to prevent a director from being placed in the .... _ 
inconsistent position of being both a master and a servant". 
This section iteself lays down several exceptions to the 
general rule. We would, however, recommend that the 
section should be so amended as to extend the 'prohibltion . 
also to holding of a place of profit under the company and 
that the consent of the company should be obtained at a 

· general meeting by a special resolution. Some doubt has 
been expressed as to what is meant by the words "office 
of pro-fit". It is, therefore, necessary to clarify the position 
by explaining these words so as to mean any office or place 
in a company in which a director obtains anything in the 
way of remuneration other than the remuneration to which 
he is entitled as a director. .The requirement of a special /~ ' 
resolution will further reduce the scope for abuses of this 
section. This however should not apply to. the exceptions 
enumerated in the present section, 

There is nothing in the present .section 86E to prevent 
a director of a company from holding an office or place of 
profit in a subsidiary company. It is, therefore, necessary 

· to provide that the prohibition contained in this section 
should extend to the. holding of office or place of profit in 
a subsidiary company unless the director concerned returns 
the remuneration received by him from the subsidiary ,i,,._ 
company to the holding company. The explanation. to 
section 86E exempts a managing agent from the operation· 
of this section. In view of the-enlargement of the scope of 
this section to include places of profit, we suggest that 
similar exemption in favour of debenture-trustees is called 
for. They do not hold any office of profit but do -hold a 
place of profit. We, therefore, suggest that the present 

·---- -- - - 

Office or 
place of 
profit .in 
a company 
or its aub 
sidiary. 
(Pages 260 
and 261 

,of the. 
Annexure). 
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Board m·eetings 
109. on'e reason given by many witnesses for the decline (Pa.gee 265 

in the importance of directors in the management of joint and 266 
stock companies was the infrequency and irregularity of ~the ) 
the meetings of boards of directors, particularly in those exure · 
.companies which were under managing agents. Having · 
regard to the. position and status that we envisage 'for 

, directors and the role that we wish them to assume in the 
affairs of a company, we-consider Jt essential that meetings 
of the boards should be held at regular intervals and that 
all major questions of policy should be discussed at these 
meetings, From this point of view, we recommend that........: 

(i) meetings of the board of directors should be held 
1 at least once in two months, but where a meeting 

cannot be held for want of quorum that should 
not ·be taken to mean that the provisions of this 

I 
I 
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Explanation. 'to sectfon 86E should be so amended -as to 
provide that for the purposes of this section a trustee for 
debenture holders shall not be deemed to hold a place of 
profit, under the company: ' 

~- . . 
108. Section 8GF of the present-Act regulates contracts Sale, pur 

for the sale, purchase or supply of goods and materials to chase or 
a co~pany. by a dir~ctor. _It provides that-no director or s~~~!Yb;f • 
firm in which the director Is a partner or any .partners of ~irector to 
such a firm or any private company of which he is a member company. 
or director shall enter into a contract for sale, purchase or (Pages 261 

·supply of materials to a company unless the consent of the ~d th!62 
directors has been obtained to such contracts. The section Annexure), 
does not make it clear whether the previous consent of the 

· directors would· be necessary for such contracts or the 
subsequent. approv::al of such contracts by the directors 

.._,... would suffice: We, therefore, recommend- 
' (i) that the ·previous consent of the directors should be 

necessary for all such contracts; 
(ii) that, in ·the absence of previous consent, the con 

tract should be ratified ·by the directors at a meet 
ing within a period of two months, provided that 
the previous consent of the board of .directors to 
any contracts or the ratification . of contracts 
where they were made without the directors' 
previous consent should be, given at a meeting 
of the. board of directors and not by circulation 
of the proposal. , 

The restriction imposed in the present section is con 
. fined only fo contracts for purchase, sale orsupply of goods 
and materials. We suggest that contracts for under-writing 
subscription or purchase of shares and· debentures of the 
company should also be brought within the scope of this 
section. We need. hardly add that the amendment of the 
section which we propose should not extend to contracts 
already in existence. 

' 
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Retirement and removal of directors 
111. Regulations '78 to 86 of Table "A" deal with the 

retirement of directors, while section 86G of the Act of 1913 
provides for' their removal. We suggest that this section 

(Page 262 
of the 
Anne~). 

(b) of the names of directors present at each meeting 
of directors and of any committee of 'directors; 

(c) of all resolutions and proceedings of directors and 
committee of directors. 

Under this regulation, every director present at any meeting 
of directors or committee of directors must sign his name r 
in the register kept for the purpose. 

L 
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section have been contravened. Iii such a case, 
the meeting should stand adjourned to a later . 
date; 

(ii) secondly, the quorum, at board meetings should be) 
either two directors or one-third of the number 
of directors whichever is higher. 

We consider that this recommendation is necessary 
because in several cases the quorum is kept un 
duly low, having regard to the number of 
directors. In this connection we would refer 
to article 2 of section 27 of the "General Corpora 
tion Law of the State of New York" which pro 
vides inter alia that a majority of the board at 
a meeting duly assembled shall constitute the. 
quorum for. the transaction of business and the --., 
act of a majority of the directors present at a 
meeting shall be the act of the board and that the ·/ 
byelaws may fix the number of directors neces- 
sary to constitute a quorum at a number less than 
.a majority of the board, but not Jess than one- 
third of its number; 

(iii) thirdly, a resolution passed in circulation by 
directors should be valid only if it has been 
circulated to all the directors present in India + - 
and approved by-a majority of those who would 
be entitled to vote on such resolution if it was 
placed before a meeting of the directors. Similar 
rules should apply to circular resolutions passed 
by a committee of directors; ' . · 

(iv) fourthly, a notice in writing of directors' meeting 
should be given to all directors in India. 

Record of 110. In the previous Chapter (paragraph 79) we have al 
pro~edings ready expressed our views on the manner in which the 
or W:-00tors' proceedings of board meetings should be recorded. We 
(P~;!11g341 further suggest that regulation '75 of Table "A" should be ~7 
of the' made compulsory. It requires that the record of the pro 
Almexure). ceedings. of a meeting of directors should contain minutes- 

( a) of all appointments of officers made by the directors; 

' (' 
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should be replaced -by section 184 of the English Companies 
Act but the proviso to sup-section. (1) of this section should 
be suitably revised. The effect of this recommendation will 

- be that in future a director of the company, whether under 
an agreement or not and notwithstanding anything to the 
contrary in its articles would be removable by an ordinary, 
resolution of which special notice has been given. The 
right proposed to be given to a director, who is likely to 
be affected by any such resolution, to make a representation 
to the company at the company's expense will ensure the 
consideration of the pros and cons of any such resolution 
by the general body of shareholders, before a decision is 
taken by them to remove him, In our opinion, the general 
body of shareholders should have greater powers to remove 
a director with whom they are dissatisfied whether such 
director is under a contract of service or 'not. 

R,e_gis1Jer of directors, managers and manaaing agents 
112. Section 87 of the Act of 1913 provides for the (Pages 268 

maintenance of a register in which all pertinent informa- a~d ~~9 
tion about directors, managers and managing agents should ~e~re). 
be kept and made available to the shareholders and the 
general public. Sub-section Jl) .(b)_ of this section provides 
that in the case of a corporation its corporate name, princi- 
pal office and the name, address and nationality of each of 
its directors should be entered in the register. We further 
recommend that for practical convenience it would be desir- 
able to provide under sub-section (2) that the changes to 
be notified to the Registrar of Joint Stock Companies -in 
regard to the, matters mentioned above should be 'recorded 
in a- separate register. This suggestion may obviate the 
necessity of repeating, wholesale, changes in the returns to 
be supplied under this sub-section .every time a change 
occurs. The time limit of 14 days prescribed for reporting' 
any such changes may also be extended to 28 days . 

. We recognise that it will be extremely difficult for a 
company to maintain this register up to date unless an 
obligation is imposed on the directors, managing directors, 
managing agents or managers, as the case may be, to dis 
close such particulars as are necessary for the purpose of 
this section within twenty days of their acceptance 'of the 
office. We, therefore, recommend that a new sub-section 
should be inserted under this section in wfiicli this obliga 
tion should be cast on the directors, managing directors, 
managing agents or managers and a suitable default fine 
for failure to carry out this obligation should be imposed. 
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114. The circumstances in which the managing agency 
system came to occupy its dominant position 'in the trade 
and industry of this country are well-known to students 
of the history of India's economic development in the nine 
teenth century. In origin essentially the result of British 
enterprise in India, the system was gradually developed by 
the pioneering efforts of the older British managing houses, 
which were the first to realise the potentialities of economic 
development in this' country when the. responsibility for 
carrying on the trade between Britain and India was trans 
ferred from the East India Company to private traders and 
merchants. The· geographical factor of long distances from 

, the ports to the centres of production of the few extractive 
and agricultural industries, which were the first to receive 
the attention of these business houses, facilitated the growth 
of this system, while the absence of an investing class 
and the lack of even the elementary facilities which were 
elsewhere provided by a capital market brought the trade 
and industry of this period more and more under the control 
of the managing agents, who in many cases provided both 
finance and the promotional services necessary for the 
flotation of new undertakings. . Thus, history, geography 
and economics all combined to create and develop a system 
which, in some of its distinctive features, still retains its - 
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113. Over the last quarter of a century, no other aspect 
of company law in this country has attracted so much 
interest and .l?rovoked so much controversy ·as the manag 

_ing agency system. Various authoritative commissions and 
committees, e.g., the Indian Industrial Commission, 1916-18, 

. the Tariff Board in its- report on the cotton textile industry 
in 1926 and again more elaborately in its report on the same -~ 
industry in 1932, the Banking Enquiry Committee of 1931- 'f. 
32 and more recently the Fiscal Commission, the Income- 
tax Investigation Commission and the Planning Commis- 
sion and several individual investigators have studied and 
commented on the different aspects of the system. Consi 
derations of space prevent us from going over the same . 
ground again; nor is.it necessary for our purpose to do so. 
But, as an aid to the full appreciation of our recommenda 
tions in this Chapter, we COI1Sider it desirable to preface 
them with a few observations on the managing agency 
system in order to elucidate our general attitude towards 
~ - 

. . 
M:ANAG~ME~T O:i" COMPANIES-MANAGING AGENTS, 

MANAGING DffiECTORS AND MANAGERS . 

CHAPTER X 
0 

Controversy 
over 
managing 
ag-ency 
system in 
the past. 
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· '·- .*R~c?~t developments in corporate form and organization in the 
. ...{lodv&nce~. c:~'\llltriils of the wo.rl~ have ~ended to affect the 'uniqueness' 

·of the n;aliaglrlg 'agency system. Thus; the Cohen· Committee's report 
oonbuins a'ph.S8ipg,1 reference'to'cerbain eompanies Which "are Controlled by 
managing firms, managlng- agents or managing secretaries, who may 
exergise the' functions _.o_f the. hoard , of directors" under agreements 
not altpgether .. ¢1.!ss,llrWar .~o . the. ro~11.agjng agency contracts in this 
country '(p: 4s;Cohen Report); Similarly; the Millin Commission com 
inantii' 'oh "-bb'.e\votking of the Wit~atersro.nd Group System in the min· 
ing· fctilJlpariies oft-South ·:Africa •. ! This _system resembles phe managing 
e.ge~cY':sy~tem1 in :t_l:1i~. ·country· in imporbanf particulars, inasmuch as the 
so-called,.fip,e.nc~;wompanies under ., it ''e~er!!ise powers of, management 
and .. co'ril:.i:cil" 'over •'th,, mining companies; 'without possessing at any. 
~i~m~fa. ~ajor.i~~-Jha,r~ho~d~ng in .QI!. 4a.v~rg any,: legal righ~ to nominaoe ~he 
C.1rectors of tho co mpame.;i concerned. The larger hold mg .or controlling 

/compii.nies'''in'the:u:s.A~ 'th'oagh' sbrueturally different from the managing 
. 11gelfoy•~ystemf'.$om"ltimas:perform·functions which .are not very different 

from•tl!e se.ryicerti·1~9riderej:]. bymanaging .agency_ companies by providing 
~~5'P~iP.8'.~, t~~p'g~r,i~ .~.?-/l«;i ~all:~al 1.adyjce. ,!)-nd ~ssistance an~ ~op-level 
~!?-R~rol ,up·r.sP,~\lt of th},s~.l!l!\tFer.~. to. ~n~ ,C:°.J?Pames under thet~ ma'l.a¥e· 
mentdmd'control. 'Nevertheless;tbe ntano.gmg agency system still: retains 
'jf;S:~tructiiral dirltificl;ive·ness •arid the~ admillistrative and financial relation 
.sbips;qf: :t'1e: nianaging ·~a.gent:i: ,with 1 ·t}l.e•: .eompanies which they menage, 
iiiaclo.~e_!!~~-~~l}t1.1,Ir~S·Which ar.~ p~pµ],iQ.r t?: 1!h.is ~o~:itr~, . 

. · ',' ... , .. :W~t~~sses have drawn attention to - malpractices - 
., .: , . . on'. ,t~~ part of some managing agents as a factor 
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unique character.* While history has changed and 
geography has been countered by modern developments in " 
transport and communication, this country still lacks a 
properly organised capital market. An integrated capital 

Ainarket, with issue houses or investment' syndicates occupy 
. mg a central position in it, provides the main channel 

throughwhich private investments are made in all advanced 
countries of the world. In this country, the functions per 
formed by these· financial institutions have been hitherto 
largely carried on by the managing agents, who have thus 
been able to entrench themselves in a very strong position 

.. in the private sector of the country's economy. The 
critics of the system ·have, however, argued that its 
existence is, in itself, an impediment-to the growth -of .an 
organised capital market. Whether this is so or not-and 
any argument over cause and effect is generally liable to 

':be inconclusive=-it is our view that the absence of an' 
'organised capital .market has contributed to the develop 
ment of the system. It has also to be remembered that 

.. organisations, built up by those reputable and established 
managing agency houses which have provided technical, 
managerial and financial advice and assistance and top-level . 
control to the companies- under· their management, have 
contributed much to the development of industries for the 
benefit of all interests concerned, 

~ The great majority of the witnesses who appeared before 
us were anxious to mend and riot to end the system. This 
is also our view and appears to have been also the view · · 
expressed by implication in the reports of the Fiscal Com 
mission and. the Planning Commission. The former observ- · 
ed in' paragraphs' 210 and 225 of its Report as follows: 

. :; .. ' ' ' . 

.I 
I 
I 
I 
I 

• 



I 
I 
I 

-I 
I 
1 

....___ -- 

\ 

\ 

" ...... If the industrial development of the country is 
to proceed along sound lines, in addition to the 
measures suggested above, it is necessary . to 
change the present system of industrial manage 
ment in the private sector in important respects. 
The managing agency system under which indus 
tries are controlled and operated· by independent 
firms has, in recent times, disclosed a number of 
features which are harmful to the growth o~ 
industry in future. The working of the managing 
agency system- and the extent of the abuses 
which it has brought into prominence during the 
post-war period require to be carefully investi 
gated before any drastic changes in the system 
are made. This is being done by the Company 
Law Committee at present." (p. 161, para. 29). 

Having regard to all the circumstances, we consider that 1 
under the present economic structure of the country it., . '-r 
would be an advantage to continue to rely on the managing r 
agency system. In taking this view w.e have not ignored ( 
the many abuses and malpractices in this system to which 1 
a reference has been made in the reports of the two . Com- ~. 
missions from which we have quoted above or in other 
reports like the report of the Incomestax Investigation 
Commission and to which many of our witnesses drew our 
pointed ~t.teAtio~ . 

' - ~ 
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discouraging capital formation. This is not' un 
founded. The question of 'introducing improve- 

. ments in the managing agency system is under 
the consideration of the Government of India-; 
who have published for criticism tentative pro 
posals suggested to them. We hope that an early 
decision will be taken (para. 210). 

'' ..... .In the early days of industrialisation, when neither 
enterprise nor capital was plentiful, the manag 
ing· agents provided both, and India's well 
established industries like cotton, jute, -steel, etc., 
owe their present position ~d. the pioneering zeal 
and fostering care of several well-known manag 
ing agency houses. During the inter-war yearg 
however, several abuses crept into the systerJ; 
which were aggravated by the circumstances in 
which business was carried on duririg World War 
II and the general decline in standards that 
followed. In Chapter XV we have already refer 
red to the effect of these abuses on the formation 
of capital. They· also affect the quality of the 
direction and management of industries. We 
reiterate the recommendation we have already 
made in paragraph 210". (para. 225). +- 

As will be seen from the following excerpts, the Planning 
Commission's comments are also more or less in the same 
strain: ' 

• 



Appointment of managing agenti 
116. Under the present Indian Companies Act an indivi- Limited 

dual, a firm or a limited company can all be managing companies 
agents of another company. In recent years, particularly may a~t as 
since the end of World War II, many. 'managing agency ::~~~f:ng 
firms have been converted into limited companies. The Private 

_ _,terms and conditions on which such conversions have taken managing 
place have from time to time given rise to comments and agency. 
have incidentally raised the issue as to the desirability of .~~~f:n~:s 
appointing limited companies as managing agents. We managed by 
are not concerned in this Chapter with the history of managing 
individual companies but the other issue raises a general e.{Pgent~. 70 question which can be appropriately discussed here. We 

0tf.i: received some evidence on the subject, and_ also considered Annexure), 
the proposal in the Government Memorandum on the 
Amendment·of the Indian -Companies Act that limited com- 
panies should - not be permitted to act as managing agents. 

4' Those who argue in favour of such prohibition base their 
case mainly on the limited nature of the liabilities of the 
members of a managing agency company and on the com 
plications that have sometimes arisen in the management 
of a company on account of the difficulty of identifying the 
controlling interest in a managing agency company and the 
comparative ease with which such controlling interest _can 
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(i) the appointment of managing agents; 
(ii) the conditions of service of managing agents; 
(iii) the remuneration of managing agents; 
(iv) the powers of managing ~gents vis-a-vis directors; 
(v) the activities of managing agents in regard to 

_..,. borrowings, loans, contracts, sales and purchases, 
etc., made on behalf of the managed company. 

We shall deal with these subjects in the following· para 
graphs. 

115. We feel that, shorn of the abuses and malpractices CF~~inuanc~ 
which have disfigured -its working in the recent past,_ the ~ste~: 
system may yet prove to b.e a potent'instrument for tapping Need for 
the springs of private enterprise. Its adequacy· and. effect- tightening . 

i. _J_iveness in future, will, however, depend not merely on the u) e~f; -,:~1 
promptitude and thoroughness with which the evils, which ~~~~isio:~i~f 
have clung to it are removed, but also on the energy, enthu- the Act. · 
siasm and foresight with which the managing agents 
conduct their business. While it will be for the leaders 
of the business community to provide the system with the 
quality and the momentum 'that will be demanded of it in 
future, the recommendations that we make are designed 
only to _tighten up the relevant provisions of the Indian 
Companies Act, so that opportunities for current abuses and 
malpractices may be reduced to a minimum. The main 
directions in which in our view changes in the present Act 

'Thre necessary are in regard to- 
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117. Sub-section (1) of section 87A fixes the limits 9f 
the duration of appointment of a managing agent to 20 
years at a time. "We received a good deal of evidence on 
this subject. While many witnesses complained that thi~ 
period was too long, the representatives of the business 
community argued against any appreciable reduction of this 
period. It was urged that, under: existing conditions, before 
a company could commence its business and run at a profit, a 
long time must necessarily elapse, particularly if the 
company was a manufacturing concern which had to de- 

. pend for its plant and equipment on imports from abroad, 
and in any case a period of eight or ten years must elapse 
before any company could. reach the peak of its activity. 
It was, therefore, argued that if- the period for which ~ 
managing agent could be appointed was drastically reduced, 
the managing agent would have no incentive for spending 

- time and money on -a company of which he might well 
cease to be in control even before it had made any appre 
ciable headway. This is a subject on which one can be 
hardly dogmatic. The period for which a managing agent 
should be ordinarily appointed depends on many factors, · 
including the size and the nature of the undertaking, the 
extent to which it is dependent on domestic or foreign re 
sources for its operation, the circumstances in which it has 
been launched, the general economic situation . of the 
country and so forth. For the .. same reason, it is difficult, 
to lay down one uniform maximum period for the appoint 
ment of a managing agent of all companies irrespective of - 
the nature of the business they carry on. . Nevertheless, 
after making due allowance for all these factors, we re 
commend that in future the period of a managing agency 
agreement should not exceed fifteen years' in the first 
instance and renewals of the agreement should be limited 

· to periods of ten years. We also recommend that in future 
no renewal, reappointment or extension of the term of a 
managing agent should be made except during the last 
twenty-four months of the agreement due· to expire. 'I'he.. 
object of this recommendation is to thwart the practlce.T" 
which has lately grown. up, of. securing from the- present 
shareholders a renewal qf a managing agency agreement 
long before the expiry of. the existing contract. It was 
brought to our notice that, during the last seven or eight 

. years, several otherwise "reputable managing agency houses 
had resorted to this practice. Lately, this practice appears 
to have received a fresh impetus after the Government 

- 
Duration of 
appoint 
ment. 
(Pages 260 
and 270 "= 
of the ··~ 
Annexure). 

- 
change hands. We appreciate that in the case of a manag- 
ing agent which is a company, -the true nature of the 
controlling interest is not so readily visible as in the case of 
an individual or partnership, but w_e see no good reaso? 
for prohibiting the appointment of limited companies as 
managing agents. We, therefore, consider that the exist 
ing position in this regard should remain unchanged. We 
·would, however, recommend that private managing agency. 
companies should not themselves be managed by managing 
agents. · 
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Memorandum on the Amendment of 'the Indian Companies 
ACt was published. Some of the proposals relating to 
managing agents in this Memorandum caused so much un 
easiness among a section of the managing agents that. many 
of them considered it prudent to secure from the share 
holders a fresh lease of life before a new Companies Act 
was placed on the statute book. In our view, this practice 
is objectionable because it does not enable the shareholders 
of a company to assess the actual performance of a 
managing agent before they are called upon. to consider 
his application for renewal of extension of term, and in any 
case it is wrong in principle that the future shareholders 
should be deprived of their right to have a say in the 
matter. Our recommendation is designed to forestall any 
premature action on the part of the managing agents. 
For this purpose we have felt it necessary to explain what 
constitutes the reappointment of a managing agent. In our 
view, the appointment of persons having the same or 
substantially the same interest in an outgoing managing 
agency should be deemed to be the re-appointment of a 
managing agent. 

f 

118. As regards existing managing agency agreements, Te~tion.. 
we recommend that they should all be terminated on the ofexi.e~mg 
15th August 1959, unless they expire before that date. :i;~:~ng 

. We choose this date beca'use it will leave a reasonable agreex'nents. 
I period of time for the existing managing agency agreements (Page 270. 

to run out and also enable the management of the com- of . the 
panies concerned to bring their new agreements in Iirie Annexure). 
with the recommendations of our Report if they are in 
due course accepted by Government and embodied in the 
new Indian Companies Act which we visualise: Also, in 
order to avoid hardship to the companies which had enter 
ed into managing agency agreements for the first time 

• 'shortly before the publication of the Report, we consider 
it necessary to provide for this period of grace for them. 

· It will be recalled that in sub-section (2) of section 87 A in 
the Indian Companies (Amendment) Act, 1936, an analogous 
provision was made, under which, notwithstanding any 
thing to the contrary contained in the articles of a com 
pany or in any agreement with the company, no managing 
agent appointed after the commencement of that Act was 
to hold office after the expiry of twenty years from that 
date, unless he was then reappointed or had been reappoint 
ed before the expiry of the said period of twenty years. · 
The recommendations that 'we make as· regards the termi 
nation of the existing agreements is, in principle, similar 
to this provision, except that we do not recommend the 
reappointment of the existing managing agents or the re 
newal or extension of their term at any time before the 
last twenty-four months of the expiry of the existing agree 
ment, unless the remuneration has been brought in 
line with the; provisions of the new Act. A suitable ex 
planation of the term "reappointment", which we have 
suggested in respect of future managing agency agreements, 
should also be added to our recommendation about the re-: 
appointment-of existtng managing agents. - 
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Conditions of employment of managing agents 
Ramove.l of 119. The provisions of section 87B(a) relating to the 
man~gmg removal of managing agents seem to us to be inadequate · (1:~:·271_ and unsatisfactory. It might be argued that under this 
77 of the section, a managing agent can be removed only if he is 
Anne::rure). convicted of a non-bailable offence, punishable under the 

Penal Code, ill relation to the affairs of the company. 
Clearly, there may be many other circumstances in which 
a company would be justified in dismissing its managing 
agent. We, therefore, recommend as follows:- 

(i) No resolution of a company should be required 
to dismiss a managing agent, who has been con 
victed of a non-bailable offence committed by 
him in relation to the affairs of the company. 
On such conviction, his office will stand auto 
matically vacated, but if the offending member, 
director or officer of the managing agency com 
pany or firm, as the case may be, is expelled or 
dismissed within a period of thirty days from 
the date of conviction, or if the conviction is set 
aside on appeal, the managing agent need not 
vacate his office. 

Where an appeal is preferred against a conviction, the 
directors of the company should have the power 
to require the managing agent to suspend the 
offending member, director or officer, as the 
case may be, and in the event of the managing 
agent not complying with this requirement 

We would. however, recommend that the time limit 
which we have suggested 'for the termination of existing 
managing agency agreements in order to bring them in 
line with our recommendations regarding the period for 
which they can be renewed in future should not extend to 
the adjustment of the terms of remuneration for the manag 
ing agents contained in these agreements. We suggest that 
the terms of remuneration prescribed under the new Act 
should also apply to all existing managing agency agree 
ments after the expiry of two years from the coming into 
force of the new Act. As an inducement to an early ad 
justment of the terms of agreements in the light of our 
recommendation on this point we would, however, suggest 
that, should a managing agent be prepared to bring his 
terms of remuneration in line with the provisions of the 
new Act within one year of its enactment, with the agree 
ment of the company concerned, he should be eligible for 
reappointment for a period of ten years and the original 
agreement will automatically elapse. 

Apart from the .above recommendations about the 
duration of appointment of future and existing managing 
agents, their reappointment or renewal and the extension 
of their ·terms, we have no other suggestions to make in' 
regard to the other .provisicns of section 87 A .of the -present 
Act. , 
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within a period of thirty days, the directors 
should have the power to suspend the managing 
agent till the· final disposal of the appeal. For 
this purpose, any two directors _of a company 
should have the power to call a general meeting· 
of the company and the managing agent should 
also have- the right to make a statement, orally 
or in writing, explaining his position to the 
shareholders. 

(ii) A company _should 'be competent to dismiss ltS 
· managing agent by an ordinary resolution tor 

any fraud or breach of trust, committed by the 
latter in respect of the affairs of the company 
irrespective of whether the managing agent has · 
been charged and convicted of these offences 
or not, or in respect of fraud. or breach of trust 
committed by a managing agent in connection 
with the affairs of any other company under his 
management and proved in a Court of law. 

(iii) A company should have the power to remove a 
managing agent by a special resolution for gross 
negligence or gross mismanagement of its 
affairs. We have provided for a special resolu- 

- tion in these cases because we feel that such a 
resolution is desirable in the· interest alike of 
the company and of its shareholders. Wfiat 
constitutes gross negligence or gross mis 
management is not always easy "to determine, 
and what may appear to the shareholders to be 
a clear case ·of such negligence or mismanage 
ment may not be held to be so by the Court. ln 
such cases a company thus stands in considerable 
risk of being faced with a claim for damages for 
wrongful dismissal by the aggrieved managing 
agent. It is, therefore, in the interest of the 
company and the shareholders that a resolution 
terminating the agreement of a managing agent 
for gross negligence or gross -rnismanagement 
should be carefully considered and passed by a 
large majority of votes before it Becomes effec 
tive. With the further remedy available under 
section 153D recommended by us. 'we are of - 
opinion that there would be further _protection 
to shareholders in those cases wliere it rs- not 
otherwise possible for them to remove a manag 
ing agent. 

120. Clause (c) of section 87B of the present Act permits Transfer of 
a managing agent to transfer his office, if such transfer office ~f 
is approved by the company in general ~~eting. We re- :s:~~ing 
commend that in future such transfers "must be approved (Page 212 
by .a special resolution of the company. Recent experi- of the 
ence has shown that sometimes such approval is engineered Anneure)- 
by the holders of a small majority of shares, on promise of · 
payment of a large compensation, in collusion with the 
transferee. It is, therefore, necessary to provide for a 
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suitable safeguard against such collusion and the needless 
imposition of an unwarranted burden on the company . 

. We trust the requirement of a special resolution will 
secure this object to some extent. f.- 

121. While. the Act of-1913 provides- for the transfer of 
his office by a managing agent it contains no provision for 
his resignation. In several recent cases, which have been 
brought to our notice, managing agents resigned their . 1 
office in favour of new-comers; either in collusion with the ' 
latter or with their full knowledge, on fhe tacit under 
standing that they would receive suitable compensation 
from the company for loss of office on their resignation. 
Sometimes a. managing agent who had thus resigned from 
his office was subsequently found to have committed gross 
irregularities in respect of the affairs of the company, bub """ 
by the time this discovery was made, it was impossible to 
compel him to render accounts or to seek redress from 
him in any other manner legally open to the company. 
In order to prevent such abuses, we recommend that before 
a managing agent is permitted to resign from his office, 
the directors of the company should prepare a statement 
of its affairs up to date, along with a balance sheet and 
profit and loss account according to the provisions of the 
Act, and obtain a report from the auditors of the company 
on such balance sheet and profit and loss- account. The "• - 
resignation of" the managing agent should be .eonsidered 

. only after these documents have been laid before the board 
of directors and examined by it; and till then no managing 
agent should be permitted to resign. We would, however, 
add that the above recommendation should not affect the 
other rights and Iiabilities of the managing agent vis-a-vis 
the company, except in his capacity as managing agent. In 
other words, if the managing agent has any· claim against 
the company otherwise than as a managing agent or if the 
company has a claim against him except in this capacity, 
such claim should be enforceable in a Court of law in the 
usual way. » 

Similarly, in a case where a managing_agent is removed 
he should have the right to enforce, any claim he has 
against the company subject to any couriter-claim that the 
company may have against him. 

Transfer of 122. The proviso to clause (c) of section 87B of the Act 
managing attempts to define the circumstances in which a change in ~!=0~r~rm the partnership of a managing agency firm would be 
or limited deemed to operate as· a transfer in the office of the manag 
company. ing agent. Not only does the present provision appear 
(Pages 273- to us to be totally inadequate, but there is no indication 
~~!xutr~) in the .present Act. of what con~tit:i-ites a tran~fer of a 

· managing agency m the case of limited companies. Sec 
tion 87BB of the Act which was introduced by the Amend 
ing Act of 1951 has, however, placed certain restrictions on 
changes in the constitution of a managing agent· of a 
public company where such managing agent is a firm or 
company. 



We have experienced considerable difficulty in reconcil 
ing what we consider to be the fundamental right of a 
managed company to be managed by the managing agent 
whom it has appointed and not' by some third party 'who 
in fact might have acquired a controlling interest in such 
managing agency firm or company, with the undesirability 
of imposing such rigid conditions on the acquisition of an 
interest in a managing agency firm or company as might 
preclude the introduction of persons into such firms or the 
acquisition of an interest in such companies by persons 
who might be able to contribute towards the management 
of the managed company: At the same time we realise 
that the holders of ostensible control as shown in the 
company's register may not be the holders of real control. 
Our conclusions are that the following conditions should 
apply to managing agency firms and companies other than 
public companies as defined above, and That such condi 
tions should be the subject matter of a schedule to the Act. 
Our object in recommending that· the conditions should be 
incorporated in a schedule to the Act is that Government 
would thereby be -empowered, at any time, to arriend the 
conditions, should they consider it desirable to do so. 
'I'he conditions that we suggest are as follows:- 

that every managing agency firm or company to _ 
which the schedule applies should- file wit1i each 
company under its management at the time the 
managing agency agreement is executed ~ 
declaration stating the names of the partners 
of the firm and their respective interests in the 
firm and the interests of the co-sharers, if any, in 
the managing agency remuneration or, as the 

· case may be, the names of the· shareholders of 

.. 
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In the case of a managing agent which Is a public 

company and whose shares are officially quoted on a re 
cognised stock -exehange, we recommend that the exemp 
tion granted. by section 87BB should continue, i.e., there 
should .be no restriction imposed on the transfer of shares 
in such a company, although Government should continue 
to have the power of withdrawing such exemption in any 
case where they 'are convinced the exemption is befog 
abused. 

As regards firms and companies other than public corn 
panies as defined above which act "as managing agents 
entirely different considerations apply. In the case of a 
firm the test of identity should not be the continued ex 
istence of cine of the original partners but the control of a 
preponderant interest in the partnership ' by one or' more 
of the original partners. Likewise, in the case of -a 
managing agency company which is not a public company 
with an official quotation on a recognised stock exchange, 
the test should be the retention of controlling interest 
therein amongst the shareholders who had such control 
when the managing agency agreement was e_ntered info. 
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the managing agency company and their res 
pective shareholdings, as at the date bf the agree 
ment. In the latter case, the declaration should 
further indicate whether the shares held are 
held beneficially, and if not, the parties on 
whose behalf they are held, and should further 
state that there is no arrangement whereby the 
control of . the managing agency company is 
vested in persons other than the registered or 
beneficial holders. Sucli declaration· should be 
signed by a partner or director of the firm or 
company. In the case of managing agency 
agreements in existence on the date the new 
Act comes into force, the declaration should be 
filed within three months of that date giving 
the particulars as on that date; 

(ii) similarly, a declaration so signed should be filed 
with each managed company on any change of 
partners in the firm or co-sharers or sale or · 
transfer of shares in the company giving details 
of such change or of the shares sold or agreed 
to be sold or transferred, and the names of the 
persons foregoing the old and acquiring tEe new 
interest in the firm or transferring and acquiring 

, the shares sold or agreed to be sold; 
(iii) that the declarations to be made under (i) and (ii) 

above should be· available for inspection at a11 
times during working hours by shareholders of 
the managed company. The shareholders should 
be entitled to copies of the same on payment ·of 
the prescribed fee; 

(iv) that the managing agency agreement should 
automatically and immediately expire if- 

(a) in the case of a managing agency firm the 
collective shares of the persons who were the 
original partners at the date the managing 
agency agreement was entered into are at any 
time during the continuance of the agreement 
reduced to less than a moiety of their collec 
tive shares at the date of the agreement; 

(b) in the case of a managing agency company, the 
voting rights attaching to the shares held 
collectively by the persons, who were bene 
ficial shareholders in the managing agency 
company at the date when the managing 
agency agreement was entered into, are . at 
any time during the continuance of the agree 
ment falls below fifty-one per cent of the total 
voting rights attaching to .the subscribed 
capital of the company. For the purpose of 
this clause, the qualified voting rights which 
we propose under ?aragraph _48 for preference · 
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shares and any voting rights which may be 
attached to debentures should be included in 
computing the total voting rights in the company. 

We trust that the above recommendations, coupled with • 
the provisions that we have suggested regarding the rights 
of minorities under our-proposed new sections 153C and 
153D, the disclosure by directors .and persons deemed to 
be· directors of their holdings in a company and the in 
vestigation into the ownership of shares, will prove a 
salutary check on any future trafficking In managing 
agency rights. If, however, this expectation is belied, the 
fact that the above conditions are embodied in a schedule 
should enable Government to modify them readily and to 
impose more restrictive c~:mditions. 

'123. We have referred in the foregoing paragraphs to Varfat~onin 
the appointment and removal of managing agents. It ::;mg 
now remains to consider the circumstances in which agreements. 
a managing agency agreement can . be varied. (Page 277 
When a company has entered into an agreement of the 
with its managing agent, it should not lightly vary 'the Annexure), 
terms of his contract. After the period of his first appoint- 
ment, it should be for the general body of the shareholders 
to decide whether the company's contract with its manag- 
ing agent should be renewed or not, but once the company 
has decided in general meeting that the .contract should be 
renewed, it will be clearly against the long term interest of 
the company for any party to the contract to vary its 
terms. We, therefore, recommend that the variations of a 
managing agency contract including any variation involv- 
ing payment of remuneration to the managing agent less 
favourable to the shareholders than the existing remunera- 
tion, should be by a special resolution, unless such varia- 
tion is made with the object of bringing the terms of the 
contract in line with the provisions of the Act, in which 
case an ordinary resolution should suffice. 

Compensation to managing agents 
' 124. The subject of compensation to managing agents (Page 277 

has, in recent years, evoked much adverse -comment from of the 
the critics of the managing agency system. One of the·~exure 
main charges against it has been the abuse of the com- ~~ge sea 
pensation provisions by collusive arrangements or other- of the 
wise, and the opportunities for illegitimate gain which these Addendum). 
provisions hold out for unscrupulous managing agents, It 
is, therefore, essential to tighten up the provisions of the 
Act on this subject. We have attempted a redraft of sec- 
tion 87B(e) of the Act of 1913 (vide item 12 of the Adden- 
dum to the Annexure of our Report). The redraft attempts 
to bring together the different provisions of the Act relat- 
ing to compensation and then to recast them in the light 
of our recommendations. Briefly, we recommend that no 
compensation should be payable to a managing agent- 

. (a) if he resigns, otherwise than on reconstruction of 
the company or its amalgamation with another 

93 /. 

( 

( 
I 



-------- ~---- -- -------- 

.] 
l 
1 

~-- 

}-. 

I 
) 

L 

... ,, .. 

I 

l 
I 
I 
I 

' 
\ -- 

i 
I 

I 
I 
I 
l 
I 

• 

company, and is not appointed managing agent 
or officer of the reconstructed or amalgamated 
company; 

(b) if the termination of agreement is in pursuance 
of the provisions of section 87B(a), i.e., for fraud 

_or breach of trust or gross negligence or .gross 
mismanagement or for any offence for. which he 

· can be removed; _ 
(c) if he is a party to a resolution terminating or 

procuring the termination of his agreement 
either directly or otherwise; 

(d) if the termination of his agreement is due to the 
' winding up of the company on account of the 

negligence or. default on his part; or 
( e) if the assets of the company on winding up are 

· not sufficient to repay tlie shareholders' capital 
including the premium, if any. 

In all other cases compensation would be payable to a 
managing agent for the termination of his contract, but 
the amount of the compensation would represent the 
amount which the managing agent would have earned had 
he continued in office for the unexpired portion of his 
contract or for five years whichever is shorter. The 
basis on which the amount · of compensation should be 
assessed should be the average remuneration of the manag 
ing! agent for the last preceding five· years or the 
average remuneration of the period of office .actually held 
if the period is less than five years. · We need hardly add 
that we do not wish to interfere with the right of the 
managing agent who has been wrongfully removed or 
dismissed to go to Court and to claim damages from the 
company just as the company in its turn will be free to make 
such counterclaims against the managing agent· as' it may 
be advised to do. We would, however, like to lay down 
that there should be no provision in the articles of' a 
company or in any agreement between a company and 
its managing agent, which would authorise the payment 
of compensation in circumstances other than those in 
which we have considered such payment to be· justified. 
W.e recommend that the provisions we have suggested 
relating to payment of compensation to .managing ·agents 
should also apply to managing directors and managers..- 

·R~m:ineration of managing qgen"ts . ,, . . ,· .. ·: 
Method or 125. Section 87C of the ~ct·· of 1913 fays ~owi}'' the 
remunerat- method by which the remuneration of managing -agents <pf 
!ng man:g- companies, other than insurance companies, and .. private (P~;!:1 ;78_ companies which are not subsidiaries of,public eompanres, 
so of the is. to be fixed. The provisions of this+sectlon have 'been 

_ Annexure assailed on the ground that they contain· unsound' r: arid 
;5d PJ1~~~ unhealthy features, a~e defective and ·.c~nfai~·:~_t()o.}~atiY. 
of 4 :1e loopholes through which· unscrupulous · managing 'agents 
Addendum). can under the law. unjustifiably supplement their'income . 

. Many instances were.quoted .to- us, .where advantage had 
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been taken of these defects and deficiencies in the present 
provisions of the Act. We do not propose to go into details 
but recommend that section 87C of the present Act should 
be suitably amended in order that its provisions may be 

_.placed on a sound basis. We have attempteda redraft of 
-, section 87C ( vide item 13 of the Addendum to the Annex 

ure), indicating our detailed proposals on _the subject. 

126. F'irst we propose that no managing agent-'s re- Quantum of 
muneration should exceed 12! per cent of the net annual ~?munera· 
profits of the company, whether such remuneration was (P0a~~s 278· 
paid in respect of his services as a managing agent or so 0 

of· the 
otherwise, except to the extent to .whieh, under our recorn- Annexure). 
mendations which follow,· they are entitled to receive re 
muneration for such additional services as they may ren- 
der to the managed company, We have deliberately de- 

.::,·parted from the provision of sub-section (1) of section 87C 
· and suggested a maximum "limit to the percentage on 'net 
profits which a managing agent can earn as his - commis 
sion. The methods of remuneration to managing agents 
vary from company .to company. Iri some cases the com 
mission is charged on net profits whereas in other cases it 
is based on turn-over or sales. In some cases the percen 
tage on the net profits is kept low but the office allowance 
charged is comparatively large. -In almost all cases.Ibe 
sides the office allowance and the percentage on net profits, 

{ howsoever calculated, managing agents also draw remunera 
tion in the form of commission for various services ren 
dered to the company. The rate of the commission also 
varies from company to company; For these reasons, in 
order to compare the total earnings of the managing agents 
in two concerns, account has to be taken not merely of 
the percentage on net profits to which they _are entitled. 
but also of the office allowance which they draw and the 
commission which they earn on purchases, sales and for 
other services. Without further detailed study of com 
pany statistics, it is, therefore, difficult to ascertain the real 
incidence of the managing agents' remuneration expressed 

;j., as a percentage of the net annual profits of the company 
which can be deemed to be an average figure. In view, 
however, of the tightening up of ·the provisions of section 
87B and our further recommendation relating to the other 
sources of managing agents earnings, we feel that the limit 
of 12~ per cent on the net annual profits calculated in the 
manner indicated by us in paragraph 130 is reasonable and 
fair. The fear was expressed that this limit of remunera 
tion together with the other restrictions that we recom 
mend on the earnings and activities of managing agents 
might not induce entrepreneurs to invest capital in new or 

-~ hazardous lines which ordinarily involves prolonged waiting 
before it can yield any profits. There .is force in this argu 
ment, We have, therefore, provided that, if in a suitable 
case, a company by a special resolution approves of the 
payment of a remuneration in excess of 12! per cent to 
its managing agent and the Central Authority that we 
propose for the administration of the Indian Companies 
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128. Thirdly, we recommend that the provision in the 
present Act for the payment of office allowance to a 
managing agent be deleted. Presumably, the intention of 
the legislature in permitting an addition to a managing 

· agent's remuneration, on account of office allowance, was 
to authorise a form of reimbursement of the out-of-pocket 
expenses incurred by him on behalf of the company. In. 
practice, however, office allowance has, in many cases, to <, 
all intents and purposes, become an additional source of 
revenue to a managing agent. in the evidence that we 
received, no other aspect of a managing agent's remunera 
tion was subjected to more .constant and uncompromising 
criticism by the representatives of shareholders and the 
general public. Representatives of the business com 
munity, including the spokesmen of several reputable 

96 
Act considers that such payment in excess of this limit is 
in the public interest, it would be open to the managing 
agent to draw remuneration in excess of the maximum 
that we have suggested. 1-- 

A suggestion was made to us that instead of fixing an 
over-all maximum, we should prescribe a scale of varying 
percentages applicable to companies of different size and 
carrying on different types of business. 'I'heoretically this 
suggestion is attractive, but it is impossible to work any 
such scale in practice. Even if. we had the benefit of a 
full and detailed analysis of company statistics at our 
disposal, we doubt if we could have drawn up any such 
scale. We have, therefore, refrained from pursuing this 
line of thought further, but express the hope that manag 
ing agents who are at present content with a lower per-r 
centage of profits as remuneration for their services as 
managing agents will not rush forward to take advantage 
of the maximum limit which we have recommended, 
merely because the law might permit them to avail them- 
selves of this higher percentage. · · 

127. Secondly, we recommend that where a company 
does not earn any profits or where its profits are inade 
quate to remunerate its managing agent, the latter should 
be entitled to a minimum remuneration based on the size. y 
and nature of the company and on other relevant factors, 
provided that this payment does not' exceed Rs. 50,000 per 
annum .. A suggestion was made by some witnesses that' 
suitable criteria should be laid down so that the mini 
mum remuneration could be related to the size of the com 
pany and the.inature of its undertaking. We have been 
unable to accept this suggestion for it is impossible to lay 
down any a priori scale of minimum remuneration, which 
would be applicable to all companies even though they are 
of similar size or carry on similar business. Instead, we 
recommend that it should be the duty of the shareholders 
of the company, by a resolution passed at its first or subse- . .,.. 

, quent general meeting to prescribe a reasonable minimum· 
remuneration for the managing' agents, not exceeding 
Rs. 50,000 per annum. 

.._ - 

Ofiioe 
allowance 
(Pages 278· 
80 of the 
Annexure). 

Minimum 
remunera 
tion. 
(Pages 278· 
80 of the 
.A.nne:rure). 
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129. Fourthly, we suggest that except within the limits Prohibibion 
mentioned, no payment to a managing agent additional to ofpay~ent 
or in any other form than those which we have indicated ~~ adft· 
above should be sanctioned by a company. Sub-section (2).r~~~nera 
of-section 87C of the present Act, which permits the pay- tion. • 
ment of· remuneration to a managing agent additional to (Pages 278- 
or in· any other form than the remuneration specified in ~ of . the) 
sub-section (1) has been a prolific source of abuse, and in nnexure · 

'°our·view it is essential to close this major loophole in 
this section. Our recommendation to delete sub-section (2) 
of section 87C follows by way of a corollary to what is 
stated in paragraph 126. 

130. Fifthly, for the purpose of calculating the net pro- Definition 
fits on which managing agents' commission is to be of net profits 
calculated, we have suggested a revised definition of "net ~~8tr th!78" 
profits" in our redraft of section 87C (vide item 13 of the Annexure 
Addendum to the Annexure of our Report). It will be seen and 
from the redraft of sub-section (2) of this section, that it pa~e;6364f 
has been divided into partstso that· the deductions to be :eAd~:n· 

-rnade, the items to be included and. not to be included in dum). 
arriving at the net profits. may be clearly and separately 
brought out. We would briefly comment on the more 
important changes suggested by the proposed sub-section. 
The sub-section is divided into three parts. The first part 
comprises certain items which indicate the deductions to 
be made in order to arrive at "net profits" on which manag- 
ing agents' commission would· become chargeable. Item 
(a) which· provides for deduction of working charges as at 
present, is for the sake of clarification amplified, so as to 
include directors' remuneration and any bonus or commis- 

../sion paid to any member of the staff, engineers and others. 
We have considered this clarification necessary as in certain 
cases bonus and commission paid to staff,' workmen and 
others are 'not deducted, although there can be no doubt 
that they represent additional salaries and wages and are 
also debitable to revenue as working expenses. As to de 
duction of taxes in the nature of E.P.T. and/or B.P.T. these 
are taxes on business. A business cannot be said to have 
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managing agency houses, admitted that ,if managing 
agents were permitted to recoup the out-of-pocket expenses 
incurred by them on behalf of the managed companies, 
Jor. such charges as office accommodation, rent and taxes, 

"lights, fans,. share of routine administrative and expert 
services, postage, stationery, etc., there was hardly any 
justification for thein to · draw any office allowance, 
although they seemed to take the view that the present 
arrangement was a convenient method of re-imbursement 
for such charges. In view of the widespread prejudice 
against the payment of office allowance and the abuses 

. that have undoubtedly occurred in many cases, we recom 
mend that no separate office allowance should be paid to 
a managing agent, but that-he should be entitled to be re 
imbursed for all expenses. incurred by him on behalf of 
fhe managed company.and sanctioned by its directors. . ~.. . - 
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Coming to the second part of the proposed sub-section, 
it- refers to items which are not to be deducted. These 
items do not call for any particular comment. ).. 

As to the third part of the· sub-section, this indicates 
items which are not to be taken into account in determin 
ing the amount of net profits. 'Items (a) and (b) are in 
accordance with the existing practice. Item (c) which 
refers to 'bounties or subsidies effects a change in the pre 
sent practice by including them as part of the pr9fits on 
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earned a certain amount of profit unless these taxes are 
debited to -the working account of the company .. This 
principle has been affirmed in the -well-known case .of 
Walchand & Co: Vs. Hindustan Construction Co. Ltd. (4$-.. 
Bombay Law Reporter 1951) where it was held that these 
taxes should be deducted unless there is some provision to 
the contrary in the agreement. Some agreements contain 
such provision while some do not. We have, therefore, 
tried to place the position beyond doubt by-providing for 
deduction of these taxes.. As to deduction of interest on 
debentures and other fixed loans, although under the exist 
ing section, interest on loans and advances is deductible, 
interest on debentures is not so ·deductible. This is an 
anomaly inasmuch as expenditure in respect of interest on 
debentures is as much a 'revenue expenditure as expendi 
ture in respect of interest on loans and advances. Morel 
over, it has to be remembered that by raising debentures, 
the company may continue to earn profits or may earn 
additional profits through expansion of its business. This 
would go to stabilise. the managing agents' commission or 
increase such commission as the case may be. As regards 
item (f) which provides for deduction of losses of previous 
years .and the amount of depreciation, if any, which might 
not have been taken into consideration in arriving at the 
net profits of the earlier years, in our opinion, it is clearly_ 
necessary to deduct the losses of the previous years; 
particularly when during years of losses or inadequacy of j 
profits the managing agents would be entitled to charge 
minimum remuneration as recommended by us. To ignore I 
these losses in calculating the commission for subsequent t 
years would, therefore, be unfair. The true net profits 
bf a company o~r a number of . years are· its profits 
earned in prospefous years less the losses incurred by it in 
lean years. Our recommendation will, therefore, ensure 
that while in prosperous years, the managing agents' com 
mission would be calculated '1Il the true net profits of the 
managed company, in lean years the managing agent woul<; 
be assured of a minimum income to which he would be~ 
entitled for his. services irrespective of the fortunes of the 
company. As to item (g) which refers to deduction of . 
gratuity payable urider any legal or conctractual obliga 
tion, such gratuity' is clearly a revenue charge and part of 
the. working expenses of the company. It has been ex 
pressly mentioned for the sake of clarification. 
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The other point cto which we' refer deals with those 
cases where as a ·result of certain 'arrangements between 
two companies, one company pays to the other company a 
.portion of. the profits. It seems to us prima facie un 
reasonable that the managing agent of the paying company 
should charge commission on the full _profits including the 
portion paid to the other company, and that he should also 

·-' charge, in the receiving company, his commission on the 
·full profits including the amount received from the paying 
company. To permit this would be toallow the same-pro 
fits to be subjected to the same managing agents' comis 
sion twice over. Our recommendation seeks to provide 
against this contingency. 

131. The remuneration paid to a managing agent is for Managing 
services rendered by him for managing the affairs. of a agent not to 
company and it is prima facie impossible to justify the hol~~~ce of 
payment to him or to any of his partners any separate re- :~ag1!d 
muneration for occupying any other managerial office vis- company: 
a-vis the managed company. We were told that in some (Page 281 
cases managing agents .had put in their partners, or direc- :lnthe ) 
tors or managers of the private companies of which they exure · 
were members, in managerial positions in the managed 
company, thereby indirectly augmenting their income or 
the income of their friends. To stop this practice, we sug- 
gest that a new section should be inserted at ag appropriate 
place in the Act, prohibiting a managing agent, his firm or 

l 

r 
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which the managing agents' commission can be charged. 
We consider that receipts in the form of bounties or subsi 
dies should not be ignored in calculating the managing 

__.-4:agents' commission. If a concern is helped to earn profits 
-by protective duties, and if such profits are treated aspart 
of the normal profits on which the managing· agents are 
entitled to charge commission, we do not see why, when 
such profits are earned through the receipt of bounties or 
subsidies, these payments should not be treated as part of 
the normal profits for the purpose of ca1culating the manag 
ing agents' commission especially when the bounties or 
subsidies, as we are given to understand, are treated as 
revenue receipts for purposes of taxation. We would add 
that, if in the circumstances of any particular case, it is 
deemed desirable that managing agents should not charge . 

· -f-commission in respect of the amount of bounties or subsi 
dies paid to a company, it would be open to Government 
to make suitable arrangements which would be binding 
on the company and its managing agents. 

- It now remains to deal with two further points arising 
out of the sub-section. One of them ~~fers to deductions 
of depreciation. We have proposed that the amount of 
depreciation to be deducted should be the amount of normal 

. depreciation allowable under the Income-tax Act and" that· 
-·~ special, initial or other allowances, or arrears of deprecia 

tion shall not be taken into account, provided however that 
the written down value of every asset shall be calculated 
after deducting normal depreciation only. 
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'General powers of managing agents 

134. The position. of the managing agents vis-a-vis the . 
directors of a company has been the subject.of much. con- · 
troversy since the Indian Companies (Amendment}' Act, 
1936, was passed, We do not think that the theoretical 
position has been ever much in doubt and in course 'of the 
evidence before us there. was little difference of opinion 
on this point; Thus the Federation of Indian Chambers of 
Commerce and Industry, in their memorandum, observed- 
... . ;~he other compiaint that the managing agents wield-? 

- - . real control and that directors are only their 
- nominees subservient to their interests is also 

without, substance: The whole basis of the 
Indian company law is _that the supervision of 
directors · shall prevail under all circumstances 

. and at· all -events," · 

(Pages 281 
and 282 

- of the 
Annaxure 
and, 
pages 367 
and 368 
of the 
Addendum). 

.. 
Application 133 .. We recognize that if our recommendations in the. 
of the previous paragraphs relating· to . the . remuneration cif . ~~!i ~~0=~-- managing agents are given effect to immediately after the""t 
isting com- new Companies Act is passed,· many of the smaller 
panies. managing agency houses may be hard hit. In order to 
(Pages 27~- give them some .time to adjust themselves to the new pro ~x:ure;. e visions about r~m?neratitm, '?'e suggest tha~ they should 

apply to all existing companies on the expiration of 'two 
. years from the commencement of the. new Act. As we 
have already stated "in paragraph _ 118, it would, however, 
be open to any managing agent to bring his terms of re 
muneration in line with the provisions of the Act within 
one year of its commencement. 
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partner or a private company of which he is a member, or a · 
director or manager of the private company from holding 
any office of profit in the managed company, in respect of 
which he can draw: separate managerial remuneration, in, 
addition to the remuneration 'paid to him under his manag- .,.._ 
ing agency agreement. 

Man~ging 132. Cases were reported to us where managing agents 
agent had drawn their remuneration before the end of the finan- 
to draw cial year of the company. It is obvious that if a managing ITC:.U:;::i~ agent's commission is based on profits, such payment can 
a.coounts not. be made till the company's profits have been assessed 
have been and audited and the audit report .has been considered by y;ssed. the company. We, therefore, recommend that this practice 
·808~8 t~78• should be prohibited. We are aware that many well 
~exurei. . established and reputable managing agency houses do not 

draw such remuneration before ffie annual· accounts have 1- 
been laid 'before the company, but it would be desirable 
to lay down such a. provision specifically in the Act. This 
does not, however, mean that a company should be preclud-. ' 
ed from sanctioningrpayment of the minimum remunera 
tion to a managing -agent in suitable 'instalments i:f. it so 
desires. · r 



*Statement on the Memorandum for Amendment of the Indian Compa- 
nies Act by Tata Industries Limited (page 4). ' · [ 

l 

I 
I 
r 
I· 
j 

"The only real distinction between the two definitions - 
of "managing agents" and "managers'; is that, 
under the managing agency contract, it is open 
for, the company and the managing agents to 
agree that the control and direction of the direc 
tors over the managing agents in certain matters 
may be excluded by the provisions of the manag 
ing agency agreement." The almost invariable 
practice, however, is against such exclusions and 
managing agency agreements provide that the 
management by the managing l!gents is subject 
to the control and direction of the directors 
This is confirmed by a reference to compulsory 
article 71 of Table 'A' which is applicable to all 
companies. and vests the general "management 
of the business of a company in the directors, as 
it was intended, by the Amendment Act of 1936, 
to put the ultimate control of the company in 
the directors and the managing agents were 
placed in subordination to them." 

-, 

. We need not enter into any argument over the practice to 
.-+which the statement refers or to the interpretation of 
compulsory regulation 71 of Table 'A', but quote this ex 
tract only to show how well is .the theoretical position of 
managing agents. vis-a-vis the directors understood by all 
responsible representatives of trade and industry, Never 
theless, it has come to our notice that many managing 
agency agreements contain' clauses which, directly or in 
directly, seem to ascribe powers and duties to managing 
agents which, far from recognising their subordinate posi 
tion .vis-a-vis the directors, purport to confer- orithe former 
powers, which override the authority-of the latter in many 

· important aspects of company management. Witnesses, 
.who complained to us of this fact, argued that the inclu 
sion of the words "except to the extent, if. any, otherwise 
provided for in the agreement" in the definition of a 
"managing agent", as. given in the Indian Companies 

, (Amendment) Act, 1936, provided the basis of the present 
practice, under which many managing agents had arrogat 
ed to themselves powers and duties which really belonged 

• to the directors. We have already suggested a revised 
definition of a "managing agent" in· Chapter IV of our Re 
port which will cover this-point. It now remains to clari 
fy in a substantive section, the legal position of managing 

. 4gents and their powers and duties vis-a-vis the directors. 
We have attempted to draft such a section (vide item 14 
of the Addendum to the Annexure of our Report). In this 
new section, we lay down the general powers of managing 
agents vis-a-vis directors, while in the schedule attached 

101 
A~other well-known house of managing agents, in its 
written memorandum, commented as follows:-* · · 

I 
! 
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(iv) power to invest funds of the company; 
S'HWH aql Uft{'.ffM. ldaoxa suno] ;nillw or .iaMod (A) 

fixe~ by directors. 

We would like to add that provisionshave been made in 
clause (5) of the schedule enabling the directors to pass a · 
resolution prescribing that the powers vested in the 
managing agents under .clauses (2) and (3) of the schedule, 
or any of them should not be exercised "by the managing 
agents except under the control and direction of ·the direc 
tors. It is our hope that this new section and the schedule 
attached to it, read with the other section which ·we have 
proposed about the general powers of directors, will clari 
fy the position alike of directors and the managing agents 
in the scheme of. management of joint stock companies 

,)-_ 
(iii) power to borrow moneys except within the limits · 

fixed by directors; 

(ii) power to make calls on shareholders; 

102 
to it, we first .provide for certain general powers to the· 
managing agents and then enumerate certain specific 
powers, which; though within the Iimits of these general 
powers, would not be exercisable by them except with the 

. approval of the directors. These specific powers includ~ 
matters like-- 

(a) the power to appoint any person as manager of 
the co:npany; · · . 

(b) the power io engage on behalf of the company 
any person, who is a relation of any director or 
of any partners of the managing agency com 
pany or firm or of any director of the managed 
company; 

( c) the power to compound or sanction the extenston 
of time for payment of or satisfaction of any 
debt due to the company, from any associate of 
the managing agent; 

(d) the power to engage staff on behalf of the company/ 
. except staff whose remuneration is within the 

limits prescribed by the directors; I 
(e) the power to purchase or sell capital assets, - on . 

behalf of the company, except . when the pur..,_._ 
chase or sale price is within the limits prescribed 
by the directors. 

It win be recalled that in para. 101 of Chapter IX where 
we have commented on the general powers and" duties of 
directors vis-a-vis the company, we have recommended 
that the following powers should not be delegated to the 
managing agents:- 

(i) power to issue debentures; 

---------------· ---·-- --··- ····--···-··· 
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136. In regard to loans to managing agents, our recom- Loans to 
mendations are more or less the same as· in the case of managing 

+'· loans to directors. We recommend that no company should (~enli.282 
make any loans or enter into any guarantee or provide of 3~he · 
any security in connection· with a loan made by a third Annexure 
party to.:::.... and 

. page 369 
(a) the managing agent of a lending company; of the 

Addendum). 
(b) -a firm of which the managing agent of the lend- · 

- ing company is a partner; 
(c) any partner of the managing agent of the lending 

company; 
( d) any. private company of which the managing 

agent or any of his partners or, where the. 
managing agency is a private company, any 
officer of the managing agent is a member, direc 
tor, 'managing agent or manager; 

(e) where the managing agent of aIending company 
is a body corporate, any subsidiary company 
of the managing agent and any director, manag 
ing agent or manager of such. managing agent 
or of any subsidiary company of the managing 
agent; 

(f) where the managing, agent of the lending com 
pany is a private company, any member or a 
director thereof. 

It will be noticed that in our recommendation, the ban 
against the grant of a loan or the giving of a guarantee is 
extended to persons, who are either the business associates 

-{ Restrictions on some activities of managing agents 
L .. . 

135. Sections 81D, 87E, 87F and 87H of the present Act Need for 
deal with some of the most important activities of managing closing . 
agents. They have been the subject of widespread comment !~~Ph01?8t. m 
and, in view of the abuses to which they have led, have prov~i~~:1g 
done more to discredit the managing agency system than of the Act. 
any other defaults or misdeeds on their part. We have, (:Pages 282· 
therefore, taken some pains to re-examine the provisions !0 of the , 
of these sections in the light of the comments that we re- S::exure ' 
ceived, We consider it necessary to recommend that these pages 369·7! 
sections should be redrafted so that the existing loopholes of the 

of· in them may be closed and the possibility of their abuse Addendum). 
may be reduced to a minimum. In the redrafts of some 
of these sections, which we have attempted (vide items 15 
to 17 of the Addendum to the Annexure of our Report), 
and in our proposals on section 87F, we have embodied our 
recommendations. In this Chapter, we shall merely com- 
ment on the more important of our proposals. 

103 
and go far to dispel the confusion that has arisen as a 
result of the somewhat ambiguous wording of the definition 
of "managing agent" in the Amendment Act of 1936. 
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Loans to 138. Section 87E of the-present Act regulates the making 
or by of inter-company loans. The efficacy of this section has 
comd pawh·ea been considerably affected by the phrase "under the man un ert e 
same agement of the same 'managing agent". This section comes 
management, into play only: when there is a common managing agent for 
~~ag;a t~85· several managed companies. It does not apply where one 
~exuree company is under a managing agent and the other is with· 
and out a managing agent. Nor does it apply when neither the 
page 370 lending nor the borrowing company has a managing agent, 
~~d th~ ) although both may have common boards of directors, who 

en um ·.are interested in a particular managing agency house and 
:follow a common policy. ·. Lastly, the provisions of this 
section can be and have been evaded.. where the names of 
the managing agents of the lending and the borrowing com'." 
panies are different, although, in fact, the constitution of 
the two managing agents and the policy they pursue in 
respect of the managed companies are the same. Further, 
the. exceptions to the provisions of this section are so 
widely conceived that the purpose underlying it has, -in 
practice, been largely defeated. In the redraft of this 

t..'urrent 
account. 
(Page282 
of the 
Annexure 
and - 
page 369 
of the 

-Addendum). 

137. We have also recommended the amendment of sub· 
section (2) of this section which deals with the opening of 
'a current account by a managed company in favour of its 

. managing agent. Many witnesses urged the abolition of 
this provision, but we feel that in those cases where· a 

·managing agent is in charge of a large number of concerns, 
it may be an .. advantage for the managed companies to1 
permit the opening of a small current account in the name 
of their managing agent, so that all routine payments on 
behalf of the managed companies may be conveniently 
made through the· managing. agent's 'current account. In 

. order that this privilege may not be abused, it is necessary 
for the board of directors of the managed companies to 
lay down limits upto which the managing agent may open 
a current account. We suggest, that this limit should, on 
no account, exceed Rs. 20,000. 

~ 
As in the case of loans to directors, we suggest that 

contravention of this section should- not be punishable 
merely· by fine and· imprisonment, but that the "managing 
agent should also be made jointly and severally liable to 
the lending company for the repayment of such loans or 
for the making good of any sum which the lending company 
might be called upon to pay under the guarantee given 'or 

: security provided by it. · . 

l • 
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of the managing agent or are. otherwise pecuniarily 
interested in the managing agency. The provisions of 
section 87D have been widely abusedby the grant of loans 
or the giving of guarantee to parties other than those. 
mentioned in sub-section (1) of the existing section, and OJ.lr). 
redraft merely attempts to bring in the other possible 
parties through whom loans might be indirectly 'made 
available to the-managing agent of the lending company. . . - 

I 
I 
I 
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139. Section 87F of the present Act deals with inter- Purchase by 
company investments. It-prohibits a company other than company of 
an investment company from purchasing shares or deben- shares of 
tures o.f any company under the management of the same ~~d~r~?e 
managing agent unless such· purchase has been approved same 
unanimously by the board of directors of the purchasing managing 

· company. In Chapter r;x of our Report, we have recom- agent.~ 
mended that in future the directors of a company should ~~sges f8lh& 
not delegate the power to .make investments to its Anne~ure). e 
managing agent. So, in future.cit will be only the directors 

I. 
I 
I 

I 
( 

+ 

(a) the addition of an explanation to sub-section (1) 
which attempts· to define what constitutes "same 
management". Under this explanation, two 

. companies are said to be under the same manage 
ment if any person occupies in respect of these 
companies one or other of the positions, namely, 
manager, managing director, managing agent, 
partner, etc., of the managing. agency firm, 

· member or director of the managingagency com 
- p~ny where .the managing agency is a private 
company, or where the majority of the directors 
of both the companies are common to each other; 

(b) amendment of the proviso to this section so as to 
provide that exemption from the provisions of 
this section should be given only for- 

(i) loans by a holding company to a subsidiary; 
(ii) loans by a managing agent to any company 

under his management; 
.(iii) giving a guarantee or providing a security by a 

holding company to a subsidiary; and 
(iv) giving guarantee and providing security by a 

managing agent to companies under hi.;; man 
agement. 

As in the case of loans to managing· agents, we - recom 
mend that in addition to the usual penalty for contraven 
tion of the provisions of this section, provision should also 

···be made for the recovery of any loan made or security or 
- 'guarantee given. It will also be seen that. the loans are to 

be sanctioned by a special resolution of the lending com- 
pany. We consider this as an essential safeguard having 
regard to the abuses thaj have come to light. Some of the 
witnesses urged that such transactions should be prohibited 
but we have not gone so far as circumstances may arise 
where a loan by a lending company to another company 
underthe same or substantially the same management may 
be found to be in the interests of the shareholders of the 
lending company. 

105 
.section (vide item 16 of the Addendum to theAnnexure of 
our Report) the main changes which we have - suggested 
-are::- 
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who will be able to make the type of investments contem 
plated in this section. Nevertheless, we consider it neces 
sary to amend this section extensively. Our main recom 
mendations are- 

. (1) that restrictions should be imposed on the 
manner in which investments may be made by 
a company within a particular group in the 
shares of other companies in such group and a 
limit placed on the amount of such investments. 
Where any such investment is to be made by the 
directors without the previous sanction of a 
special resolution of the shareholders of the in 
vesting· company the approval of all the directors 
for the time being in India should first be obtain 
ed at a board meeting and not merely by circula 
tion. The limits that we suggest should be 
placed on such investments made by the board 
of directors are- 

(a) the amount invested in the shares of any com 
pany in the particular group should not exceed 
10% of the subscribed capital of that company· 
i.e., of the company in which the investment is 
made; and 

(b) the total amount invested in companies in the 
particular group should not exceed 20% of the 
subscribed capital of the investing company. 

I . 

We appreciate that .circumstances might exist where it 
would'be in the interests of a company to make investments 
exceeding either one or both of the limits referred to. As 
a safeguard, however, we recommend that if such limits are 
to be exceeded they should be sanctioned by a special reso- 

- lution of the investing company; 
· (2) that the phrase "particular group" should be 

defined as meaning and including in relation to 
any company making an investment- 

(i) the managing agent of the investing company 
if such managing agenl is a company, 

(ii) any company in respect of which the same 
person occupies both as regards the investing 
company and such other company one or other 
of the following positions, namely, manager or 
managing director or managing agent or 
partner of the managing agency firm or 
member or director of the managing agency 
company where the managing agent is a pri 
vate company, 

(iii) any company a majority of whose directors 
comprise a majority of the directors of the in 

. vesting company; 
(3) that investment companies should be brought 

within the purview of the section as amended 
above and that , all non-investment companies 

L --- - -- 

, , 
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It will be noticed that if inter-company investments do 
not exceed the limits prescribed in item (1) above our re 
commendation contemplates the unanimous consent of all 
'the directors present in India and not merely of those 
present at the board meeting as laid down in the existing 
section 87F of the Indian Companies Act._ It is for this 
reason that we have suggested that when such investments 
are within the limits prescribed by us they should not 
require the approval of the company by a special resolution. 

140. Section 87H prohibits a managing agent from Managing 
engaging in any business on his own account which is of agent ~ot to 
the same nature as and directly competes with the business engaget1" 
of the company under his management. Several witnesses ~C:~:s~ ive 
who appeared before us ·pointed out that the provisions of witn a 
this section had been abused because of the loopholes managed 
offered by the words "on his ow:n account." There was compa179 
general agreement among the representatives of the busi- ~ag:h! 
ness community that the section should be suitably amend- ~exure 
ed, so that the intentions of t4e legislature may be carried and 
out. The object underlying this section is clear enough page ;:11 
and the principle on which it is based seems to us to be rdd!n:um 
unexceptionable. It stands to reason that after a managing ' 
agent has been appointed or reappointed he should not · 
engage in any business as a principal which is of the same 
nature as a business carried on by the managed company, 
and directly competes with such business. In order that 
the section may be rendered effective we have redrafted 
this section (vide item 17 of the Addendum to the Annex- 
ure of our Report). We have attempted in this redraft to 
define the words "on his own account". These words 
should, in our view, include, besides the managing agent 
himself, a partnership firm of which the managing agent is 

t 

Our recommendations will, we hope, gofar towards era 
dicating the wide-spread evils which have followed from 
many reckless inter-company investments in post-war 
years. In order to forestall possible attempts at making 
large scale investments of this type immediately after the 
publication of our Report, we suggest that in the new Com 
panies Act it should .be provided that our recornmenda- · 
tions, if accepted, should take effect from the date· of pub 
lication of this Report. 

. ' 
We would exclude from the operation of the section all 

investments made by managing, agency companies in com 
panies under their management, private companies other 
than. subsidiary - companies of public companies and 
banking and insurance companies. - Moreover, the section 
should not apply to investments by a holding company in 
any of its subsidiary companies nor should it affect existing 
investments. 

-- 
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should annex to their balance sheets a list of 
companies within their particular group in which 
investments have been made, if any. 
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(c)_ 'where there Is a :principal to principal contract 
between the . managing agent and the managed 
company. - 

I 
l 
I 
I 
I 

l 

(b) where he is acting as. a selling. agent for some 
·· third party 'and jreceives commission from it in 

respect of sales made by it to the managed 
company; and · · 

(a) where a managing agent is acting as a buying 
and selling agent for the managed company, 
commission being paid, to him by the company; . 

Appoint 
ment of 
managing 
agent as 
buying 
or selling 
agent. 
(Pages 282- 
85 of the 
.Annexure). 

. 141. We now come to the important question of the right 
of the managing agents to act as buying and selling agents 
on behalf of their managed companies and also to retain 
the commission which they _may receive on such purchases 

, and sales from third parties. As we see the problem, it 
falls under the following three categories'. 

\ 

( 
l 
l 
' 

Purchase and sale by managing agents on behatf of 
manaqed. companies 
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a member, a public company at a general meeting of which 
the managing agent is entitled to exercise or .can control 
the exercise of 70· per cent. - or mote of the voting 
powe,r,. or _a private. company at a general meeting 
:9f _ ~wh,ic_h:. 'the managing agent is entitled to exercise 
.cr '-can ~-~·control the exercise- of 20 per cent. or 
more 'of "the " voting · -power. If the intentions of 
'the legislature as 'embodied in this section are to be re 
alized., all these' persons 'should be debarred from carrying 
on. the business of the samenature which competes with the 
businessof themanaged company, We 'realise that it" niay 
not be easy in all 'cases to trace the controlling interest" "in 
a.company. We, however, feel confident that the recom 
'mendattons' that 'we liave. .made later· in' our - Report with 
'regard to 'the - investigation 'of. a 'company's affairs and "9.t 
the ownership of its .shares would . prove useful _ in· the 
matter: We further considerIt necessary that where a 
managing agent contravenes the provisions of this section, 

.. he should be called upon to render accounts as though h!l 
was carrying on the business in trust for the managed com 
pany. We would, however, add in this connection that 
such cases existing .on the date of the publication of the 
Report as rnay be affected by sub-section (2) of our redraft 
'of section 87H should be- exempted from the operation of 
.the provisions contained in the redraft In our opinion in- a 
'matter Iike this such exemption granted in favour of com 
-panies existing at the date of the publication of our Report 
is fair and reasonable .. If this recommendation is accepted, 
the redraft of section 87H will require suitable revision. 

I 
! 

I . 

r· 
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143. Where a managing agent is· in receipt of commis- Commissiens 

sion from third parties in respect of goods supplied_ or fro~ third 
services rendered to the managed company, we see no P;*es.282• 
particular objection to his Teceiving any commission from ~5a~~s the 
such parties, provided that in all such cases the prices Annexure), 
charg'ed to the managed company for the goods supplied 
or services rendered are, in the opinion of the directors, 
market prices or are otherwise fair and reasonable. Since, 
in these cases, commission would be payable ·by third 

+ 

. ~ 
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142. As regards purchases on behalf of the company, we Commission 

consider that it is the duty of the managing agent to make on jurfha~as 
them and, therefore, he should be entitled to no additional :1an!~g Y 
remuneration from the managed company on this account. agenb, 
As regards sales also, it is his duty to arrange for the (Pages 282- 
marketing df the finished products of the managed company~ of t~a 
to the furthest extent possible. In promoting the sales of nexure · 
a company's products, it. may be necessary for the company 
to set up distributing centres in different parts of the 
country or outside the country. But in those cases, where 
the managing agent himself maintains his offices in other 
parts of the country or outside the country for his own· 
business, it may be a distinct abvantage to the company to 
utilise the services of the managing agent by making him 
a distributing agent in those places where he has , his 
offices. In such cases, we consider that the managing agent 
should be reasonably remunerated for acting as a distri- 

· butor of the company's products in addition to his normal 
remuneration as managing agent. In order that this pro 
vision may 'not be misused, we consider it necessary to 
provide for the following safeguards: 

(i) any additional remuneration for the above pur 
pose, which the company may agree to pay to 
the managing agent, should be sanctioned by the 
company in general meeting by a special resolu 
tion; 

(ii) secondly, the material terms of the proposed 
agreement with the managing agent for this 
purpose should be set out in the special resolu 
tion; 

(iii) thirdly, the resolution should specifically pro 
vide that payment to the company for any 
goods, materials or property supplied· by it to 
the managing agent shall be made within a 
month from the date of supply; 

I 

(iv) fourthly, all necessary particulars of the con 
tract between the company and the managing 
agent for this purpose should be entered in the 
register of contracts and be open to inspection 
by the shareholders; 

(v) fifthly, the period of .the contract between the 
company and the managing agent for this pur 
pose should be limited to five years at a time. 

__.......1, 
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parties, .no expenditure would be incurred by the com 
pany, and if the· stipulation about the quality and the 
price being competitive or fair and reasonable is enforced, 
no extra burden will be imposed on the managed com 
pany. We would, however, recommend that+-. 

(i) no managing agent should be permitted to 
receive such commission from third parties, 
unless he is expressly authorised to do so by 
an ordinary resolution of the managed company; 
and 

(ii) the details of the arrangement between the 
managing. agent and the third company should 
be entered in a separate register which should 
be open ·to inspection under the provisions of 
section 91A of the Indian Companies Act. 

Contraut11 144. As regards principal-to-principal contracts which 
between . may be entered into between the managing agent and 
managing the managed company, we take the same view as in the ~dnt case of commission from third parties received by manag 
:managed ing agents. · Provided the terms of the contract are con 
company sidered by the directors of the managed company fair and 
~arding reasonable, and the quality and the prices charged for the 

· e, pur- goods supplied or the services rendered to be competitive, C::;'ea ~~2- we see no particular objection from the. point of view ~f 
S5 of tbo the managed company to any such .agreement between rt 
.Annexure). .and its managing agent. The risk is that, 'In such trans- 

actions, the managing agent may try to· secure an unfair 
advantage over the managed company by supplying goods 
and services of inferior quality or at more than market 
prices, but it should be the duty of the directors to ensure 
that both in regard to quality and price, the supplies 
'recetved from the managing agent are reasonable and 
competitive. Such check by. the directors on the supplies 
made to a company will have to be exercised in any case, 
whether they .are made by the managing agent or others. 
However, as a safeguard against misuse of powers in this 

. regard· by a managing agent, we would provide that- 
( i) no principal-to-principal contract should be en 

tered into, except with the approval of the com 
pany in general meeting by a special resolution; 

(ii) the period of such contract should not exceed 
· three years at a time; 

(iii) the material terms of the proposed contract should 
be set out in the resolution; 

.(iv) the resolution should specifically ,provide that 
payment to the company for any goods, materials 
.or property supplied by it to the managing agent 

. shall be made within a month from the date of 
supply; 

(v) the details of such contract should be entered in 
a separate register, which should be open to in 
spection under the provisions of section 91A of 
the Indian Companies Act. 



(iii) the term of appointment for a manager oz 
managing director should be limited to five years 
at a time, although an exception should be made 
in the case of -teehnicians and consultants; 

(ii) no person should b~ eligible to be appointed as a 
manager or a managing director for more than 
two companies and any such appointment for the 
second company should be made only with the 
unanimous resolution of the board of directors 
passed at a board meeting; 

I 

(i) no firm or body corporate should be appointed as 
a manager; · .. 

146. One of the principal lacunae in the Act-of 1913 is (Pagee 290 
the absence of any statutory provision relating to the terms ofn~~:r 
and conditions of appointment of' managing directors and Annexure 
managers. This lacuna is all the more noticeable, inasmuch and 
as, while the powers and functions of managing directors pages 373 
and managers are in many respects similar to those of rd ~~4 
managing agents, unlike the latter, the conditions of Adden:um). 
appointment of the former have not been brought under 
control and regulation. We suggest that there should be 
statutory provision for this purpose and recommend the 
insertion of a new section in the Act on this subject. We 

..A have attempted a draft of such a section (vide item 19 of 
the Addendum to the Annexure of our Report). Our main 
proposals are as fallows : - 

Managing directors and managers 

r 
I 

111 
145. Except for such remuneration as is admissible to a Menag~ng 

managing a~ent, eitfier as_ commission or;i sales or .c~mr:iis- ~;~d!r 0 

sion from third parties or in respect of principal-to-principal accounts to 
contracts which may be entered into between him and the managed 
managed company, we consider that the managing agent company 
should not receive any other remuneration for any supplies ~!m~era.· 
made to the managed company or for any services render- tionreceived 
ed to it in whatever capacity it may be. If, however, a otherwise 
managing agent receives any remuneration otherwise than than under 
under the terms of our recommendations made in para- terrod:~?om 
graphs 126 to 128 and 142 to 144 above, we consider it ~:~in~tion 
necessary that he should be called upon to render accounts of existing 
io the company for all such remuneration whether it be by contra~ts 
way of rebate, commission or otherwise. We would also rega~di~g 
recommend that all existing contracts between a managing ~~~ :ic~' 
agent and the managed company or between a managing (Pages 282' 
agent and a third party relating to any of the matters dis- 85 of the 
cussed in paragraphs 142 to 144 should come to an end not Annexure), 
later than five years from the date of the publication of the 
Report, and that no future contracts on these matters 
should be entered into except on such terms as we have 
suggested in our recommendations. 

I 
I 1~ 
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(iv) if a managing director or. manager is to be paid 
any commission or. remuneration in the shape of 
commission on profits, it should be based. only on 
net profits as defined in section 87C of the Act; 

(v) compensation, if any, admissible to a managing 
_ director or manager for loss of office would be 

payable in the same circumstances as compensa 
tion would be payable to a managing agent 
(vide item 12 of the Addendum to the Annexure). 



_, 
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[Part IV of the Indian Companies Act of 1913-Sections 13e 
to 13.6 and sections 144 and 145] 

147. In the history of company legislation in thia Advanced 
country as in the United Kindom, no other aspect of the oharactel" 
law shows such continuous and marked advance as the of the 
provisions relating to company accounts and audit. As we ac~oun~it 

. have mentioned in an earlier Chapter, recent developments :ov~~ne 
m company law have tended to concentrate on the need for of the 
the fullest measure of disclosure as to the particulars about IndiftD . 
~he pr?mo.tion and formation of a comp~ny and th~ n:ianner ~~~p~iea 
m which its accounts are cast and audited. For, it rs now (Page 304 generally recognised that it is only by such disclosure that of the 
the financial position of a company and its state of affairs Annexuro"' 

.~ as a going concern can be correctly assessed. It will be :gg~~~a 
seen from Appendix IV where we have traced the evolu- of the 
tion of the accounts and audit provisions in the Indian and Addendum.) 
the English Companies Acts, that the provisions of the 
Indian Companies Act relating to accounts and audit have 
been always in advance of corresponding provisions in the 
Companies Acts of other countries, and particularly of the 
provisions in the English Companies Act. We have borne 
this fact in mind in our further consideration 'of this sub- 
ject. While, therefore, we have not hesitated to recom- 

·'" mend the adoption of some of the provisions contained in 
sections 147 to 163 of the English- Companies Act, 1948, re 
lating to accounts and audit, and in particular of the pro 
visions contained in the Eighth and the Ninth Schedules 
of that Act, we have taken care to retain those provisions 
in the Indian Companies Act which were in advance of the 
then existing legislation when the . Indian Companies 
(Amendment) Act of 1936 was passed and which still retain 
their usefulness. We have also recommended the adoption 
of several other provisions, which we consider to be a fur· 
ther advance upon the provisions of the English Com- 

• panies Act, 1948. cf' 

Accounts and Audit provisions of the English Companies 
Act, 1948. 

148. The English Companies Act, 1948, contains import- f;~t:t~~~ 
ant changes in respect of the accounts and audit provisions. Bcihedure . 
While the Act does not provide for statutory forms for the in the 
balance sheet and profit and loss account, material require- English 
ments relating to them have been embodied in the ~0~)~~8ee 
Schedules attached to it, The provisions in regard to 0 

' • 

accounts are contained in the Eighth Schedule. Part I of 
the Schedule contains the general provisions as to balance 
sheet and profit and loss account, Part II contains special 
provisions applicable to a holding or a subsidiary company, 
Part III deals with special classes of companies and Part IV 
with the interpretation of the Schedule. The Ninth Sche- 
dule deals with matters to be expressly stated in the 
auditor's report .. According to the Eighth Schedule, im- 
portant particulars are required to be given in tfie balance 
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Nature of 
the balance 
sheet arid 
the pro.fit 
and loss 
account 
under the 
English 
Companies 
Act, 1948. 

. 149~ Under the provisions of the English Companies Act., 
1948, the balance sheet has to exhibit a true and fair view 
of the company's affairs as at the date of the balance sheet, 
while the profit and loss account has to give a true and fair 
view of the profit or loss of the company for the outgoing 
year: Similarly, the profit and loss account has also to dis 
close ce~tain Ill:aterial particu.1:ars in_cludin~ material~1- 
amounts, if any, m respect of which the items m the profit · 
and. loss account are affected by transactions of a sort not 
usually undertaken by the company or otherwise by cir 
cumstances of an exceptional or non-recurrent nature or by 
any change in the basis of accounting. 

Exceptions 150. It should, however, be noted that certain exceptions. 
in fa~our of have been made in the case of banking or discount com 
~nnkin~ and panies in respect of which some particulars are not requir 
co:~~es ed to be disclosed. This is' due to the fact that the statute 
in ~he now requires that the balance sheet should give a true and.x. 
English fair view of the company's affairs at the end of its financial 
Companies year, while the profit and loss account should disclose a 
Act, 1948· similar view c:if its profit or loss for its financial year: A 

strict compliance with this statu,tory requirement would 
necessitate the fullest disclosure of secret reserves and the 
object of the exemption granted to banking and discount 
companies is to prevent such disclosure. 

Audit 151. The material departure from the existing provisions 
provisions. in of the law relating to - the contents of the auditor's report 
the Eni;hsh in the English Act of 1948 is that the auditors now have 
A~~).~~~.8 t9: state-(i) whether they obtained all the information and 

. explanations which to the best of their knowledge and 14 - 

belief were necessary for the purposes of their audit, (ii) 
whether, in their opinion, proper books of account were 
kept· by the company so far as appeared from their exami 
nation of the books and proper returns adequate· for the 
purposes of their audit were received from branches not 
visitedf by them, (iii) whether the balance sheet and the 
profit and loss account dealt with in their report are in 
agreement with the books of account and returns, (iv) 
whether in their opinion, and to the best of their informa 
tion. and. according to the explanations given to them, the 
said .accounts give the information required by the Act in ·· 
the manner required, and in the case of the. balance sheet, 
give "a true and fair .view of the. state of the company's 
affairs· as at the end of its financial year; and, in the case 
of· the profit and loss account, of the profit or loss of the 
company for its financial year, subject to the non-disclosure 

- of those matters, which under: Part Ill of the Eighth Sche 
dule to the Act are not required· to be disclosed. 

ii4 
sheet and the profit and loss account. The provisions con 
cerning the balance sheet run into ten clauses, while those 
relating to the profit and loss account are contained in 
clauses 12 to 14. The special provisions referred to above. j, 
are contained in clauses 15. to 22, while the exceptions for 
special classes of companies are set out in clauses 23 to 26. 

·· Clauses 27 and 28 relate to the ·lfnterpretation of the 
Schedule . 

-. 
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152. The question relating to the accounts of companies .Need for . 
was considered at some length by a sub-committee· of· the ·bfull1 °d~t ~oss•~ 
I di A t B d hi h - d th C h . e isorosure n ia:i:i cc~un ancy _ oar , w ic examine t e _ o en in balance . 
Committee's report, and, after taking .into consideration the.shoot and 

___.... existing provisions .of the· Indian Act, suggested a revised ·profit n.nd 
'form of balance sheet. That -sub-committee was .of -opinion lose account · 
that it was· not desirable to prescribe a standard form for 
the profit and loss account, but that' .the Act' should contain 
a schedule stating in clear details ithe 'items to be included 
in it. The .conservatism which prevails in ·the Uriited King- 
dom as to the disclosure of 'particulars in the accounts of a 
company arises from the fear that· such. disclosure ·may give· 
away secret: information to a' .competitor and .thereby pre- 
judice· the interest. 'of the investor.'himself. · A similar .fear 
was also expressed, 1 during· our enquiry, .by some chambers 
of commerce which apprehended that if separate . parti- 

_. culars in respect of opening stocks, purchases, _ -sales ·.and 
closing stocks were· to be shown, the unit cost-of produc 
tion would be -revealed, Another argument 'that was ad- 
vanced .by certain witnesses was ·that the final -accounts rof 
a company should not be loaded with unnecessary details 
which would make them cumbrous and not easily rintel- 
ligible. We have carefully .considered these 'objections and 
find that .they :are largely .based or .misunderstandlng of-our 
proposals .. The unit cost of .a commodity cannot be deter- 
mined without a disclosure of the quantities .produced, and 

-1 our -recomrnendations do not require such. disclosure. · The 
truth is that, .not infrequently, .much useful information, 
which ·the shareholders ought to have so that they may 
exercise a healthy check over the activities-of a company, is 
held back from them on the ;plea of secrecy. We, therefore, 
consider that the form 'of the balance 'sheet and the contents 
of the profit and loss account should-be such: <as -would 
make available to the .shareholders "as much .Information 
relating to the affairs of-the company as it is possible to dis 
close without giving away information .which- could be 
detrimental to the interests of. the company. ·It may be 
pertinent to mention that our suggestions in this-respect are 

~ in line with the recommendations' of the - Institute of 
Chartered Accountants, · · . ' 
Form· of the balance sheet and schedule: .reiating to the 

· contents of the profit and loss account. 
153. In the English Companies Act, the .accounts' provi- Nature of 

sions are not brought together in one schedule or in one set ~o;m of thP 
of forms. Besides the Eighth Schedule which ideals with a:e~~c:nd 
accounts, several sections of the Act also call for informa- the profit 
tion relating to different aspects ·of company· accounts. and loss 
Without assembling all this information it is not 'possible to account 
o~tain a c<;>mplete picture of the •particulars that -have to be ~:i~~:e 
disclosed in the balance 'sheet. and the profit · and loss Committee. 
account. We have, therefore, -attempted to bring' together [Pagea 400- 
all the information to be shown in these documents under l°Jld of Jhe 
one standard form of balance sheet and in one schedule en um], 
relating to the contents of the profit and loss account. The 
natureof these documents, as conceived b~ us, is fully set 
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155. The form of the balance sheet suggested by us is· in 
tended to disclose much more information than would be 
ordinarily conveyed· by a balance sheet drawn up in ac 
cordance with the Eighth Schedule of the English Corn- -Y 

panies Act, 1948. We have tried to arrange the headings 
and groupings on a more rational basis! The more import 
ant of the changes that' 'we propose are as follows: - 

Capital and Liabilities. 
(a) Share Capital: Improvement has been suggest 

ed with regard to the statement of share capital. 
· It .will be noticed that three categories have 

been suggested, one being shares paid for in cash, 
'the second being shares allotted as fully paid 
without any payment in cash, and the last cate- · 
gory being shares allotted as fully paid up shares _.. - • 

1 by way of bonus. The last category has been · 
specially suggested because bonus issues result- 
ing from. capitalisation of reserves stand on: a 
different .' footing from shares allotted to pro- 
moters at the time of floatation or shares allotted 
in pursuance of a contract without any payment 
in cash. . 

With regard to calls unpaid, details of amounts un 
paid by managing agents and directors will have 
to be separately stated, together with particulars 
of the amounts unpaid by partners or directors of ~ 
managing agents according as the . managing 

· agents are a firm or private. company. 
- It will be noticed that we recommend that in future 

only the ~~thorise~ and subscribed capital should 
u.r.: - ~ ~ ' ' . . ( i. J 

Form end 
contents of 
tho balance 
sheet that 
the Com 
mittee re 
commends. 

Balance Sheet. 
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out in .two schedules in our redraft of section 132 (vide item 
22 of the Addendum to the Annexure of our Report). It 
has, not been possible for us to draw up a standard form for 
the' profit and loss account, as we have done for the balance 
sheet, b~caus~ there are man)'.' different types of industries ,.._._ 
·and business interests, for which one 'set form' may not be.." 
suitable. This was also the view expressed by the Institute 
of Chartered Accountants. · 

Books of Account 
154. Sub-section (1) of the present section 130 requires 

Nature or companies to keep proper books of account in respect of !~!,!°!t the matters enumerated in it. There is, however, nothing 
to be kept in the section to indicate ~which books should be kept 
by a oom. or how they should be kept. In the absence of any specific. 
f;DY· provision on this point, books of account may well be 
th:ge 1~~e~~ k~pt in a manner which may fail to ~ive a true an~ f ~ir 
dum). · view of the state of the company's affairs and to explam 1ts1'-- 

transactions. We have attempted to fill up this lacuna in 
the present Act by adopting the provisions 'of sub-section 
(2) of ·section 147 of the English Act, (vide our redraft of 
section 130 in item 22 of the Addendum to the Annexure 
nf our Report). · 

. I 
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be shown in the balance sheet with a view to' 
avoiding the ambiguity in the phrase "Issued 
Capital". 

(b) Reserves and Surplus: Under this heading the 
debit balance of the profit and loss account, if 
any, will have to be deducted from the Reserves 
and Surplus to show a correct picture. · 

(c) Secured Loans: Under this heading, mention 
will now have to be made of guarantees given, 
by the managing agent and/or directors in cases 
where loans have been guaranteed by them. 
Particulars of loans taken from subsidiaries are 
also to be stated. 

(d) Contingtmt Liability not provided for: Under 
this head we recommend that in· addition 
sheets, some further particulars+should be dis 
closed in order to explain more fullythe nature 
of the liability. 

. Property and Assets 
(e) Fixed Assets._!_Under this head, the change that 

we suggest is that the words "Plant,' Machinery" 
should be read as "Plant and Machinery". This 
will obviate objections of a trivial nature taken 
by certain shareholders. Similarly, the expres 
sion "Furniture" should be replaced by the words 
"Furniture and Fittings". 

It should be noted that we have proposed that the 
original cost as well as additions and deductions 
should be shown separately, and in regard to 
depreciation, the amount written' off or provided 
should be shown under each head. Where reduc 
tion of capital has taken place, or where there 
has 'been 'a revaluation, particularsIn' this behalf 
should be given 'for 'five years. A similar recom 
mendation has been' made in respect of the writ 
ing up of assets, the necessary particulars being 
required to be given for three years. To meet 

.. any practical difficulties that may 'arise, we have 
suggested that in ·case~ where original cost figures 
cannot be ascertained, the. valuation shown by the 
books may be given; and where any of the assets 
have been sold and their original cost cannot be 
ascertained; the, amount of sale proceeds may be 
shown as a deduction .. 

(f) Investments.-(i) Investments in the different 
classes of shares should be distinguished. This 
is necessary as the shareholders should know in 
which classes of shares investments ·have been 
made. 

(ii) Aggregate amounts of the company's quoted and 
unquoted investments together with the market 
value of the former should be shown. This will 
enable the quoted and unquoted investments to 
be parcelled out separately. 
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(iii) As will be seen from Note (1) appended to the 

balance sheet, a list of investments separately 
classifying trade investments and other invest- 

- ments is to be attached to the balance sheet, 
_stating the names of the companies in. which the ~ 
"investments have been made,· together with the 

_ ·names of their managing agents.vif any, and also 
indicating the amounts invested in each of them. 
In view of widespread abuses _in ·the -investment 
of the funds of a company in the shares or. 
debentures of another under the same or sub 
stantially -the ·Same management, and of the 
recent practice of using the funds of a company 
'for carrying on cornering activities or for acquir 
.ing control over other companies, we .have con- . 
sidered it necessary to provide that a detailed 
list should be annexed to the balance sheet, so t· 
that the shareholders may see at a glance how 
their funds. are being utilised. We ·have, how 
ever, suggested that investments made by a 
managing agency company in the. shares, deben 
tures, etc., 10£ the companies managed· by it, as 
also investments made by, investment com 
panies, should be exempted from tliis require 
ment. It is obvious that these companies 
require different treatment, but an over-riding 
provision requires that 'investments made ·-• 
by investment companies in unquoted shares or 
in shares of private companies should be 
specified. . · 

(g) Current Assets.-As to the item "stock-in-trade" 
.whic}1 falls ·under this head, the amount in res 
pect of raw materials should be separately 
shown where practicable. In addition, "Works 
in-Progress" should also 'be stated. W~ are not 
in favour of a particular . mode of valuation, i.e. 
"cost or market value whichever is lower", as 
this will not be· appropriate for different types ,. 
of industries and concerns and different types of 
items which find-a .place under the stock iriven- 

. ,, tories, We would, however, -draw attention to 
Note' (m)" which provides for a statement by the 
directors that, if any of. the current assets do 
not have a value· on realisation, in the ordinary 
course of business, at least equal to· the amount' 
at which they are shown as valued, the fact 
that the directors are of that opinion should be 
mentioned. .This requirement will go a long 

'way to assure the shareholders that, unless the .,.. 
directors otherwise state, the values shown 
against the items in the balance sheet are not 
less than their realisable value. 

(h) Sundry Debtors.-As to "Sundry Debtors", as the 
reserves have got to be deducted, they would 
have to be shown separately. We 'have also 
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. thought it fit to amplify the particulars needed 
. under this heading. Thus, particulars in respect 

of, _the _debts due. by directors or. other officers 
of the company or any of them, either severally 
or: jointly with any other persons., or debts due 
oy; firms _or private companies. respectively, in 
'which any' director is a. partner or director or 
a member will have to be shown separately. 
These remarks also, apply to the. particulars to 
be given in respect of loans and advances. 

(i) Cash and Bank Balances.-We have separated 
the heading "Cash and Bank Balances" from 
."Current Assets" because, this is a specific 
item, which should be distinctly marked out and 
·shown as such. 'I'he heading "Balance on 

. "Current Accounts with Managing Agents" is 
being. retained because we have elsewhere re 
commended in our Report that the retention of 
certain balances. with 'managing. agents for 
current commitments should be allowed . 

. (j) Miscellaneous Expenditure and f-,osses.-We 
would like to · invite particular attention to our 
recommendation that commission or brokerage 
on underwriting or subscription- of shares· -or 
debentures should be shown separately and so 
also discount allowed on the issue of shares or 
debentures. ·with regard to interest paid out of 
capital during , construction, the requirement 
suggested is that .the rate of interest should also 
be. stated. The debit balance of the profit and 
loss account is to be shown. on the Assets side 
provided there is no .general- reserve. from which 
it can be deducted. 

Notes ai the foot of the form of. the Balance Sheet . 
Witli regard to the notes on the .balance sheet, they 

are mostly self-explanatory and we need refer only to the 
more .iinportant of them. Under Note (c) the shares held 

1- by the ultimate holding company and its subsidiary, com 
panies wilt have to be shown separately so far as subsi 
diary and sub-subsidiary companies are concerned., "Short 
'I'erm.Loans" have been defined as all loans, excluding those 
which are due more than. one year from the date of the 
balance sheet. Under Note (e), specific provision hasbeen 
made to the effect that depreciation written off or provid 
ed· should be allocated under the different asset heads and 
deducted in arriving at the· valuation of fixed assets.. It 
appears that under the English Companies Act, 1948, the 
aggregate ·amount in this behalf. has to be stated and the 

-question arises whether, in the absence of any specific provi 
sion, its allocation urider the different items is to· be 
separately shown. Although the. correct view is· that this 

1 allocation should be made and the directors of. the com 
pany should have no other alternative, nevertheless we 
have thought it fit to state this fact in clear terms. Under 
Note (i) as regards "Particulars of Loans and Advances in 
respect of amounts due by Managing Agents", we have 
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suggested that such amounts taken either severally or 
jointly with any other person should be separately stated, 
as also the amounts due from other companies under the 
same managing agents or their associates. It will be 
observed from Note (j) that particulars of any redeemed 
-debentures which the company has power to issue are to 
be given and according to Note (k) where any of the 
company's debentures are held by a nominee or a trustee 
for the company, the nominal amount of the debentures 
and the amount at which they are stated in the books. of· 
the company have also to be stated. 

Debts. out- 156. In our opinion it is necessary that a debt should 
standinf for be -distinguished- from a loan or an advance, To prevent th:! t_ an loans or advances being granted under the guise of debts, 
months to be we have provided in a foot-note to the balance sheet that 
treated as a debt outstanding for more than three months should ~ 
loans or be treated as a loan or an advance. We would, however, 
ndve.n1~~ · recommend that there should be a substantive section in 
~agethe the Act, providing that the penal provisions with regard 
Addendum.) to the grant of loans and advances should not apply to 

book -debts, unless the items in question were from the 
very inception in the nature of loans and advances, 
Profit and Loss Account. Contents of- 

Contente of 157. With regard to the contents of the profit and loss 
the schedule account, our view, as stated in paragraph 152, has been that 
relating to the maximum possible information should be given to the 
the profit investor. We have, therefore, suggested detailed provisions !:'c~!:s in this behalf in the schedule relating to- the contents of 
which the the profit and loss account which are largely based on 
Committee the recommendations of the 1 Institute of Chartered 
recorn- Accountants of. India. , The present requirements on this ~:n~·417_ subject are not adequate. We have, therefore, reeom 
i2ogofthe mended that the opening stocks, purchases and sales and 
Addendum.) closing .stocks, selling agency commission and brokerage 

and.discount on sales other than trade discounts should be 
separately stated. With regard to depreciation, if the 
provision is not made by means of a depreciation charge, 

-the method of making a provision for depreciation, 
renewal or diminution in value should be stated. If no 

: provision is made, a statement to that effect should also 
be made. Particulars in respect of the material' amounts 
set aside to reserves other than provisions made to meet 
any specific liability should be given, as also particulars of 

-the amounts withdrawn. Similar information has to be 
given in respect of amounts set aside as provisions for 
specific liabilities. We have also thought it fit to suggest 
that particulars in respect of the main headings of expen 
diture should be given. As we have already noted, profits .~ 
or losses in respect of transactions of a sort not usually. 
undertaken by the company or accruing otherwise. by 
circumstances of an exceptional or non-recurrent nature 
will also have to be shown separately in future .. Similar- 
-Iy, ·the amount, if material, by which any of the items 
shown in the profit and loss account are affected by any 
-ehange in the basis of accounting, is to be stated. ' 
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161. In. making our recommendations relating to the Form of ba 
contents of these documents we have taken into account lance sheet 
the complaints made in the past about non-disclosure or e.~!l ;.°1~e:ule 
inadequate disclosure of essential information in company ~:::fif!nJ 
accounts. We consider that the disclosure of the parti- loss account 
culars which we have recommended will reduce the chan- designed to 
ces 'of adverse criticism and inspire greater confidence in f~0 :ha 
the minds of shareholders and the general public. If the pos:~ble 
statutory provisions with regard to accounts are not information. 

"' clearly expressed or require the disclosure of only the mini 
mum particulars, the management of companies would 
generally provide only the minimum possible.information, 
and the auditors, inspite of their best efforts, would 
be unable to convince the former of the. desirability·of dis 
closing fuller information. If, on the other hand, a sfand 
ard form of the balance sheet .and a schedule of the con 
tents of the profit and loss account are prescribed, the 
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159. If our recommend~tions regarding the disclosure Managing 
of information in the balance sheet and profit and loss a~nt and 
account are accepted by Government, it will be necessary ~er:~ns 

,. to make a specific provision in the Act requiring every to be re 
.managing agent including every former managing agent quired to . 
to disclose the amounts received by him in respect of ~ake certain . . d. h ld diselosures compensation from other parties an t ere shou be a for purposes . 
penal provision for non-compliance. Further, in_ respect of the 
of an· matters relating to accounts where particllrars or balance eheet: 
information are required to be given, a duty should be cast and profit 
upon the persons concerned to give the fullest information :~!~~~8 

to the company and to its auditors on pain of a penalty. (Page 304 of 
the Annex- · 

.. 160. We recognise that, in special cases, it may be neces- ~r:Jer ofthe1 
sary to modify the above requirements about the matters proposed ·1 
to be disclosed in the balance sheet and/or the .profit and Ce~~a\ i 
loss account, and have therefore, recommended that the !u va~;1 i1.e 
Central authority should be empowered, on the applica- requireroenta 

. tion of or with the consent of the company's directors, to relating to 
vary these requirements appropriately, - provided such the bale. ~oe 
modification is in ·the public interest and. does not affect :~eet :_t 
the true. and fair presentation of the balance sheet or the a.n~P\oss 
profit and loss account. It was decided to widen' the scope account. 
of section· 165 of the English Act so as to include· the giving (Pages ~01 & 

.l of inf~m:nation regarding calculation of managing agents' ffd~!d::). 
comrmssion. 

' ,- 
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158. According to our recommendations, full details (Pages 418 & . 

would be· required of payments to managing agents in ~~d 0~ thle 
whatever capacit)'.' and whatever form. Payments to direc- · en um. 
tors, managing directors or mflnagers have also to be so 
stated. Similarly, particulars of the aggregate amounts 
of compensation paid ·to ·managing agents, directors or. 
former managing agents or directors will have to be given 
and these particulars will include the amounts to be paid 
by the company by other companies and by ·any other 

- pe~son. 
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Writing up of Assets 
163. It will be seen from our recommendation that we 

have adopted the provisions of section. 56 of the English 
Act which prohibits the use of premium received on the 
issue of shares ' for the distribution of dividends. 
Likewise we would recommend the prohibition, for such 
purposes of the utilisation of reserves or surplus created by 
writing up a company's assets. · . 

Other recommendations relating to the Balance Sheet and 
the Profit and Loss Account. 

164. Having elucidated our recommendations as to the 
contents of the balance sheet form and the profit and loss 

Group Accounts 
lti2. We have considered the question of Group Accounts 

very carefully and are of the view that having regard to the 
circumstances of this country and our recommendations 
about the form of presentation of accounts, the provisions' 
in the English Companies Act, 1948, about Group Accounts 
need not be adopted. Even in England, practical difficul- , 
ties are being experienced in giving effect to the provisions 
of the English Act on this subject. Unless uniformity is 
secured as regards the contents of the various items.to be_,..._ 
disclosed in the published accounts, the system of Group 
Accounts is not lil)ely to produce a correct comprehensive 
picture of the financial position of the group. Apart from 
this fact, much more information can be obtained from the 
enclosure of the statutory accounts of the subsidiaries with 
the accounts of the holding companies as required by the 
present Act in this country. The system of group accounts 
is, indeed, so complicated that its introduction in the Indian 
Companies Act will not result in any advantage; on the 
contrary, it would only result in the discontinuance of the , 
present practice of attaching the balance sheets and the 
profit and loss accounts of the subsidiaries to those of the 
respective holding companies. This, in our opinion, would 
be a retrograde development. In this connection we would 
point out that, even under the English Act exemption from 
the requirement about Group Accounts can be granted by 
the Board of Trade in the cases mentioned under sub-sec 
tions (2) (b) (ii) and (2) (b) (iii) of section 150 of the English 
Companies Act, and, more generally, this requirement need 
not apply to cases where it would be impracticable to pre 
sent such accounts, or where they would not be of any 
real value to the members of the company in view of th~. 
insignificant amounts involved or would involve expense or ..... 
delay out of proportion to the. value to members· of. the 
company .. 

i22 
auditors of companies. will have a right to insist on the 
relevant information being given and thus will be in a 
better oosition to safeguard the interests of the investors. 

---- --·--- 

(Puga 300 
of the 
Annexure.) 
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(iii) the obligation of private companies to file copies 
of their balance sheets with the Registrar of Joint 
Stock Companies . 

.- 166. We recommend that the first balance sheet and Limit of 
profit and loss account of a company should be prepared time for 
not later than eighteen months after the incorporation of ~l~nport~~~a. 
the company and subsequent balance sheets not later than balance 
nine months from the close of the financial year to which sheet and 
they relate. This provision removes the distinction between the profit 
companies which carry· on business wholly in this country and las: 
and those which do not or have interests outside India. (P~~~~ 400 & 
In order to avoid hardship in marginal cases, we suggest 401° of the 
that authority should be given to the Registrar to extend Addondum.j 
by six months the period during which the annual balance 
sheet and profit and loss account should be laid before the 

l company (vide the proposed section 131 in item 22 of the 
Addendum to the Annexure. of our Report). 

167. We recommend that the balance sheet and profit Responsibi- 
and loss account should be approved by the board of Iity _ for 
directors before they are signed on beh'.=llf of the directors ~~epa[i~;10n 
and submitted to the auditors for their report on them. balance 
Although this procedure is implied in section .131 of the sheet and 
present Act, we consider it desirable to place .the matter the profit 
beyond doubt. The responsibility for the preparation of and loss 
the accounts of a company-belongs to the directors, and 3!~0~~ 

.. they must recognise this responsibility by considering the ~anner in 
accounts and approving of them before they hand them over which they 
to the statutory auditor of the company. We further sug- s~1onld be 
gest that no .balance sheet or profit and loss account should (~rcul:t_:~4 & 
be issued or circulated unless it has been thus approved 40~g:r th~ 
and signed by the directors, and that it should not be circu- Addendum.) 
lated without annexing to it such documents as may be 
statutorily required to be so annexed or without a copy of 

.123 
account in the foregoing paragraphs, we shall now refer to 
the more important of our recommendations relating to- 

(a) the preparation and circulation of these docu 
ments; 

(b) the special provisions that we suggest in 'his 
regard for holding and subsidiary companies; 
and 

(c) the contents of directors' report. 
165. The main changes of procedure regarding the pre 

paration and circulation of the balance sheet and 'the profit 
and loss account that we recommend relate to- 

(i) the period for which these documents must be 
prepared and the time-limit for their prepara- 

~ tion; 
(ii) the responsibility for the preparation of the 

balance sheet and the profit and loss account and 
1 the manner in which they should be circulated; 

and 

i>; 
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the auditor's and the directors' reports. These safeguards 
are necessary to ensure the authenticity of the accounts and 
to prevent the shareholders, creditors or the general public 
"fyom being duped by so-called balance sheets and profit 
and loss accounts 'which do not comply with the provisions ,.__ 
of the Act (vide sub-section (3) of the proposed section 134 
in Item 22 of the Addendum to the Annexure of our 
Report). 

(Page~ 405 & Section 131(3), read with section 135 of the present Act 
406 Of the provides that every public limited company shall send a 
Addendum.) copy of its balance sheet and profit and loss account . to 

every member of the company at least fourteen days before 
the date of the meeting at which they are to be laid before 
the members of the company. It also provides that every' 
member of the company shall be entitled to demand a copy 
of the balance sheet, . the profit and loss account and the+ 
auditor's report on payment of a fee of six annas for every 
hundred words or fraction thereof. We have made a few 
formal changes in these provisions, and have extended the 
categories of persons· entitled to copies of the accounts and 
reports. The only important recommendation that we make 
is that a copy. of the balance sheet, the profit and loss 
account and the auditor's report should be circulated, not 
fourteen but twenty-one days before the date of the meet- 
ing: at which these documents are to belaid (vide the pro 
posed section 135A. in item 22 cJf the Addendum to the+ 
Annexure of our Report). 

'obligation 168. Under the present Indian Companies Act, no pri 
of private vate 'company is required to file its balance sheet or profit 
companies. and loss account with the Registrar of Joint Stock Com t~;1~ copies panies. We have given this· matter careful consideration ~h~tia!i°:h in the' light of the recommendations made by the Cohen 
the· Regis- Committee and. the discussions on this subject in course 
trar. of the debates in the British Parliamen't. It is our view (J;~te 407 that while a private .company should, like a public limited 
1dde:dum.) company, file its. balance sheet along with the a~ditor's 

report so far as it relates to the balance sheet, with the 
Registrar of Joint Stock Companies, it need not file its.profit"' 
and loss account with him. In this respect our recom 
mendation is similar to that of the Millin Commission in 
South. Africa. Accordingly, we suggest suitable amend 
ments to section 134 of the present Act in our redraft of this 
section (vide sub-section (3) of the proposed section 135B 
in item 22 of the Addendum to the . Annexure of our 
Report.) ' · 

· Special provisions for the preparation of the Balance Sheet· 
and Profit and Loss Account of holding companies. 

(Pages 402 & 169. 'Regarding the preparation o'f the accounts of hold>" 
403 of the ing and subsidiary companies, our main recommendations 
Addendum.) are a.s follows: - 

(I) the time-lag between the close of the financial 
year of .the 'holding company and that of its sub 
sidiaries should not exceed six months; and to 
the accounts of the former should be annexed 
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.. those of the latter for the whole of· their imme 

diately preceding financial years; 
. " ' 

(ii) where the financial "years of the subsidiaries do 
not coincide-with that of their holding company, 
the statements to be attached to the holding com 
pany's balance sheet. should contain the follow 
ing information in respect of each of the 
subsidiaries- 

( a) whether during this time-lag, th~re has been 
any change in the holding company's. interest 
in the subsidiary company, and . 

(b) whether during. the same period any material 
changes have occurred in respect of the fixed 
assets, investments or loans of the subsidiary 
or in respect of any borrowings to meet its 
current liabilities; 

(iii) if the, directors of the holding company are ~n 
able to obtain the additional information men 
tioned in· (ii) above, -they' should report this fact 
in writing in the statement "to be annexed to the 

~ balance sheet of the holding company; 
(iv) the Central Authority should have the discre 

tionary authority to waive the general require 
ments about the submission of accounts by the 
holding company as also the other requirements 

.. of the. Act, relating to the holding of. the annual 
· general meeting of. the company and the subrnis 
., sion of the annual return by it if. in any parti- 

cular case, it is necessary that one or other of 
these steps should be taken in order to 
enable the financial y~ar of the holding com 
pany to coincide with that of its subsidiaries. 

' Similar power has been conferred on the Board 
of Trade under sub-section (2) of section 153 of 
the English Companies Act. 1948. It is possi 
ble. to visualise circumstances where the conve 
nience of having the same financial year for the 

"holding company and its subsidiaries may justify 
the waiver of the 'related provisions of the Act; . ~ 

· (v) there is no provision in section 132{\ of the pre 
sent Act for disclosing the interest of a holding 
company in ·its subsidiary. It is very desirable 
that a holding company should. indicate the 
extent of its interest · in each of its subsidiaries. 
·at the close of the subsidiary's immediately pre 

. ceding financial year. We.'therefore, recommend 
that a statement should be attached to the 

. accounts of the holding company to this effect; 

(vi) we have omitted the proviso in the existing· 
. ', section 132A of the Indian Companies Act, which 

exempts investment companies from the operation 

.... I 
I 
"-- 

l 
I 

r 
! 

~- 

l r· 
I r. 
r 
~ 

I \ 
! 



• I 

----·--- -- 

(Page 308 
of the 
Annexuro 
o.nd 
pages 421- 
425 of the 
Addendum.) 

Audit and Auditors 
171. Sections 144 and 145 of the Act of 1913 deal with 

auditors, and in the light of the view that we take "of 
auditors' duties and responsibilities they seem to us to be -k 
some of its least satisfactory provisions. As in the case 
of directors, our recommendations relating to auditors are 
designed not only to secure their independence but also to 
rehabilitate their position in the management of joint stock 
companies. Our proposals on this subject are, therefore, 
mainly concerned with- 

(i) the qualifications of auditors; 
(ii) the appointment, reappointment and removal of 

auditors; 
(iii) the position of auditors vis-a-vis the management \. 

and shareholders; 
(iv) the powers and duties of auditors. 

We have attempted to embody our detailed recornmenda 
. tions on these points in·our redraft of sections 144 and 145, 

which we have set out in item 23 of the Addendum to the 
Annexure of our Report. · 

(Pege 405 
of the 
Addendum.) 

Directors' Report 
170. As the Cohen Committee pointed out, most direc 

tors' reports are colourless documents, which do little to 
inform or educate the shareholders. In this respect the 
American practice differs strikingly from the British, which 

; companies in this country have generally followed. We 
suggest that the recognised chambers of commerce may, 
with considerable advantage to their constituents, make a 
detailed study of the American practice in this regard. It 
is difficult to make any a priori recommendations as to how 
the dire.ctors' reports should be desi~ned and prepi:i-r~~; the -:+ 
matter rs one that must be necessarily left to the initiative · 
and judgment of the directors of a company. There is 
nothing to prevent them from conveying such information 
as they. like to the general body of shareholders. All that 
we can suggest is that in addition to the information which 
the directors' report must contain under sub-section (1) of 
section 131A of the present Act, it should also contain 

.information on all changes which may have taken place 
in the nature of a company's business or in the business 
of its subsidiaries or in the class of business in which the 
company has an interest, whether a member of another r 
company or otherwise, during its financial year, in so far 
as such information is in the opinion of the directors mate- 
rial to an adequate understanding of the company's affairs 
by its members and is not harmful to the business of the 
company or of its subsidiaries (vide the proposed section 135 
in item 22 of the Addendum to the Annexure of our Report). 

126 
of this section as, in our opinion, it is not advis- . 
able to grant this exemption to such companies 
(vide the proposed section 133 in item 22 of· the 
Addendum to the Annexure of our Report). 

/ 
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Quatifications of Auditors 

172. The two basic qualifications of auditors, needed for (Pages 421 & 
the purposes of the company law, are (a) that they should ffd 0Jthe) 
be professionally competent, and _(b) that in the perform- en um. 
ance of their duties, they should show integrity and inde- 
pendence of judgment. N9 law, however well-designed, 
can ensure these qualities. For, technical competence 
depends upon training and experience, while the moral 
calibre of men depends on the traditions of their business, 
service or profession, . and their mental attitude towards 
such traditions. On these points therefore, section 144 of 
the present Companies Act says Iittle, and rightly leaves 
them to be dealt with by the ·profession itself which has 
been recently reorganised in this country ori all-India 
basis by the Chartered Accountants Act, 1949. 'l'.his Act 
creates an all-India Institute of Chartered Accountants and 
imposes on the Council of the Institute several important 
duties connected with the provision of the minimum techni- 
cal qualification necessary for admission into the accoun- 
tancy profession, e.g., examination standards, standards in 
training, etc., and the maintenance of professional standards. 
A schedule attached to section 22 of the Act enumerates at 
considerable length the types of conduct which would be 
deemed to be misconduct within the definition of this 
section and section 21 lays down the procedure for dealing 
with enquiries about such misconduct. We are confident 
that the provisions of this Act and the regulations framed 
under it will be strictly and wisely enforced. These pro- 
visions, coupled with the amendments to section 144 of the 
Act which we suggest, should go far to raise further the 
standard of the profession in India ( vide the proposed 
section 144 in item 23 of the Addendum to the Annexure 
of our Report). 

173. Having regard to the importance of ensuring inde- Cortain 
pendence of auditors, we further recommend that the fol- categories of 
lowing categories of persons should be disqualified from pers?na tr 
appointment as auditors of a company: - be disqua 1- 

fied from 
(a) an officer or 'servant of the company; appointment 
(b) h . f as auditors. a person w o is a partner o or employs an officer (Pages 4.23 & 

or servant of the company; · 424 of the 
(c) a person indebted to the company to an amount Addendum.) 

exceeding Rs. 1.000 or who has guaranteed indebt 
edness to the company beyond such amount or 
who since his appointment has become similarly 
indebted or similarly guarantees indebtedness; 

(d) a person who is a director or member of a private 
company or a partner of a firm which is a manag 
ing agent of the company; 

(e) a person who is a director of any public company 
which i's the managing agent of the company; 

(f) a person who holds shares exceeding 5 per cent. 
in nominal value of the subscribed capital of any 
public company which is the managing agent of 

-'1 



(i) It should be the duty of directors to appoint the 
first auditor of the company to hold office until 
the first general meeting, but The company may, 
at the next general meeting, appoint in his place 
any other person who has been nominated for 
appointment not less than fourteen days before 
the date of the meeting. In the event of failure 
to appoint the first auditor, the power to appoint 
him will vest in the company in general meeting. 

(ii). An auditor appointed at a general meeting should 
ordinarily be reappointed at the next general 
meeting, unless he is unwilling to continue to 
serve the company or has become disqualified 
to act as auditor. The shareholders may, how 
ever, remove an existing auditor and appoint 
any other person in his place, provided a special 
notice of a resolution has been given to the 
company to be moved at the next annual general 
meeting. If the existing auditor has been re 
moved following such a resolution,, and no 
other auditor is appointed .. to replace _ him, the 
fact should be communicated to flie Central 
Authority. It will then be open - to the Tatter 
to appoint a suitable person to fill the vacancy. 
The requirement of a special notice wTII ensure 
that no existing auditor .is removed from his 
office without the matter being specifically 
\>rought to the notice of the shareholders of a 

, 

(Page11 •21 & 
4:22 of the 
Addendum.) 
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the company. Provided that the shares held as 
nominee or trustee for any third persons and in 
which the holder has no beneficial interest should 
be excluded in computing the percentage of -. 
shares held by him. 

Chertered 174. There is one other recommendation to which we 
aaecuntent would like to draw attention. Although we visualise that 
~; l:~r~~;! a firm can be appointed statutory auditors of a company, 
to 11ign in our opinion only a partner of a firm of chartered accoun- 
auditora tants, or the chartered accountant himself if he practises 
report.and individually, should be permitted to sign the report and the 
~tr;:;_:cial t of financial statements of a company. This recommendation 
comp1:!;. is designed to prevent the practice which we were told 
(Pages 424 & prevails in some parts of this country, for the officers of a 
425 of the firm of 'chartered accountants to sign the balance sheet on 1' 
Addendum.) behalf of that firm or on behalf of the individual chartered 

accountant. This practice , is clearly objectionable and 
should, in our view, 'be stopped (vide sub-section (1) of 
the proposed section 145A in item 23 of the Addend6m .to 
the Annexure of our Report). 

Appointment, reappointment, removal, etc., of Auditors . 
. 175. Our recommendations on this subject follow closely 

the provisions of sections 159 and 160 of the English Com 
panies Act, 1948. The general effect of them are as 
follows:- 



,,, 

17~: As we have .already stated,' a -retiring auditor whom (Pages 422 & _ 
it is proposed to remove must duly receive a copyof-the 423 of the 
special notice of the appropriate 'resolution 'to be' moved Ad!fendum.. 
at the next annual general meeting of the· company.' He 
will then have the right to makea representation in writ- 
ing· to the company and to call upon, it to circulate his 
representation to' the shareholders of the company. If, for 
any reason. this representation cannot be so circulated . 

. the auditor shall have tbe right to require that it should 
be read out at the general meeting.' This right which we 
propose ta confer on the auditor will be, of course, without 
prejudice· to his right to be heard orally at any general 
meeting of the company. These provisions will, we trust, 
go far to secure the independence of auditors. It was rep- ,.,: . 
resented to us that theseprovisions mightnot always prove ... ji,,,., 
to be adequate in this country, and that as· the Millin 
Commission in South Africa suggested, r the Central 
Authority should have the right to intervene when it was 
satisfied that an auditor had been unjustly removed from 
his·office.· The Millin Commission recommended that in " .. ri , , 
these circumstances, the Minister-in-charge should have 
the right to appoint a co-auditor. We appreciate the 
object underlying this recommendation but consider that, 
in practice, it will be extremely difficult to work this 
arrangement. ·The audit of a company's accounts by _t~o 
auditors-one appointed by the company and the other by 
Government=ds likely to engender friction and misunder- 
standing and thereby to affect the smooth working' of a 
company. The truth is that there is objection, in principle, 
to any proposal which directly or indirectly undermines 
the fundamental position of auditors as agents _of the com- 
pany. This position does not mean that an auditor must 
be subservient to the company-much less to its manage- 
ment. It only means that an auditor's duty is first and 
last to the company he serves. After he has submitted his 

461 MofF. 
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. Position of Auditors vis-a-vis the management and share 
holders. 

/, 

. ' 
W.e are- confident that the above. -provisions -will go far: to, 
create confidence among shareholders and to secure· the 
independence of auditors. 

t , 

·, ... 
company ·and··· being, · carefully ·considered· ·by· 

. «them. The other provision about authorising 
.·1·• the retiring auditor to make a representation· in· 

'·writing or to· make a statement before a general 
· "' · meeting, rm which we shall commentin the·next· 

paragraph.' will further <strengthen his position. 
,"IS-;-i~t,.- r' :- " ., ... (' 00 :1 -,. ~; I "'Lr~(' ,1'- -~ i 
v . (iii) Where a casual va,~ancy dn t!;ie. office, o~ ... auditor, 

· arises by the resignation of the au,ai.t<;ii,,o.r ~1:1-di,. 
tors, such vacancy should be filled by the com 
pany in general·· meeting ( vicle ·the proposed 

' .section 144 in item 23 of the Addendum to the 
-Annexure of our Report): 
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Powers and duties of Auditors 
178. The auditor's powers and duties relate to two broad 

groups of subjects which are closely connecfed with each 
other, but which for the sake of convenience- may be 
divided as follows: - 

(i) powers and duties relating to inspection of the -e- 
· 'books, accounts and vouchers of the company, 

"and 
(ii) powers and duties relating to the examination of 

th~ ,balance sheet, profit and loss account and 
the related financial statements of a company. 

Right of 179. In addition to the right, which the present Act 
auditor to confers on him, to have access at all times to the books, 
call for accounts, vouchers, etc., of the company, we consider that iE!o:;;~:- he should also have the right to require from the directors 
tors and and officers of the company such 'information and explana- 
officers of tion, as he, in his absolute discretion, thinks necessary for , 
company. the performance of. his duties. Further, he should have -~ 
£::~gesf 42A & the right to visit, at his discretion, any branch office of a 
Atlde~tlum.} company, where the. branch accounts are n~t audited by 

, .a duly qualified accountant or a chartered accountant and 
.to have access at all times to the books, accounts, vouchers, 
etc., which are maintained at that office. 

w~ also recommend that it should be the duty of the 
auditor to state in his report whether he has obtained all 
the information and explanation which is necessary for the 
purpose' of his audit. This follows as a corollary to the 
provision in. the redraft of section 130 of the present Indian v: 
Companies Act, in which we have suggested that the books, 
accounts and .vouchers of the company which are -to be 
kept under this. section should be such as would disclose a 
true and fair view of the affairs of a company ( vide the 
proposed section 14!'.)R in item 23 of the Add~:~ci..¥m). 

I ' • ~ ~ 

130 
report to the shareholders his duty stands performed. The 
safeguards that we have now suggested should make the 
removal of independent and conscientious auditors diffi 
cult. For, any attempt by unscrupulous managements to 
secure their improper removal is bound to give rise to 
oral or written representations, which in their turn will i.....c_ 
justify in really bad cases,· a detailed investigation into 
the affairs of the companies concerned .. Jvj_de the. E_roposed 
section 145 in item 23 of the Addendum to the Annexure 
of our Report). 

Auditor's 177. We also recommend that an auditor should receive 
right to not only the notices and other communications relating to 
receive any general meeting, but should also have the right to 
notice, etc., attend the general meeting and to be heard on any part ~fa:::g of the business which concerns him as auditor. Further 
general we suggest that the auditor's rep~ must be read before 
meetings." the general meeting and should be open to inspection by ~~g~/2th~ the members (vide the proposed section 145B in item 23 of 
Addendum.) the Addendum to the Annexure of our Report). 

------------------~------- ~ 
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180. As regards the auditor's powers and duties relating Aud_itor to 

· to the audit of the company's accounts, we recommend the certify that 
adoption of the provisions of the Ninth Schedule to the :~~~ua.n!;ue 
English Companies Act, 1948. The basic requirement of and fair 
the provisions of this Schedule is that the audit of a com- view of· 

A pany's accounts should be carried on in such a way that con:wany's 
the auditor is in a position to certify that so far as the (.ff:1r5•424 & 
balance sheet of the company is concerned, it gives a true 425g6:f the 
and fair view of the company's affairs as on the date of (Addendum.) 
the closing of the financial year, and, in the case ofprofit 
and loss account, of its profit and loss for tlie financial 
year. This requirement does not, however, compel the 
disclosure in the auditor's report of such particulars as are 
not required to be disclosed by a banking or insurance 
company under the respective Acts governing them, or as 
need. not be disclosed in the balance sheet and the profit 
and loss account of any other. company, under the revised 

-·.- form of the balance sheet and the schedule of the profit 
and loss account which we have recommended for adop 
tion. The above exemption is intended to cover those 
'hidden' or 'secret' reserves and provisions, which it is not 
in the interest of the companies, specially of banking and 
insurance companies, to disclose to the general public. 
The problems connected with these reserves were discussed 
at length in paragraph 101 of the Cohen Committee's report 
and are generally known to students of corppany finance. 

181. The accounts provisions of the Act which we have Form of 
recommended make it obligatory for copies of the auditor's auditor's 
and the directors' reports to be attached to the financial (~Ilort. 

424 
& 

statements of a company, before the latter can be filed 4;f0~f the 
with the Registrar of Joint Stock Companies or circulated Addendum). 
to the members of the company and others. The form in 
which the auditor's report will be cast under our propo- 
sals is indicated by two general statements which every 
auditor will have to make, viz., 

(a) that he has audited the attached balance sheet and 
annexed profit and loss account and has obtained 
all the information and explanation which to the 
best of his knowledge and belief were necessary 
for the purpose; and · 

· (b) that in his opinion and to the best of his informa 
tion and according to the explanation given to 
him, the balance sheet and profit and loss 
account, which are in agreement with the books 
of accounts, give the information required by 
the Indian Companies Act in the prescribed. 
manner and give a true and fair view in the case 
of the balance sheet of the nature of the com- 
pany's affairs as at the end of the financial year, 
and in the case of the profit and Ioss account 
of the profit or loss of the year to that "date. 

A good deal of discussion has taken place in England as to 
the advisability or otherwise of the new requirement which 
calls upon the auditors to present a true and fair view as 
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against the earlier true and correct view of the affai~s of a 
company. We have weighed the arguments for and against \ 
the presentation of a. true and fair position as against the , 

t
thry,et and corredctf· P?sitior.i,. andb havhe comeBto thhe conclusion .J 

. a a true an air positron e s own. ut t is presenta- ~ 
tion should be subject to certain stipulations as provided. 
for in the draft sections in 'the Addendum to the Annexure 
of our Report. These stipulations are necessary f9r meet- 
ing technical objections or removing possible mis-concep- 
tion~- about the phrase true and fair. .:; .. , 

· Recommen- · 182. It is extremely difficult in any statute to indicate 
dat~ons more precisely how the auditors must carry on their-duties, 
d~igened to in order to arrive at their belief or their opinion in respect 
~vclltors of the aboyematters. That, as we have already seeiikwill 
appropriate necessarily depend on their technical competence and ·p-ro 
position and fessional integrity. and independence. In these matters, r· 
statue. we hope and trust that the Institute of Chartered Accoun-. 

tants will play its proper role. The manner in which 'the 
auditors discharge their duties in practice, will greatly dn 
fiuence the management of joint stock companies in future. 
We reiterate the hope which we have already expressed 
that the additional 'safeguards that we have" provided In 

.our 'recommendations relating to ~.he position 'and status of 
auditors will enable them and the~directors to present their 
accounts in· accordance with the best principles 'of -the 
accountancy profession and a_t the same time enable the . ,, 
auditors to bring to the notice of directors and shareholders 
alike any deviationsfrom those principles. It is <?nfYr:,in 
that way that the provisions of the company law r.eL#ing 
;to accounts . 'can achieve -the objects for which they.i.are 
deslgned.: .. ' , '·; 'r ! : 
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. 183. The need for the provision' pf adequate powers in I?ve~tiga 
the Companies Act for investigation into the affairs of tiffon_intof 

· · 11 · d that i · aairso companies is now so genera y recognise a it is unneces- company. 
sary to elaborate the arguments in favour of it. No law, 
however well-conceived or well-drafted, can be altogether 
fool-and-knave proof and it is impossible. for any law to 
protect the fool from the consequences of his ads or omis- 
sions. Nevertheless, we consider that it is the function of 
law to prevent dishonest and unscrupulous people from 
ereating conditions and circumstances, which will enable 
them to .make fools of others. The powers of inspection and 
investigation into the affairs of a company, which the 
Companies Acts v'f most countries confer on Government 
or a quasi-independent authority 'are intended primarily as 
a check on the activities of such people. We recognise 
that, in some cases, the use of the powers of inspection and 
investigation may;· initially, tend to shake the credit of a 
company and thereby adversely. affect its competitive posi 
tion, although the allegations against the company may in 

-the end be found to have been largely unfounded. It is, 
therefore, necessary that the investigation provisions of the ». • 

Act should be so conceived as to reduce this threat to the. 
credit-of companies to a minimum. This risk should not, 
however, deter us from considering the desirability of con 
ferring adequate powers on an appropriate authority to 
investigate the affairs of a company, where such investi 
gation .is prima facie called for. . On the contrary, we con 
sider it to be in the long-term interest of the trade and in 
dustr.y of this country that such powers should be vested 
in a competent authority and exercised energetically, albeit. 
with due caution and fairness in all cases which require· 
rnvesttga tion. I • . 

It is, however, essential to ensure that the powers of . 
inspection and investigation are not abused, and do not· 
become tools of harassment or oppression .in the hands ofc 
those who are authorised to exercise these powers. Our 
recommendation for a statutory Central ·Authority, func-: 

I honing outside the arena of party politics, which we elabo- 
1 · rate in a later Chapter of our Report will, we hope, ensure· 

the use of these powers in as judicious a manner as possible.'. 
184. One of the few points arising out of the working Enforce- 

~f the company law, on which we noticed a remarkably ,in~n~ of the 
large measure of agreement, was · the views which the exist!~g . 
witnesses before us expressed on the subject of inspection _;;;:;:;tn~s 
'and investigation of the affairs of a company. Representa- inspections 
tives of the business community and of shareholders· and and inv"esti 
of the general public were all unanimous in their condeni- gation. 
nation of the inadequate and perfunctory use· that has been· 

' .., 
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so far made of the provisions of the present Act on this 
subject. Some of them went so far as to argue that, if full 
use had been made of the powers now conferred on the., 
Registrars ·of Joint Stock Companies and the Centraf'> 
Government, many of the current abuses in company 
management might have been either prevented or initially 
checked. One particular point made by some other wit 
nesses was that, ·not infrequently considerable delay 
occurred in obtaining sanction for prosecutions under the 
Act from State Governments, and generally in obtaining 
orders in cases arising out of the working of the Indian 
Companies Act. Thus the Federation of Indian Chambers 
of Commerce and Industry, in their comments on the 
Government Memorandum observed: 

"It is stated in the preamble to this annexure that 
the present provisions of investigation and ins 
pection have proved dilatory and ineffective 
and that, therefore, they should be further 
Iiberalsed. .. The Committee are of the 
opinion that even the existing provisions under 
sections 132 to 141A of the Act have not been 
adequately utilised by Government in appro 
priate cases and so there is no validity or force 
in· the reasons stated in the preamble." . ..- 

The Bengal Chamber of Commerce, in their comments on 
the Government Memorandum, stated: 

·· ...... It seems to the Chamber that the disadvantages 
referred to in the preamble on the Government 
of India Memorandum fl.ow not so much from 
the absence of powers under the present Act as 
from the dilatoriness of their exercise." 

'I'he Registrars of Joint Stock Companies, Bombay, Calcutta 
and Madras, whom we had the opportunity of examining, 
partially conceded this charge of under-administration of.._ 
the Act, but pointed out that the substantive provisions of 
the Act on this subject were in themselves so inadequate 
and the procedure laid down in them was so involved that 
even if the Registrars were able to pursue the proceedings 
under these sections energetically, they would have been 
greatly thwarted in their investigations, and, even in cases 
'where gross irregularities had been detected, it would have 
been far from easy to bring home to the directors and 
managing· agents concerned any charge of the contraven 
tion -of the provisions of the Act. This noes not imply that 
we.are satisfied with the manner in which the powers con-c. 
ferred on Government or on the Registrars under the pro 
visions of the present Act have been exercised or that the 
administrative machinery necessary for the purpose is 
.adequate, On the contrary, it is our view that the defective 
working of the provisions of the present Act, inadequate 
as they are, flows largely from the ineffectiveness of the 
existing administrative machinery; and in a later Chapter, 
we shall argue the ~ase for a competent and. strong Central 

-···· I 
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Organisation for the adm1bistration of the Indian Com 
panies Act. Nevertheless, as a result of our enquiry, we are 
convinced that the provisions of the law in this regard are 
also seriously at fault and unless they are suitably revised 
no strengthening of the . administrative machinery in 
itself, will succeed in achieving the purposes for which 
these provisions have been made. 

185. Sections 137 to 143 of the Act of 1913 deal with the Powers of 
powers of investigation and inspection. There is no reason inves~igation 
why these powers should be separately dealt with as in :~~ inspec- 
the present Act. Investigation includes inspection and the · 
provisions under the two heads should be amalgamated 
under one group of sections. The general effect of the 
present provisions is as shown in the schematic represen 
tation given below. 

I 
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.: :: ';'· ~- ~ . l: ' . ~: . -· :::. - r :;_ :~ ~- ~ ~. ~~ ::. ~-. w 
On receipt of such application, Government Inspectors ~hall stib$.,it - ~ 

may ask the applicants (aXto produceprf~niz _ their 7final rcport:in such 
[acie evidence in support of'-thelr-com-. manner: :ind: to such 
plaint and to prove that they ai.e not-actu-, - perscins;as the company 
ated by malicious motives and (b).also to.. :: in g¢fter;il meeting may 
give security for payment of the~costs.~of::· ·-. direct. [SeC. 142 (2)], 
the enquiry. (Sec. 139). · - :· ~ •: _ •. · ~ , .. • S ' 

· I ~ :: ~-- t "=- ::- :~, .. ;: ~ . 

If on perusal of the regis~r's report or the application of the requisite num~er of s[arih~lders~ Gov~r:rnedt' a~·';'ii~fl~d ~~a 
case for inspection has been made out, Government may appoint inspectors (fiec. ·138): ;,; ~ .: -· ' ;: 1 ~· '· 

Inspectors shall submit their final report t~ Government (Sec. 141). ;~ .. ·~ ;: : . ~ £. ~: :. i- ~ '·· 'f' . ~ 
If the inspector's report discloses a crirninJl offence, Government shall refer the mitt~~ ~~ the ;Ad'vo~te ·Gille~ ~r ~2. Public 

Prosecutor [Sec. 141A (1)]. Otherwise, copies of the inspector's report would be sent to the-registrar anc!_the company 
[Sec. r41 (1)]. : 1· . • :. ;:· c ~"'· ,. :... · :. 1 

I ;_ 1f t ~. x r ~~ ~--~ l· ~~· c £.. ~ 
If the Advocate General recommem:l~-prosecution~proceedings would be instituted [S~c. ~4i ~,(~];§ p ·. ~ ~· ;.: ~ , ". 

At the instance o~ the registrar (Sec. 137) 
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Government may consider investigation .in-· Inspectors may be appoint 
to theaffairs of a company oh,ilie appli-. . ed by a company by a 
cation of a specified percentage of. the,:::·· . special resolution ti) 'in 
members of a company (that is; members, · · vestigate its 'affairsc..: 
holding not less than one-tenth of the [Sec. 142 (i)]. ·' : 
shares issued or one-fifth in number 1 of-•, . -· • - ' 
registered members in the case of.a.com-. · ~ 
pany having no share capital) • Sec: 
.138 (ii) and (iii)]. · .. 

I i 
(a) The registrar may call for additional in- Where any shareholder 

formation from a company where he is of or creditor represents 
opinion that this is necessary in respect to the registrar tbat a 
of any document which the company is re- company is carrying on 
quired to submit to him [section 137 (I)] ; its business W in fraud 
(b) where the information is not sub- of its creditors, or (ii) 
mitted to him or he is of opinion that (i) in fraud of persons deal- 
the document in question discloses an ing with the company 
unsatisfactory state of affairs, or (i1) that or (iii) for a fraudulent · 
the document does not disclose a full and purpose, the registrar 
fair statement of the matter to which it may report to Govern- 
purports to relate, the registrar shall re- ment [Sec. 137 (6)]. 
port the facts to Government [Sec. 137 
(5)]. . 

investigation (Sections I37 toi142 of the Indian Companies Act of 1913) I . 
I • 

( 
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J. The next stage in the proceedings is for Government to 
take action on the Registrar's report. Section 139 requires 
that Government may appoint one or more competent 
inspectors to investigate the case and to report on it in 
such manner as they may direct. Further effective action 
on the inspector's report would depend on the nature of the 
facts disclosed in it. ,.If ,this report discloses a. criminal 
offence,-.s~cti0n'l41A of the ~ct requires that Government 
should refer .the matter to the Advocate General or to a 
Public Prosecutor, and if the latter recommends prosecu 
tion,· then criminal proceedings can be instituted. against 

... the persons concerned. If, however, the. inspector's report 
does not disclose any such offence, all· that Government 
need do .is to forward one copy of the report to the Registrar 
and another to the company-presumably only for the in 
formation of the Registrar and for such action as the 
company may like to take against the persons found to 
have been at fault under the civil law. 

In the .first case,' the Registrar has to give the company. 
an opportunity to furnish, in writing, such additional in- 

. ..,formation and explanation which he may require; and in 
the latter case he has to give the parties concerned an 
opportunity of being heard, and then call upon them in 
writing to submit such information or explanation as he 
may require in order to enable him to arrive at a finding 

ion the representation, which he may have received from 
any member or creditor of the company. It may also be 
noted that in the latter case, the Registrar's enquiry is 
strictly limited to allegations of fraud. He has no power to 
enquire into allegations of irregularities, however serious, 
unless they amount to fraud. 

(2) where the Registrar receives a representation 
either from any member or creditor of a com 
pany alleging that its business .is being carried 
on (a) in fraud of its creditors, (b) in fraud of 
any other persons dealing with the company, or 
(c) for a fraudulent purpose. 

1_ 

137 
186. It will be seen that under the present law, the Existingf 

~egi~tpir,qf, Joint Stock Companies has power;s,~o_report a ~~gfstr~to 
case · concerning the affairs pf a ··company only~· . report on a 
·~- ·· · · company's 

• · . . '· • · - · ·. - · ' affairs. 
_. ... , .. __ , ~;L) where he has called for some additional mforma- 

-. _ , . tion or explanation which he considers necessary 
for. the purpose of elucidation of any document, 

· ' .which a company is required to submit to him 
under the Act, and he has either been refused 
the additional information or explanation or he 

·is of opinion that (a) the documents in question 
• • ... r- disclose an unsatisfactory state of affairs, or (b) 

that it does pot disclose a full and fair statement 
of the matter to which it purports to relate; 



A critique of the existing position. 
188. It will be seen from the above commentary ·on·· .the 

existing provisions of the Act. that ·the powers of <the. 
Registrar to make a report to Government in a · matter: 
relating to the affairs of a company are confined to the" 
circumstances mentioned in paragraph 186 'above, and· the. 
manner in which these powers can be' exercised is regulated" 
by the elaborate procedure laid down in· section, 137r.: 
Further, the Registrar has no means of compelling. the, pro-, 
duction of the additional information or explanation. that 
he may require, except to apply to the Cour.t, and-it is left 
to the Court to decide: whether such additional information 
or explanation may reasonably be required-by .the Regis-. 
trar for the purposes of his investigation, and then to .allow. 
him such information. subject to such terms and conditions 
as the Court may think fit to impose. If the information or 
explanation is not furnished within. the specified time: or Jf...___ 
after perusal of such information, the Registrar considers 
that the state of affairs as disclosed is unsatisfactory, he 
has to make a report to Government whereupon they may, 
if they think fit so to do, appoint an inspector. This pro 
cedure causes delay and is unnecessarily involved. 

Similarly, in regard to the right of a percentage of 
shareholders or members of a company to apply .. .to 
Government for the appointment of inspectors, it will be 
noticed that they will have to produce prima facie evidence 
to show not merely that they have good reasons for asking...,- 
for investigation, but also that they are not actuated by 
'malicious motives. In a well-known case, the applicants 
were called upon to deposit a heavy sum by way of security 
and were further required to give an undertaking for an 
unlimited amount which caused much inconvenience to 
them. The investigation report disclosed a serious state of 
affairs calling for special legislation for the management of 
the company. 

138 
Share hol- 187. Apart from the Registrar, a number of shareholders 
ders' right of a company other than a banking company, holding not 
~ applyeto less than l/lOth of the shares issued or, where a company 
to :;~~ini°t has no share capital, 1/5th in number of the registered"?" 
inspector. members of a company, has also the right under section 

138 of the Act to approach Government independently and 
to apply to them for the appointment of inspectors. In 
such cases, section 139 requires that such application should 
be supported by such evidence as Government may· require 
showing that the applicants have good reasons for asking' 
for the investigation and are not actuated by malicious 
motives; in suitable cases, Government are also empowered 
to require the applicants to provide security for payment 
of the costs of the enquiry. Section 141 further provides 
that all expenses of and incidental to the investigatiore 
carried out by inspectors insuch cases, should be defrayed 
by the applicants unless Government direct the same to 
be paid by the company. · 



Proposed changes in law. 
190. In course of our enquiry, we took the opportunity Adoption 

of discussing the provisions of the English Act of 1948, of the 
as embodied in sections 164 to 171, with the witnesses who pro':"isioos of 
appeared before us. The consensus of opinion was strongly ~~0~~1~/:t 
in favour of the adoption of these sections, with necessary EnglishActe 
modifications to suit Indian conditions. The only important with suitable 
issue, on which some divergence of views was noticeable, :r:aotlifica. 
was in regard to the provisions contained in clause (b) of t~ns. 304_ .section 165. of the English Companies Act, 1948, relating to ~0;g~~ the 
the powers of the Board of Trade to initiate investigation Annexure). 
into the affairs of a company suo moto. Many witnesses 
expressed the fear that in this -country where we did not 
have a well-established organisation like the Board of 

139 
With regard to the condition as to the holding of 1/lOth 

of the shares issued, it operates to the disadvantage of the 
shareholders, particularly in the case of large companies 
where there may be general grievance against the manage 
men t of the company but it may nevertheless be an 
extremely difficult practice to obtain the agreement of 
the holders of 10 per cent.. of the shares because there are 
many hundreds of them scattered all over the country. 
Even where by prodigious effort this Is done, the company 
might contest the validity of the application on the ground 
that there was no proof that all those shares were still held 
by persons who were applicants and so in actual practice, 
it may be very difficult to proceed unless the percentage is 
considerably higher than 10%. Further, the system of 
holding shares in the names of banks adds to the share 
holders' difficulties in tracing the real owners and obtaining 
their signatures to the application. In these circumstances, 
it is not surprising that those who have had experience of 
the administration of the provisions of sections 137 to 142 
of the present Act are inclined to consider them inadequate 
and needlessly involved. 

189. These defects and deficiencies in the present law Defects in 
have been further aggravated by the shortcomings in the ~~~ifur:ent 
organisation for the administration of the Indian Companies 0 

• 

· Act. In most parts of India, the powers of inspection and 
investigation have been delegated to the State Govern 
ments, which have no separate administrative. machinery 
to deal 'with this subject. The offices of the Registrars are 
inadequately staffed both in quality and quantity; while 
the volume of miscellaneous work that is entrusted to the 
Registrars both by Jhe Central and the State Governments 
leave them hardly any 'time for such detailed investigation 
as would be necessary, in any case, under sections 137 to 
142 of the Act, if any effective use is to be made of these 
provisions. We shall deal with the problems of organisa 
tion and administration in a later Part of this Report. In 
this Chapter, we confine ourselves only to such changes in 
law as are necessary for the achievement of the objects 
underlying the provisions about inspection and investiga 
tion in the Act. 
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140 . 
Trade, with knowledge and _experience of the working of 
joint stock companies, such powers as those conferred on 
the Board of Trade might be. a source of annoyance or 
harassment to honest and bona "fide businessmen. We are 
not unmindful of this risk, but it is our belief that if our _,,.._ 
recommendation regarding the proposed Central Authority 
is accepted by Government, it should not be difficult in 
course of a few years, to build up a competent organisation, 
which should be able to deal effectively with all such 
matters under the Companies Act as are now handled by 
the Board of Trade in the United Kingdom. In any case, 
we do not consider .this limitation in our administrative 
system to be either so serious or intractable as to deter us 
from recommending the adoption of the wholesome pro 
visions of the English Companies Act on this subject almost 
in toto. Our recommendations are, 'therefore, broadly as r:: 
follows:- 

(i) first, the powers now given to the Board of Trade 
"and the authority to be exercised by it under ~ 
sections 164 to 171 should, in this country, be 
exercised by the Central Authority that we 
propose; 

(ii) secondly, the power given to an inspector to· 
investigate the affairs of a company, under sec 
tion 166 of the English Act, should, in this 
country, also extend to the investigation of the 
affairs of the related managing agency company 
or companies so far as may be necessary for the 
purposes. of the investigation into the affairs of 
ihe managed companies. U nder this section of 
the English Act, the investigation by an inspector 
is not limited to the company whose affairs he is 
appointed to investigate but may extend to the 
affairs of any other company, which is or was at 
any relevant time a member of the same group; 
and an inspector's report must also contain the 
results of investigation into such associate com 
panies, in so far as it is relevant to the main in 
vestigation. It is obvious that in the circum 
stances of this country, the affairs of the 
managing agency company will· often be very 
closely related to those of the managed com 
panies. For example, it may become necessary 
to find out whether the managing agency com 
pany is acting in contravention of the provisions 
of section 87H. This .is the justification for our 
recommendation; 

(iii) thirdly, for similar reasons, the word 'officers', in 
section 167 of the English Act, should be elaborat 
ed by a suitable explanation to be attached to 
the corresponding section of the Indian Act to 
include directors and partners of the managing 
agent of a company, where the managing agent 
is a cc;irripany qr a firm, as the case may be. It 

·..!·' 

___ , ---····-- ,,_, .. ··-----··--------·' - 



141 
will be noticed that the duty of officers and 
agents as laid down in section 167 of the English 
Act is not only to produce the necessary books 
and documents but also to give the inspectors all 
other .reasonable assistance in -their investiga 
tion. It is obvious that in a company, managed 
by a managing agent, an inspector's work will be 
seriously hampered if he cannot call upon the 
managing agent to give him similar assistance; 

(iv) fourthly, the power to proceed on the inspector's 
.report (given to the Board .of Trade by section 
169 of the English Companies Act) 'should be 
made clearly applicable to the managing agent 
of a company, the partners of such managing 
agent in the case of a firm, or the directors and 
officers thereof where the managing agent is a 
company .. Under this section of the English Act, 
on receipt of a report from the inspector, it is 
open to the Board of Trade-: 

(a) to .refer the .matter to the Director of- Prose 
cutions and on his advice· institute criminal 
proceedings against the persons. concerned; or 

(b) to bring any proceedmgs for recovery of 
damages in respect of fraud, misfeasance or 
other misconduct in .connection with the pro 
motion, formation or management of a com 
pany; or 

( c) to bring any proceedings for the recovery of. 
any property of the company, which may have 

· been disclosed in the inspector's report to have 
been misapplied or wrongfully detained; or 

(d) to present a petition for the winding up of the 
company, if from the inspector's report, it 
appears that it is just 'and equitable to do so or 
for any other order which the Court may think 
fit to pass under section 210 of the English Act. 

Our recommendation on this point is that, fa addition to 
these reliefs which may be available to a company, a 
further relief should be available against the managing 
agent, when there are good grounds for proceeding against ~. . . ~~ 

accused of 

191. There is another recommendation which we make :_~e~~~~ce 
in .this context and which in our view will go far to facili- Act to be a 
tate the investigation of offences against the Companies c~ropete!1t 
Act. It has been brought to our notice that in many cases wi~~es:~;n 
the successful prosecution of offences under the Indian ~!iat:g ~8 

Companies Act is hindered by the fact, that material in- such offence 
formation relating to certain matters which are within in a Court of 
the knowledge or in the possession of accused persons is ~;w. 308 f 
no~ available to the Court, because under the existing law th:~e- 

0 

the accused is not a competent witness. The considerations xure), 
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on the basis of which, under the existing law, an accused 
person is debarred from being called as a witness do not in 
our view apply to offences against the Indian Companies 
Act. We, therefore, recommend that section 342 of the 
Criminal Procedure Code should be suitably amended, so 
that a person accused of any offence under the Indian Com 
panies Act may become a competent witness in the pro 
ceedings relating· to such offence in a Court of law. In that 
case, if an accused person does not put in his appearance 
as a witness in a proceeding in which he is concerned, it 

· will be competent for the Court to take this fact as a 
circumstance, which along with the other circumstances 
of the case, the Court can take into account in arriving at 
its finding; and if any such person does appear before the 
Court as a witness he will be liable for any false statement 
that he may make as any other witness appearing before 
the Court. 

Schematio 192. The broad effect of our recommendation for the 
~~e~~~~~ adoption of the provisions of sections 164 to 171 of the 
above re· English Act, with the changes we have suggested above to 
commends- adjust them to Indian conditions, will be seen at a glance 
tion. . from the following schematic representation. 
(Pages 304- 
308 of the 
Annexure), 

_..._.. -· 



(i) if any prima fade offence has been disclosed; it shall consult the Advocate General or the Public Prosecutor, and on his advice institute criminal 
proceedings ; 

(ii) if the facts disclose fraud,fraudulent or unlawful purpose or oppression to a minority of shareholders or misfeasance or misconduct in course of 
the formation or mismanagement of a'" company, the Authority may, if it considers it expedient to do so, present a petition for the winding up 
of the company ; · 

Uii) if the authority is satisfied that it should itself initiate action in the public interest, it may take steps to recover the damages in respect of any 
fraud, misfeasance or other misconduct that may have. been committed in connection with the promotion or formation of any body corporate 
or the management of its affairs or to recover any property which may have been misapplied or wrongfully retained . 

.:.._ 

The Authority shall ap 
point inspectors where 
(i) the company wants 
investigation by a special 
resolution, or (ii) the 
Court orders investiga 
tion. 

The Authority may appoint investigators 
in other cases on the application of (i) not 
less than two hundred members or mem 
bers holding not less than one-tenth of the 
shares ; or (ii) where the company has 
no share capital, not less than one-fifth in 
number of members. 

I . 

sec. 164 and 165 (a) 
. I 

At the instance of the members of a company [Cf. 
of the English Act]. 

I .. 
At the instance of the Central Authority (Cf. sec .. 165 (b) of the English 

Act], 

I 
The Authority may of its own motion, appoint inspectors where there are 

circumstances suggesting- · 
(i) that the business of a company is being conducted (a) with intent to de 

fraud its creditors or the creditors of any other person ; or 
(b) otherwise for a fraudulent and unlawful purpose ; or 
(c) in a manner oppressive to any part of its members ; or 
(ct) for any fraudulent or unlawful purpose ; 

(ii) that persons connected with the formation or management of a com 
pany have been guilty of fraud, misfeasance· or other misconduct to- 
wards the company or its members ; or 

(iii) that its members have not been given all information with respect to I 
its affairs which they might reasonably expect. I ~~~~~~~~~~ 

The inspectors may submit interim reports, :fthe Authority so desir;s Ld ~hall submit final reports at the conclusion of their fnvcstiga:io~(Of. sec. 
l68 (1) of the English Act). · . I 

On receipt of the inspector's report, the Authority may take action as follows (Cf. sec. 169 of the English Act): 

Investigation (on the lines of sections 164-171 of the English Companies Act., 1948) 

. I . 
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Likely 193. We desire to state that as a: result of our enquiry 

· ~ncreos6 we 'Yere informed that since the passing of the English 
1£ ~ura~-:r Companies Act, 1948, the number of applications for inves ~i::av:::.· tigation and the number of cases in which investigations , 
quent on · we::e ord~red had shown a progressive increase in the fa..- 
acceptance Umted Kingdom so much so that therewere twice asmany 
of proposals. inspections under· the new Act as there were during the 
Cfo~ge~r3°!he currency of the 1929 Act. It would not .. be surprising if a 
Annexure). 'similar tendency manifested itself in this country if our 
· recommendations were accepted. z; 

. . . . rn4. some witnesses suggested that an cases, where .; st 
Jnitiative m was prima facie desirable to order investigation should 
matters of· · th fi · · b f ·d · ' · investigation. in e rst mstance, e re erre to a Standing Advisory 
to rest with Committee and that the' opinion. of this Committee should 
Central. be obtained before the orders of investigation were passed. 
(i,uthor~t~ We 'see ·great difficulty in giving effect to this suggestion ~- 
30;g_e~f 0 the a:id. doubt. if any c~mmittee which was representative of 1 

Annexurs). different interests in trade and industry would be able :.to 
. offer any clear-cut advice in such cases.ion which Govern 

ment could take action. We feel that the initiative in this 
· matter=should rest with the Authority which will be in 
over-all charge of the administration of the Indian Com 

·panies ·Act. This Authority will no doubt hear the parties 
concerned and examine all aspects of a case before it orders 
investigation into it. \. =. • 

Investigation of ownership of shares 
' ' 

Real owner· 195. While we are on the subject of investigation of the 
ship of affairs of a company, we should like to refer to one par 
(~~=·304- ticular class of investigation, the importance of which has 
308 of· the only recently .come to be recognised .in this country. We 

·Annexura). refer to the question of.investigation of the real ownership 
of shares, a subject which figured so prominently in the 
Cohen Committee's enquiry in England. In paragraph 78 of 
its report, the Cohen Committee quoted some representa 
tive figures supplied to them by the Committee Of London 
Clearing Bankers, and on the basis of an analysis pre 
pared by one of the clearing banks, with a total of 72,456 
individual holdings of debentures and/or shares in com 
panies, came to the conclusion that shares were held in the 

.·- books of the companies in· the names of persons other than 
beneficiaries for a variety of reasons, the most important 
of which was the convenience of holding the shares in this 
form as executors and trustees under wills and settlements. 
In this country also, the practice of' purchasing shares in 
the names of banks is fairly common. Since the end of 
World War II, the' practice has received a strong fillip 
from motives, which are not always praiseworthy or 
blameless. In particular, the practice of holding shares on 
blank transfers has come in fol' a good deal of legitimate 
criticism for reasons, into which we need not enter in this 
context. Although we discussed this subject with many 
of our witnesses, and the memoranda submitted to us, ~y 
several representative bodies, commented at length on this 
problem, we do not express any views on this subject, as it 

t. 
•; 
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196. On the wider subject of nominee holding of .shares, No~ee_ 
the Cohen Committee made three proposals, viz., hholdmg of · s ares. 

(i) that the registered owners of shares should be (Pages 304- 
made to declare whether they were the beneficial 308 "of t)he 
owners of these shares or not; Annexure • 

(ii) that an obligation should be imposed on every 
person, who was directly or indirectly a bene 
ficial owner, to file a declaration with the com 
pany to that effect, and thereafter a declaration 
of any change in his beneficial interest from time 
to time; 

(iii) that the Board of Trade should be given the j\· 
power to investigate the beneficial ownership of 151! ~;. 
any shares, if, in a par.ticular case, it con- i 
sidered it necessary to do so in the public interest. I 

In.course of the debate in the British Parliament on the 
Amendment Bill of 1947, these proposals met with strong 

:- .... criticism and in the end the first two proposals were 
abandoned and reliance was placed almost exclusively on 
the third proposal, namely, investig'ation by the Board of 
Trade, if and when it considered it necessary to under 
take such an investigation. For this purpose, the powers 
of the Board of Trade were considerably enlarged. These 
powers have since been embodied in sections 172 to 175 of 
the English Act of 1948. 

·197_ A few witnesses were of the· view that whatever P ' 19 might be the justification for nominee holdings of shares ro1:P.~~~ 
and whatever might have been the recommendation on future. 

~this point of the Cohen Committee in England, in the cir- (Psges 304- 
cumstances of this country, where such holdings lend them-~ of~ ~he 
selves much more easily to use for anti-social purposes, the ex 

0' 

persons who are now able to conceat-t:nerriaeiitity-·behind · 
their nominees should receive no encouragement from the 

'State to hold their shares in this form. These witnesses, -I 
therefore, pressed for the abolition of the system of the 

"nominee holding of shares by the simple expedient of 
making it illegal, so that beneficial owners could not 
enforce their right against the registered owners of shares. '"> ·-; 
We regret we are unable to accept this suggestion. In .,_.>/ 7: 

. our view, any such proposal .would gravely dislocate trade 
·'( and business without conferring any counter-balancing . 

advantage. We reiterate the view expressed by the Cohen '\ 
Committee and endorsed by the Millin Commission in , 
South Africa, that in a large number of cases such holdings.J 
are harmless and serve legitimate and. necessary business ] 
purposes. It will be extremely difficult to provide for \ 
these purposes by way of exemption. A mor~ practicable \ 
measure of reform would be tg ensure the right of th@ J 

~6l Mon'. 

I 
I. 
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has recently been considered at great length by the Com 
mittee on Proposed Legislation for the regulation of Stock 
Exchanges and Contracts in Securities. This Committee 

,1._has already submitted its report to Government which we 
understand is under their consideration. 



Section 173 of the English Act authorises the Board of 
Trade to undertake the investigation of the ownership of· 
shares or debentures in a company, where the appoint 
ment of an inspectorwould be a cumbrous or needlessly 
expensive proceeding, while section 174 authorises the 
Board of Trade to impose necessary sanctions if they· or 
the inspector encounter any obstructions in course of any 
investigation under these sections. The sanctions can 
take various forms. (!.g., 

(a) a ban on the transfer of shares or debentures, 
(b) a declaration by. the Board of Trade that any 

transfer of shares during the period of the ban . 
would be void, 

(c) prohibition of the exercise of voting rights ·in ~ 
respect of such shares, ; 

\ 
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.!State. to enquire into the ownership of. such holdings, j.f 

,,, ' and when circumstances require such investigation. We, ~V- therefore, recommend the incorporation in the Indian Act 
of provisions similar to those contained in sections 172 to r-- 
175 of the English Companies Act, 1948, with such adjust 
ments as may be necessary to suit them to the circum 
stances of this country. In particular, the power, given in 
sub-section ( 3) of section 172 of the English Act to the 
shareholders of a company should, in our view, extend to 
the investigation of the ownership of shares in the related 
managing agency company. We would further suggest 
that, where under our recommendations any question arises 
as to whether any person or concern is an "associate" of 
an existing managing agent, the same prescribed number 
of shareholders as are entitled to make a complaint against r 
a company should also be entitled to complain that the 
particular concern is an "associate" of the existing 
managing agent and that the provisions of the Act are 
thereby being contravened. Any one of the shareholders, 
making such a complaint to the Central Authority, should 
be under an obligation to make an affidavit to the effect 
that a particular person or concern, against whom the com 
plaint is made, is an "associate" of the managing agent .. On .. 
receipt of such a complaint the Central Authority should 
call upon the party alleged to be an "associate" to make an _,, 
affidavit .stating that it is not so, and when such an affidavit 
has been filed, the Central Authority should take such 
further action as it considers necessary. In order to· 
prevent the submission of frivolous or vexatious applica 
tions under sub-section (3) of section 172 of the English 
Companies Act, we suggest that in the circumstances of the 
country it would be expedient to empower the Central · 
Authority to demand a deposit not exceeding Rs. 1,000 
before an application under this section can be· entertained 
and that where on investigation the Central Authority .i~ 
satisfied that the application is frivolous or vexatious ft, · 
can recover the cost of the investigation not exceeding _ .... _ 
Rs. 5,000 inclusive of the amount of the deposit which may 
be forfeited. 



We have attempted to indicate in the foregoing paragraphs, 
which of the above remedies can be availed of by the 
shareholders and· which by Government or the Central 
Authority, and the circumstances in which they would be 
applicable. It is, however, possible to visualise circum 
stances in: which the affairs of a company are carried on 

1_ inf- ahmanbner, whichd. doesb nto~ justify tthhe1 application .of anty 
o - t e a ove reme ies, u . is, never e ess, oppressive o 
a section· of the shareholders .or prejudicial to the interests 

: ' of the company. 
199. One of the major .issues before the Cohen Com- s £ u d 

mittee was, how to devise more effective means than were 11;a~st'r 8 

available under the then existing law, for the protection oppression 
, of the minority shareholders against the "oppression" of or misma 
the majority. Under the company law of England, as it (;geme~io 
existed before th€ enactment of the Companies Act of an~ge:u of 
1~48, the only effective remedy against oppression of which.ea, Annex- 

-'( the minority shareholders could avail themselves, if they ure ant_ 
succeeded it; proving t~eir case, was a win~ing-up order ~fge~r42 the 
under, the "Just and equitable" clause of section 168 of the Addondum.) 
English Companies Act of 1929 [Cf. our section 162(5)]. 
The remedy was, however, very often worse than the 
disease. For, in practice, it generally meant that the busi-. 
ness of the company in liquidation would have passed into 

./ 

'/ 
I 

The restrictions set out above are of a temporary nature 
in that they can remain in force only till the relevant facts 
have been. found out on investigation. Even then, a remedy 
has been provided by sub-section (3) of section 174 of the 

.English Act. Under this sub-section, it is open to an 
aggrieved party to apply to Court for relief against these 

.restrictions and the Court has been empowered to direct 
that the shares shall cease to be subject to these restric 
tions, In. view of this, we consider that the objections 

..- raised by certain witnesses against the above restrictions 
are not valid. · '. 

Minority interests and the Court's powers in- case of" 
oppression by majority or gross mismanagement. 

· 198. "It .will be convenient if, at this stage, we dispose of Oppression 
another.cognate issue. Where the affairs of a company are of minority 
mismanaged, such mismanagement may disclose- and 

. gross mis- 
(a) a criminal offence on the part of the manage- mantage- . men 

ment; (Pag~s 310 
(b) a cause for civil ". action for damages or recovery athned Aan of , 

f . 1. d . d nnex- 
0 n:ioneys rnisapp ie or misuse ; or · ure). 

(c) a cause for winding-up. 

i47 
(d) prohibition of the issue of any further shares in 

lieu of these shares, 
(e) prohibition of any payment by the company in 

respect of these shares or debentures except in 
the case of liquidation. 



(i) that the relief under the "just and equitable" 
clause should be available to the members of a 
company, even if an alternative remedy was 
available, unless the Court was of opinion that 
the petitioners were acting unreasonably in 
seeking· to have the company wound up instead 
of pursuing the other remedy. This reeommen-; 
dation has been embodied in sub-section (2) of 
section 225 of the English Companies Act, 1948. 
We shall have occasion to refer to it again in 
Chapter XIII of our Report, where we deal with 
the provisions of the Act of 1948 relating to 
winding up; 

(ii) the other recommendation of the Cohen Com 
mittee has since been embodied in the well 
known section 210 of the English Companies Act. 
Under this section, if the Court is of opinion 
that the winding-up of a company would unfairly 
prejudice a part of the members, but otherwise'" 
the facts would justify the making of such an 
order, the Court may make any order it thinks 
fit, with a view to bringing to an end the matters 
complained of. The discretion given to the 
Court under this section of the English Act i!) 
very wide and far-reaching. For example, the 
Court may pass any order regulating the conduct 
of the company's affairs in the future, and pro 
vide for the purchase of the shares of .any 
member by the other members of the company. 
and also, contrary to the existing rules of....._ 
company law, authorise the purchase of a 
member's shares by the company. The Court 
may also make' alterations and additions to the 
company's memorandum or articles, and if it 
does so, then notwithstanding· anything in the 
Act, the company will be debarred from making 

' 

c • , • ~ I the hands of the majority of shareholders who would 
ordinarily be the only available purchasers of such a busi 
ness. As a result of winding-up proceedings, all that would, 
therefore, happen would be that the business would be 
taken over by the majority against whose conduct the-e- 
minority had sought to obtain redress, without the latter 

- being compensated in any way for their interest in it. 
Further, the rule of law, under which the Courts adminis 
tered the provisions · of section 168 of the English Com 
panies Act, 1929, generally precluded the making of a 
winding-up order in cases where an alternative remedy 
was available. Hence, although oppression to minority 
shareholders might duly constitute a ground for such an 
order under the "just and equitable" clause, in practice, 
the minority very often were prevented from benefiting by 
the provision of this section. The Cohen Committee dis-, 
cussed this subject at considerable length on pages 30 and 
95 of its report and made two recommendations: 

• 1i ~ 
}4$ 



200_. It will be noticed from the drafts of these two sec- Departure 
tions which we have prepared (vide items 24 and 25 of the"fromrala· 
Addendum to the Annexure of our Report) that we have v:ant provi 
departed in some important particulars from the provi- jl0n~isc;[!~~ 
sions of section 210 on which our recommendations are C:!ses· 310 
essentially based. In the first place, we have provided that and 311 of 
any material change in the control of a company may be the Annex 
~ee1!1ed by the Court to constit~te a fact, wh!ch would ur: es 42~~ justify the grant of an alternative remedy mstead of ~lg of the 
winding-up in a case of oppression, and also where, in the Addendum.) 
opinion of the Court by reason of such a change in the 
management or by reason of gross mismanagement the 
interests of the company have been or are likely to be pre- 
judiced, the. Court may make an order determining any 
agreement howsoever constituted between the company 
and the managing agent. 

Secondly, we suggest that the provisions of sections 235 
and 236 of the Indian Companies Act, 1913, which empower 
the Court to assess damages against delinquent directors, 
managers, officers and others and to punish them for falsi 
fication of a company's books, should apply to proceedings 
under these sections. As .. a corollary to this recommenda 
tion, we further suggest that if in any proceeding under 
these new sections that we propose, the Court passes an 
order terminating the agreement between a company and 
its managing agent, the .latter or any of his associates as 
defined by' us should not be eligible for appointment or 
reappointment as managing agent or manager of that 

149 
any further alteration. or addition inconsi~_tent 
with the Court's order. These are only Illus 
tra tive of the powers which the Court can exer 
cise under this section. Briefly, the Court may 
impose upon the. parties eoncerned whatever 
settlement .it considers a fair and reason.able 
solution of the difficulty, and its discretion in 
seeking and applying the terms of settlement 
is unfettered. ' . 

We have carefully examined the scope of this section 
and consider that not only can it be suitably adapted to 
the circumstances of this country, but its scope may be 
appropriately enlarged to cover not only the cases of 
oppression to a minority of shareholders, but also of gross 
mismanagement of the affairs of a company which cannot 
be otherwise suitably dealt with under the other provisions 
of the Act. We accordingly recommend the enactment of 
two sections: · · • 

(i) to provide fol'. a remedy for the oppression of 
minorities on the lines of section 210 of the 
English Act, ·1948; and · · 

(ii) to provide for a remedy in cases of mismanage-_ 
ment of a company's affairs in a ·manner pre- 

-- judicial to the interests of the company. 

' ' 



Fourthly, we recommend that the power to present peti- 
, tions to the Court, which is given to a single shareholder r 
under section 210 of the English Act, should; in the circum 
stances of this country, be given to a specified number or· 
percentage of sharehold~rs, ordinarily not less than fifty 

, in number or those holdmg not less than one-tenth of the 
issued share capital of a company on which calls and other 
sums due have been paid or not less than one-fifth in 
number of members in case of companies not having a 
share capital. We. consider these provisions necessary to 
discourage the presentation of frivolous petitions by one • 
or more disgruntled shareholders. The difference between 
the prescribed members competent to commence pro 
ceedings under the proposed sections is justified by the 
nature of the relief provided. 

Ineligibility 201. We have already referred to the disqualifications 
of m.an.aging which we suggest should be imposed on the managing agent 
a.gents to of a company· whose agreement is being terminated by an 
~ct aat s_uch order of the Court under the provisions of the new sections :;t~:n_:~n which we recommend. It will be noticed that the proposed 
tances. disqualification, namely, the ineligibility for appointment 
(Pages 310 or reappointment of a managing agent or manager of the_......_ :d ~of company concerned for a period of five years except with 
ur: and ex- the leave of the Court is very similar to the disqualifica 
pages 426- tion imposed on the director, manager or other officer of 
431 of the the company convicted of a penal offence under section 
Addendum. l 141A of the Indian Companies Act. The important differ- 

ence is that whereas in the latter case, the persons con 
cerned are prohibited from being connected with or taking 
part in the management of any company for a period of 
five years from the date of their conviction, in the present 
case, we limit the disqualification only to their appoint- 

, ment or reappointment or their right to act as managing ~ 
agent or manager of the same company for a period of five 
years. We further provide that in such a case, the leave 
of the Court should not be given unless the proposed Cen 
tral Authority has been notified of the intention of the 
party or parties concerned to apply for such leave and has 
had an opportunity of considering whether such application 
should be opposed in public interest or not. · 

150 
company for- a period of five years except with the leave 
of the Court. We have attempted to draft a separate sec 
tion incorporating this recommendation (vide item 26 of 
the Addendum to the Annexure of our Report). 

/~ 
Thirdly, we recommend that the Court should have the 

power to make an interim order pending the making of a 
final order on a petition under either of the sections referred 
to earlier. The English law contains no provision for such 
an interim order, because we understand that petitions 
normally come up before the Courts in Great Britain with 
in three weeks after they have been lodged. Conditions 
in this country are different, and we have considered it 
useful to provide for interim orders. ·· 
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202. Before we leave this subject, we should like to Desira~ili~y 

draw attention to the provisions of section 153C and 153D ~fr[e~iewm~ 
of the Indian Companies Act, which were inserted by the sfon~~f~~;1• 

-~ -, Indian Companies (Amendment) Act, 1951. In paragraph Amendment 
24 of our Report, we have already stated that we had an Aot ~f 19lil 
opportunity of considering the provisions of the original relat1f1\~~ 
Ordinance, which was subsequently replaced by the :::i~a:m . 
Amendment Act of 1951 and expressing our views oh it. It management 
may not be out of place to mention here that the provisions of company. 
of sections 153C and 153D "of the Indian Companies Act as Z~~~s :w 
originally set out in the Ordinance were so Closely in line AnneX~re re 
with the tentative proposals formulated by our Sub- and pages 
Cammi ttee that, when we met to consider the reference 426-431 
from Government asking for our views, we had no diffi- ~fd~e d 
culty in aprroving of the provisions of these sections, with ei:i um.] 

-<some minor amendments, which we communicated to 
Government at that time. The Amendment Act of 1951, 
however, has in some important particulars gone beyond 
the provisions contained in the Ordinance and the recom 
mendations that we make in the preceding paragraphs, 
But in one important respect it is more restrictive than the 
draft sections 153C and l 53D proposed by us, in that under 
our proposals we do not contemplatethat shareholders who 
complain that the affairs of their company are being 

-... managed in a manner prejudicial to the interests of the 
company should be required also to prove that the facts 
disclose such a state of affairs as wouldjustify the making 
of a winding-up order. We do not feel called upon to make 
any detailed comments on the · other provisions of the 
Indian Companies (Amendment) Act, 1951, but have no 
doubt that should Government decide to accept our recom 
mendations which cover the whole field of company law, 
they will, in due course, review the provisions contained 
in this Act. 

Safeguard against frivolous or vexatious prosecutions under 
/i 'the Act. 

203. One point that was emphasised on us again and (Page 3311· 
again by the representatives of. trade and industry was that of the 
the investigation provisions of the Act should not give a Annexure 
handle to unscrupulous shareholders to serve their personal and 

441 
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ends and to harass the management of a company and ~~9:r the 
thereby to bring its affairs into disrepute. It will be Addendum.) 
noticed that in the recommendations that we have made in 
the foregoing paragraphs, we have taken care to bear this 
aspect of the question in mind. Further, in order to elimi- 
nate possibilities of vexatious criminal proceedings, we 

"'. recommend that section 278 of the Indian Companies Act 
should be suitably amended to penalise frivolous or vexa 
tious complaints. We have accordingly attempted a redraft 
of this section ( vide item 28 of the Addendum to the An 
nexure of our Report). Our specific recommendations are 
that- 

(1) no prosecution should lie against any companv 
or against any officer for any offence under the 

I ;.. 
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Indian Companies Act, other, than an offence 
under section 237 except on a complaint in writing 
of the Registrar or of a shareholder of the com 
pany or of the Central Authority. This pro-: 
vision will not, however, apply to any action 
taken by the liquidator of a company in connec 
tion with any offence committed in respect of 
any of the matters included in Part VI of the 
Act; - - 

(2) if in any case instituted on the complaint of a 
shareholder, the trying magistrate is of opinion 
that the complaint is frivolous or vexatious, he 
may call upon the complainant to show cause 

- why he should not pay compensation to the 
persons complained against. For this purpose, 
the provisions of section 250 of the Criminal Pro 
cedure Code should apply; 

(3) even if a person who makes a frivolous or vexati 
ous complaint is directed to pay ·compensation, 
this fact should not exempt him from any civil 
or criminal liability, which he may incur under 
the ordinary law; 

(4) there should be a right of appeal against any 
order directing a person to pay compensation 
under the proposals we make. 

We trust that the tightening up of these penal pro 
visions, coupled with the positive provisions of the Act 
under its investigation sections, which we have suggested, 
will greatly reduce the chances of malicious prosecution 
of any director, managing agent, manager or other officer 

. of a company. 

-··-··----- ------· --------- 
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204. The~ Indian Companies (Amendment) Act, 193~, !:1:t~~ads 
made several extensive changes in the substantive provi- by the Act 
sions of the Act relating to winding up. The more of 1936 
important of these amendments related to:- re.Iat~ng to winding up, 

(i) the recognition of the distinction between the 
.voluntary winding-up of solvent and insolvent 
companies which had beep already recognised 
in the English Companies Act of 1929. Sections 
208 to 208E inserted by the Amendment Act of 
1936 provided for the first type of winding up 
and was called members' voluntary winding up, 
while sections 209 to 209H provided for the latter 
type and was called creditors' voluntary winding 
up. The former type of winding up was to be 
preceded by a declaration of insolvency as in 
section 207 inserted by the Amendment Act; 

(ii) the appointment of a provisionai liquidator, in 
order to take charge of and deal with the assets 
of a company, at any time between the presen 
tation of a petition for winding up and the 
appointment of an official liquidator; 

(iii) the automatic stay of suits or other proceedings 
against the company except with the leave of the 
Court in cases where provisional liquidators were 
appointed; 

(iv) the obligation on directors, secretaries· or 
managers of a company to submit to the offi 
cial liquidator a comprehensive- statement of its 
assets and liabilities within a fixed time after the 
winding up order had been passed; \ 

(v) the submission by the official liquidator of 
periodical and regular statements to the Court 
as to the affairs of the company in liquidation; 

(vi) the appointment of committees of inspection, 
with the object of supervising and assisting the 
oflicial liquidator in the discharge of his duties, 
and incidentally facilitating the exercise by the 
creditors and the contributories through their 
representatives of a larger measure of control 
over winding up proceedings than they possessed 
under the old Act; . 

(vii) the submission of regular accounts by the official 
liquidator and the audit of such accounts by the 
Court; 

CHAPTER XIII 

WINDI~G UP 
[Part V of the Act of 1913] 
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Jurisdiction in winding up cases 
(Pages 313 207. It will be .recalled that in: paragraph 31, Chapter IV, 
& 314 of the we suggested that certain types of cases under .the Indian 
Annexuro.) Companies Act, including winding up proceedings under 

Part V of the Act in the case of the larger companies 
might be tried exclusively in the High Courts. Our specific 

• 

Liabil~ty of a contributory I 
206. Section 159 of the Act of 1913 states that the · j 

liability of a contributory shall create a debt, payable at I 
the time specified in the calls made on him by the liquida- 
tor. Section 184 provides for the settlement of the. list of · 
contributories by the Court as soon as possible after it has .. 
made a winding up order, 'While section 187 empowers the "> · 
Court to make calls on and order payment thereof by all or 
any of the contributories for the. time being settled on the 
list, to the extent of their liability. There seems to be a 
slight confusion between sections 159 and 187 as they are 
worded at present.' In order to clarify the position, we 
suggest that section 159 .should be amended by the deletion 
of the words "by the liquidators". Incidentally, this amend- 
ment will help to define · with greater precision than 
hitherto a contributory's liability, which arises from the . 
moment calls are made. . . 

(Page 313 
of tho 
Annexure.) 
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(ix) the amendment of the then existing· provision for 
the prosecution of persons found guilty of mis 
feasance in course of winding up proceedings in · 
order to facilitate such prosecution: 

(x) .the statutory recognition ·i~ section 238A of a 
series of new, offences committed by persons con 
nected with the management of a company in 
Iiquidation, either before or in course of winding 
up. 

Committee's 205. Unlike these am;ndments, our recommendations on',.~ 
recommen- the provisions m this Part of the Act are largely proce 
dafiona dural, being generally concerned with the clarification of ~~~ri!:~~~P legal issues that have arisen in the conduct of liquidation 
mainly proceedings. Some of the amendments that we 'suggest 
procedural. are, however, designed to strengthen the existing provi 
(Pages 313- sions regarding the enforcement of contributories' liability, -. · 
326 of the and against abuse of the processes of the law, with a view 
Annexure.) to defeating the objects of liquidation. In the Annexure 

to our Report we have listed the amendments that we --; 
suggest, In this Chapter we shall comment onlv on the 
more important of them which we wish to bring to the 
notice- of the general public. · · 

I 
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the conferment of powers on the official liquida 
tor to disclose burdensome assets and to disclose 
onerous property as in the case of trustees in 
barikruptcy; , 

(viii) 

I 
I 

! 
I 
I 
I 
I 
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208. Under section 166 Of the present Act, the parties (Page 314 
which can present petitions to the Court for the winding ~e- ) 
up of a company include the company, its creditors and exure , 
contributories, and 'the Registrar of Joint Stock Com- 
panies. The Registrar's power is, however, limited ex 
clusively to the case where a company is unable to pay 
its debts and can be exercised only with the previous sanc- 
tion of Government. -We suggest that this power should be 
extended to the cases where a company fails to hold a 
statutory meeting or to file a statutory report or when it 

'"fails to commence business within a year from its m 
'corporation. In such cases, the prior sanction of Govern 
ment would hardly seem to be necessary. Clauses (ii) 
and (iii) of section .162 already provide for the presen 
tation of petitions for winding up on these additional 
grounds, and we see no reason why the persons who can " 
present petitions on these grounds should not include the 

Registrar of Joint Stock Companies. 

' 

..1. 
Application [or winding up 

Our second proposal hardly calls for any elucidation. 
Our third proposal, may, however, provoke some com 
ments. We are, however, satisfied that, in the case of 
companies in liquidation, it is on balance an advantage to 
all concerned, including the parties which have a claim 
against the companies, to. institute suits relating to its. 
affairs in the Court where the winding up proceedings are 
pending. 

L 
I 
I 
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proposals on this subject are that (a) the winding up pro 
ceedings, in respect of companies with a subscribed share 
capital of rupees one lakh or more, should be instituted 
only in the High Courts, and that such cases should not be 

~. transferable to the District Courts, (b) that suits in respect 
of arrears of calls should be decided by summary pro 
ceedings, and (c) that all suits by or against a company in 
winding up should, notwithstanding any provision in any 
law for the time being in force, be instituted in the Court 
in which the winding up proceedings are pending'. 

We make the first proposal in view of the complexity 
of winding up proceedings in the case of larger companies. 
We recognise that, in some cases, this limitation of juris 
diction might 'cause inconvenience to some of the in- 

·"'i' terested parties, but the balance of advantage would seem , 
to lie, in our view, in the concentration of important cases 
in the High Courts. The registered offices of most of the 

· larger companies are located at the seats of the High .; 
Courts. Further, we were assured by many witnesses, that 
it was the usual practice, in all important and complicated 
winding up cases, for the litigants to seek the. advice of 
members of the High Court Bars. If this is so, the. balance 
of convenience would be definitely in favour of having such 
suits tried in the High Courts .. 

.- 
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Commencement of winding up by the Court 
210. The effect of section 168 of the Act of 1913 is that 

an order for winding up is deemed to have retrospective 
effect as from the. date of the presentation of the petition. 
A slight complication may arise in those cases, where .a 
company is being wound up voluntarily, but, on the 
presentation of a petition to the Court, the proceedings 
are subsequently converted into a case of winding up by 
the Court. In these cases, it is ·important that the date of 
commencement of the winding up should be the date when 
the first resolution for the voluntary winding up of the 

. company was passed. The date of. winding up by the 
Court is important for many practical reasons. Hence, we 
feel that the consequences, which follow the presentation 
of a petition to the Court, should also attach to voluntary 
winding up proceedings, which have been subsequently 
converted into cases of winding up by the Court. w:e,. 
therefore, recommend that this section should be suitably 
amended in the light of the provisions of section 229 of 
the English Companies Act, 1948. 

Powers of the Court on hearing petition 

(Pages 315 211. Section 170 of the· Act of 1913 does not contain the !!16 of t)he powers given to the Court under sub-sections (2) and (3) 
exure, of section 225 of the English Companies Act, 1948. The 

former sub-section of the English Act provides that, where 
a petition for winding up is presented to the Court on the 
'just and equitable' ground by the members of a company 
as contributories, the Court shall make a winding up order 
if it is of opinion that, in the absence of any other remedy 
it will be just and equitable td wind up the company.' The 
Court is precluded from making such an order only if it 
is of the opinion that although another remedy is avail 
able the petitioners are acting unreasonably in seeking a 

by 209. Following sub-section (2) of section 224 of the 
English Companies Act, 1948, we also recommend that th~ 
official receiver should be empowered to present ~ pet~~ 
tion for winding up, in the case of a company which is 
being wound up voluntarily or subject t? the Cour~~ 
supervision, where it is established that, without compul 
sory winding· up by the Court, the voluntary winding up 
cannot be continued, with due regard to the mterests of 
the creditors and contributories. 

As a corollary to our recommendations in paragraph 190, 
Chapter XII, that the proposed Central Authority should 
have the power to investigate the affairs of a company of 
its own motion under certain circumstances, we recom 
mend that in any case, falling within any of these cireum 
stances where the Central Authority finds, on a peruse], 
of the report of the _inspector, that it is in the interest ·df 
the company to wind it up, it should have the power to 
present a petition for this purpose to the Court. 
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Liquidators 
212. As we have already noticed, the Indian Companies ~em~era 

(Amendment) Act, 1936, made some extensive changes in n~:ri3ators 
the provisions of the Act of 1913, relating to liquidators, {Page 318 · 
their powers and duties, the manner in which. they should nf the 
function and the control that should be exercised over Annexure.) 
them by the Court. We have got only two important re 
commendations to make. First, that the-remuneration of 
a liquidator in voluntary winding up should be .remunera- 
tion fixed at the time of his appointment, and such re 
muneration should not be .increased under any circum- 
stances. In such winding up private individuals are 
usually appointed liquidators and their remuneration is 
fixed at the meeting where a resolution for the winding up 
of the 'company is passed. It has been represented to us 
that in certain cases, the liquidators appointed show little 
anxiety . to dispose of the proceedings energetically and 
are more often than not interested mainly in their remu- 
neration. As the shareholders take very ·little interest in 
these cases, the liquidators often succeed in securing sanc- 
tion to increases in their remuneration, with the help and 
support of the management of the company, while the pro 

·ceedings drag on in a leisurely manner. We consider this 
practice wholly improper. Apart from the fact that it 
reduces the assets of the company concerned, the further 

.point that this practice enables the liquidators to receive 
benefits from the erstwhile management of a company, 
must necessarily derogate from their independent position. 
We, therefore, recommend that the remuneration and the 
other terms of liquidators, must be· fixed at the time of 
their appointment at a general meeting of the company 
concerned and should not be varied. 
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winding up order instead of any other remedy. This sub 
section, therefore, qualifies the rule of law, under. which 
prior to the amendment of 194 7, no Court in England would 
have normally made a winding up order if some other 
remedy was available. The present provision in the 
English Companies Act, 1948, was made on the recom 
mendation of the Cohen Committee. We consider that 
a similar sub-section should be added to section 170 of 
the Indian Companies Act. 

Sub-section (3) of section 225 of the English Act pro 
vides that, where a petition for winding up is presented 
on the ground of default in delivering the statutory report 
to the Registrar or in holding the statutory meeting, the 
Court may, instead of making a winding up order, direct 
that the statutory report shall be delivered or that a 
meeting shall be held. We consider that this is a salutary 
provision and recommend that this alternative power of 1 

compelling delivery of the statutory report or of calling 
the statutory meeting should be conferred on the Court 
by the insertion of a similar sub-section in section 170 of 
the Indian Act. · 



215. We recommend that an obligation should be cast 
on the liquidator in a- voluntary winding up, to call a 
meeting of the creditors as soon as he is of the opinion 
that the company will not he able to pay its debts in full 
within the period stated in the declaration of solvency 
under section 207 of the Indian Companies Act. At 
present. there is no specific provision to this effect although· 
all conscientious liquidators are expected to do so.· The 
point is, in our view, of sufficient importance to be the 
subject of a statutory provision. We also recommend that 
in such a case the members' voluntary winding up should 
be treated as a creditors' voluntary winding up, on the 
lines . of section 28$ of the English Companies Act, 1948, 
and that the provisions of the law relating to this latter 
class of winding up should apply to, all such proceedings. 

216. Under the existing law; a members' voluntary 
winding up must be preceded by a declaration of solvency 
under section 207 by the directors of a company, before 
the notice of the meeting, at which the resolution for the 
winding up is to be proposed. is sent out. In order to 
prevent the directors from abusing their powers, section 
207 of the Act provides that the statutory declaration should 
be supported by the report of the company's auditors and 
that the declaration together with the supporting report 
from the auditors should be registered with the Registrar 
of Joint Stock Companies, before the date on which the 

\. 

Declaration 
of solvency 
and calling 
of creditors' 
meeting. 
(Page 318 
of the 
Annexure.) 

Permauenn 213. Our next .recommendation is that each High Court 
official should have attached to it a permanent official liquidator, 
~ci1~edators to be in charge of cases of compulsory winding up by the 
attached Court. Under section 17-lA of the present Act, an official 
to High receiver attached to the Court becomes the official liqui·,..;.,, 
Cog.rcs.<~fge dator of the company and continues to act as such, till his· 
~i!ure)ie further continuance is· terminated by an order of the Court. 

· The Court may appointany person as an official liquidator 
as soon as a winding up order is passed by it, and if it 
makes no such order, the official receiver automatically 
becomes the official liquidator of the company. _The· office 
of a liquidator has two different aspects. In the first 
place, he wields, the. powers of a company under the direc 
tion and control of the Court; and secondly, he is at . the 
same time the representative for some purposes of both 
creditors and contributories. We consider that it will be - . 
.easy for a person to fill these dual roles, if he is a perma-'?" 

~· nent officer of the Court under whose direction he has 
to function. · · 

Some· special recommendations relating to voluntary 
winding itp. · · - . 

Registrars 214. We received complaints from the Registrars' of 
to be kept Joint Stock Companies that in voluntary winding up, where 
informed of Iiquidators were sometimes changed, the Registrars were 
~~gll!}n not informed of those changes. We consider it essential 
liquidators that 'the Registrars of Joint Stock Companies should- be - ~ 
(Page 318 kept fully posted with all such changes in the office of a 
of the . liquidator.' 
Annexure.) 

. Liquidator 
to call 
creditors' 

• meeting in 
certain 
cireums 
tances, 
(Page 310 
of the 
Annexure.) 
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218. Section 230 of the Act of 1913 deals with the impor- Preforontial 
tant subject of preferential payment. The principle under- pa.yruents. 
lying this section is that the debts and liabilities enumerated (Pages 321 & 
in it should be treated as preferential debts as compared r~ of tl)o 
with ordinary unsecured debts. The rights of secured · nnexure. 
creditors other than debenture holders secured. by a floating, 
charge, are not affected m any way. They remain outside 
the scope of the winding-up proceedings and their security 
remains unaffected by the. provisions of this section. We 
have set out in the Annexure to our Report the details of 
our recommendations, which broadly follow the provisions. 

P1·ef erential payments .and fraudulent p1·eferen~e 

· 217. Section 335 · of the English Companies Act, 1948, Disqualiflca 
disqualifies a: body corporate for appointment as liquidator, bion .ro[' . 
and section 336 of the same Act penalises corrupt induce- ~1;f~~i~;:1t 
ment, in .relation to the appointment of a liquidator. - Not.or. 
comments are necessary on .these healthy provisions of the (Page 321 

..). English Act, and we recommend that they should be incor- of the 
porated in the Indian Companies Act. · Annexure.) 

r 
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notice of the meeting of the shareholders is sent out. The 
section does not, however, state what is to happen, if the 
debts. of a company are not, in fact, paid within a period 

, of three years, as required under the declaration; or if 
....J. the assets, when· realised, are found to be insufficient for 

the· payment of the debts. Presumably,. the present Act 
relies on the liquidator to keep the creditors of a company. 
informed of its financial position and to call creditors' 
meetings in good time. The position is, however, far from 
satisfactory and we consider that a provision similar to 

. sub-section (3) of section 283 of the English Companies 
Act, 1948, should be incorporated in this section. Under 
this sub-section, the directors of a company are held liable 
if its .debts are not paid or provided for in :foll, within the 
period stated in the declaration, unless they can prove that 

'--'( they made this declaration on reasonable grounds. Further, 
under section 207 of the present Act, there is no obliga 
tion on the directors of the company to proceed .with, a 
winding up, within a reasonable period of time, after' the 
declaration of solvency has been made. Sub-section (2) of 
section 283 of the English Act requires that no such decla 
ration shall have effect unless (a) it is made within five 
weeks immediately preceding the date of the passing - of 
the resolution recommending the winding up of.. the com 
pany, and is delivered to the Registrar of Companies for 

-~ registration and (b) it embodies a statement of the com- 
; pany's assets and liabilities, as at the latest practicable date 

·before the making of the declaration. Our recommenda 
tion is, therefore, that, in . view of the extensive' .amend 
ments that we suggest in the present section 2071 it should 
be replaced by section 2~3 of the English Act. , - 
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of the English Companies Act, 1948. Briefly, the mote 
important of these recommendations are as follows: 

(i) the position of clerks, servants and labourers, who 
-· are workmen [vide sub-clauses (b) and (c) of sub 

section (1) of section 230], are brought in line; 
(ii) the maximum amount of wages or salaries in 

respect of which preferential claim should be 
admissible is increased from three to four 
months' emoluments, subject to a maximum of . 
Rs. 1,000. We recommend that holiday wages 
should be included within the definition of wages 
or salary subject to this maximum; 

_(iii) expenses of any investigation, carried out under 
any of the provisions of the Act, should rank for 
the preferential payment. 

In this connection we should like to refer to a memo 
randum that · we received from the Central Board of 
Revenue, on the question of a priority to be given to Crown 
demands generally and in particular to arrears of income 
tax, super-tax and corporation tax. It was suggested that 
there should be no time-limit for the preferential payment 
of these Crown debts and that section 230 of the Indian 
Companies Act should be amended accordingly. The prac 
tical difficulty of giving effect to this suggestion is that it 
would place a great majority of the unsecured creditors 
of the company at the mercy of the income-tax autho;rities, 
inasmuchas, whatever may be the nature of the security on 
which they may have lent money to a company at the time 
of the le/an, the unforeseeable demands of the income-fax 
authorities on the. company without any time-limit would 
rank over the claims of such creditors. In these circum 
stances, it may be extremely difficult for the. company to 
raise capital for its working. In this connection we would 
draw attention to the provisions of clause (a) of sub-section 
(1) of section 319 of the English Companies Act, 1948, under 
which arrears of land tax, income-tax, profits -tax, excess 
profits tax or other assessed taxes rank in priority over 
other debts of a company only if they have been assessed 
on the company upto a particular date, namely, 5th April 
prior to the appointment of the liquidator or resolution for 
the winding up of the company and do not exceed in 
amount the whole of pne year's assessment. It will be 
noticed that by comparison the provision of clause (a) of 
sub-section (1) of section 230 of the Indian Companies Act 
is much wider and gives much more latitude to the income 
tax authorities. For, under these provisions, arrears of 
taxes would rank in priority if they have become due and 
payable within twelve months next before the date on 
which they are payable irrespective· of whether such taxes 
have been assessed on the company or not. We are aware 
of the large arrears of income and other taxes which are 
due by many companies, which are in liquidation, but we 
would venture to think that the remedy-for this unsatis 
factory situation is notthe conferment of preferential rights 

-------------·····-··-"--'" ,., ..... 



220. On the important subject of recovery of money or (Pages 32 3- 
-,. property, misapplied or retained by a promoter, director or 325 of tl1e 

' other officer of a company or of money or property, in res- Annexure.) 
pect of which he can be held liable on account of misfeas- 
anee-or breach of trust, we consider it necessary to streng- 
then the provisions of the existing law. Our main 
recommendations on this subject are briefly as follows: - 

(i) section 235 of the Indian Act should be amended 
_in twp important respects:- 

_(a) besides the categories of persons mentioned in 
sub-section (1) of this section the directors or 
partners of a managing agency company or 
firm should also be deemed to be officers of the 
company for the purposes of this section. 
Where a company acts as a managing agent, 
the director of the managing agency company 
is in law the officer of the managing agency 
company but not necessarily ·of the managed 
company. Therefore, in cases of misfeasance 
it will be difficult for the liquidator to recover 
the moneys improperly dealt with by any 
director of the managing agency company 
unless for 'the purpose of this section he is also 
deemed to be an officer of the managed com 
pany. · We consider that this loophole of escape 
for the directors of a managing agency com 
pany should be closed. As regards the partners 
of a managing agency firm the position is 
slightly different inasmuch as they are all joint 
ly and severally liable. Nevertheless, we can 
visualize cases where an ex-partner may haw 

' ,. 

Offences antecedent to or in course of winding-up 

219. In regard to fraudulent preference, we r~commend Fraudulent 
that section 231 of the Act of 1913 should be replaced by preferen~~· & 
provisions similar to those contained in sections 320 and 321 ~~~g~~ 3 the 
of the English Companies Act, which are more comprehen- Annexure.) 
sive than section 231 of the Indian Act and also provides 
for the determination of the rights and liabilities of certain 
fraudulently preferred persons in a manner which has not 
been attempted in the latter. The object of these changes 
Is to afford greater protection to the creditors of the com- 
pany. One of these changes which merits speciaLmention 
is the extension of the period from three to six months for 

--fthe application of the principle of fraudulent preference 
and a similar extension of the period from three to twelve 
months in the case of any fraudulent creation of a floating 
charge. Section 233 of the Act would need a suitable 
amendment to provide for this extended period of limi- 
tation. · 

without limit to the income-tax authorities under section 
230 of the Indian Companies Act but the energetic comple 
tion of assessment proceedings and vigorous measures for 
the collection of the assessed taxes. 

J 
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to be included in any proceeding for recovery 
of the assets of the company by. the liquidator. 
We therefore, consider it desirable that the 
partners of a managing agency firm should also 
be deemed to be officers of the company for the j,_ 
purpose of this section; - · 

(b) the period of limitation mentioned in sub 
section (1) for the recovery of money or pro 
perty should . be extended from three to five 
years. We note that the English Companies 
Act, 1948, contains. no such limitation and at 
one stage of our deliberations we considered ' 
the desirability of following the English provi 
sion. But on further reflection, we decided to 
proceed more cautiously in the matter. It will 
be recalled that prior to the Indian Companies 'i 
(Amendment) Act, 1936, the period of limita 
tion under this section was the time as laid 
down in the Indian Limitation Act, 1908, for 
suits. The Amendment Act of 1936 laid down 
a new period of limitation, viz., three years 
from the date of the first-appointment of the 
liquidator or of the misapplication, retainer, 
misfeasance or breach of trust, as the case 
might be, whichever was longer. We pro 
pose that this period should be further extend- ~ 
ed to five years. It would be desirable to watch 
the results of our recommendation for some 
time before Government consider the applica 
tion of the English provision to this country; 

"(iii) a section similar to section 332 of the English 
Act, which imposes a personal responsibility, 
without limitation of liability, on any person, 
who has been privy to any 'transaction of a com 
pany, carried out with intent to defraud a 
creditor, or for any other fraudulent purpose, 
should be . incorporated in the Indian Act. The 
Cohen Committee had recommended this exten- ......__ 
sion of the scope of the relevant section [section 
275(1) of the English Companies Act of 1929]. 
At present there is no counterpart to this provi 
sion of the English law in the Indian Companies 
Act; 

(iii) new sections similar to sections 330 and 331 of 
the English Companies Act, 1948, should be 
inserted in the Indian Act. These nrovisions 
penalise frauds on creditors committed by officers 
of a company which subsequently goes into 
liquidation, and also failure to·keep accounts for -. 
a period of two years prior to the liquidation; 

(iv) as an ancillary and supporting measure, we 
recommend that the period, during which the 
papers and documents of a company which has 
been wound up should be preserved, should be 
~~t~nd~d fn>m three to five years in. section 2-t2 



(Page 313 
of the 

Annuure.) 

{Page 326 
of the 
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. Re-arrangement of the provisions relating to winding-up · 
222. There is one formal recommendation that we should 

like to make under this Chapter. It would be an advantage 
if the provisions relating to winding-up, now. included in 
Part V o~ the Ac.t of .19.13, were suitably rearranged so .a 

221. It was represented to us, in course of our enquiry, 
both by the Chambers of Commerce and the representatives 
of the legal profession, whom we had the opportunity of 
examining, that one urgently needed reform in liquidation 
proceedings was the uniformity of winding-up rules. - These 

\'rules are now framed by the High Courts, and although 
.they are generally based on the English winding .. up rules, . 
we were told that the divergence of practice in the different 
High Courts had resulted in much avoidable. confusion and 
difficulty. We are entirely in favour of this suggestion and 
are unable to see any serious practical difficulty in giving 
effect to it. We, therefore, recommend that, as soon as 
Government have formulated their decision on our recom 
mendations relating to the amendment of the Indian Com 
panies Act,· they should take up- this matter with the 

-,. Supreme Court of India, with a view to evolving a set of 
uniform winding-up rules in consultation with the High 
Courts. After such rules have been framed, it would be 
for the respective High Courts to consider to what extent 
they can be applied to District Courts under their super- 

. vision and control. 
Section 246 of the Act as amended by the Indian Com 

panies (Amendment) Act, 1936, nof only requires the High 
Courts .td make rules relating to the winding-up of com 
panies but also empowers them to-make rules for the other 
purposes specifically mentioned in this section and also 

·generally for all applications to be made to the Court, 
..J. - under the provisions of the Act. In pursuance of this 

section several High Courts have made rules for matters 
other than winding-up,' e.g., meetings of creditors 
and members, reduction of capital, meetings 'held under 
directions of the Court, issue of shares at a discount, pre 
sentation and hearing of petitions and application and 
proceedings in Courts, application by directors or officers, 
etc. The need for uniformity In these- cases is also urgent 
as in the case of winding up proceedings and. we suggest 
that any machinery that may be set up for securing such 
uniformity should deal with all rules framed by the High 

• Courts under section 246 of the Act . 

1· 
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·Of the Indian Companies Act, and that a provision 
should be made on the lines of section 341 of the 
English Companies Act, enabling the Central 
Government to make rules for this purpose. 
Unless the law lays down rules for the main 
tenance or preservation of records, they are not 
likely to be maintained properly for the purposes 
for which they are intended. 

· Winding-up rules 

I _._ 
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to bring them under appropriate headings and to eiimlnate 
avoidable repetition, wherever similar provisions could be 
brought together in one or more sections. Thus, sections 
174, 223 and 239 of the present Act, which deal with the 
same subject could, in our view, be conveniently consoli- ...._ 
dated into one section, while sections dealing with offences 
antecedent to or in course of winding-up could be more 
logically brought together under a central heading instead 
of being lumped together under the omnibus heading, 
"supplemental provisions", as in the present Act. We do 
not wish to go into further details, but suggest tfiat the 
re-arrangement of the matter contai_ned in the present Part 
V of the Act of 1913 should be given due consideration at 
the time of the drafting of the future Bill to amend the 
Indian Companies Act. 

I 
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In these redrafts we have retained the provisions of 
section 277D about registration of charges on properties in 
India, which are created or acquired by companies incor 
porated outside India but having an established place of 
business here. Similarly, we haze retained the provisions 
of section 277E which extends to these companies the prin 
ciples contained in sections 118 and 119. The provisions of 
section 277C relating to canvassing for sale of shares is 
already covered by our general recommendation that the 
prospectus requirements of foreign companies should be the 
same as those of companies incorporated in this country . 

./ These requirements, in the case of domestic companies, 
prohibit such practice, and it will be seen from the explana 
tion to our redraft of section 102 ·( vide page 389 of the· 
Addendum) that for the purpose of this section shares or 
debentures 0£ foreign companies stand on the same footing 
as, those of domestic companies. , 

223. Sections 277 to 277E of the Act of 1913 deal with Ada.ptatton 
companies established outside India but carryii;g ~n busi- o~the provi 
ness "in this country. As we have already said m para- lf1ons. of the 
graph 29; the extent to which foreign capital should be !nffhsh 
admitted into our country and whether any restrictions (;ages 332 
should be placed on the operation of- foreign capitalists is & 333 of the 
a question of economic policy and one for Government to Annexure 
decide. It has little to do with company law, ~nd we ~o :~~:~~of 
not, therefore, feel called upon to express any views on it. the 

~ It is, however, a well-established principle of commercial Addendum. 
' law in all advanced countries that a corporation, duly 

· incorporated in one country, is recognised as a corporation 
in others and it would be contrary to the accepted policy· 
of nations to try and prevent a company incorporated in 
one country from carrying on business in another, without 
being incorporated there. It is, however, open to a country 
to regulate the activities of a foreign company within the 
limits of its jurisdiction. 'I'he principle underlying sections 
277 to 277E of the Act of 1913 is that a company, incorporat- 

") ed outside India, should, in the matter of supplying informa 
tion to the public about its constitution, directorate, etc., of 
submission of accounts to the Registrar of Joint Stock Com 
panies and of the registration and contents of prospectuses 
be placed as far as practicable on the same footing as a 
company incorporated in India. We have considered it 
desirable to recommend a redraft of these sections (vide 
item 27 of 'the Addendum tc,i the Annexure of our Report) 
which follow very closely the wording of sections 406 to 
423 of the English Act except that sections 408, 416 and 
41a of that Act which have no application to this country 
have been omitted from our redrafts. 

__.J._. 

.. CHAPTER xiv 
FOREIGN COMPANIBS 



As regards the office, where the documents would 
have to be filed by companies incorporated 
abroad, we recommend that they should submit 
them to the Registrar of Joint Stock Companies, 
N ~w Delhi, in iriplicatel gnd. one set to the 

. (4) 

(1) As regards documents to be delivered to the 
Registrar of Joint Stock Companies by oversea __ ii;:,:_ 
companies carrying on business in India, we 
recommend that the existing particulars about 
directors, .managers, etc., required under section 
277.(l)(b) should be considerably amplified in 
respect of their former names, if any, the residen- 
tial address, nationality, occupation, details of the 
directorships which they hold, etc. - 

(2) As regards any alteration in the above documents 
which are to be delivered to the Registrar by 
oversea companies, we recommend 'that the 
alteration in the list to be filed with the Registrar '-" 
should contain particulars of any person occupy 
ing the position of a Secretary, by whatever name 
called. 

(3) As regards the accounts, we recommend that in 
substitution of sub-section _(3) of section 277 of 
the Act of 1913, a foreign company should be 
required to make out its balance sheet and profit 
and loss account, in such form and containing 
such particulars, as it would have had to do in .,. 
this country, if it had been a company within the · 
meaning of the Indian Companies Act. 

It will be recalled that when the Amendment Act 
of 1936 was under consideration it was repre 
sented to Government that, if foreign companies 
were required to prepare balance sheets and 
profit and loss accounts in the form required for 
a company incorporated in India, considerable 
difficulty would be experienced by certain com 
panies mcorporated abroad. It was, therefore, 
considered sufficient that these companies should _.___ 
file with the Registrar, a copy of their· own 
balance sheet, but should supplement it with 
further document? giving information, which 
might be deemed essential. Form H in the J'hird 
Schedule of t~ Act attempted to embody this 
requirement. Our present recommendation is 
based on the analogous provisions of section 410 
of the English Companies Act, and does away 
with this concession to companies incorporated 
abroad, and places them, in regard to the sub 
rnis~i~n of accounts, on the same footing as ~ 
Indian compames. i . 

- ' .. 224. The principal changes recommended by us in our 
redrafts are as follows r-s- ,. 

Principal 
changes, 



. 
Registrar of the State where the principal busi 
ness of the foreign company is carried· on. Our 
recommendation will facilitate the business of the 
foreign company, and at the same time enable 
the State in which the principal business is being 

. carried on to keep track of such companies. 
(5) We recommend that the prospectus requirements 

of foreign companies should be brought in line 
with those of companies incorporated in India, 
subject to certain minor changes, e.g., it would 
be no longer necessary for a foreign company to 
state its objects. · 

· (6) We also think it most desirable that foreign com 
panies operating .in India and whose shares are 
quoted .in a leading stock exchange in India should 
maintain a branch register in India. 
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(i) the amendment of the Indian Registration Act so 
as to provide that a floating charge does not 
require registration under it; or 

(ii) the amendment of the Indian Registration Act so 
· that a floating charge can be registered under 

Book I, which is available for inspection by the 
public. 

Sections 123 and 124 of the present Act deal with the 
maintenance of a register of mortgages and the right to 
inspect this register and copies of instruments creating 
mortgages and charges. Section 125 similarly provides that 
any registered holder of debentures or any other share 
holder in a company will have the right to inspect the 
register of debenture-holders to be maintained under this 
section, but it is only the registered debenture-holder who 
will be entitled to ask for a copy of the debenture trust 
deed. We consider that, in the interests of the company, 
this right should bi; extended to all shareholders on pay. 
ment of the usual fees, and that sub-section (3) of this 
section should be so amended as to compel the supply of a 
copy of the debenture trust-deed to a registered debenture 
holder or to any other shareholder, where a company 
refuses to supply it. 

Registration 226. Section 109 of the present Act enumerates the trans· 
~~:r~~~i~g actions which must be registered, and provides that unless 
Register of they are registered in the manner indicated in the Act 
mortgages. they will be void against the liquidator or any creditor 
(Page 302 of the company. Sub-section (2) of this section is designed 
~~!~~e.)' to affect transferees with the notice of such transactions 

as from the date of the registration. One particular point 
arising out of this section seems to have created some 
practical difficulty. It was pointed out to us that a floating 
charge created by a company, which has to be registered 
under this section, also requires registration under the 
Indian Registration Act. Registration under the latter Act, 
however, is effected in Book IV of the Form in which docu 
ments registered under this Act have to be entered. This 
Book is not available for inspection by the general public. 
We, therefore, recommend that Government should consider 
one o: other of the following alternatives:- 

Information as to mortgages, charges, etc. 

225. In this Chapter, we propose to comment on a few 
important subjects of a diverse nature which we have 
found it convenient to bring together. 

CHAPTER XV 

MISCELLANEOUS PROVISIONS 

"' - .. ··----- - -··-- -·-. 
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229. Sections 152, 153,; 153A and- J53B deal" with the Conr~'s 
" powers of a company: to refer matters to arbitration and sanctiondto 
' to compromise with creditors and members, We recom- ~~~;::miBEI 

mend that a new section analogous- to section 207 of the or arrange 
English Companies Act may be inserted in. the Indian Com- ment, 
panies Act after section 153 of the present Act. Under the (~ag~ 309 
present section,· it is possible for a company prcposing a ~nn!x~1re ) 
"compromise or arrangement between it and its creditors or · 

461 MofF, 

Arbitration asui: compromise; · • 

'• 

1~9 
227. In this connection, we would make two other re- Yoting right 

d . 1 ti t d b t C 1 . t of deben- commen ations ~e a mg o e ~n ures. omp am s. were ture-holders 
made to us· that, in some compames debentures were issued (Page 303 
with voting rights, thereby placing the debenture-holders of the 
in a much more advantageous position than the holders of Annexure.) 

.- equity capital. In view of the secured position q_f the 
former, under the usual terms of debenture trust-deeds, 
we consider it wrong in principle that their position should 

- be further strengthened by giving them the right to vote 
on the same basis as the shareholders of the company. If 
debenture-holders possess voting rights, they may be in a 
position to influence the policy of the company in a manner, 
which may be detrimental to the interests of the general 
body of shareholders. Apart from other abuses to which 
this practice is liable and on which we need not dilate in 
this context, we see no good reason for conferring voting 

-rrights on d~benture-holders. A suitable provision should, 
therefore, be made at an appropriate place in the Act 
prohibiting this practice. · 

228. The other point about debentures on which we Liability of 
should like to comment is the liability of trustees for ~:!!:~~r 
debenture-holders. There is no provision in the 'Indian holders. 
Companies Act similar to section 88 of the English Act. (Pages 303 
Both the Cohen Committee and the Millin Commission in & 304 ofth)e 
South Africa recommended the adoption of the provisions Annexure, 
embodied in this section of the English Act. The effect of 

~ this section is that a general provision in any trust-deed 
exempting the trustees for debenture-holders from liability 
is rendered void, but "enabling" clauses as distinct from 
"indemnity" clauses are permitted.. This section does not 
affect the right of existing trustees, who retain whatever 
rights or indemnity they enjoyed before the Act, but pro 
hibits the general exemption or indemnity in regardto new 
appointments, This provision in the English Act was 
designed to prevent the common practice, under which 
most trustees for debenture-holders were appointed under 
trust deeds containing the clause which absolved trustees 

~from liability for anything but their wilful neglect or 
· default. Trustees for debenture-holders should show the 

same degree of care and diligence .in administering deben 
ture, trusts as are required of. other .trustees and we see no 
reason, why 'they should be permitted to escape their liabi 
lity" where they do not do so. We, therefore, recommend 
that a new section on the lines of section 88 pf .the English 
Act should be incorporated in the Indian Companies Act. 
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170 
any class of them, or between !t and its members or an)' 
class of them, to obtain the Court's sanction to the proposed 
compromise or arrangement, without informing the Court 

·· of the material points of the compromise agreement or with-: 
",: -~ .. ~-;,>':~'I o~t apprising it of the personal interest, if any, of the 

:-' .;:-~ ~-:?:s~: directors or trustees for debenture-holders who may be -~':: 
- ·.: -.,-:-:~:~:.~-' · sponsoring the compromise or arrangement scheme. We 
-: · .. t."i!~.- consider that this defect in the present provisions should be . : .... :;?;t~· remedied. Section 207 of the English Companies Act, 1948, 

. :- _,:~,~~- fills -up .this lac~nf'.l. It provi?es for the circulation of a 
, - .:-::,;.{.:~ statement, explaining the objects of the proposed com- 

-~ :>_-.:.~~~ promise or arrangement scheme along with the notice of 
, \ . .;-/?:~~·~.the meeting to be convened. for considering the scheme . 

. . ·-~~~~}\~~~+.he statement is .required to explai_n clearly -, . 
·· -, c- 7·':--1:·'.~,'- (a) the effect of the compromise or arrangement, and ' - · '-3~~~·; . (b) the manner in which. the material interests, if._,: 

. ··\,..i.. any, of directors or trustees. for debenture- 
.... ; ~~ .'· holders are likely to be affected by the cornpro- 

. . . . ; . · ·-~~\. mise or arrangement. 
• ·•··• f'•·r .,....,Jc 

~~~~:i:~.'.8:~J ·:.: .. !2,ic'L1 rv,e also consider that a suitable provision .should 
foreignruid.-.1be' ~ m section 153A of the present Act, whereby com 
Indian eorn- -, pxmni;ie. ·. r arrangement between foreign .companies and 
panies. ·, •-. \~ co · -.- s within the meaning of the Indian Companies 
(Page 310•''.· AcU.tiili be facilitated. This object can, perhaps, be ~~!~:re.) ~Jchie:itlj;~y a suitable amendn:ent o~ the ·a~fi~ition of .a ~ 

. • . .,,,:tlt>ro.pqmr.)fu sub-section (5) of this section, but 1t rs a matter ' 
- ·t::~~)~~V-:7!fould leave to Government to decide. 

~fc~~~~~on_•.:"h~23.f W~'.~Jso recommend that section 153B, which em 
of dissenti- . P?W.er~: -.i:t. .• "t._ ~pany to -acqurre the shares of shareholders 
ent sharehol- d1s~~11~1ng~ .. f. 1g) the schemes or contracts approve~ by. the, 
dare. . J"?aJor.i~Y-· pI~~· members, be s9 amended as to br.mg it m 
~a~~e 310 h:pg w .. ,1tA -: W~.:tmov1s1ons of sec. tion 209 of the English Com 
Annexure.) panje~. ~Qi.~~-~~.:... ·.This sectiory di~ers from section 153B of 

the In.qrn11t~c,ti.~~ the following important respects: - 
. (i) !·f·}.1i. :iri~~l,.'·rity of shareholding, required to acquire . 1'; .. -' :··the: .. S'l'i res of dissenting members has been s-, 

· · · '': '·:~;~- irlcrea'~'.· from seventy per cent. as provided for 
· .: - - , >,)>'J:ri sufi~~,., tion (1) of section 153B of the Indian Act 
' ", ::, :~_::. ·' to-:'niifo'.t per cent. Further in computing this 

-:·;·:·;,·:- _:..i·:_ ma)9r~the" shares already held by the trans- 
._, ·· · feree~ ·. any or its nominees are to be excluded; 

, , !-~~..: ~t.1.~.v~j 
._(ii) npticfV·O~~~hlch. majority holdings should be given 
" _ to the dissentients; and 

. r """' ":: .r" "'~,~~L\";Q~•." . 
(iii) all such cOftipulsory transfer of shares should < .: beby -in~H:jihtents of transfer, executed on behalf 

: . ~ oNthe rdiS&eii.tlli.g . shareholders concerned, by '\· 
-~ -pe:i:s~On~g1a!f:PO.~ed by the transferee company, 
'"and·:</ti.-''iJ~'?n behalf by the company. 

- These am~#~A'tr'.·are mainly designed to strengthen 
the position· of minority shareholders and -further to safe 
guard their position. 
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Winding-up of unregistered companies 

232. We have one particular' point under this heading to (~a~e 331 
.which we should like to dra.w the, atten~ion of Governm~nt. in!~~ure.) 

~ Under section 270 of the Indian Compames Act, 1913, foreign 
companies .fall within the meaning of unregistered com 
panies for the purpose of this section. In view of the 
amendment of section 2A by the Adaptation Order, 1948, 
we presume that a company, the registered office of which 
is in Pakistan and which was immediately before the parti 
tion of India a company within the meaning of this Act, 
will be. deemed to be a foreign company. In any case, the 
position regarding Pakistan companies should be .clarified, 
if necessary, by a suitable amendment of section 270, 

Leg'al proceedings, offences, etc. 
-. -f' 233. In Chapter XII of our Report dealing with . ins pee- Cognisa.nce 

tion and investigation, w~ have already commented on the ri offen~;~· 
provisions of our redraft of section 278, which .deals with of 8~~10 o 
cognizance of offences .under the Indian Companies Act. ~exure 
The reasons which induced us to recommend some changes and pages 
in this section have been already explained in paragraph 4:1: 442 
2~3 and we need not repeat them here. ~dden~um.) 

234. It will be recalled that the recommendations that Inspection, 
we have made in Chapter XII dealing with inspection and ~fc?mpa:y s 

~-investigation, provide for the inspection of the books of n.~0 ;~v:stl:e 
· account of a company, by an inspector appointed under the gntion is 

provisions of 'that Chapter. The Cohen Committee con- instituted. 
sidered that it was desirable to strengthen .these powers (~agh 335 
generally; and, in its opinion, this step would materially~ .n~x~e) 
assist in reducing frauds and long-term malpractices in · 
company management. Following this recommendation, it 
has been provided in section 441 of the English Companies 
Act, 1948, that where any person, while employed as an 
officer of the company, is suspected to have committed an 
offence in connection with the management of .the com- 

.l pa!ly's affairs and there i~ reasonable cause ~o believe that 
~· ·evidence o~ the commission of the offence is to be found 

in any books or papers kept under-the control of the com 
pany, the Board of Trade or any Chief Officer of Police 
may apply to a judge of the High Court in Chambers for 
an order authorising . · · · · ' 

(a) any person mentioned in the application to in 
spect the said books or papers for the. purpose 
of investigating the offence, or 

(b) requiring· the secretary of 'tha company or any 
other- officer to produce the said books or papers 

~ to a person mentioned in the order. ·· 
This section thus authorises the inspection ·of a com 

pany's books even if no formal investigation info its affairs 
has· been Instituted, The requirement that an order under 
this· section can be passed only _by a judge in Chambers of 
the High Court ensures that reasonable grounds for sus 
picion will have to be established before an order under this 



237. There is no provision in the Indian Companies Act 
for penalising the false personation of a shareholder. 
Section 84 of the English Companies Act, 1948, which re 
produces section 71 of the English Companies Act, 1929, 
imposes heavy penalty on any person, who falsely and " 
deceitfully personates any owner of any share or interest 
in any company, and thereby obtains or endeavours to 
obtain any such share or interest or share-warrant or 
coupon or receives or endeavours to receive any money 
due to any such owner. We suggest that a similar provi 
sion should be inserted in the Indian Companies Act- under 
this Part of the Act. 

236. Section 282B of the present Act was inserted by> 
the Indian Companies (Amendment) Act, 1936, and was 
designed to prevent the misuse of securities lodged with 
a company by its employees under their contracts of 
service and to safeguard provident funds. A statutory 
duty is cast upon the company to deposit all moneys or 
securities deposited with it by its employees in pursuance 
of a contract of service in a scheduled bank and no 
portion of such amounts is to be utilised for any purpose 
other than those 'agreed tc; in the contract of service. In 
regard to provident funds created for the use of emp-« 
loyees, sub-section (2) of the section provides that all 
moneys contributed to such fund, whether by the em 
ployees or employers and accruing thereto since the 15th 
January, 1937, are to be kept invested in trust securities 
as defined in section 20 of the Indian Trusts Act. In 
order to ave/id inconvenience to companies it was aTso pro 
vided in this sub-section that such funds of the then exist 
ing companies should be invested in trust securities in 
course of ten years. It was represented to us that, where 
separate trusts are executed for the purpose of giving ef 
feet to the provisions of this sub-section, the obligation to 
carry out the provisions of the section should be vested-< 
in the trustees and not in the companies, except that the . 
latter should collect the contributions· of employees and 
make them over with their own contribution to the trus 
tees. We recommend that section 282B of the present Act 
may be amended accordingly. 

235. Section 282 of the present Act penalises the making' .t:: 
of false statements in any return, report, certificate, balance 
sheet or other document, required by or for the purpose of 
any of the provisions of the Act. In view of the various 
new requirements as to prospectus, accounts, \auditors' 
report; returns etc., recommended by us, we consider -it 
desirable that the matters in respect of which the making 
of a false statement is punishable under section 282 should 
be clearly specified in a Schedule as has been done in 
Fifteenth Schedule of the English Act. 

section will be passed. We .recornmend that a similar pro 
vision should be incorporated in the Indian Companies Act. 
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We recommend that this regulation should be made com 
pulsory so that the provisions_ of the Act relating tcJ the 
manner in which all such special business has to be carried 
on may apply compulsorily to all companies and may not 
be varied by the articles of association of a particular 
company. 

Regulation 59 deals with demand for poll on the· 
question of election of the Chairman of a general meeting. 
or adjournment of the meeting. In the very nature of. 
things, poll in respect of the above matters has to be taken 
at the meeting, otherwise there would be a deadlock:. This 
is a common regulation but the articles of association of 

,some companies do not include it. 

! . 

The first schedule-Table "A" 
--<' 239. We recommend that regulations 4, 50, 59, 75 Additional 

and 83 in Table 'A' c,'f the Indian Companies Act and compulsory 
regulation' .73 in Table 'A' of the English Companies Act, regulations. 
1948, should be made compulsory. Regulation 4 deals.~;~~80f!~e 
with the modification of class rights and in our view it _is Annexure.) 
essential that the provisions of this regulation should be 
made compulsory, so that . the articles c;f association of 
companies may not vary their terms: to the. prejudice of 
particular classes of shares. Articles of association of 
some companies do not contain provisions analogous to this 

- :.. regulation. The result is that the provisions of section 
66A are "rendered nugatory in such cases. Regulation 50 
defines what would be deemed to be the special business 
transacted at a general meeting of the company. Under 
this regulation, all business transacted at an extraordinary 
general meeting is deemed to be special business, whereas 
all business, except the following, transacted at an ordi 
nary meeting would be so deemed-e-: 

(a) the sanctioning of dividend; 
(b) consideration of the accounts, balance sheets, 

directors' reports and auditor's report; 
(c) election of directors and other officers in place of 

those retiring by rotation; 
(d) ~xation of the remuneration of auditor. 

173 
238. Section 287 of the present Act provides for savings ~pplioabi· 

for the Indian Life Assurance Companies Act, 1912, and ~ityb 0r1Aot 
the Provident Insurance Societies Act, 1912. We consider i~su:!~~ 
that it would be desirable to replace this section by a companies 
more comprehensive section, which would set out those eto. 
sections of the Indian Companies Act, which should not qagti 339 

apply to banks, insurance companies, electricity undertak- ~ne~~U"e.) 
ings, etc., which are governed by specific Acts relating tcJ 
them, It may be an advantage to set out these sections in 
a schedule, so that it may show at a glance which of the 
provisions of the Indian Companies Act would not apply 
to these groups of Companies. 
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Miscellaneous provisrons 
Regulation 240. One important 'omission from Table "A" to which l~7r~~~~d we think we should refer is regulation 107. Under the 
as a compul,; present Act, this is a compulsory regulation, but as we 
eory regulas have already recommended in the Chapter of our Report 
tion. on Accounts and Audit that the provisions of the Indian (Pnge 341 
of the 
Annexure.) 

I. 

174 
We also suggest that a new compulsory regulation on 

the lines of regulation 73 of the English Act dealing with 
revocation of proxies should be adopted as a 'compulsory 
regulation in Table "A" as regulation 67A. 

Regulation 75 deals with the minutes of directors' 
.meetings. We have. already commented in Chapter'IX 
(paragraph 110) on the need for standardising the form in 
which the minutes of directors! meetings should be re 
corded and have no further comments to make on the 

· subject except to recommend that this regulation should 
be made compulsory. · 

As regards regulation 83, we recommend that this 
should be amended ·as follows r-e- 

"Subject to section 83B(2),. the company may, from 'l--- 
. time to time, by ordinary resolution, increase 
or reduce the number of directors, and may also 
determine in what rotation the increased or 
reduced number is to go out .of office." 

We also recommend that the following new compul 
su'ry .regulation may be inserted as regulation 82A after 
the present regulation 82: - 

"Notwithstanding any provisions to the contrary con 
tained in the- articles of a company a person 
who is .not a retiring director shall be eligible •,. 
for election to the office of director at any 
general meeting if he CJ'r some oilier member 
intending to propose him has at least 10 days 
before the meeting le.ft at the office a notice in 

.. writing under bjs hand signifying his candida 
ture for the office of director 'or the intention· of 
such member to propose him .. This provision 
shall not apply to private companies other than 
the subsidiaries of public companies." 

The object underlying this regulation is twofold. 
Firstly, it deals with those cases where long periods of ~ 
notice are prescribed by the articles. The period of notice 
will 'now be limited to ten days which we consider tcJ be 
fair and reasonable, Secondly, it deals with those cases 
where, apart from the ·period of notice, other unfair provi 
sions are made in the articles of association under which. 
for example, a new candidate has either to be approved 
by_ the board or has to be on the company's register for 
a certain period or has to be the bola& of a particular 
number of shares. 
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We have already recommended in paragraph i.60. that 
the form of the balance sheet should only be amended in 
the manner suggested in our redraft of section 132 in item 
2.2 of tbe Addendum. 

I 
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l. 242. Having regard to. the ~mportance of the provisions Tncorpora 
of the compulsory regulations in Table "A", we recommend tion of com 
that they should be inserted as. independent sections in pulsorY: 
the Indian Companies Act. If this recommendation is not reguJat~ons 
accepted, we are opposed to the conferment of any powers ~} ~~~ti,~~s 

· '.,-1.- on the Central Government ct Central. Authority to amend (Page 340° 
any of these regulations. Sub-section (2) of section 151 of of the 
the present Ac_t permits the Central Government to alter Annexure.) 
any of the tables and forms in the First Schedule, although 
sub-section (3) provides that no alteration made by the 
Central· Government in .Table "A" in the first Schedule 
shall affect any company registered before the alteration; 
or repeal, as respects that company, any portion of that 
I'able, As the compulsory regulations in Table "A" are 
as good· as the provisions of the Act itself, it is clearly 
wrong in principle. tu permit the Central Government or 
Central Authority to amend them. 

241. There is another regulation to which our attention Desirability 
has been drawnby some witnesses and ~n which we would ofredi.:c!ng 
like to make a few comments. Regulation 7 of Table "A" formalities 
provides that if a share certificate is defaced, lost or des- ~:~!:mi for 

- troyed, it may be renewed .on payment of such fee, if any, defaced, 
·~ not exceeding eight annas, and' on such terms, if any, as lost or dea 

to evidence and indemnity as the directors think fit. It troy~d share 
was complained to us that the requirements as fo evidence cerbificates. 
and indemnity varied s01 enormously from company to 
company, that in some cases it became very difficult for 
a shareholder, who had lost a share certificate to obtain 
a copy of it, except at considerable cost arig after a good 
deal of delay and 'harassment. We .recognise that it is 
difficult' to lay dawn· any hard and fast rule on this subject 
and that the primary consideration in this matter should 

-'-~. be the interest of the company concerned. Nevertheless, 
we think 'it should be always possible for -the directors of 
a company, in all genuine cases to reduce the formalities, 
which a shareholder is required to comply with under this 
regulation, to a minimum, and to ensure that· he is' not 
subjected to unnecessary expense or procedural delay, 

I 

company law relating to the preparation and the presenta 
ticn of the profit and loss account or the income and ex 
pe:riditure account of a company, as the case may be, 
should be laid down in the Act itself, if j::; no longer 
necessary to retain the present regulation 107 as a com- 

'-1 pulsory regulation .in Table "A".· Our proposals on the 
subject of the profit. and loss account or· the 'income and 

- expenditure account of a company have been fully· 'ex 
plained in paragraphs 152-169 of our Report and call for 
no further comments in this context. 
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In this Part of our Report, we deal with some problems 
relating tcJ the administration of - the Indian Companies 
Act. In Chapter XVI, we describe the 'present system of 
administration. · In Chapter XVII, we elucidate our re 
commendations as to the reorganisation of the existing 
machinery for the administration of the Indian Companies· 
Act. They are based on our proposal for the centralisa 
tion of the . administration of the company law and the 
establishment of a Central Statutory Authority, for deal- 

~ ing with the subject of company law in all its diverse as 
pects. We .explain at some length the structure and func 
tions that we propose for this organization. In Chapter 
XVIII we comment on the present state of company sta 
tistics in this country, as this matter is closely associated 
with the problem c,'f company law administration .. In 
Chapter XIX with which we conclude the Report, we 
plead for a comprehensive consolidating Bill and express 
the, hope .that our recommendations will achieve those 
basic objects which we have kept in the forefront of our 
enquiry. · 

PART III 

I 

I 
I. 
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243. In Chapter XII of our Report, we · have referred ~dininistra 
to the complaints, which we received from the represen- tion ~f ih~ 
tatives of the business community as well as of share- presen · 0 

• 

holders and the· general public about the inadequate 
....,. and perfunctory manner in which the, provisions of 

the present Act relating to inspection and investi 
gation were administered. This complaint was part of 
the general dissatisfaction with the administration. of ·the 
Act as a whole which was expressed to us by several wit 
nesses. Some .of them, indeed, went so far as to suggest 
that the Indian Companies Act was, perhaps, the most 
under-administered of the Central Acts relating to trade 
and industry. We are free to admit that this criticism is 
not entirely unfounded, but it seems to us that, in order to 

:-. obtain a correct and balanced perspective, it is necessary 
to appreciate. .the circumstances, wfilch have, in the past, 
affected the administration of company law· in1 this country. 
We, therefore, make an attempt in tfie following para 
graphs to describe the present system of admiiiistrtaion as 
briefly as we can. · - · 

244. The Indian Companies .Aet; 1913, is an Act of the Po:vers. of 
Central Legislature. Under the present Constitution;' the ~eg1B_l11;ti~n 
Indian Parliament derives its powers 'to make .Iaws in res- s~~ol~m 
pect of the incorporation," regulation and" wiµding· up· of companies 
trading corporations from article 246· of _the 1Constitution under. the 

,..... read with item 43 of List I-Union List, in the .Seventh ~onstitu 
Schedule of the Constitution. Item 44 of List I, in 'the ion. 
same Schedule, confers similar powers on f the Indian 
Parliament to legislate Jor corporations with1 objects not 
confined to one State. The 'executive authority for the 
administration of the Jndian Companies A;ct i$ also vested 
in the Central Government.. More specifically, under sec- 
tion 248(2) of the Act, it is the Central Governmentwhich 
are authorised to appoint Registrars and Assistant Regist- 
rars as they think necessary for the registration of compa- 
nies under the Act, and to make regulations with respect to 

-1 their duties. Further, section 2(12) of the Act provides 
that wherever any matter is stated to be prescribed under 
this Act, it means that so far as the provision's of the Act 
relating to the winding up of companies arb,,concerned, 
the rules should1 be made .by the. High Court, wp!Je in res 
pect of the other provisions, the rules· shc.-'UW hf' framed· 
by the Central Government. . . 1 

. '· 179· 
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The present position 

ADMINISTRATION ·OF THE INDIAN COMPANIES ·AC'.l' 
(Part VI of the Indian Companies Act) 

CHAPTER XVI 



' Crown ', ' Emperor ', ' Empire ', 
"Empress"," Federal',' Imperial', 

• King ', ' Queen ', ' Royal ', 
• State ',' Reserve Bank', ' Bank 
of Bengal ', ' Bank of Madras ', 
'Bank of Bombay', or 

any word which suggests or is cal 
culated to suggest the patronage 
of His Majesty or of any mem 
ber of the Royal family or any 
connection with His Majesty's 
Government or any department 
thereof ; or 

the word ' Municipal ' or ' Char 
tered' or any word which suggests 
or is calculated to suggest con 
nection with any municipality or 
other local authority or with any 
society or body incorporated by 
Royal Charter. 

Sub-section (3) . of....._ 
section II. 

(r) Permission to a company to get 
itself registered by a name which 
contains any of the following words, 
namely- · . 

Pert A, Part 
Band Part c. 

Relevant section Functions retained by the Central 
' Government 

\- 

States to 
whom dele 
gationshave 
been made 

180 
245. Although the legislative and . executive authority 

in respect of the Indian Companies A.a is thus vested in 
the Central Government,. it is one of these paradoxes of., 
Indian administration, with which students of India's ' 
recent constitutional'.history are familiar. that, .in practice, 
the Central Government have had so far ·very little to do 
with its 'administration.' Instead they have been content to 
delegate all their functions under the Act, except a few, to 
the Governments of Part A, Part B and Part C States in 

. exercise of the powers conferred by section 124(U of the 
Government of India Act, 1935, and clause (1). of article 
258 of the Constitution. T.he powers thus delegated in 
clude the power to appoint Registrars, Asslstanf Registrars, 
etc., and are so extensive' that.lfor alljpractical purposes, 
the responsibility for the administration of the Indian 
Companies Act has been transferred to the State Govern 
ments concerned, as if the Indian Companies Act were an 
Act of the State Legislatures and not of the .Indian Par 
liament. The statement below will show the nature and 
extent of the powers so far delegated to the Governments 
cJf the respective States. · . ,. 

Stalemen: showing the delegation of functions of 
· . the Central Government under the Indian 

· · Companies Act. · ..-. 
(All functions' of the Central Government under the 

provisions of the Act other than those· indicated below 
have been. delegated). 

Delegation 
of functions 
by Central 
to State 
Govern· 
ment 



( 

It will be seen from this statement that the delegation . 
of powers has, in the process, aufomatically involved the 
transfer of several important duties to the state Govern 
ments. "I'hus, for example, the duties imposed by the 

"legislature on the Central Government by such important 
sections as section 137 '(power of the Registrar to call for 
inforn:iation or explana~ion from a company), 138 (inyesti- 

• Auditor's Certificates Rules were framed in 1932 to provide for the 
matters indicated in sub-sections (1),.(2), (2A) and (2B) of section 1<14. These 
rules have been replaced by the Chartered Accountants Act and the Regulations 
framed thereunder, and the above sub-sections of Section 144 of the Indian 
Companies Act have also been substituted by section 33' of the Chartered 
Accouurants Act. 

Repealed under the Banking Companies Act, 1949. 

of Sub-section (2) 
section 277G. 

Sub-section (BJ of sec 
tion 277. 

Sub-section (1) of sec 
tion 249 -, 

Sub-sections (1) (2), 
(2A) and (2B) of 
section 144. 

Sub-section (4) of sec 
tion (rr), 

(7) Fixation of a fee lower than five 
rupees in connection with registra 
tion of documents by a foreign com 
pany. 

/ 
... 

(2) Change of name of company in 
so far as an insurance company as 
defined in clause (8) of section 2 
of the Insurance Act. is concerned, 

(5) Framing of rules to provide for • Section 151, 
all or any matters which by the Act 
are to be prescribed by its autho- 
rity (including amendments of the . 
tables and forms in the First 
Schedule in regard to the scales of 
fees payable ; and amendment of 
forms in the Third Schedule). 

(6) Fixation of fees lower than those 
specified in Table B in the First 
Schedule. 

(3) Fixation of rate of interest not Sub-section (5) of sec- 
exceeding four per cent on paid-up tion 107, · 
capital in case of a company which 
has issued shares for the purpose 
of raising money to defray expenses 
of the construction of any works or 
buildings or the provision of any 
plant which cannot be made pro- 
fitable for a lengthened period. 

*(4) Framing of rules to govern the 
profession of accountants in India. 

States to 
whom dele- Functions retained by the Central 
gations have Government 
been made 

and 

t(B) Permission to banking compa 
nies to engage in business other 
than those specified in clauses (1) 
to (17) o! section .277F. 1 

Part A, Pan 
Band Part c. 

Relevant section 

·-- 181 

I' 
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246. The reasons for such extensive delegation of autho 
rity are partly historical, partly constitutional and partly 
financial. It is only recently that the doctrine that the 

. State must have an economic policy, i.e., that it will be 
held responsible and must, therefore, necessarily con 
cern itself with the general state of economic health of 
the country has been recognised in this .country. In the 
absence of any such positive recognition of the responsi 
bilities of the State, the full social implications of company 
law were hardly realised ·and the. administration of the 
Act was regarded primarily as the negative function of 
preventing the jc;1nt stock, companies from contravening 
its statutory requirements. This negative function could 
be performed as easily by the Provincial Governments as 
by the Central Government. The constitutional bias in 
favour of using· the then Provincial Governments as 
agents of the Central Government,": which coloured 
administrative policy in this country fv'r -well over half a 
century, further favoured: the decentralization of the 
administration of the Companies Act, while the need for 
observing 'economy' in administration ·could be always 
cited as a good argument for using fhe agency of the 
Provincial Governments for the discharge of the duties 
and responsibilities, which attached to· the Centre and for 
delegating to the former more and moJ~ of the functions 
of the latter. Under , these administrative arrangements, 
the Registrars of Joint Stock Companies became essen 
tially filing Registrars, working under the general control 
and supervision of the State Governments. Although, as 
stated above, the power to appoint Registrars !ll'l,~er section 
248(2) of the. Indian Companies Act has been delegated to 
the State Governments, the .latter do not.: in practice, make 
such appointments or fix or revise the' terms of their 
appointment, except with the prior approval v'f. the Central 
Government. Except for this limited measure of control 
exercised by the 'Central Government, ·the· Registrars and 
their staff are under the direct administrative control of 
the State Governments,. although the entire cost vf the 
establishment is borne by the. Central . G9vernment. It 
may be mentioned in this connection that very few States 
have full-time Registrars. Only the States of ·Bombay 
and WestBengal have whole-time Registrars with separate 
staff attached to them for the administration of the Indian 

· Companies Act. In all.other States, the Registrar's .duties 
; are performed by officers cJf the State Governments, with 
r or without any separate staff to enable, ttfem to discharge 

these additional duties. The table below will show-the 
staff at the disposal of the Registrars in the different 
States. 

182 
gation c/f th.e affairs of a company through inspectors), 
1~4(4) (appointment of auditors by Government in certain 
circumstances), 166 (aa) (ii) (E!._esenta:tion of a petition to •· 

• the Court for winding up by a Registrar), 237""(3) (prosecu 
tion of delinquent directors) and 248 (reg_isrrafion offices) 
are now all performed by the State Governments. 

Reasons for 
the delege.· 
tion, 
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Budget grant for 1950-51-Rs. 4,80,000. 

Source from which expenditure is met-Central 
Revenues. 

In other States-The work is attended to by the officers 
of the State Government on part-time basis. Only some 
payments are made to them for the service rendered by 
their officers. 

Punjab, Delhi and Madras-Wholetime Assistant Regis 
trars. 

West Bengal and. Bombay-e-Wholetime Registrars and 
Assistant Registrars. 
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7 
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Gazetted 
Non-gaztted 
Gazetted 
Non-gazetted 

·Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted .. 
Gazetted j ·. 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 

. Gazetted 
I Non-gazetted 

Gazetted 
Non-gazetted ·• 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 
Gazetted 
Non-gazetted 

s 
-18 

35 

42 
38 

14 

2 
33 

2 
40 
'l 
37 

""i4. 
·1 
IO 

I 
23 
8 

, ... 

l 
IO 

2 
32 

l 
18 

•' 13 

Description 
_ of post 

Madhya Pradesh 

Saurashtra 

Travancore' and 
Co<;h)n, 

PEP SU 

Bihar • 

Ajmer-Me~ara 

Delhi' ~ . 

j Coorg. 
Hyderabad= • - 

Mysore 

Assam 

Orissa . 

Punjab. ' 

_..., Madhya'Pradesh 

U.P. 

Bombay 

West Bengal 

Madras 

Place I 

L 
! 

Sanctioned strength as on 
1-9-50 Actual 

-----~- strength 

l 
as on 

Permt, Tempy., Tota~ 1-9-50 

·-------~-·-~~---~-1·-~~ '-~~-!---~- 
Offices of the Registrars of Join: Stock Companies 
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Financial arrangements. 
248. The financial arrangement between the Central 

and the State Governments is broadly as follows. The 
full cost of the establishment of the Registrars of Joint 
Stock Companies is borne by the Central Government. 
Where there are no whole-time officers specially appointed ~ 
as Registrar of Joint Stock Companies, the entire cost of 

"any establishment employed on the work of registration, 
etc., of joint stock companies arid a part of the cost of the 
officer c1r officers who perform the duties of Registrars - 
under ·the Act are recovered from the Central Govern 
ment. The expenditure incurred in connection with the 
administration of the Societies Registration Act, 1860, and 
the Indian Partnership Act, 1932, is generally borne in the 
first instance by the Central Government to be adjusted 
later under a scheme of allocation of expenditure in res 
pect of common agencies employed, 

249. We give below a statement showing the receipts and 
expenditure under the head. 'Joint Sfock Companies' since 
1947-48: 

Receipts & 
expenditure 
relating 
to adminia-, 
tra.tion of 
Indian 
Companies 
Aot.. 

184 
!dtitfonsl 247. Almost every Registrar of Joint Stock Companies 
t~~~!d'~~ 'appointed under the Indian Companies Act, even where 
Registrars in the office is held by a whole-time officer, is required to per- 
Stated. form in addition to his duties under the Indian Companies - 

Act, several other functions on behalf of the State Govern 
ments or the Central Government in connection with other 
related Acts. Thus, the 'Registrar' visualized in the Socie 
ties Registration Act, 1860, is no other than the Registrar 
appointed under the Indian Companies Act. Although the 
Societies Registration Act, 1860, is an item in List U-: 
State List, of the Seventh Schedule to the Constitution, the 
functions required to b'e performed by the Registrar under 
this Act are discharged by whosoever is for the time being 
acting as the Registrar of Joint Stock Companies. Again, 
the Registrars of Joint Stock _Companies in most States 
are also Registrars of Firms under the Partnership Act, the 
administration of which is also the responsibility of State 
Governments, as the item c>'f 'Partnership' is included in· 
item 7 of List III, Concurrent List, ofthe Seventh Schedule 
to the Constitution. 



I I I Serial States 
\ 1947-48 1948-49 1949~50 1950-51 Remarks 

No. 

Receipts Disburse- Receipts Disburse- Receipts Disburse- Receipts Disbruse- 
ments · men ts men ts men ts . 

- 
I. Assam 17,977 15,000 17,071 16,000 16,766 21,000 rn,615 17,000 

' 
2. Bengal/West Bengal - 4,31,123 90,000 3,73,693 99,000 2,49,317 1,00,000 2,16,480 91,000 

3, Bihar 18,931 17,400 16,422 17,500 6,723 17,600 12,427 18,200 

4. Uttar Pradesh 70,585 28,000 55,239 28,000 40,300 33,000 35,443 31,000 

5. Punjab/East Punjab 41,076 24,000 42,869 22,000 24,272 25,000 20,419 22,000 

6. Central Provinces and Berar/ 15,792 6,ooo 19,101 7,000 30;248 6,ooo 12,450* 6,ooo *for·half 
Madhya Pradesh, 

I 
year ending 
30th Septe- 

7· Bombay 2,66,665 59,000 4,43,566 58,000 2,28,088 75,000 1,89,795 80,000 mber 1950 

8. Madras .. 2,02,258 53,000 1,49,192 85,000 l 1,60,034 81,000. 1,30,427 72,000 

. 
Note :-Under 'Receipts' actual receipts and under 'DisbursementG' budget grants have been shown. 

Statement showing Receipts. and Expenditure under "Joint St.ock Companies" by the State Governments for the Four sieare. 
· Commencing with 1947-48. · 

J_ \ .. ' 
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Lastly, the financial argument, which in the past in 
duced the Central Government to transfer their powers and 
duties to State Governments can hardly stand scrutiny in 
the light of the figures of receipts and expenditure relating 
to the working of joint stock companies which we have 
cited above. In any case, if, in the interests of the purpo- -" 
sive development of the private sector of the country's , 
economy, it is considered essential that the administration 
of the Indian Companies Act should be brought under 
Central control and direction, no argument about 'economy' 
which would be demonstrably misleading in this case 
should stand in the way of the acceptance of this proposal. 
The additional cost of any central organization and the 

Secondly, the constitutional factors, which favoured i!~ 
decentralization of administration in the past are no longer 
operative. The compelling requirements 'of 'a positive 
economic policy have already induced the Central Govern 
ment to build up suitable organizations for the administra 
tion of many complicated subjects in the economic field; 
and if the administration of the Indian Companies Act is 
not to be kept divorced from the working of these other 
economic institutions, it will be essential fo'r the Central 
Government also to assume responsibility for the 
administration of this Act. Very few- State Governments 
have any intimate contact with the specialised terrain· 
served by these complicated economic organizations, and ........ 
can hardly be expected to take any lively interest in the 
administration of the Companies Act, with which they 
have so little' to do in its other related aspects. 

186 
Need for centralization of administration · 

250. We have attempted to explain at some length the 
present machinery for the administration of the Indian 
Companies Act, because it is only after a full appreciation o 
af the existing set up that it is possible to formulate pro- · 
posals for its improvement. The historical reasons which 
underlay the decentralization of the administration of the 
Indian Companies Act no longer exist. On the contrary; 
the fact that the Central Government are now primarily 
pre-occupied with economic policy, as much in the private 
as in the public sector, makes it incumbent for them to take 
over the administration of the Indian Companies Act. 
For, as we have already endeavoured to explain in Chapter 
II of our Report, the working of joint stock companies fias 
a very close bearing on the economic development of the _ 
country, and it is futile to try and plan the development." 
of the private sector of the country's economy without 
being in close and constant touch with the developments 
that take place in company formation and management. 
It is not possible for State Governments to take that com 
prehensive view of the economic terrain which the Central 
Government alone can. In any case, the necessity for a 
uniform policy calls for uniform administration of the 
instruments elf that policy. 

(Page 328 
of t.he 
/\ nnexure.) 
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(v) a 

(i) the offices of the Registrars should be suitably 
strengthened by the appointment of whole 
time Registrars in all areas. For this pur 
pcse, it may be necessary to group a number of 
States under one charge. In the proposals that 
we formulate in the next Chapter, we visualize 
that the country should be divided .into a 
number of suitable regional units, each in t:b.grge 
of· a whole time Registrar, assisted by Addi 
tional or Assistant Registrars as the case may 
be, wherever necessary; 

(ii) the Registrars should carry out the functions 
statutorily imposed on them under the Act. 
Their services may, however, be utilised by the 
proposed Central Authority for such administra 
tive duties as that Authority may wish to en 
trust to them. We recommend that ordinarilv 
they should· be lawyers or accountants of ade 
quate standing and experiencet : 

(iii) in order that the Registrars can discharge their 
duties effiectively, it will be necessary to raise 
the status c.'f their office appropriately, so as to 
attract the right" type of men to fill them; 

(iv) the administration of the Indian Companies Act 
together with the establishment of the Regist 
rars should be under· the general control and 
direction of the Central· Authority; 
Central Authority on -the lines of the proposal 
which we elaborate in .the following Chapter, 
should be set up as a statutory body under the 
Indian Companies Act. fo_r the purpose of con 
trolling and supervising the administration of 
the Act and for other related purposes which we. 
explain in the next Chapter. 

Outlines of the scheme of administrative reform 

251. The main directions in which, in our view, the 
machinery of administration. would have fo be re 
organized are as follows: - 

187 
strengthening of the establishment of the Registrars con 
cerned can be easily met, if necessary, by suitable adjust· 
ments in the scale of fees levfable under the Indian Com 
panies Act. In the course of the evidence before, us, the 
representatives of the business community as well as the 
general public left us in no manner of doubt on this point. 
We feel sure that any additional resources that may have 
to be raised for the establishment c.f an adequate adminis 
trative machinery would be readily available, provided 
Government made it clear beyond doubt that such resour 
ces were needed for the purpose of setting up an efficient 
and adequate central organisation. 



-·----~ 

(i) first, the law can function only through the for 
mulation of precise definitions-definitions not 
merely of concepts or categories, "but 'also of '\ 
conditions or circumstances in which certain 
provisions would be applicable, while in others 
they will have no relevance. Unfortunately; no 
definition, however well-drafted, can compre 
hend the multitude of characteristics fhat really 
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Need for a 
Central 
Authority. 

252. In the previous Chapter, we have argued the case 
for the centralisation of the administration of the Indian 
Companies Act, and indicated the broad lines on which 
the reorganisation of the administrative machinery should. 
take place. In this Chapter, we propose to elucidate the 
arguments for the establishment of a Central Authority 
for the administration of the Indian Companies Act and ~~ 
allied matters and. tel explain its structure and function. 

253. As we have stated in the previous Chapter, the 
need for a Central Authority tc: direct and supervise the 
administration of the Indian Companies Act is now strong- 
ly felt in this country. The traditions of laissez faire, 
which dominated the general attitude of Government in 
this country as in the United Kingdom, towards the work- 
ing of joint stock companies, ruled QUt any other form of 
interference in their working than the Statutory restric 
tions imposed on them in the Indian Companies Act. It 
may be that the comparatively high standard of manage 
ment, displayed by the majority of these companies, pre 
cluded the necessity for establishment of any statutory or 
departmental organization to control or supervise their 
activities. The Great Depression of the 1930's brought 
about a rapid change in the traditional attitude of the 
State towards economic matters, although in this country, 
it was not till the beginning of World War II, that the first 
signs of any positive policy towards the private sector of 
the country's economy were visible. The steady deteriora 
tion in the standards of company management during the 
years of depression was followed by 'a rapid decline in the ...:...._ 
war and post-war years, and the ne~ti_Jor continuous watch 
over the working of joint stock companies was for the first 
time recognised as a matter of urgent practical "policy, 

. . 254. It is now widely recognized that the need for 'an 
:,ustiica.t~o~ organization for continuously watching the activities of 
O;g~ni:~.ra. joint stock companies arises, principally, for the following 
tion. reasons: - 

The case for a Central Authority 

CHAPTER XVII 

A SCHEME FOR A CENTRAL AUTHORITY -.. 
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matter while the characteristics that matter 
may themselves vary from case to case. - The 
intention of the law may thus be frustrated, 

, both because it is often impossible to include all 
relevant examples ar types, without at the same 
time including examples and types in which the 
law is not interested, and also because astute 
lawyers can evade the law by superficial changes, 
which leave the real character of a transaction 
unaffected. The point may be illustrated with 
reference to certain provisions of the Indian 
Companies Act on which-we have had to com 
ment in course of our Report. Thus, section 
87H of the Indian Companies Act was inserted 
by the Amending Act of 1936, with the definite 
object of preventing persons, who were in the 
position of managing agents, and, as such, had 
control over the whole affairs of the companies 
under their management, from carrying on any 
other business.jn rivalry with the business of 
the managed company. While the intention of 
the legislature was clear enough, it was diffi 
cult to define precisely .and comprehensively two 
significant concepts and categories, embodied in 
the phrases "on his own account" and "business 
which is of the same nature as, and directly 
competes with the business carried on by a 
company." Thjs difficulty, as we have seen, led 
to considerable abuse of the provisions of this 

, section. In the redraft of this section which we 
have prepared. we have attempted to reduce the 
possibilities of such' abuse in future to a mini 
mum. Nevertheless, we 'can visualise cases, 
where our intentions may be frustrated by 
superficial changes in the management of the 
competitive business or in its nature. It is only 
a competent U'rganization duly equipped with 
men and authority that can, by the exercise of 
its powers of investigation into the ownership 
of shares of a company, bring out the real 
character of the management of the competitive 
business. Similarly, in regard to holding and 
subsidiary companies, we recognize that the 

-·definitions that we have suggested may not be 
wholly satisfactory. For, the real determinants 
in the case of such companies are common 
control and common purpose, but they may be 
secured in a variety of ways, which may not be 
readily comprehended within the. terms 0'.f the 
Provisions that we have recommended on this 
subject. Here also, detailed investigation into 
the ownership of the shares 0£ the companies 
concerned can alone· disclose their true charac 
ter. and such investigatlonican be carried out 
only by a properly -constituted and organized 
authority; _ · 
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(ii) secondly, it follows from the above argument that, 
. while the. company law must necessarily frame '! 

definitions of concepts, categories and the rele- 
vant conditions and circumstances in more or 
less general terms, leaving the applicability of ~--. 
such definitions to marginal cases to be deter 
mined by an appropriate authority, powers that 
also be vested in such authority to relax, in suit 
able cases, those provisions of the Act or of the 
regulations, where absolute rigidity in applica- 
tion might easily do more harm than good. It 
is not possible for the law to prescribe in 
advance what these relaxations should be. Only 
an appropriate authority can, in the light of its 
knowledge and enquiries, indicate what. relax- 
ations should be permissible; · 1 "r;"- 

(iii) thirdly, it is now generally recognized that Jaw 
is . not a sufficiently flexible instrument of 
control or correction, especially in economic 
matters. The history of company law in this 
country shows how the amendment of Indian 
Companies Act has always lagged many years 
behind -current practices in company formation 
and management. The Amendment Act of 1936 
could have been enacted with advantage at least 

t fifteen years earlier, while the present Commit 
tee might have been set up perhaps seven or 
eight years ago. Many of the abuses and mal 
practices discussed in our Report have been· in 

.., existence for at least eight or ten years, and 
were legally possible even under the Amend- 

. ment Act of 1936. We hasten to add that this 
is no reflection on 'either the .legislature or its 
advisers. It only demonstrates the fact that the 
law can only-provide against abuses, which have 
already appeared and are widespread; that the 
law 'which is appropriate to one· set of circums- 
tances becomes out of date when these circums- 
tances change, and that it is, ·not beyond the 
wit of men to circumvent the. law. The weary 
-task of reform must, therefore, begin from where 
it has ended. ·It is only an appropriate organi- 
sation, whose function is to maintain · a close 
watch over the working of joint stock compa- 
nies, that can oversee the operation of the 
Companies Act and can keep track of new 
tendencies and developments, and recommend 
suitable· changes in the existing la:w either to 
nip the growing evils in the bud or to remove 
hampering restrictions; 

(iv)' fourthly,· even ·the ~ost well-conceived and well 
. designed of -Iaws is liable to become ineffective 

and to fall into disrepute, if there is no regular 
machinery for making any use of it. As we 

i90. 
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have already seen, the defects of the' present 
administration of the Indian Companies Act 
arise largely from this fact. The provisions of 
the. Indian Companies Act relating to prospec 
tuses illustrates the point. Section 92 contains 
the requirements of the Act about the filing of 
a prospectus with the Registrar of Joint Stock 
Companies. It will be accepted by him for 
registration, if it satisfies the conditions enume 
rated in this section, viz., that it should be dated 
and signed by every person, who is ·named in it 
as a director or a proposed director of the 
company or by his authorised agent. As soon 
as the prospectus has been filed for registration, 
it may be issued to the public. There is no 
obligation on the Registrar or any other autho 
rity, including the Capital Issue Controller, to 
scrutinise it with the result that the specific 
requirements of section 93 are often more 
honoured in the breach than in their observance. 
It is true, that it is open to the directors and the 
shareholders to go through a prospectus and if 
they find that it does not comply with the pro 
visions of section 93 to invoke the aid of the 
law, and to bring the promoters to book. It is, 
however, extremely unlikely that any member 
of the management, whether a director or a 
managing agent, would be so moved by a sense 
of duty or public service as to complain against 
the misdeeds or mal-practices of their colle 
agues; while shareholders as a class would rarely 
evince any lively interest in the affairs of a 
company, even if in some cases they did, not only 
would they often find it difficult to ascertain the 
facts, but also to combine. fcJr the purpose of 
taking such remedial action as the Companies 
Act may provide. It is only a duly constituted 
Authority, entrusted with the 'responsibllity for 
the administration of the Act that can under 
take such a task methodically and systemati 
cally; 

(v) fifthly, there. is one special factor which we have 
to take into account in this country, viz., the 
general lack of financial knowledge and alert 
ness on the part of investors and the general 
public. As one experienced commentator 
observes: 

"In most foreign countries, the press plays a very 
important role, by reserving separate columns 
for news relating to finance and company 
matters and engaging specialists on the staff 
of· newspapers to deal with the subject. In 
our country, on the other hand, it is only 
recently that some newspapers are having a 
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• Extracts from the record of a statement made to Committee by Shri 
C. S. Bangaswami, Editor, the Indian Finance. 

(a) Extracts from a note by Mr. E.V.H.1\farker, C.B., Under Secretary 
Board of Trade, London. 

'· 

255. We think we have said, enough to justify the 
establishment of a Central Authority for the administra 
tion of the Indian Companies Act. The need for Central 
control and supervision of the working of joint stock 
companies has been felt in almost all advanced countries 
of the world. In the United Kingdom, the Board of Trade 
functions as such an authority; and one experienced corn 
mentator, who has been closely connected with the work 
ing of joint stock companies in that country observes as 
follows:- 

"In the United Kingdom, a central administration has 
always been necessary. The Registrars were, 
what their title denoted, registrars and little 
more. Their job was to register the documents. 
which the law required the companies to file 
with them and to see that they were filed. This 
does .not mean that it is not the duty of the 
Registrars to examine documents filed with 
them to see that they comply generally with 
the provisions of the Act. But the examination 
is not meticulous and it is certainly not their 
duty to examine the accounts of companies 
which are filed. Policy lay with the depart 
ment at headquarters.*"'* If the Indian Govern 
ment 'desire to strengthen the Indian Companies 
Act, it seems desirable to create a· -central 
department ... which would be generally res 
ponsible for the sort of policy matters referred 
to above and would be able to give any neces 
sary directions to the Registrars ... " (a) 

• Some foreign precedents 

We fully endorse these observations and con_sider the 
absence of a competent and independent financial press is 
an important additional reasons for the establishment of 
an appropriate Central Authority to keep under review the 
developments in company formation and management that 
take place from time to time. 
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financial column and the part that the daily 
press plays to provide the public such infor 
mation as will make them tolerably familiar' 
with matters of finance and economic interest 
is negligible. These facts necessitate the . 
constitution of an authoritative body to keep 
a continuous watch over company promotion 
and compan_y management."* 

·-- 

Board of 
Trade func 
tioning as 
central 
authority 
inU.K. 



. 
(ii) there .may be a Central Statutory Authority, with 

the regional offices in charge of local Registrars 
under its control and guidance. 

We have carefully considered which of these two types of 
organization would be suitable to this country. A great 
majority of witnesses, who appeared before us, favoured a 
statutory authority created under the Indian Companies 

.Act, in preference to a purely departmental organization. 
Each of these types has its advantages and drawbacks. 
While a departmental organization will be simpler to 
work, a statutory authority will create more confidence 

< and possess more elasticity and initiative. We are, there 
fore, strongly in favour of a statutory authority for this 
purpose. This does not mean that the Central Authority 
would function in isolation from the main currents of 
economic policy, that may be-adopted by the Government 
of the day. Clearly, major issues of economic policy re 
lating to the private sector of the country's economy, in 
461 M. of F~n 

~ 257. There are two ways of organising the Central Type of 
Authority that we propose i-e-. organisation proposed. 

. . (Pages 327 
(i) there may be a Central Department dealing with and 328 

joint stock companies (and, if necessary, with of the 
related institutions, e.g., banks, insurance com- Annexure.) 
panies, stock exchanges etc.) analogous to the o 
corresponding organization under the' Board of 
Trade with local Registrars working in the 
regions· entrusted to them; or, 

The structure of the proposed Central Authority 
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256. In the 'United States of America, the functions of Functions 

the Central Authority that we visualise have been per- ~~!~ues 
formed, for many years. by the Securities and Exchange and Ex· 
Commission, which was created under its organic Act, the ehange .. 
Securities Exchange Act of 1934, for the purpose of ad- !J0ij~8"fD 
ministering that Act and the Securities Act of 1933 which Ill •• 

had been hitherto administered by the Federal Trade 
Commission. The scope of duties and the powers of the 
Commission have been extended in many directions by a 
series of federal enactments, the more important of which 
were. 

(i) t~e Public Utility Holding Company Act of 1935 
(ii) the Trust Indenture Act of 1939 
(iii) the Investment Company Act of 1940 and. 

~ (iv) the Investment Advisers Act of 1940. 

In a note set out in Appendix IV of our Report, we 
have briefly described the duties and the powers ·of the 
Securities and Exchange Commission of the United States 
of America. · 



Status and 259. As regards the composition of the Commission, 
cfmpos~ion we suggest that it should consist of a Chairman and not '- ~!~~ om- more than four members, but powers should be taken in 

n. the Statute to increase the number, if necessary. There 
should also be power to co-opt assessors or advisers for 
particular purposes.· 

The Commission should be a high-power body, and 
the qualifications and standing of the Chairman and the 
members should be such as to inspire general confidence. 
We are opposed to representation of particular interests 
or regions on the Commission, and would emphasise that 
the Chairman and members should be selected primarily 
on the basis of their competence for the functions which 
they have to perform, together with their standing in the 
service, profession or other occupation in which they may 
be ·engaged. For this purpose. it w~ld be necessary to 
remunerate the .members of the Commission adequately, 
and it is our considered view that no misleading analogy 

. 
so far as they bear on the working of joint stock com 
panies must ultimately be matters for Government, al 
though we visualise that the Central Authority along with 
others would be closely connected with the formulation 
of such policy in its formative stages. But, once these· 
issues of economic policy have been settled, and embodied . ., ~ 
in legislative or executive decisions, the application of the 
accepted principles to individual companies, whether in 
respect of their formation or working should, in our view, 
be the responsibility of a quasi-independent authority 
which will examine the technical problems involved, in 
as detached a manner as possible and. be .guided solely 
in this regard by the general directions given to it in an 
Act or in a recorded executive decision of Government 
as a whole. It is only in this w~y it can maintain its 
independent character, avoid suspicion of bias or parti-' 
sanship in the discharge of its functions. 

Corporate . 258. We suggest that the statutory authority may be 
lnvestme_nt called "The Corporate Investment and Administration 
~dtAd;n1• Commission", and should be located at the headquarters 
ms ration f h C 1 G W · d hi Commission. Q t e entra . overnment. e .have suggeste . t is name 
(Pages 327. because we wish to focus attention on two major aspects 
Bnd328 of the Commission's work .. We shall presently describe 
~the ) the functions and. the duties that we propose "to entrust 

exure · to the Commission, but may anticipate our recommenda- 
tions on this point by pointing out that in our view, the ..;· 
functions of the proposed Commission should be not 
merely the administration of the matters that arise out 
of the working of joint stock companies under. the Indian 
Companies Act; but should also include the maintenance 
of a close and continuous watch over the investment 
market from the earliest stage of the promotion of a com- 

- pany to its• management and final dissolution. These 
comprehensive functions should, we think, be reflected in 
the Commission's name. 
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(b) the powers and duties arising from the accounts 
provisions of the Indian Companies Act, in 
cluding in particular such matters as .the 
appointment of auditors, where 'none have 
been appointed; the postponement of presen 
tation of accounts; the holding of meetings 

- and the like; exemptions to be granted to 
directors and others in regard to disclosure 
of particulars, etc.; . 

(c) the supervision of winding-up proceedings, 
where this authority is conferred on it under 
the statute; 

~ 260. As regards the functions of the Commission, we 
consider that they should be as follows: - . 

(1) the Commission should carry on such functions 
as may be entrusted to it under the future 
Indian Companies Act. In particular these will 
include- 

(a) the powers of inspection and investigation 
which we have recommended on the lines of 
sections 164 to 175 of the English Companies 
Act, 1948; 

Functions of the Commission 
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of Secretariat scales of pay should deter Government from 
fixing such terms and conditions of service for them as 
would attract the right type of men for these offices. 
Although we are loathe 'to be more specific on this subject, 
we suggest that the membership of an organisation of the 
~ype which we visualize should consist of men of appro 
priate status and standing who should among them com 
bine suitable administrative experience, practical know 
ledge of company law acquired as a practising lawyer and 
knowledge of company' finance and accounts gained as 
Chartered Accountant. 

The usual disqualifications enumerated in statutes of 
this type should 'be attached to the membership of the 
Commission. In particular, we would suggest that the 
members, on their appointment, must disclose the nature 
ef their interest in any private undertaking either as 
share holders or otherwise, and on relinquishment of office 
should be debarred ffom holding any office or place of 
profit, in any private industry or undertaking for a period 
of three years, without the consent in writing of the 
Central Government. We would note that a similar .con 
dition was recommended by the Fiscal Commission for 
membership of the permanent Tariff Commission, and the 
recommendation was accepted by Government and has 
since been embodied in section 6 of ·the recently enacted 

..... Tariff Commission Act, 1951. 



196 
( d) the study of balance sheets and profit and loss 

accounts of companies, with a view to deter 
mining to what extent they conform to the 
requirements of the Indian Companies Act in 
this behalf; ~ 

(2) the Commission should also keep the investment 
markets in· the private sector of the economy 
under continuous observation. It should also 
undertake a systematic study of prospectuses, 
of the terms and conditions of new issues of 
capital of company accounts and of qualified 
reports by auditors of companies and bring to 
the notice of Government any new trends in 
company management that might require their 
attention. One importarrt aspect of these.; 
studies would be concerned with researches in. 
corporate finance; 

(3) the Commission should also carry on such other 
functions relating to capital issue control, 
regulation of stock exchanges and any other 
subject connected with the promotion and for 
mation of joint stock companies, which the 
Central Government may delegate to it. Wit 
nesses were generally in favour of the transf er ~ 
of capital issue work to the proposed Central -« 
Commission. At present the Government _of 
India have no adequate organisation for dealing 
with this subject. Although companies, which 
apply for sanction to an issue of capital, 
have to answer a long questionnaire, in which 
information is sought on several aspects of the 
proposed issue, in practice not only is such in 
formation usually very sketchy, but even the 
meagre facts that are supplied are subjected to 
no very close scrutiny. This is not surprising, 
for the department concerned is hardly equip 
ped to deal adequately with this important .i.:.... 
subject. The present arrangements do not seem 
to recognise the basic fact, that it is not enough 
merely to approve of the purpose for which a 
new issue is ostensibly floated; such approval 
may, on occasions, indeed prove to be misleading 
and embarrassing. What is really more impor 
tant is a 'competent scrutiny of the form and 
the terms and conditions in which the issue is 
proposed to be made, so that the benefits and 
burdens that may be imposed on the promoters. 
on the one hand and the company on the other \ 
are fully laid out, in order to enable a correct 
assessment being· made of the worth of the 
proposed issue by prospective investors. It 
follows that capital issue work can hardly be 
kept away from the authority responsible for 
supervising the promotion and formation of 

··--- ------------- 



We would point out in this connection that in the Bill 
for the Development and Control of Industries as reported 
upon by the first Select Committee there was a provision 
for the creation of an Industries Board and it was proposed 
that the functions of the Controller of Capital Issues 
relating to the scheduled industries should be transferred 
to this Board (vide para. 22, page 156 of the Planning 
Commission's Draft Five Year Plan). The second Select 
Committee, however,_did not approve of the scheme of an 

t Industries Board with the result that the· Planning Com 
mission's proposal for· transferring capital issue work to 
the Industries Board in -so far as scheduled industries 'are 
concerned was not proceeded with. If the Planning Com 
mission would approve of the principle of the transfer of 
canital issue control to a body like the Industries Board, 
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joint stock companies. In a note addressed to 
us. by the Controller ,of Capital Issues, it was 
argued that as capital issue control was now 
being utilised to control foreign capital invest 
ments in India's industries, and to correlate 
Government's loan programme with the timing 
and form of borrowings by public limited 
companies through debentures. etc. it was 
difficult to transfer this work to any Authority 
outside the Government of India. This objec 
tion seems to us to be based on a misconception. 
Clearly, the principles relating to foreign in 
vestments .are or must be well-defined; and if, 
in any particular case any deviation from the 
general principles is required, Government can 
always issue necessary directions to the· Central 
Authority. We are, therefore, unable to see how 
the control of foreign investments in India's 
industries would' be materially affected by the 
transfer of capital issue work to the proposed 
Central Authority. As regards the other point 
correlation of Government loans with the 
borrowings of public companies-even .here, 
Government should be able to formulate their 
views in advance, with reasonable precision and 
firmness and then communicate them to the 
proposed Central Authority which will no doubt 
give due consideration to them. As we have 
already said, it would be impossible for the 
Commission to function in isolation from the 
main currents of economic policy and adminis 
tration and indeed its usefulness and efficiency· 
would be greatly impaired if it did so. That is 
one reason why we. have suggested its location 
at the headquarters of the Government of 
India. We do not, therefore, see any adminis 
trative difficulty in integrating capital issue 
control, with the other functions that we pro 
pose for the Central Commission. 



" Field Organisation 

261. In the previous Chapter, we have commented on": 
the unsatisfactory arrangements for the field organisation 
under the Indian Companies Act in all states.except Bom 
bay and West Bengal. The present system of part-time 
Registrars of Joint Stock Companies, in all other .States, 
does not ensure adequate supervision over the working of 
joint stock companies, and must, in _our view, be. replaced 
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there can be hardly any objection to the transfer of" the 
activities of the office of the Controller to the proposed 
Central Authority. . 

(4) Matters relating to the stock exchanges in Englang 
are dealt with in the Board of Trade, while the 
Securities Exchange Act of 1934 ·places the 

_National Securities Exchanges as well as the 
over-the-counter markets in . the United States 
of America under the general control and 
guidance of the Securities and Exchange Com 
mission. The regular members of the former 
are subject to the close supervision ·of the . 
Securities and Exchange Commission, while 
the brokers and dealers engaged in over-the 
counter securities business are required to 
register with it and to ensure that their business 
activities conform -to certain prescribed stand 
ards of conduct. · Transactions in the stock ex 
changes are in some respects so closely connected 
with the management of joint stock companies, 
that it would be a great advantage if the respon 
sibility for the control and supervision of both 
these types of institutions is entrusted to the 
same authority." In this view, .we suggest that 
the functions proposed for the Stock Exchanger 
Commission in the report of the "Committee on 
proposed legislation for the Regulation of Stock 
Exchanges and Contracts in Securities" may be 
conveniently entrusted to the proposed Central 
Authority. For this purpose, if necessary, the 
membership of the Commission may include a 
person of sufficient status and standing general 
ly familiar with the working of the stock ex 
changes in this country. 

(5) One important task of the Commission would be 
in course of time, to build up a cadre of trained 
technical ·and administrative staff competent t<J:'" 
analyse and study prospectuses, company 
accounts-and problems of investment finance. 
It should also be the duty of the Commission 
to provide the technical personnel needed for 
the regional offices and arrange for the post 
entry training of all such technical and adminis- 
trative staff. · 

. ··--"·----- 



263. We have not considered it necessary to estimate Costof 
the cost of the proposed Central Authority but we do' not proposed 
think that this will present any difficulty. As we have ~e~~~ity 
already said in paragraph 250 public-opinion would readily toube0metby 
support any action to revise the scale of fees laid down revising scale 
in Table "B" of the Indian Companies Act, should Govern- of fees, if 
ment consider it necessary to do so for the sole purpose of necessary. 
building up. an adequate and competent central organisa- 
tion 'for its administration. We, therefore, recommend that 
Government should work out the details of the scheme and 
take such action as they' consider necessary to find the 
finances required for it. 

262. We recommend that the proposed Central Authority 
should prepare an annual report on the working of [oint 
stock companies in India, and on such other activities 'as 
may be entrusted to it by the Central Government and that 
a copy of this report should be laid before both the Houses 
of the future Parliament 'Section 451 of the English 
Companies Act imposes a similar obligation on the Board 
of Trade. We further recommend that the powers confer 
red on the Board of Trade by sections 452 and 453 of the 
English Companies Act should be vested in the Central 
Authority. We also suggest that the Authority should 
have the power to amend the regulations in Table "A" 
except those that are compuisory. As regards tnese com 
pulsory regulations, as they have the same degree of 
validity as sections in the Indian Companies Act, it will be 
of advanfage 'to incorporate them as specific sections of 
the Act itself. We recommend that this be done. In that 
case, the future Table "A" will consist only of optional 
regulations, all or some of which may be adopted by the 
articles of association of a company, and the same process 
of law will apply to the amendment of the compulsory 
regulations as now apply to the sections of the Act.· 

Reports, returns, etc.,· to be submitted by the Central 
Commission 
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by a system of whole-time Registrars, who, along with' the 
existing whole-time Registrars in Bombay and West 
Bengal, should be placed under the direct control and 
supervision of the Central Authority. We recognize that 
many of the States may not have enough work for whole 
time Registrars of Joint Stock Companies of sufficient 
standing. It is. therefore, necessary that the country 
should be divided into a suitable number of regions, which 
would enable the employment of whole-time Registrars 

-and adequate staff to support them. We trust that the 
division of India into suitable regional groups will achieve 
the objects that we have in view. 'I'he Registrars in charge 
of· the regional organisations will carry on the functions 
of the present Registrars of Joint Stock Comapies and such 
other functions as the proposed Central Comrn.ssion may 
require them to undertake from time to time. 

I ,,. ( 
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Sections 
3I &136 
31A & 36 

32 (3) 
34 42 
83 
87 

91A 

Register of members with particulars mentioned in section 3I 
Index of the names of members . . . • • 
Annual list of members and summary to be contained in a 

separate part of the register of members ' . . . 
Transfer of shares • . . . . • 
Duplicate of the British register of members . . 
Minute Books· of general meetings and directors' meetings . 
Register of directors and managres and managing agents . 
Register of particulars of contracts, etc., mentioned in section 

91A 

Nature of company statistics 
265. Company .statistics may be conveniently divided 

under three broad heads: - 
(i) the registers and returns which are required to be 

maintained at a company's office; 
(ii) documents which a company is required to file 

with the Registrar of Joint Stock Companies 
other than the financial statements; 

(iii) financial statements relating to the working of a ~ 
company which for convenience sake we call 
company's accounts. 

The books and registers which' are required by the 
Indian Companies Act to be kept at a company's office are 
as follows: 

i 
I 
i 

CHAPTER XVIII 

COMPANY STATISTICS 
Need for 264. In Chapter II of our Report, we referred in passing ~r!;&:i~n to the paucity of data relating to the working of joint stock 
and analysis companies, which prevented an adequate statistical assess 
orc?~Pany ment of their role in the economy of the country. In 
statistics, Chapter XI we commented on the manner in which com- 

pany accounts should be presented and on their contents. 
In Chapter XVII we indicated that one of the important 
duties of the proposed Central Authority would be to study 
company statistics and to keep a close watch on the invest 
ment market in the private sector. Without the tools 
provided by detailed study of company statistics, the .,.- 
Central Authority would be unable to perform many of 
the functions which we have proposed for it. It is, there 
fore, essential to ensure that these. statistics .are properly 
designed systematically tabulated and compiled and 
methodically anao/sed. This will be one of the important 
tasks that will face the Central Authority soon after its 
constitution. In this Chapter we propose to survey the 
existing state of company statistics in this country and to 
examine the principal directions in which they require ~ 
improvement. 



The annual financial statements, relating to the working 
·of companies, stand on a different footing. Although the 
current attitude towards these statistics, which we have 
derived from the British practice and tradition, is to regard - 
them essentially as matters for reporting by the manage 
ment to the members of a company, it is being increasingly 
recognized, even in Great Britain, that -interest in the acti 
vities of companies is not confined to members and credi 
tors, but that improved education-political, · economical 
and social as well as academic has increased the desire and 
capacity ~or_.knowledge in those, who may be directly or 
indirectly interested in the company's steady progress. 
Following its recognition, the view is gaining ground among 
the managers of the more advanced companies in that 
country, that it is advantageous even from the point of 
view of the companies to satisfy this desire. Indeed the 
public interest in company accounts has lately beco~e so 
pronounced, that in recent discussions on the subject the 
necessity for the disclosure of more information in them 
and their presentation in a standard form has constituted 
the central theme of company law reforms. 

266. In some of the representations on the subject which Importance 
were made before the Cohen Committee, it was argued of c?~pany 
that the public interest in company accounts has four sta.tJStio~. 
general requirements; (a) that they should be full; (b) that 
they should be true; ( c) that they should be made available 
frequently and promptly; and (d) that, at least in some 

I3I (3) 
130 

123 
I25 

Il7 

gID 

, 
Memorandum of contract by manager or agent where com- 

pan:r is undisclosed prin~pal 
Copies of instruments creating mortgages or charges 
Register of mortgages and charges • 
Register of debenture-holders . . • 
Books of account . 
Copy of audited balance-;heet for inspection of members 
Statement in form G of Schedule Hltogether'with a ·copy of 

the last audited balance sheet laid before members to be 
displayed by every banking or insurance company, or a 
deposit, provident or benefit society . I36 (2) 

The documents which a company is required to file are 
many and various. Some of them deal with important 
subjects connected with, the formation, working and liqui 
dation of joint stock companies while others are. of a more 
formal nature. It is unnecessary for us to enclose a Iist 
of these documents, which can be found in any competent 
text book on Indian company law. The objects underlying 
the provisions of the Companies Act, which require the 
filing of these documents with the Registrar are, first, to 
ensure compliance with those provisions, and, secondly, to 
enable the members, and in some cases the creditors, of the 
company, to study these documents, where facilities for 
inspection and study are not available in the company's 
office.· 

Sections 
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The books and registers which a company has to main 
tain in its office, and the documents which it has to file 
with the Registrar, together with its annual accounts, con 
stitute a variety of statistical data, of which very little use 
has been so far made either for the limited purposes of ~ 
reviewing the work of joint stock companies or for the 
much wider purpose of formulating economic policy.· The 
only use of these data has been the preparation of some in 
adequate statistical returns relating ot joint stock com 
panies. In the following paragraphs we briefly indicate 
the nature of these publications. 

Although we are in sympathy with the objects underlying 
these demands, we refrain from making any recommenda 
tions on this subject except those which we have already ·~ 
made in Chapter XI of our Report. For, we feel that. till 
the. existing forms of company accounts have been 
thoroughly studied, and the possibilities of their effective 
use have been fully explored, it would be premature to 
load these accounts with further information, of which 
little use would perhaps be made in practice. When the 
Central Authority has been established and provided with 
the necessary technical and administrative staff, we sug 
gest that one of its first tasks should be to undertake a 
study of the forms of existing company accounts, in the 
light of our recommendations, and then to consider in what 
directions they would require further amplification and to ~ 
what extent they· could be effectively standardized. We 
feel sure that, even within the limits of the law, a great 
deal could be done to improve the presentation of company 

. statistics and to recast them in a form which would more 
readily lend themselves to meaningful analysis. · 

"in order that financial accounts may serve a useful 
purpose, it is essential that they should give a 
clear and orderly picture, which can be readily 

·understood, of the operations of an enterprise. 
A relatively uniform basis of design, common to 
all financial accounts, will be found necessary, 
making allowances for different types of indus- 
try and for different undertakings within the . ..--- , 
same industry. This does not, however, mean 
an imposition by artificial means of a rigid form 
on all such accounts, but does imply such a 
minimum degree of uniformity "as will facilitate 
a variety of comparisons". 
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respects, they should use words in a defined meaning. The 
shareholders chiefly require ample information and accu 
racy; those who are concerned with public policy require 
not only fulness of information but also that it should be 
presented in a standardized form. In a memorandum sub- '"( 
mitted to us, the Ministry of Finance made a similar claim 
when they stated that- 



April 1948 to September 1948-issued in 1949 as an 
· omnibus number. 

October 1948 to March 1949 (latest number)-Issued in 
1950 as an omnibus number. 

I ~< 

268. Statistics incorporated in this publication relate at Joint Stook 
present to the States (formerly provinces) ·of India and CC ompa~ea 
the areas covered by the States of Hyderabad, Mysore and month y.) 
Travancore-Cochin as well as Baroda (now · merged in · 
Bombay). Regular monthly issue of this bulletin, started 
in a revised form in April, 1935, was suspended or interrup- 
ted more than once and its publication fell so much into 
arrears at times that omnibus "numbers containing only 
"the essential information on the subject" and covering as 

,,J. many as twenty-seven months in one issue had to be got 
out, as will be seen from the statement below: 

April 1935 to December 1941--:issued monthly. 
January 1942 to March 1944-issued in 1945 as an omni 

bus number. 
April 1944 to December 1944-issued monthly. 
January 1945 to March 1947-issued in 1949 as an omni- 

bus number. · 
April 1947 to March 1948-issued in 1949 as an omni- 

bus number. - 

(1) Joint Stock Companies (Monthly): Issued by the 
Department of Commercial Intelligence and 

· Statistics, Government of India, Calcutta. 
(2) Joint Stock Companies in British India and the 

Indian States of Hyderabad, Mysore, Baroda, 
Gwalior, Indore, Travancore and Cochin 
(Annual): Issued by the Department of Com 
mercial Intelligence and Statistics, Government 
of India, Calcutta . 

. (3) Statistical Abstract, India-(Annual): Issued by 
the Economic Adviser, Government of India, 
New Delhi: 

( 4) Monthly Abstract of Statistics: Issued by the 
Cabinet Secretariat, Government of India, New 
Delhi. 

(5) Indian Trade Journal-(Weekly): Issued by the 
~ Department of .Commercial Intelligence and 

Statistics, Calcutta. 
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Official Pub tications 

267. Statistics relating to joint stock companies in India Stat~atic.al 
are available in the following official publications: - . f~~~i~~t~n! 

joint stock 
companies. 



,) 
I 

/ 

( d) changes in the capital of existing joint stock com- 
panies which were reported during the .rnontn, ~ 
(Prior to April 1935, only the aggregate authorised 
capital and subsequently also the subscribed and 
paid up capitals were shown). 

In addition to the abstract statements referred to above 
the bulletin contains some detailed statements which give 
the following information for each month: 
i. In respect of Companies (1) the names of companies, serially 

registered during the month. numbered arid classified into the II groups 
alreadv mentioned, ·the names of the 

· managing agents, secretaries or other ;:~\ 
officers ; ' 

(2) situation of the registered office ; 
(3) objects of the company ; and 
(4) the capital-authorised, subscribed and 

paid-up. 
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The issues prior to 1942 contained detailed information 
relating to companies in "British India" and the "Indian 
States" of Hyderabad, Baroda, Mysore and Travancore, 
which were classified in the abstract statements included 
in the publication under the following heads (with sub 
divisions in certain cases): - 

(1) Banking, Loan and Insurance. 
(2) Transit and Transport. 
(3) Trading and Manufacturing. 
( 4) Mills and Presses. 
(5) Tea and other planting companies; 
(6) Mining and Quarrying. 
(7) Estate. Land and Building. 
(8) Breweries and Distilleries. 

' (9) Sugar (including Jaggery) manufacture. 
(10) Hotels, Theatres and Entertainments. 
(11) Other Companies. 

Three of the abstract statements (which were discontinued 
after April 1944) provide the following information (indi 
cating the share of each Province or State): 

(a) as regards new companies started during the 
month .. the number and capital (authorised, -it- 
subscribed and paid up); an alphabetical list of . j 
such companies for the whole year being included 
in the issue for March; J 

(b) progressive totals beginning from April; 
( c) similar particulars of companies, which. having 

ceased to work, went into liquidation or were 
dissolved or otherwise became defunct during. 
the month; 



(ii) the number and capital of new companies regis 
tered during the year in each (British Indian) 
Province, centrally administered area and speci 
fied Indian State: The total number of com 
panies which were wound up, discontinued or 
which never commenced business is available; 

(iii) the number, description and capital of companies 
which ceased to work during the year; 

(iv) the number of companies incorporated 6utside 
India but working in India during the year. The 

269. Upto 1918-19 the publication contained figures for Joint Stock 
British India and Mysore State only, Baroda, Gwalior and ~om~a~iea 
Indore being added to it in 1919-20, Travancore in 1920-21, Tu~~·~:~ 
Hyderabad in 1921-22 and Cochin in 1935-36. certain other 

Indian 
. . States. 

In each issue figures are given for ten years regarding- Annual. 

(i) the. number of companies at work in each Province 
- and specified Indian States, together with their 

aggregate authorised, subscribed and paid up 
capital at the end of the year. The classification 
of the companies followed in the monthly publi 
cation mentioned above is adopted also in this 
annual issue. The total number of companies· 
which were wound up, discontinued or which 
were registered but did not commence business 
is also shown. The number of companies 
registered since the laws relating to registration 
became operative can be deduced from the figures 
given; 

III. Changes in the member- (1) name, 
ship/(three classes of) capi- (2) date of registration, 
ta1 of existing companies (3) date of increase or decrease of capital/ 
reported during the month. membership, 

(4) the capital/membership before change, 
(S) the capi_tal/membership after change, and 
(6) the difference between (4) and (5). 

The combined issues contain mformation regarding the 
total number and capital of companies registered as well 
as of companies that ceased to work each month during 
the period covered. The share cif each Province or State 
is indicated· in both the tables. The classification of com 
panies under different heads bas however been omitted. 
An alphabetical index of names of joint stock companies 
limited by shares, registered during the period is appended 
to the publications. 

,....... _, .,: 

II. In respect of companies (1) name. 
that, having ceased to work, (2) date of registration. 
went into liquidation or (3) the three classes of capital. . 
were dissolved or other- (4) the date of going into liquidation and 
wise became defunct dur- (5) the date of final dissolution. · 

v> ing the month. 
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272. Monthly figures relating to the number and class 
and the authorised capital of new joint stock companies 
registered in Bengal are published in this journal. 

270. The publication contains figures relating to the 
number and paid-up capital of Joint Stock Companies at 
work at the end of each financial year. The companies 
registered in each of the British Indian Provinces and cer 
tain Indian States are dealt with separately. Information 
regarding the number of companies registered outside but 
working in India is also available under broad heads for 
each Province. 

271. One of the tables in this publication shows the 
number and paid-up capital of companies at work at the 
end of each fiscal year since 1937-38. The latest issue 
(March 1951) contains figures upto March 1948. The num 
ber and paid-up capital of companies incorporated and 
registered as also of companies which ceased to work 
during each month are shown in another table. Figures 
upto July 1950 are included in the latest issue. Monthly 
averages for 1938. and 1945 to 1949 are also shown for 
comparison. 
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authorised.ipaid up and debenture capital of such 
companies is shown in ,pounds-sterling. 

The publication also provides a useful alphabetical list 
of companies at work in India on the last day of the year. 
Private companies and those incorporated outside but 
working in India can be easily distinguished from the rest. 
The list contains particulars regarding the date of registra 
tion, situation of the registered office and the capital 
(authorised, subscribed and paid up) of each company. 
The figures relating to 'the paid up capital are, however, 
not necessarily upto date in every case as they are based 
on such information as is available in the Registrars' offi 
ces on the date of preparation of the-list. 

The publication· of this 'series was suspended during 
World War. II,.only the issue relating to 1938-39 being 
published (in 1944) during this period. In 1948, "with a 
view to overtaking the arrears in the publication and in the 
interest of paper economy", a combined issue containing 
information for four fiscal years 1939-40 to 1942-43 was 
brought out. For similar reasons the issues relating to 
the next three years 1943-44 to 1945-46 were combined to 
gether in a single volume issued in 1950. During the same 
year another issue, the latest in the series so far, relating 
to the fiscal year 1946-47 was published. With - a view to 
economy in printing, the table relating to the alphabetical 
list of companies at work in India has been omitted from 
the 1946-47 volume. This table is, however, to be re-intro 
duced in the volume for 1948-49 with up to date revision 
of the particulars. - 

Indian 
Trade 
Journal 
(Weekly) 

Monthly 
Abstract of 
Statistics. 

Statistical 
Abstract 
In di 11. 
(Annual) 
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Limitation of Statistics relating to Joint StocK Companies 

in India. 
273. An- examination of the available statistics relating 

to joint stock companies, shows- 
first, that in. the tables or the annual alphabetical li~t 

referred .to above, no entries are made in the cases of a 
large number or companies in respect of their share capi 
tal, presumably because those companies are. companies 
limited by guarantee and unlimited. companies which do 
not have a share capital; 

secondly, since 'companies or associations not for profit 
need· not add the word "Limited" affer their names, even 
where the liability of the members may in reality be 
limited, . they are not readily distinguishable 'from un 
limited companies cJr those limited "by guarantee; 

thirdly, that the aggregate figures of authorised, sub 
scribed or paid-up capital shown against the figures relat 
ing to the total number of companies should be used with 
caution in working out the average capital of each unit 
because the two classes of companies mentioned above are 
excluded from the figures relating to capital while they 
are included in the total number; and 

lastly, that since the liquidation or winding-up of a 
company does not immediately follow the cessation. of its 
work, the period of interval between the two processes 
is sometimes as long as 21 months. Sometimes there are 
also administrative delays in .the process of compulsory 
liquidation. Moreover, companies may be fulfilling the 
requirements of the Act and yet not doing any substantial 
business. This remark applies particularly to private 
companies as they need not send copies of balance sheets 
to their members or to the Registrar. 

All these facts have to be borne. in mind in using the · 
available statistics 'of joint stock companies. It would.ibe 
wrong to treat all companies included in the statement 
relating to "companies at work" as "all actually in opera 
ticn". 
Reeommendaiums of the Inter-Departmental Committee 

on Official Statistics. 
274. The Inter-Departmental Committee on Official 

Statistics appointed by the Government of India in 1945 
under the chairmanship of Sir Theodore Gregory drew 
the attention of the Government to the great delay in 
publishing the relevant official publications during the last 
War. Even today the latest detailed figures. on the sub 
ject are for the fiscal year 1946-47 although certain sum 
mary figures for the year 1947-48 have since been publish 
ed in the Statistical Abstract (Annual). There is a clear 
need for bringing the detailed annual publication uptodate 
as early as possible. The monthly publication mentioned 
above should also be expanded 'to the pre-1942 pattern. 
Useful as these publications are, providing as they do a 
full list of the companies. at work together with details 

·~ 
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of their authorised; subscribed and paid-up capital, their 
utility will be greatly enhanced if they were to include 
other important details such as block capital, depreciation 
and profit and loss. 

In regard, to the consolidated tables in the annual pub 
lication the Gregory Committee made the following com 
ments, to which .we would draw attentionr-e- 

(i) the present practice of lumping together all com 
. panies irrespective of whether any part of 

their capital is paid up or not is apt to mis 
lead when derived statistics such as the aver 
age paid-up capital of a company are . wanted. 
It suggested, therefore, that the table should 
be recast so as to show the companies as a 
frequency distribution with appropriate class 
intervals based on the paid-up capital; 

(ii) private companies do not publish any balance 
sheets and if if is desired to study tlie course 
of profits in relation to the capital. structure 
of companies as a whole, it will be a great 
advantage to have such companies separated 
from the 'public' companies; 

(iii) it also suggested a re-arrangement of the alpha 
betical list of companies so as to show the 
classification according to the nature· of busi 
ness, in a manner analogous to that followed 
in the Large Industrial Establishments in 
India. Very frequently it is found necessary to 
draw ~p hsts of .companies eng~~d in a parti 
cular line of busmess and much trouble would 
be saved for all if the proposed re-arrange 
ments could be made. It was felt, incidentally, 
that there was a .need fcJr a slight reshuffling 
of the grouping adopted ·at.present in regard 
to compromise. A break-up of the present 
'trading· and manufacturing' group was con 
sidered essential. Cement, for instance,, by 
itself an important item, has got mixed up 
with lime and potteries and shipbuilding has 
been included under iron and steel. It recom 
mended that the whole question should be 
further considered in detail as soon as possible. 

Central. 275. We suggest that these recommendations should 
Auth~nty to engage the attention of the Central Authority as soon as ~~=:of it is properly constituted. As we have already said, one 
atatietioa. of its important tasks would be to study and analyse com- 

pany statistics not only tc.• assess the performance of the 
individual companies but also to enable it to keep a close 
watch on new trends in company management and com 

·pany investment, The Authority will find it impossible 
to discharge this task. efficiently and adequately, unless it 
takes steps immediately after its establishment, to re- , 
organize company statistics, in an orderly and intelligent 
manner. 

I.· l . 

I 
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276. We have given some thought to the form of the 
l~gi~l~tion in which our recommendations, if accepted by 
Government, should be embodied. It will be seen from 
the history of the Indian Company Law which we have 
traced in Chapter III that' the last major amendment of 
the Act took place in 1936. Several minor amendments 
\Vere" made between 1937 and 1950, but no further compre 
hensive revision of the Act was undertaken during these 

.years, partly because of the outbreak of World War~II and 
the pre-occupation of Government with other urgent pro 
blems and partly because of the preliminary investiga 
tions connected with the present enquiry which were 
under way. Having regard to this fact and the nature of 
our recommendations, we suggest that if Government 
accept our recommendations, they should form the basis 
qf a consolidating measure and not merely an amending 
Bill. The witnesses, who appeared before us, were gen 
erally agreed on this point. A consolidating measure will 
necessarily involve much more detailed work both in the 
drafting and the legislative stages of the Bill thari a mere 
amending Bill would. But the advantages of such a 
measure are relatively so great that we suggest that the 
etf(i'tt should be made. We trust the Annexure of our 
R~pprt together with the Addendum attached to it, which 
fully sets out our detailed recommendations, will be of 
help to the Parliamentary Draftsman, but if he requires 
ap.y further assistance, we have no doubt that Government 
would place it readily at his disposal. We would also· 
emphasise in this connection that our recommendations 
should be read as a whole, so that if Government are un 
able to accept any of our recommendatioris or wish to 
m~dify any of them, they should take care to see that their 
in;;ibj.Ji~y to accept such recommendation -or their desire 
to modify any particular recommendation does not neutra 
lise "the efficacy of our other recommendations which are 
g~pel)._Q~I).t on them. 

277. It now remains for us to conclude with the hope 
that our recommendations may achieve the objects of our 
enquiry, I~ Chapter II, we have explained at some length 
Q:t!r general approach to the question of company law 
reform. We have followed this up in Chapters IV to 
XVIII with elucidation of the more important of our sug 
gestions and recommendations which, it 'will be noticed, 
~!!l.l 11ncJ.er two broad heads, viz., 

(a) changes in the Indian Companies Act, and 
(b) changes in the organization necessary for the 

better administration of the Act. 
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278. In sc: far as changes in law are concerned, our pro 
posals attempt to secure the fullest practicable measure 
of disclosure of information relating to the activities of 
companies, and the imposition of such restrictions on these 
activities as we· have considered necessary in the present 
state of company practice in this. country, Some of these· 
restrictions will no doubt appear irksome to business, 
which is conducted in an efficient and honest manner, but 
reforms in all fields of group activity must necessarily be 
based on average behaviour. It is part of the social dis 
cipline of our times that instituticJns, no less than 
individuals, which are in advance of the average standard, 
have to submit themselves as much to the rigours of tn.e 
raw as those who are below that standard. Nevertheless 
we have taken· all possible care to see -that our recorn 
mendations do not impose any unreasonable burden on 
legitimate business. For, we fully appreciate the fact 'that 
if the limited company system is to continue to play 'its 
part' in our economic structure .and if private enterprise 

. is to assist in the economic devefopment of the country, 
it is essential that there should be some flexibility in the 
company law, although, as the· Cohen Committee. pointed 
out, so long as there is any degree of flexibility in law, 
the possibility of abuse must exist. In arriving at our 
recommendations, we have constantly borne in mind the 
twin objects underlying them, namely, the need for elimi 
nating abuses and harmful practices on the one hand and 
for providing sufficient flexibility in the law on the other 
hand. At the same time we have taken care to see· that 
such flexibility in the law as we have provided does not 
open out easy avenues of escape for unscrupulous manage 
ments. We have no doubt in our mind tliat 'the incon 
venience or hardship that may be caused to some concerns 
by the enforcement of our recommendations will be more 
than compensated by a general rise in the standard of 
management of average business which we expect to follow . . 

210 
As we have emphasised in course of our Report, neither 
reform of the law nor reorganization c:f the administrative 
machinery in itself would bring about any effective im 
provement in the formation and management of com 
panies; it is only through a combination of both that the 
desired results can be achieved. 

~--- ~- r-··. 
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from our recommendations. We need hardly add that the 
extent of this rise will depend not merely 0'11 sound legis .. 
lation or vigorous administration of "the law, but also to 
a large extent on the energy, initiative and the practical 
wisdom of -shareholders . . ~ 
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Minute of Dissent of Shri M:ohanlai t. shah 
I find myself in the unfortunate position of having to append a 

note dissenting from my colleagues on some aspects of the recom 
mendations contained in the Report which, I consider, are of a 
material nature from the point of view of the future organisation and 
functioning of Joint-Stock enterprise in this country. In donig so, 
I am actuated by a desire to draw pointed attention to the possible 
consequences of the changes suggested in the body of the recom-. 
mendations so that the authorities concerned, before deciding 
to act.on those recommendations, may have an opportunity of assess 
ing their implications from an objective stand-point. 

·I cannot help mentioning that the Company Law Committee 
worked under a serious handicap in that it was so near, in point of 
time, to certain adverse developments, even if such developments 
were confined to some cases, in the organisation and management 
of joint-stock enterprise in the country which had come in for a 
good deal of public comment and criticism. No one, naturally, could 
be left unifiuenced by the pressure of such criticism, with the result 
that in the desire to prevent a recurrence of incidents of that kind, 
some of the changes recommended have over-stepped the practical 
necessities and requirements of the situation. While I am one with 
my ·colleagues in the desire to usher in a new era of healthy and 
clean management of joint-stock enterprise in the country, I may be 
allowed to point out that the developments and abuses which crept_ 
in during the period of the war and immediately thereafter were not 
so much due to the absence of effective checks or legal powers and 
remedies in the existing provisions of the law as to the unprepared 
ness or ineffectiveness of the procedure in administering the pro 
visions as they stood. While I. do not wish to burden this note with 
a detailed reference as to how the authorities could have prevented 
or checked some of the abuses by invoking and putting into effective 
use the existing provisions of the law, there is overwhelming support 
for the point of view that the country is being jockeyed into hasty 
and panicky legislation in the sphere of Company Law by reason of 
administrative inaction in preventing chances of abuse in ·spheres 
in which they had adequate powers to prevent such abuses. 
Although, therefore, I feel that a wholesale revision of the Company 
Law should have been taken into hand under more normal conditions, 
I am not oblivious to the reaction in public mind caused by the 
developments during 'the war period. I am, therefore, conscious of 
the fact that, if for no other reason, at least to remove the stigma 
attached to these developments, those interested in the advancement 
'of joint-stock enterprise in the country, should agree to further pro 
visions of a regulatory character. I have examined all the proposals 
and recommendations in that spirit and in many cases, even if I 
"felt 'that the proposals were such as to curb, cabin and confine the 
activities of entrepreneurs in the country, and were more strict than 
the amsndments recommendedby the Cohen Committee in the U.K., 
and the Millin Commission in South Africa, I have agreed to them 
wherever I felt that the ultimate object of the regulation underlying 
the provisions in question was of a character conducive to the 
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strengthening of the fabric of joint-stock enterprise. · To mention a 
.few instances, I have fallen in line with the views of my colleagues 
in regard to statutory disclosure in the Balance Sheet of details of 
investments by reference to the names of companies or undertakings 
in which such investments are made. I have also agreed to a far 
reaching amendment for incorporating provisions similar to those 
contained in Sections 172 to 175 of the English Companies' Act of 
1948 which empower the appropriate authority to investigate the 
ownership of shares and debentures of specified joint-stock companies 
under certain conditions. I have again agreed to the proposals 
requiring publication and filling of the balance-sheet of private com 
panies. Many would consider the changes envisaged in these pro 
posals as something in the nature of unnecessary interference in 
internal affairs of join-stock companies not serving a public purpose 
of an essential character. Nevertheless, as I felt that the changes in 
their ultimate result cannot do any positive harm, I agreed to the 
same although I felt the changes were not justified from larger 
considerations of the future industrial and economic development 
of the country. Even so, it is my earnest desire that Government 
might pause and weigh the possible effects of all these proposals. 
But in respect of proposals or recommendations which, in my humble 
opinion, are likely, from the long-range point of view, to have con 
trary results, I shall be failing in my duty, not only to the interests 
which I represent, but to the community at large, if I do not frankly 
and categorically state my misgivings and point my finger to the 
dangers that lie ahead in pursuing a policy of extreme and rigid 
legislative restriction. As pointed out by the Greene Committee 
and the Cohen Committee, it would be wrong to impose hampering 
restrictions on sound business merely to catch a few wrong-doers. 
It is never possible to stop fraud altogether and it is most important 
in these 'difficult times to avoid any action likely to hamper industrial 
and economic development. Prohibitions and restrictions would 
hamper honest business while not necessarily checking the wrong 
doers, since there is no statutory prohibition which cannot be circum 
vented by people so minded. A1s humourously observed by one of 
my colleagues in the course of the discussions, many of the changes 
now recommended by the Committee might ultimately prove a para 
dise for lawyers. 

It may not be out of place for me to urge attention on an aspect 
which has an intimate bearing on the role which joint-stock enter 
prise has to play or is expected to play in the scheme of the future 
economic development of the country. The law governing joint 
stock companies essentially meant for the sphere in which private 
enterprise operates. It is, therefore, reasonable to expect that in 
attempting to reform that law, one should not bring about conditions 
which would impede the functioning or growth of private enterprise. 
Private enterprise again depends, to a large extent, for its success, 
on the individual initiative of a person or a group of persons who 
take to a particular project or proposition with some degree of 
personal zeal. If the law creates conditions which· take away the 
incentive for sustained activity by the individual . or the ·group of 
individuals who constitute the private enterprise, there is the risk 
of the legal checks proving to be a bar sinister in the way of the 
organisation of joint-stock enterprise becoming an effective instru 
ment in the overall plan of economic development. As pointed out 
by Mr. Marker of the London Board of Trade, the problems #i relation 
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·to Managing Agents that have arisen in India are not, in principle, 
different 'from some of the problems. that have aris.en .i.n th~ U.K., 
and it is possible that they could be met by legislation directed 
towards raising the standards of the less reputable, rather than by 
prohibitions which might not be effective, but might stifle private 
enterprise and impede the future development of Indian commerce 
and 'industry. It is my earnest desire that this larger aspect oj the 
proposals being so adjusted as to continue to offer and provide the 
necessary measure of scope and incentive to private enterprise, and 
more particularly the Managing Agency system, which now provides 
industry with technical skill, Managerial ability, and the economies 
and other advantages of group management, should be given equal 
importance. Judged from that stand-point, I feel that the recom 
mendations on which I am constrained to dissent from my colleagues 
are not in the long-term economic interests of the country as a whole. 
With these general observations, I will proceed to record my dissent 
with reference to the specific recommendations: - 

1. "Associate of Managing Agent".-The proposal in paragraph 
28 regarding "Associate of Managing Agent" is designed to impose 
certain disabilities on the person or ·persons who are deemed as 
Associates of Managing Agents. The definition proposed for the 
term "Associate of Managing Agent", however, is so wide that even 
persons who are only remotely connected with the Managing Agent 
or in regard to whose· conduct or affairs the Managing Agent may 
have no effective control or say, are brought within the scope of the 
definition. While I do not object to some healthy checks on persons 
who, .by reason of inter-connection of interests with the Managing 
Agents are in the nature of associates, care should be taken to see 
that persons who have really no interest in the Managing Agency 
arrangement or the benefits resulting therefrom are not roped in for 
the purpose of the disability. Thus, the definition "Associate of 
Managing Agent" includes a private company, one of whose share 
holders is an employee or partner of the Managing Agent 'in question, 
as also any company in which a quarter of the voting power is exer 
cised by a partner or director of the Managing Agent even though the 
voting power held by the Managing Agent himself may be negligible. 
The Managing Agent obviously has no control over the private com 
pany in question, nor on the conduct or action of the employee or 
the partner in relation to his activities connected with that private 
company. It is, therefore, unreasonable to impose any disability on 
such a company by artificially tr.eating it as an associate of the 
Managing Agent, for, in the result it would be attaching a liability 
of an extremely vicarious character. · 

2. Election as Directors of persons connected with Managing 
Agents.-The proposed amendment that certain persons connected 
with the Managing Agent should not be eligible for election as 
Directors except by 80 per cent. majority vote is open to serious 
objection, firstly, as it is an encroachment on the right of the share 
holders who form a majority to elect persons of their choice as 
Directors, and secondly, as .it creates a new type of Resolution besides 
the Ordinary and Special Resoh~tions, for the purpose of the decisions 
of the shareholders. In the name of protecting minority interests· 
the rights of persons holding majority interests in a company ~hould 
not be rendered nugatory. The proposal in its present form would 
mean that even where, the Managing Ag~nt holds a majority of the 

~- 

Ji;-. 

... ,. _,_ 
I 

I -, 
r 
I 

i 
~ 
-~ 



l ··1 
..,, I 

-s I 
I 

.I 

shares, the minority would be electing two-thirds of the Board, thus 
reducing the majority shareholders to a position of minority so far 
as the.representation on the Board is concerned. In effect, it amounts 
to an expropriation of the property rights of _the shareholders in 
relation to the effectiveness of that right for the purpose of the actual 
management of the affairs of the company. The proposal is being 
justified on the ground that the interests of the minority shareholders 
should not be prejudicially affected by the presence on the Board. of 
a larger number of Directors likely to be influenced by the Managing 
Agent. Apart from occasions of such conflicts of interests being 
remote, the case for a special safeguard of this character by the 
deprivation of the inherent right of the majority shareholders to 
appoint Directors of their choice is not on strong grounds as, under 
the new proposals, power is given to a small proportion of the share 
holders to seek relief or redress in Courts of Law where they have 
occasion to .feel that the management of a company was oppressive 
to themselves or prejudicial to the company as a whole. I am, there 
fore, strongly of the view that in keeping with the accepted practice 
and procedure, the election of Directors should continue to be by a 
simple majority vote. 

3. Maximum number of Pirectorships.-The proposal that no 
person may be a Director in more than_ 20 companies at a time is 
again a restriction not only on the individual who, as a shareholder 
in a number of companies, is prevented from exercising his privileges 
or rights in relation to such share-holding, but is also a handicap on 
the companies concerned, limiting their sphere of choice. A person 
would be considered suitable for the office of Director, by the share 
holders of different companies on the main ground of his personal 
merits from the point of view of resources, capacity, experience and 
his energy for undertaking the obligation involved in discharging 
that onerous responsibility. Persons of that eminence and calibre 
required to command the confidence of the shareholders of a large 
number pf companies would be limited in number and it would be 
taking an extremely short-sighted view to put a legal restriction in 
the way of the availability of the services of such persons for a larger 
number of undertakings if, from the special circumstances of the case, 
the shareholders of the undertakings consider it desirable in their 
own interest. Joint-stock organisation in this country has yet to 
make definite strides and the Committee have themselves been obliged 
to take note of the paucity of men of the requisite calibre and 
experience. I do not see, therefore, any reason for the law going out 
of its normal way to impose a limitation of the above 'Character. 

4. Prohibition of persons over age 65 from being Directors.-The 
Committee have recommended .that no person who has attained the 
age of 65 may be a Director 6£ any company. This provision goes · 
farther than the English Law under which a Director who had 
attained 70 years of age would continue to be eligible .for such office 
if approved by the company after special notice. In view of· the 
paucity of men of the requisite calibre and experience in this country. 
I am strongly of the view that a provision permitting the election of 
such persons at least by special -resolution- should be included. · I 
would point out that when the shareholders elect by Special Resolu 
tion, the . person so elected might· certainly be expected to be ex 
tremely valuable. The Committee have, no doubt, suggested that 
younger persons might be trained for Directorships, but I would point 
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. out that for some years, at any rate, the services of the older persons 
should be available to companies, particularly in these times of 
stress when they alone might be depended upon tcJ lay their finger 
on snags and with their rich experience and sound guidance, help 

~ the companies to steer clear .of the difficulties and dangers that 
v might be ahead. . 

5. Restriction on power of Directors to Lease -the undertaking. 
I am opposed to the restriction on the power of the Directors to lease 
undertakings, on grounds· of a practical nature. Leasing of the 
undertaking may often times prove to be advantageous and again 
may, in 'the normal course, be carrying on the activities of the com 
pany. The primary object of a particular company may be that of 
constructing' buildings and giving the same on lease. Again, there 
may be shipping and air-plane companies whose business - is to 
charter ships and planes. In the case of Land Companies, leasing 
of forests would be a normal day to day activity. For companies 

1."''·which operate .seasonally, as in the case of oil mills, ginning facto- 
~ ries, rice mills, and jute and cotton presses, business on a lease basis 

would, on many occasions, prove advantageous. In the case of com 
panies having theatrical undertakings, leasing is a very common 
feature. It would,' therefore, be placing an avoidable handicap on 
the conduct of business of such companies by making a provision to 
the effect that the Directors would be empowered to grant such 
leases only with the consent of the shareholders. 

1 6. Restriction on loans to Pubiic Companies.-The restriction pro- 
1· ~ posed in paragraph 103 precludes a company from granting a loan. I' ~ to other companies "accustomed to act in accordance with the direc- 

tions or instructions of a Director of the lending company". The 
term "accustomed to act in accordance with the directions or instruc 
tions" is vague and its import is not .clear, In actual application, it 
would lead to a good deal of confusion resulting in disputes and 
litigation. One can understand restrictions designed to check loans 
to companies in which a director or directors of the lending com· 
pany may have a controlling interest. But the restriction should be 
specifically confined to such cases by making it clear and precise. 
Towards that end, I suggest that the proposed .provision should be 
modified so as to .prevent only loans to companies in which a Director 

,~~or Directors of the lending c~mpany have a controlling interest, . 
except with the consent of the shareholders. 

7. Duratio?i·of appointment of Managing Agents.-The proposal · 
that the term of office of a 'Managing Agent should be limited to 
15 years initially and to 10 years for purposes of renewal has not 
given adequate weight to the practical necessities of the situation. 
In the -case of companies, particularly of a pioneering character, 
formed .for the purpose of setting up ·heavy industries, there is .a 
long period of initial waiting before the same goes into actual pro 
duction. Importation of machinery, erection of the factory and 
installation of -the -plant, all take a .long -period of time. Again, there 

~ is a -period which has ito be spent tin- the process of organisation and 
stabilisation of the activities of 'the- undertaking. In the present 
context, it is .not unusual for .forelgn manufacturers of machinery to. 
quote delivery period of -three 'or four years for the purpose ofsup 
plying plant and machinery, when particularly the same ls of a 
specialised nature. The difficulties are accentuated by the scarcity 

461JMO~. . ' 



9. Definition of Nett Profit-Losses of previous years.-! am un 
able to agree to the proposal' that losses in previous years should be 
deducted in calculating nett profits for the purpose of arriving at 
the remuneration payable to Managing Agents." In-the initial years, 
losses represent the effort in building up the enterprise .. In later 
years, losses may be the result of some abnormal circumstances 
beyond the control of the Managing Agent. Hence the proposal to 
deduct. from the profits arising from the working of a company in ·?:.. 
a particular year, the losses· incurred in previous years would be 
tantamount to penalising the Managing Agent for the efforts made 

- by him in building up the enterprise or for things over which he 
had no control. Moreover, after all these deductions are made, the. 
balance left over would be so little as to cut at the incentive of 
Managing Agents. When the working of the company has resulted 
in profit in any particular year, it is reasonable that the Managing 
Agent should be adequately remunerated for his work and contribu 
tion during that period in bringing about that profit position. It 
must be remembered that a great many companies in the country 
are small. ones and the principles derived 'from the working of big 
companies cannot equitably be applied to them. For the above 
reasons, I am unable to agree to the. introduction of the factor of 
carry-forward of lo~ses for the purpose of determining the Managing 
Agency remuneration, Again, for the purpose of calculating the 
remuneration _Payable to Managing Agents, whatever receipts, 
~evenue. or capital, a_re ~~ded to the income for the purpose of arriv 
mg at income-tax liability, should be included in the gross profits 

8. Transfer of office of Managing Agents.-The recommendation 
that a transfer of Manag'~ng Agency s?ould be approved by special'•'' 
resolution instead of ordmary resolution as under the present law, • 
again in'i.poses another avoidable limitation. The effect of. this 
amendment would be that 26 per cent. of the shareholders could " 
obstruct any change in the management, even if the majority 
wished for it. In view of the right now recommended by the Com 
mittee to the shareholders to apply to the Court for relief. under the 
proposed Sections 153-C and 153-D to seek redress by applying to 
the High Court is an effective safeguard against changes taking 
place prejudicial to the interests of the shareholders. I am, there- , 
fore, unable to appreciate the need for any further restriction on .. 
transfer of Managing Agency as contained in the recommendation ~ 
under reference. 

2ia 
or non-availability of building materials, raw materials on a r~guiar 
basis and also technical skill. Even Govern~ent, :v1th all its ~e 
sources has taken up a long period of years m p~ttmg up factories 
like th~ Sindri Fertilizer and in the case of private owners, the 
period of initial preparati~n and waiting is bound to be longer. After ._. 
all in the case of private owners, even the preparatory work ca_n 
actually be taken in hand only after the company ~s such is 
registered and floated. For the above reasons of ~ practical nab.~re, 
I strongly feel that the existing position that duration of a Managing 
Agency arrangement shall be initially for a period of 20 years should 
continue. I am, however, agreeable to the period for the purpose 
of renewal being fixed at 15 years. 



# 12. Inspection etc; at the instance of members.-In providing 
-~ redress or relief to shareholders by vesting in them the right to 

apply for ordering an: inspection into the affairs of the company, or 
for reliefs on the ground of the management being oppressive to 
the minority or prejudicial to ·the interests of the company as a 
whole, I feel that care should be taken to see that the said right is 
not capable of being used vexatiously or at the instigation of trade 
rivals or managements previously defeated. Towards that end, I 
suggest that it should be modified that at least members holding 
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11. Managing Ag~nts, and competitive bu~iness.-Section 87-H a& 
proposed to be amended provides that if a Managing Agent holds 
20 per cent. or more of the voting power .in a private company, 
carrying on business similar to that carried on by the managed com 
pany, he will be deemed to be carrying on competitive business on 
his own account and become liable to the disabilities attached there 
to. The 20 per cent limit is unduly small, for the· Managing Agent 

c: on that basis has no controlling interest in such private company 
"·-·and may not be in a position,-even if he wishes, to order or alter 

the business activities of that company. The amendment would 
also be a deterrent to industrial development, since instances are not 
wanting where 'a Managing Agent promoted more than one enter 
prise of the same nature and subscribed for shares in the absence 
of adequate response from the public. I, therefore, feel that the 
limit should be increasd to 51 per cent. 

, 10. Partners or Members of Managing Agency in office of profit. 
Under the Factories ·Act, the occupier of a factory has to nominate 
a person as responsible £or carrying out the provisions of that Ac_t: 
and under Section 100(2) of that Act.. where· the occupier is a body 
corporate, only a Director or Shareholder thereof, or in the case of 
a Firm a partner thereof, could be so nominated. Under Section 2(n) 
of that Act, in the case of a factory managed by a Managing Agent, 
the occupier is the Managing Agent. Accordingly, it has been the 
practice with all Managing Agency companies to nominate one of 
their key members for this purpose and., in view of the onerous 

1 •• ::auties involved therein, have a special remuneration paid to him 
- by the company. The amendment proposed in paragraph 126 prohibit 

ing partners of the Managing Agency firm and members of the 
Managing Agency company from holding an· office of profit in the 
company would render payment of such special remuneration im 
possible. In the case of a company managed by Directors, however, 
it is open to the management to make a separate salaried appoint 
ment for the purpose. of Section 100(2) of the Factories Act. I would 
suggest that the . Factories· Act be amended so as to permit also 
Managing Agents to nominate ·£c,ir the purpose of Section 100 of the 

t · Factories Act, a paid executive. who may not be a member of the 
j- Managing Agency. 

, . 
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and whatever is allowed as expenses should be deducted from the 
gross profit. That would produce a fair basis for arriving at the 
remuneration due to Managing Agents 



\ 
13. Retrospective and Expropriatory Amendments.-The Com- 

mittee have suggested that some of their recommendations, when'"~ 
given' effect to by appropriate legislative changes, should have 
retrospective effect. Some of the -recommendations, moreover, ex 
propriate rights already conferred or secured under the existing 
provisions of the law. I am strongly opposed in principle to legis 
lation having retrospective effect. I also feel that if the rights, 
legally accruing under the provisions of the law as it stood before 
the change are to be disturbed, there is the danger of that element 
of Insecurity having a demoralising effect on investors in joint-stock 
undertakings as also on the, country's credit abroad. The Com- . 
mittee have suggested that the power to grant exemption in regard .... 
to shares with disproportionate voting or other rights should not be~ 
available in respect of shares issued after 1st December 1949. This 
discrimination"is not justified. Again, the proposal that all existing 
Managing Agency arrangements should terminate on 15th August 
195,9 is expropriatory in character, I .suggest that an exception 
should be made in favour of Managing Agents of companies pro 
moted between 1939 and 1950. · It is reasonable to suggest that they 
should be allowed the benefit of the continuance of the existing 
arrangement for. the remaining period 1of their agreement. The 
benefit of the provisions in the 1936 Act should be fully extended 
to them. Similarly: the recommendation that the Committee's pro-, 
posals relating' rto the remuneration of Managing Agents should-> 
apply to all Managing Agents within two years of the commence 
ment of the new Act, is expropr-iatory in character. I would suggest 
that remuneration on the terms provided in their respective agree 
ments might be permitted at least till 15th August 1959, except in 
the case of Managing Agents of companies promoted between 1939 
and 1950 who might be permitted to draw ;remuneration at the rates 
provided in their agreements for the rest of the period under their 
respective agreements. Finally the proposal that the changes 
recommended in regard to inter-locking should take effect from the 
date of publication of the Report is extremely unusual and unfatr.; 
Not only would this amount to a retrospective measure. but also " 
there is no sanctity attached to the ·date of the publication of .the 
Report; for,' there is no automatic ·change in .the position of the law 
immediately on publication of the Report. The changes should ;be 
effective only after a period of time after the passing of the new 
Act so as to provide adequate opportunity and time to the com. 
panies concerned to readjust their _position in consonance with the 
altered requirements of the law. 
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5 per cent. of the paid-up share capital, or 200 members should alone 
be entitled to make applications for inspection or· for relief on the 
ground of oppression of the minority or of the management being 
prejudicial to the company. I am not against the shareholders being 
provided with safeguards to protect their own rights. I am onl,?'" 
anxious to prevent the right being mis-used in a frivolous manner, 
since any such application, with its attendant fuss, would damage 
the reputation of the company, dislocate its normal work and also 
'cause a fall in 'the value -Of its shares, thus affecting innocent 
investors and providing a handle for undesirable elements. 
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MOHANLAL L. SHAH. 
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s'ombay, 11th .ran:uary. 1952. 
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14. No penalty of imprisonment,_:The Company Law deals with 

offences of a civil character and is not primarily meant to deal with 
criminals. I am strongly opposed to the changes recommended in 
Sections 86-D, 87-D, 87-E and 87-F providing for punishment by 
imprisonment under certain circumstances. The penalty of im 
prisonment should be confined to cases involving acts of moral 
turpitude. 
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The Annexure is cast in the form of a tabular statement and con 
tains three columns. The first column refers to the sections of the 
Indian Companies Act which, in the Committee's view, require· 

. amendments, the second column contains the substance of these 
amendments, while the third column contains brief comments ex 
plaining the nature of the changes introduced and also cross 
references to the paragraphs of its Report and to the corresponding 
provisions of the English Companies Act, 1948, where such comments 
or references are considered necessary. - Where the Committee has 
recommended the insertion of new provisions whether based on ·the 
English Companies Act, 1948, or not, the nature of these provisions 
has been indicated at appropriate places. All such proposed new 
sections have been italicised. Where no changes in the existing 
provisions of the Indian Act have been suggested no mention has 
been made of them in the Annexure. 

In the Addendum attached to the Annexure, the Committee has 
attempted redrafts of several sections of the Indian Companies Act 
and also drafts of some new sections, based on analogous provisions 
of. the English Companies Act, which it has considered it necessary 
to include in the Indian Act. The Addendum should be treated as 
part of the Annexure. References to it have been made in the Report 
where necessary. 

NOTE 

.. -~-·--···--------~-,~·-···---~-~---- 



(I) "article.B".-A refaronee to the. tables and sche 
dules as may be annexed to the new Act, and 
also a reference to the 1913 Act, snould be made. 

(a) To be suitably revised when the draft Bill based 
on the Committee's recommendations is pre 
pared. 

(b) Sub-section (3).-Tha Act should extend to the 
whole of India. 

2 
Definitions (1) 

l 
Short titlo, commancemont and 

extent, · 

3 2 1 

Romar ks Changes auggested by the Committeo 

-~ 
Preliminary 

PART I 

DETAILED RECOMMENDATION~ Oll' THE COMMITTEE, 

REPORT OF THE COMPANY LAW COJ\m!TTEE 1952 

\ 
TO THE 

ANNEX URE 
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Section No, and Heading 
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(Paragraph 28 of the Report). 
Experience has shown that if the pro. 
visions of the Act relating to managing 
agents are to be effectively enforced, it 
is necessary to extend these provisions 
to assooiatos of managing agents 
as defined in this clause. Otherwise, 
such associates would provide n.n 
agency through which- the provisions 
of the Act relating to managing ag(mts 
would be easily evaded. 

.Ill· 

ner 
(b) a~y partner of tho managing agent ; 
(c) any private co.mpany of which tho managing' 
agont or any partner of th!'! managing agent or any 
officer of the managing agent where the managing 

- agent is a company, is a member, director, mana- 
ging agent or manager; - 

(d) in the case of a managing agent which is a body 
corporate, any subsidiary company of the mana 
ging aeent and any director, managing agent or 
managor of th. managing agent or of any subsi 
diary company of the managing agent ; 

(e)' where the managing agent is a private company, 
· any member or director thereof ; and . 
(f) any company at any general meeting of which 

the managing agent, either alone or together 
with any partner of the managing agent and 

(where the managing agent is ~ company) any 
"director of the managing agent, is entitled to ox-, 
ercise or control the exercise of one quarter or 
more of the voting power. 

(iB) " banking' company" .-A· definition of a " bank 
ing company" on the lines of the definition contain. 
ed. in the Banking Companies Act should be Lo. 
serted, 

k' 

(a) any firm of which tho managing agent is part. 

(IA) " associate of a managing agent" shall moan and 
include the following and none other:- 

\ 
2 

New Olau,e 

New Olause 

3 I 



(Paragraph 28 of the Report). 
The Committee considers :tliau 

it · is· essential to build np 
a competent and adequate central 
organisation for the discbarge of the 
general powers of supervision and 
control over the working of joint stock 
companies and generally for the bet 
ter administration of the Indian 
Companies Act. It will not be 
possible for the Central Govern 
ment to discharge effectively any of 

- these functions departmentally, In 
the scheme of organisation, which 
the Committee visualises, the Cen 
tral Authority will occupy. a pivotal 
position and constitute the main 
arch on which the entire adminis; 
trative structure will hang. The 
details of the .organisation of'. the 

(10) A "branch ojftet.-" in tho case of a bankirg com- (Paragraph 28 of the Report). 
pany or an insurance company means an estab- 
lishment described as a branch by tbe banking 
company or the insurance company. In the case 
of companies other than banking and insurance 
companies, a " branch" means an establishment 
where the same or substantially the same actdvity 
as that carried on at the head office is carried 011 
and does not include the producing or manufactur- 
ing centres or pl~es where such centres or places 
aro situated at a place other than the registered 
offic~ of the company. 

(JD) " Ce1itral Authority'' means the Commission 
appointed under Part VI of the Act, by whatsoever 
name it may be called, for exercising the pcwers 
conferred on it by this Act or carrying on such 
other functions as may be entrusted to it by the 
Central Government under this and other Acts or 
otherwise, relating to the promotion, formation, 
working and management of' companies. 

1-r 
'.J 

'New Clause • 



(Paragraph 28 of tho Report). 
Thill definition will possibly require 

amendment to cover cases of com 
panies which have hl!-lf-yearly or 
quarterly accounts if the Committoo'e 
other recommendations on the 
accounts provisions ate accepted. 

-1 
I 

I 
I 
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(Paragraph 27 of tho Report). 

Tho change follows the English defini 
tion, [of. section 455 (1) of tho English 
Act, 1948]. 

Central Authority have been dealt 
wi~h in the Report. 

(Paragraphs 2!) and 83 of the Report). 

--------- - -·-----. 
~· 

I Jf 

(2) "Company"-The present definition may stand 
but in the Report a reference bas beer made where 
the Committee has drawn attention to the defini 
tion of" Company" in New York and Swiss Com 
panies Ack. It will be for Government to con 
sider whether the requirements on the lines of the 
New York and S'w:iss Acts that one or more directors 
of a company should be of Indian nationality 
shouid be included inth« definition of' company' 
in.the Indian Act. 

(4) " debenture"-This definition should be changed 
as follows:- 
" debenture" includes debenture stock, bonds 

and any other securities of a company whether 
constituting a charge on the assets of the com 
pany or not". · 

(7) " exisMng compa;,y"-A reference to the Indian 
Companies Act, 1913, should be made .. 

(7 A) " financial year" means, in relation to any 
body corporate, the period in respect cf which any 
profit and loss account of the body corporate laid 
before it in general meeting is made up, whether 
t~at period is a year or not. 

New Clauee . 

3 2 l 
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(Paragraph 28 of tho Report), 
This definition fills a lacuna in 1,},e 

present Act. 

/ 

(Paragraph 27 of the Report). 

'·:> 
(Paragraph 27 of the Report}, 

,.._ ·~ 
' ' 

(9B} "managing director" means a director who, by 
virtue of an agreement with the company is en 
trusted with powers of management which would 
not be exercisable by him but, for such agreement, 
and includes 'I. director occupying the position of a 
managing director by whatever name called. 

:New OW.me • 

(9A) " managing agent" means a person, firm or 
co'.\Ilpany entitled to the management of the whole 
or substantially the whole of the affairs of a com 
pany by virtue of an agreement with tho company 
or by virtue of the memorandum or arbiole s of asso 
ciation relating thereto and includes any· person, 
firm or company occupying such position by what 
ever naine called. 

(9) " manager" means a person who, subject to 
the control and direction of tho directors, has .the 

~ management of . the whole or substantially 
the whole of the affairs of a corupany and includes 
a director or any other person o~cupying tho posi 
tion of a manager by whatever mime called and 
whether under a contract nf service or net but does 
not include a managing agent. 

Provided however, that in no case shall the period ho 
more than 15 months, or more than 18 months in 
cases where special permisr.ion has been granted 
by the Begistrar, 

,..._ t i~- 

----- ------· 



(Paragraph 21 of the Report). 
cf; the definition in section 455(1) of 
the English Act, 1948. 

(Paragraph 27 of the Report). 
This amendment is necessitnted by the 
enlarged · functions that the Com 
mittee visualises" for Registrars in 
futnre. 

The present law provides that the 
prescribed authority for rules re 
lat.ing to winding-up is the High 
Court · concerned and as regards 
other matters as •·tho Central Go 
vernment. may lay -down. ·If 11 Cen 
tral Authority is sot up by the 
Act, this section will obviously nood 
amendment. 

\.._, 

' 
(J5) " registrar" means a registrer or assistant re- 

gistrar performing under this Act, the duty of rs 
gistration of companies and such other duties as 
may be proscribed. 

(16) ~,'sli.are.".-Tbe word 'the' where it occurs for 
the second timo in this clause should be> replaced 
by the word ' a', 

(.13A) "publfo company".-A reference to tht> Indian 
Companies Act, 1913, should be made .. 

(~4) "prospect'!l8".·-De]et£ the words : 
"but shall not inelud- ...... prepared and filed" 

.(.•• •· 
'· - I , .. 

For the purposes of this claure, the expression '·' agree 
ment" shall include a resolution or a provision in 
the memorandum or articles of nssociatdon of the 
company naming any director as managing direc 
tor. 

(J 2) " preBcribed"-Tbis dofinition should ·bf anion 
ded in the light of the admlnistra+ive.orgnnisation 
that -may be set up in future to administer · tbe 
Indian Companies AC't, -- . , , , s 

, 
ExplanatWn- 

t • 
,") 
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A.proviso may have. to be ... added to, bhie section to (Paragraph 3ltof .the Beport). 
make certain categories of cases under the coin- The Committee agrees to the contmuanoe 
pany Law triable onl,y · by the High Courts. of the existing · jurisdiction of 

(Paragraph 21 of the Report). 
The definitions of a " subsidiary" 

company and a " holding " company 
in the English Act are more 
comprehensive and the affect of the 
new section has been explained m the 
Report. ' · 

May be suitably amended in the light of the present 
constitutional po~ition. 

Sub-seotion (2) of seetion 2 should be 
replaced by section 154 of the English 
Act, 1948, with the exception of the definition of 
equity share capital which should be in accordance 
with the suggested redraft of section 1050 (vide · 
item 21 of the Addendum). · 

A new sub-section similar to section 455 (2) of the (Paragraph 30 of the Report). 
English Act, 1948, should be incorporated. 

cf. section 455 ll) of tho Eng~h Act. 
Do .. 1 do. 
Do. do. 

cf. section 455 (3) of the English AC't. 

(i) " Book and/or paper " 
(ii) " Documents " 
(iii) " Issued generally " 
(iv) " Body corporate " • 

'.ple following additional definitions on tho lines of (Paragraph 28 of the Report), 
the English Act, 1948, may be incorporated : 

r 

3 
Jurisdiction .of the .Courts. 

2A 
Provisions as to -oompanies re 

gistered in Burma or Aden 
before separation from In 
dia. 

' 

2 (2) 

N l':W Sub-section 

I' New definiti-OM 

- -- -- -- --- --· -·---- --- - 



' '- \~ 

----·-----·-··-------·-·---------------- 
I 
I 

~I 

I 
I 

Courts but feels that in respect of 
certain matters .whioh involve the 
exercise of discratidn in important 
issues of policy (e.g. in matters aris 
ing out of winding-up proceedings 
or out of the proposed new sections 
1530 and 153 D) or raise complicated 
points of law, cases should be triable 
only in High Courts. 
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(Paragraph 34 of the Report). 

(Paragraph 36 of tho Report). 
The principal change needed is the re 

placement of the words " Board of 
Trade " by the " Central Authority ", 

Sub-section (2) should he amended so as to bring 
it in conformity with tho Committoe's proposal 
on Table A. 

A riicle» of Association 

Sections 17 and 18 of tho English Act should be 
adopted with suitable changes, 

The arrangement of these sections may be suitably Tho question of relegating the require- 
revised to avoid duplication of similar phraseolo- monts of sections 6 to 8 to schedules 
gy in the different sections. should be considered, 

The reference to Indian law, Royal 
Charter, etc., may have to ha suitably 
altered. 

Afewverbal changes may be necessary to flt in this 
section with India's new constitutional statu,a. 

17 
Registration of articles. 

6 to 8 
Memoranda of company 

limited by shares, and gua 
rantee and unlimited com 
pa:ny.' 

11' 
Name of company and change 

of name. 

4 
Prohibition of partqerships ex 

ceeding certain number, 

2 

Constitution and Incorporation 

PART II 

3 I 
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Same ai> sub-section (J) of section 20 
of the Indian Act. 

1. 

Sub-section (2) should bo modiflod to permit also a 
chartered accountant who is engaged in the forma 
tion of a company to make the declaration con. 
ten;iplated in this sub-section. 

General Provisions 

Sub-section~ (1) and (2) : ' 

Sub-rections (1) and (2) of section IO of the Eng 
lish Act should be adopted. 

Sub-section (3) : 

Sub-section (2) of tho Indian Oompanies , Act with 
consequential changes should be inserted under 
this sub-section, which should include a reference 
to companies formed and registered under the 1913 
Act. 

(~ 

24 
Conclusivenesa of certificate of 

incorporation. 

20 
Alteration of articles by special ·This section should be divided into three sub.sectlons, (Paragraph 33 of the Report). 

resolution. as follows : 

Tbe section sbouid'be so amended as to provide (Paragraph 35 of tho Report). 
that copies of managing agency agreements should 
be printed along with the articles of association 
in cJ;raft or in an executed form as the case may be, 

~ . . . 

19 
Form and signature of articles, 

3 2 ! , 
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(Paragraph 37 of the Report). 
Under section 289A of the Act tho 

poweri; of the· Central 'Government 
in respect of non-trading companies 
with objects confined to· a single 
State are the powers of the State 
Government. 

This amendment is necessary to set 
at rest the doubt that has been caused ~ 
by a recent judgment of the Oudh °' 
Chief Court "in Ganesh Das Ram 
Gopal versus R. G. · Cotton 
Mills oe., Ltd., and another, tho 
judgment boing .datod 4th Septem- 
ber, 1944. ' 

' (Paragraph 38 of the Report). 

Having regard to the period ofnotico for 
general meetings, the reduced timings 
seem to be reasonable. 

r-1 
, ---- ~· - - - - - - 

• (c) A sub-section should be added au- 
thorising State Govornments to exempt a 
company to 'wl-ioh a licence has been granted 
under this section from filing returns relat 
ing to' directors although the names and oe- 
1.!upa tiona of tho directors may be required to 
be supplied, 

(b) .A specific provision should be made under this 
section to ensure th::it in so for as assoclations 
under thie section are concerned firms as dis 
tinct from companies should bt· permitted to be 
enrolled as their mem hers. It should be provi 
ded .in the articles of these associations that on 
the dissolution of partnerships the membership 
of these firms in these asssocia tions would also 
be dissolved • 

(a) Prefix the words" nobwithsbandmg anything 
contained in. section 261 of this Act " to sub 
section ( l) of this section. 

Associations wt for Profit 

26 
Power to dispense with " Lim 

ited " in name of chari 
table ,and other companies. 

25 
nopios of memorandum of The timo limit of 14 days mentioned in this section 

arbiclea to be given should be reduced to seven days. 
to members, 



); 

~I 
I 

Oompaniee limited by f!uarantee 
For the words "after the commencement of this Act" Self-explanatory. 

in sub-section (1) road "after tho Ist, day of April 
1914". 

27 
Provision as to companies limi 
ted by guarantee. 

(d) Subject to tho above modifications, tho pro- (Paragraph 38 of the Report). 
visions of section 19 of the English Act should 
be adopted in preference to the provisions of 
this section. 

3 2 I 



(Paragraph 41 of tho Report), 
The information asked for in tl1e 

Sixth Schedule is ampler than in 
Forin 'E'. 

(Paragraph 40 of the Report)." 
Tlus section applies only to the mem- 

bership of holding companies for 
which tho special provisions con- 
tained in this section are necessary. 

32 
Annual list of members" and (a) The particulars now included in the existing 

summary. Form 'E' in th1- Third Schedule to the Indian 
Companies Act should be brought in line with tho 
Sixth Schedule in tho English Act. 

(b) In addition' to the list of members, the annual 
return should also contain a list of debenture. hol 
ders where there are registered debentures. 

Tho proviso to sub-section (I) of section 110 of the 
English Act should bo inserted after sub-section 
(1) of the Indian Act. 

31 
, Register of members 

Insert section 27 of the English Act. 
New section 

Membership of holding com 
pany. 

3 2 I I 

PART III 
Share Capital, Registration of unlimited company as limited, and unlimited liability·of Directors. Distribution of 

Share Capital. 

/ 
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a4 
T1a.nsf1tr of sharee 

Section 125 of the English Act provides 
for tbe submission of the annual 
return by a company not having a 
share ca pital, 

(a) Tht: 'existing provisions should be retained (Paragraphs 42 and 43 oft-he Report.) 
with a right of appeal to the Central Authority 
against any refusal by the directors of a public 
company to register transfers, provided that the 
enquiry before the Central Authority should bo 
held confidentially. 1 

This fr, suggested in order that these 
shares .mighb fall under sub-section 
(1) (a) of section 104 of the Indian 1 

Companies Act and might not bo 
construed to fall as they are at 
present construed under sub section 
(I) (b) of section I 04. 

Section 126(1) of the English Act ·~ 
extends the period during which tho li 
annual return has to be completed 
from 21 to 42 days after the general 
meeting of the company. 

(e) Sub-eeofion (3) should be replaced by the pro 
visions of sections 126(1) and (2) of the English 
Act, subject to tho proviso that tho time limit 
within which tho annual return is to be submitted 
should be one month and not forty-two days as 
in the English Act. 

(j) The provieions of section 125 of the English Act 
should be incorporated in a separate sub-section. 

(c) The lists!f of members, debenture holders and 
directors should also indicate their occupation. 

(d). A separate heading for bonus shares should be 
inserted under sub-section (2). 

3 2 1 



'I 

This section compels a. company to 
accept the probate of a will or letters 
of adrdinistration as sufficient evi 
dence of passing of title to shares. 

For purposes of this . section 
the word 'scrip' in sub-section (3} 
may be defined to include a letter of 
allotment. Section 79 of .the 
English Act which th1> Committee 
recommends for adoption in the 

.Indian Companies Act follows tho 
·recommendations of the Cohen Com 
mittee in paragraph 139 (vide para; 
graph 44 of the Report). 

(Paragraph 45 of the Report.) 
The provisions of this section are 
wider than, those of sections 15 to 
78 of the English Act. This sec 
tion raises the main issue whether 
directors should have the poW(·r 

-to refuse to register transfers. The 
· Committee has discussed this 
point in tho Report. 

I 
~' 

The provisions of section.82 of the English Act should 
be incorporated, aftor deletion of the words "or 
confirmation as Executor". 

(c) It is considered desirable to include the provisions 
of section 79 of the English Act, relating to certi-. 
fication of transfers in this section-preferably 
in an independent section to follow section 34:. 

(1) -~ran~fer forms shou1ld Ob'nt~in the addresses of 
transferees. 

---. - r-- - ,. 

New s~tio1i 
Evidence of grant of probate: 

,J)i... 



.b 
.)' 

\.' 
' 

These sections should be retained subject to the (Paragraph 46 of the Report.} 
stipulation that- Having regard to the nature of share· 

Self-explanatory. 

It is desirable that the list of share 
holders should be available within 
a reasonable period; otherwise, the 
shareholders' interests might suffer 
if concerted action is to be taken in . ' 
respect of any resolution for which 
notice is given by the company. 
Compare section 113(2) of the English 
Act, 

41 . 
Power for company to keep f 

branch register in the . 
United Kingdom These sections should be made applicable to all 

' foreign countries. Consequently, the word 
42 'British' should be replaced by the word 'foreign', 

Regulations as to British and consequential changes made, 
register. J 

43 to 48 
Sections on share-warrants. 

Penalty for disregard. of the provisions of this sec 
tion by giving shorter notice and also closure for 
longer period should be provided. Such penalty 
should, however, be imposed for a breach of the 
section knowingly and wilfully, 

37 
Power to close register 

36 
Inspection of register of mem- In sub-section (2) the words "and days on which tho 

bers, transfer books of the company aro closed" should 
be deleted, 

l 

.\ 
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This provision will also empower pre 
ference shareholders to express 
their views in any scheme of reduc 
tion of the share capital of a. com 
pany under section 155 of the Indian 
Companies Act. 

These important provisions will have to 
be suitably incorporated under ap 
propriate sections. For this purpose 
it may be necessary to have one '2or 
more sections dealing with the types 
?f shares which .a company may 
issue and the rights .attaching -to 
such shares. 

(i) The capital of a company should as regards issues 
made after the date of the publication of the 
Report, be divided into two broad categories, 
namely, equity, capital, as defined in the redraft 
of section 1050 which is item 21 of the Addendum 
and preference capital. All share capital of 
a company other than equity capital should be 
deemed to be preference capital. 

(ii) Preference shares should, in future, have only 
qualified voting rights, i.e., in the following 
contingencies :- 

(a) during such period as the preference share 
dividend or any part thereof remains in·a~ars 
and unpaid such period starting from a day not 
more than a year or such lesser period as the 
articles might provide, after the due date of the 
dividend ; and 

(b) in regard to any resolution passed, which 
directly . affects any of the rights attached to 
such shares or the interests of the holders 
thereof including any · resolution for the 
winding-up or reduction of capital pf the com 
pany. 

Power of company to arrange This section should be amended on the following (Paragraphs 47 to 49 of the Report). 
for different amounts !laing lines:- · 
paid on shares. 

warrants, the Committee considers 
that it is desirable to provide the 
safeguards suggested in column 2. 

49 

(1) the issue of share warrant should be allowed 
only in those cases where there is provision 
for such issues in the articles of the. company ; 
and 

(2t the prior approval of the Central Authority 
has been specifically obtained to such issues. 

i"4 - - - - ---,- ------ .--- - -- 7 
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·' 
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' ' 
(e) As'regards existing companieswhlch have issued 

any shares, by whatever name called, conferring 
on the ·holders thereof voting rights more favour 
able than those which . we' propose should be 
conferred in future on the holders of equity 

·• _, 

(iii) Voting rights in the case of all shares-equity 
as well as preference, when such rights become 
operative in the case of preference shares-should 
be strictly in proportion to the capital. paid or 

.credited as paid up thereon. 
{iv) No class of shares other than a preference share 

carrying a fixed dividend should be issued, which 
confers any rights as to dividend, capital or voting 

· power of the company, disproportionate to the 
rights attaching to the ordinary shares without 

.the prior consent of the Central Authority. 

0 ,. 

'\ In the c8:8e of non-cumulative. preference shares 
the voting rights of holders . of such shares 
should be ~xactlY. on the lines of those given to 
cumulative preference .shareholders, subject, 
however, to the exception that non-cumulative 
preference. shareholders shall not be entitled .to 
vote unless their dividends have remained unpaid 
for a successive period of two years. Such voting 
rights shall be exercisable only when payment 
bas not been made for two successive years. 

' I, 

2 I 
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\~ 

(vi) The Central Authority should, however, have the 
the power to exempt any company from the 
requirement of the last preceding clause if it 
thinks that there are special reasons for doing so 
but t~e exemption suggested above should not 
be granted to any company which has issued 
shares with disproportionate voting, dividend 
or other rights after the 1st December 1949, when 
the Government of India's Memorandum on the 
Amendment of the Indian Companies Act was 
made known to the public. 

Provided, however, that during this interim period 
such disproportionate voting rights should not be 
exercised on any resolution relating to the ap 
pointment or reappointment of a managing 
agent or .any_ variation in the managing agency 
agreement, the appointment of buying or selling 
agents, the grant of loans to any company 
under the same management as that of the 
managing agent of the company or the managing 
agent's associates. On resolutions relating 
to these matters · the voting rights should be 
strictly in proportion to the capital paid up on 
such shares. 

iapibal, it should be provided in the Act, that 
ihe companies must, within a period of three 
years from the passing of the .Act, bring the voting 
rights in respect of such shares in proportion to the 
amount of capital paid up or credited as paid up 
thereon. 

-, r-·--- -- 



~I 

(Paragraph 50 of the Report.) 

., 
l, 

(a) The provisions of this section other than sub 
section (1) should not apply to private companies 
not being subsidiaries of public companies, 

(b) Add the following at the end of sub-section (2) 
of this section : 

"or where tho comp'1-ny is a subsidiary company, 
_in its holding company." · 

(c) Add the words "or subscription" after the word 
"purchase" in line 5 of this sub-section. 

(d) The proviso to sub-section (2) should be modi 
fied as follows : 

"Provided that nothing in this sub-section shall 
apply to the lending of money by a bank in the 
ordinary course of' its business". 

(e) A separate sub-section Should be inserted under 
this section incorporating the provisions of clauses 
(b) and (c) of the proviso to sub-seotdon (1) of 
section 54 of the English Act subject to the condi 
tion j;hat the poy.er exercisable under the latter 

Reduction of Share Capital 

(vii) The voting, dividend or other rights attaching 
to any existing shares should not be affected by 
the Act. 

(viii) Where calls are made, they must be made on a 
uniform basis for the amounts so called on each 
share in any particular class. 

54A 
Restrictions on purchase by 

company or loans by com 
pany for purchase of its own 
shares, 

2 3 1 



The time limit given in sub-section (2) should be ex- Compare section 72 of the English Act. 
tended to 21 days. It has been suggested in this 
connection that regulation 4 of Table 'A' should 
be made compulsory. 

Variation of Shareholder's Rights 

The provisions of section 67(3) of the English Act (Paragraph 51 of the Report). 
should be inserted under this section. 

clause of the proviso. should in this case be exe/:' 
oisable under the provisions laid down under the 

- Act, and the payment should be subject to the 
limit of 3 months' salary. 

\ ~ r: ( 
I 

-----·-- - -- -r 

' 

66A- 
Rights of holders of special 

classes of shares. 

59 
Power to dispense with. consent 

of creditor on security being 
given for his debt. ' 



(Paragraph 73 of the Report). 
Cf.. section 131 of the English Act, hut 

it has been stipulated in sub-section 
(1) that the annual general meeting 
must he held within 18 months of the 
incorporation of a Company and 
thereafter within 9 months from the 
end of its financial year, provided 
that not more than 15 months shall 
elapse between the date of one 
general meeting and that of the next. 

The object of this section is to prevent 
unscrupulous · managements from 
transferring the registered office of a 
~ompany to a remote and not 
easily accessible place where share 
holders may find it difficult to meet, 

'I'" 
·' 

This section should be amended as in the re-draft 
given in _the Addendum (Item 1). 

A sub-section should be added under this section to 
empower directors to remove the registered office 
of a company from any place toanother within a 
radius of 10. miles but it should be provided 
that if the office is to be removed outside this 
limit, a special resolution of the share-holders 
will be necessary. 

Meetings and proceedings 

Office and Name 

,">! 

. 76 
Annual general meeting. 

72 
Registered office of company. 

2 3 I 
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. Self-explanatory, 

(Paragraph 72 of the Report). 
Disclosure of the extent to which the 

underwriting contract has not been 
performed -would better serve th~ 
object in view. 

Self-explanatory. 

The other principal changes made in 
the re-draft are that- 

(a) the general meeting should be 
held in the registered office of the 
company or in the same town, 
during office hours and on a work 
ing day, 

(b) the Registrar has been given 
the discretion • to extend the 
period of time during .which an 
annual general meeting should 
be held by a further period of 
six months, and 

(c) in default of the holding of an 
annual general meeting by the 
company, the power to call an 
annual general meeting should 
vest in the Central Authority. 

(b) Sub-sections (3) (g) and (h) should be brought in 
line with each other, i.e., the provisions of sub· 
seotion (3) (g) should be extended to persons 
mentioned in sub-section (3) (h).' 

(<:) In sub-section (4) the words "after being signed 
by the directors", should be added after the words 
"be certified as correct by - the . audifo"rs of the 
company" . 

(a) Sub-section ·(3) (!)should be amended as follows : 
"The extent to which an underwriting contract, 

if any, has not been carried out and the reasons 
thereof". 

:"f 
I ,, 

r' 
.. --------- ---- -r---- 
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77 , 
Statutory meeting of company. 

I 
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79 
Provisions as to meetings and This section should be split up into two sections- 

votes. sections 79 and 79A as in the re-drafts given in the 
Addendum (Items 2 and 3). ' 

New Secti.on ~· 
Circulation of members' resolu- A new section on the lines of section 140 of the (Paragraph 76 of the Report). 

tions. English Companies Act should be inserted. 

(Paragraph 75 of the Report). 
The principal ohanges proposed in the 

re-drafts are as follows :-· 
(i) All meetings of a company shall 

require 21 days' notice, and a 
shorter notice will be permitted 
in the case of an annual general 
meeting only when all the mem 
bers entitled to attend. and vote 
agree to it, and in the case of 
other general meetings only when 
95% of such members agree. 

(ii) Particulars of the business to 
be transacted-at a general meeting, 
together with the interest, if 
any, of the directors in such 
business should be mentioned in 
the notice of a general meeting. 

r 

(Paragraph 76 ·of the Report). 

.• 

The provisions of sub-section (2) should be so amend 
ed as not to require the requisition to be signed 
by all joint shareholders mentioned in sub-section 
(I). 

78 
Calling of extraordinary general 

meeting on requisition. 

3 2 1 
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(Paragraph 77 of the- Report}, 

(v) The new section 79A contains 
several new provisiona about 
proxies similar to those in 
section 136 of the English 
Act, and also provides that 
(a)" every instrument of proxy 
shall be in writing, and in the 
case of a body corporate under 
its seal or under the - hand of its 
officer or attorney, and (b) a. mem 
ber shall have the right to inspect 
the proxies lodged under certain 
conditions, if ~hree days' notdce of 
Intention'to inspect is given to the 
company. 

(iv) Registered shareholders are only 
debarred from exercising voting 
rights, if they have not paid calla 
due on shares or the company 
has exercised its lien on such 
shares. 

(iii) Where a poll is demanded at a 
general meeting, the chairman 
of the meeting is empowered to 
appoint scrutineers to scrutinise 
the votes.' 

'f, 
f 

A new section on the lines of section 13'8 of the 
English Companies Act should· be ihserted. 

New Section 
Voting on a poll 

1• 
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(ii) In view of the replaeomen t of extraordinary 
resolution by a special resolution, it is necessary 
that wherever the term "extraordinary resolution" 

. is used in the articles or contract, the term " spe 
cial resolution" should be substituted. 

This section should be replaced by section 141 of the (Pa.ragraph '18 o{ tho Beport), 
English Act subject to the.following changes and 
to the deletion of tho word"'" or the Arbiolos " from 
sub-section (5) thereof: · . 

(i) Only two kinds of resolutions shall be passed 
at a general meeting of the company, ah ordinary 
resolution and a special resolution. 

The amendment makes the provision 
of section 80 applicable to all bodies 
corporate irrespective of whether 
they . are companies within. t~e 
meaning of the Indian Companies 
Act ornot and also enlarges its scope 
by extending it _to creditors of com 
panies 'or corporations. 

(Para.graph 18 of the Report). 

This section should be replaced by section 139 of the 
English Act and sub-section (2) of the English 
section should be amplified to make Ito Iear that 
tho person authorised under this section can aot 
as the representative of the corporation in all the 
matters specified in the resolution authorising him 
to exercise the powers on behalf of the corporation 
which he represents. 

A new section similar to the provisions of sections 142 
and 144 of the English Act should be inserted. 

81 
'!Extraordinary and special 

resolutions. 

80 
!Representation of companlss a.t 

meetings of other companies 
of which they are members. 

New Section 
"Resolutions requiring special 

notice and resolutions 
passed at adjourned meetings. 
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( i) The. proceedings of general meet 
ings of a .Qompa.iiy or board of , 
directors shoUld contain a. fair i 
summary of what .transpirsd 
in the meeting and in particular 

This section should be amended as in the redraft (Para graph '19 of the Report). 
given in the Addendum (Item 4). The principal changes in ·the redraft 

are as follows . :- 

/' 

t.:i .. 
Qt,,· ............ 

..... 
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Any provision to the contrary in any articles of 
association or managing agency agreement shall 
be void. 

(v) A resolution 'sha.11 b~ a special resolution 
when it has been passed by a majority of 75 per 
cent. of the members present and voting ata meet 
ing of which not less than 21 days' notice specifying 

. the intention to propose a resolution as a · special 
resolution has beon duly given. 

(iv) Nothing herein contained shall affect the 
right to vote on an ordinary resolution given 
:tP. a*y' ·person· other than the sharehc Ider by 
-any contra'ct entered into before bhe'pe asingof the 
new Act, · 

(iii) A resolution shall be an ordinary.resolution 
when it bas bean passed by a bare majority of the 
members presentand voting at a meeting of which. 
not less than 21 days' notice shall have been given 
in a manner prescribed in the. Act. 

53' 
proceedings of 

meetings and of 
Minutes of 

general 
direct-Ors. 



(Paragraph 82 of the Report), 
The main change in the redraft is that: 
no body corporate can ho appointed 
directora of the company. Tho Com- - 
mittea examined ·the suggestion ~ 
whether there should be a provision - 
in this section empowering ~ 
the Central Government to direct · 
that not more than half .the number-' 

(ii) No report of the proceedings of 
the moating of a company shall 
be circulated or advertised 
at tho expense of the company 
unless the report contains all 
the particulars which aro re 
quired to be included in tho 
minutes. 

of all material questions asked 
or comments made, In · the 
caso of . minutes of directors' 
meetings the minutes shall also 
record tho names of directors 
who have dissented from a 
rosolu tion. 

:~ 

• This section should be amended as in the redraft 
given in the Addendum (Item 5). · 

83A 
Directors obligarory 

Directors 

) 

0 
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(1) Voting on the appointment of 
directors whether in a public or 

private co1I1pany is to be done 
individually. 

(2) ca:mi.l vacancies may be filled 
by directors but ouly until tho 
next following ordinary general. 
meeting. 

(3) '.J;ha categories of persons men-> 
tioned in sub-clauses (a) to (g) 
of clause (3) of sub-section 
(2) of tho redraft .will require 
at least 80 per cent. of the votes· 

. of the members present in per 
son or by proxy at a genera}, 
meeting and voting before they 
can be elected to tho board of· 

ot directors of a company should. 
be citizens of India if in the opinion· 
of tho Contral Government' it was 
in the national interest to do so.. 
but decided that it should be left to 
the Central Government to decide 
the issue: However, ·a reference to 
this point bas boon made in the · 
Report. 

.Should be amended as in tho redraft given in the (Paragraphs 84 and 85 of the Report). 
Addendum (Item 6). The principal changes made in these 

amendments are as follows : 

, 

83:B 
Appointment of directors 



~ I 
, j 

(Paragraph 86 of the Report). 

It would seem desirable not merely to.. 
amend the sections relating to the 
appointment, qualification and dis 
qualification of directors but also 
re-arrange them suitably so that the. 
vari?us sections in the present Com~ - 

I• 

(Paragraph 90, of the Report). 

~. 

A new section should be inserted to provide that-. 
(1) the age limitfor directors should be 65; , 
(2) the provision of section 186 of the English 

~ct regarding the disclosure of their age 
by directors to the company should be 
inserted as a sub-section of this section. 

This section. should not apply to private companies' 
other than subsidiaries of public companies. 

This section should be. suitably amended to provide 
that- 

(i) the requirements about the· qualification 
shares should not apply to (a) technical 
directors, (b) trusteeship holdings and 
(e) persons nominated by companies which 
hold the requisite qualification shares and 
(d) directors nominated by Government. 

84 
Restrictions on appointment or 

advertisement of director. 

New Secti.cn 
Retirement of directors nnder 

age Jimit and duty of directors 
to disclose age to con;ipany. 

-~ 
a. company. Tho object of this . ~ 
provision , is to prevent the · 
nominees of managing agents . 
or persons who can be presumed ' 
to be under the influence of - 

, , nianaging agents to be 'elected ', 
as directors in the two-thirds - 
quota .set apart for shareholders, . 
directors unless tbev have the · 
support of at least SO per cent. 
of the shareholders present at 
the• general meeting. 

2 3 1 



(Paragraph 86 of the Report). 
The principal changes made in the 

amendments to this section are as 
follows;. _ 

(i) The maximum,, amount for 
.qualification .. shares, is not to 
.exceed Rs. 5,000 in nominal 
value; 

(ii) a ,statutory time .limit of 2 
m?nths is fixed during which 
the qualification shares if n~t 
already held are to be ae 
_quired; . 

_(iii) the articles of a company ire 
precluded from varying this. 
statutory requirement; 

't. 

panies Act which relate to the appoint 
ment, qualification and disqualifica 
tion of directors , are brought 
together in a logical sequence. The 
relevant sections jseem to be s:~A. 
83B, 84, ~5, 86A and 86!. 

Should be amended as in the redraft given in the 
Addendum (Item 7). 

0 

Provided further that. in cases of. such 
nominations the fees received by the 
nominated directors should be paid back 
to the nominating companies; 

(ii) the consent of the directors to their appoint- , 
ment as such should be obtained also for 
new appointments as these are not covered 
under the present section 84 which covers 
only first appointments of dire~tors 
made under the articles of the company 
or at the time of its floatation. A suitable 
clause should be inserted to provide for 
auon consent under section 84; 

(iii) the directors should file a. declaration as to 
their holdings of the necessary qualifica 
tion shares. 

I• 

r 
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85 
Q11alliicn.tion of director • 
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(Paragraph 91 of the Report). 
The object of this new section is to 

limit the number of directorships 
that can be held by a person. 

(iv) it. is provided that all directors 
other than technical directors 
should hold the qualification 
shares beneficially. An ex 
caption is, however, made in 
the case of shares held by a. 
trustee for some third person 
not being a managing agent 
of the company or an asso 
ciate of a managing agent and 
for shares held by a nominee 
holder on behalf of some 
other company not being a 
managing agent of the com 
pany or an associate of the 
managing agent where the 
re;nuneration received by the 
nominee holder as director 
.is paid by him to such other 
companies and for persons 
nominated as directors by 
Government. 

'·' 

• The proviso to this section should be amended as 
follows: ' 

A new section should be inserted as in the redraft 
given in the Addendum (Item 8). 

86 
W alidity of sets of directors 

New Sccti.on 
rRestriotion on the number of 

direotorships to be held by 
a person. 
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(b) the power now conferred on a 
director to appoint an alter 
nate or substitute is to vest in 
the board of directors and not 
in the individual director; 

(a) a total prohibition is imposed on 
the assignment by directors 
or managers irrespective of 
whether such -an assignment 
is approved' by a. special 
resolution of a company or 
not; 

86B. 
Assignment of office by directors This section should be amend as in the redraft given (Paragraph 95 of the Report): 

' · ' in the Addendum (Item 9). · The principal changes ' made in this 
redraft are as follows: 

f . 

This section should be brought under 
the group of sections dealing with dis 
quuliflcations of directors whichshould 
come immediately · under sections 
dealing with qualifications of direc 
tors. 

The absence of the words italicised in 
column 2 has led to ambiguity which 
it is desirable to clear up. 

\ v 
. ., 

86A 
Ineligibility ·of bankrupt to act T.o be replaced by section . 187 of the English" Act 

as director. with suitable adjustments. 

"Provided that nothing in this section shall 
be deemed to give validity to acts done by 
a director after the appointment of such 

·director has been sh<ni.m to the C<Ympany to 
be invalid". 

r I I 
,>-- 
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(Paragraph ~01 of the Report). 
The. object of this new section is to 

indicate the general powers of the 
board of directors and to set out the 
limits of delegation of authority be 
the board to managing agents and 
committees of directors. Clause (2) 
of the redraft enumerates the matters 
in respect of which the direetors 

~ The object of this proviso is to prevent co 
constituted attorneys who are not 
officers of a company from taking 
advantage of the indemnity provided 
by clause (c) of tho present section 
86C. 

(e) if during the period of absence 
of the original director he has to 
retire under the terms of his 
appointment from the board, 
the alternate or substitute 
appointed for him in the board 
will not be eligible for reappoint. 
ment, but the original director 
will be so eligible. · 

' I 

A new section should be inserted as in the redraft 
given in the Addendum (Item 10). 

(a) The proviso {ti) should be deleted. 
(b} The following proviso should be added to this 

section: · 
"Provided that no such indemnity shall apply 

to the constituted attorney of tho managing 
agent of the company unless such attotlley 
is or is deemed to be an officer of the eompany." 

New Sutton 
General powers of a board of 

directors vis-a-via managing 
agents and committees of 
directore. 

860 
· voidance of provisions 
relieving liability of directors. 
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(3) Provision is also made for the· 
recovery of any monies paid in 
contravention of this section 
and a corresponding reduction 
in t~e penalty, where such 
re<lovery has ,been partially 
made proportionate to the 
amount recovered, has been 
provided. 

(Paragraph 106 of the Report). 
The main changes made in these 

amendments are as follows: 
(I} The prohibition of loan is ex: 

tended to any firm or private 
company of which the director 
of the lending company is a 
member or director and also to 
any public company, the mana 
ging agent, manager or directors 
of which are accustomed to act 
in accordance with the directions 
or instructions of the directors 
of the lending company. 

(2) The penalty provided for con 
travention of the provisions of 
this section is enhanced. 

cannot delegate powers to managing 
agents. Similarly, clause (3) of the 
redraft indicates the limits of the 
powers of committees. 

• This section should be amended as in the .redraft 
given in the Addendum (Item 11). 

86D 
Loans of directors 

r ~- 



(Paragraph 107 of the Report), 
The scope for abuse of the provisions of 

this seotion will be considerably 
reduced if the holding of office or 
place of profit by a director in a 
subsidiary company except with the 
consent of the holding company in 
general meeting by a special resolution 
was prohibited. 

In the Chapter of the Report dealing 
with accounts and audit it has been 
recommended that book debts which 
are not repaid within a specified 
period shall be treated· as loans and 
advances for the purposes of the 
balance sheet, but it is not the 
intention of the Committee that the 
penal provisions which attach to the 
making or receipt of loans and 
advances by the directors or the 
managing agent should apply to book 
debts which are treated as loans and 
advances. 

l 

(a) The first paragraph of this section should be 
amended as follows: 

"No director or firm of which such a director 
is a partner or a private company of which 
such director is a director shall without .the 
previous consent of tho company in general 
meeting by a special resolution hold any 
office or place of profit under the company 
except that of a managing director or 
manager or legal or technical adviser or a 
banker". 

A new section should be inserted to provide that 
penal provisions regarding prohibited loans· and 
advances should not apply to debts treated as 
loans and advances for the purposes of the balance 
sheet unless the transactions in question were 
from their very inception in the nature of loans 

· and advances. 

86E 
Director not to hold office of 

profit. 

Ne-w Section 
Savinge in the case of certain' 

debts .. 
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(Paragraph 108. or'the Report). 

., 
Extension of this provision · in the 

manner proposed is necessary to 
prevent an. unscrupulous director of 
a holding company from .taking. 
advantage of the law. 

- .'r I" 

{a) This section should be: amended to provide- 
(i) tha:t the previous consent of the. directors 

would be necessary for any such contract 
• ' as is mentioned in this sectlon; - 

(#) that in the absenceof previous consent the 
contract niust be ratified by the directors 

, at a meeting within. a period of two 
. . months; 
(iii). that the amendment of this section should 

not extend to contracts already in exis- 
. · tence, . 

· · Provided t}fat the previous consent of the board of 
directors tp any contracts or the ratification. of 
contracts where. they were made without the 
directors' previous consent should be given at a 
meeting of the board of directors and not by 
cir~ulation of the proposal. 

(b) The prohibition oontained in the above olause 
should also apply to the holding of office or place 
of profit by a director of a holding company in a 

· company 'f.hichis a aubsidiary unless the director . 
in question returns the remuneration .reoeived 
by him from the subsidiary company for holding 
office or place of profit to the -holding company. 

(c) The explanation to this section should be amend- 
ed as follows: ' 

"For the purposes of this section, the 9ffico of 
managing agent shall not be dee med to be 
an office of profit under the company and 
a trustee. for debenture holder shall not be 
deemed to hold a place of profit under the 
company." 

. I 
'( 

I' 
I 

. s6:F 
Sanction of directors necessary 

for certain contracts, 

.. 
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The amendments involve the imposition 
of some additional restrictions on the 
powers of directors and these have 
been explained in the Report. 

A. 

(A) Clauses (a) and (b) of this section should ho (Paragraphs 102-104 of the Report). 
amended to read as follows: 

"(a) sell or lease or otherwise dispose of the 
whole or substantially the whole of the 
undertaking of the company: 

Provided that where a company owns more 
than one independent undertaking\ the 

(Paragraph 111. of the Report). 
The principal changes are that- 

(1) under sub-section (1) of section 
184 of the English Act, a 
director can be. removed by an 
ordinary resolution, 

(2) under sub-section (3) of the 
English section, 'the director 
concerned has the right to make 
a representation to the company 
at the company's expense, 

(3) the director concerned has tho 
right to claim compensation for 
premature retirement. 

This section should be replaced. by section 184 of 
the English Act but the proviso to sub-section (I) 
of section 184 of the English Act will have to be 
slightly revised to suit Indian conditions. 

(b) Contracts" for underwriting, or subscription or 
purchase of shares and debentures of th'? company 
should also be brought within the scope of this 
section. 

86H 
Restrictions on powers of · 

direotors. 

86G 
Removal of direotors 
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directors shall not dispose of any such 
undertaking without the consent of the 
shareholders by an ordinary resolution by 
which the shareholders may also prescribe 
such conditions as they think proper with 
regard to the use or disposal of the sale 
proceeds subject to the provisions of the 
Act regarding reduction of capital. 

On acquisition of undertakings by Govern 
ment or by any local authority, the sale 
proceeds .reccived should be invested in · 
trust securities until the company in 
general meeting has decided otherwise. 

(b) remit or extend the date of repayment of 
any debt due by a director". 

(B) The following proviso should be added' 
"Provided that nothing herein shall affect 

the right of a buyer or lessor to buy or 
take lease of the undertaking in good 
faith". 

(C) The borrowings by the directors of a company 
should not exceed the subscribed capital plus the 
free reserves of the company, without the consent 
of the general meeting, but this should not affect 
borrowings:made before the commencement of the 
Act which exceed this amount but are presently 
within the power of the directors to make. 

(D) No rigid rule should be laid down as-regards (Paragraph 87 of the Report). 
the method of payment of directors' fees, i.e., the 

, company should be solely entitled to decide 
whether they should be paid by way of monthly 

' 

t 
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re~uneration or by way of fees for attending the 
meetings. A company managed by a, managing 
agent should also be entitled, by a special resolu 
tion to pay to directors a commission, not exceed 
ing in the aggregate one per cent. of the net profits 
as defined in the Act, but this should oniy be 
allowed where remuneration received by the direc 
tors is a fen for attending the meetings, i.e., this 
should not apply where a director is in receipt of a 
monthly remuneration. Such commission paid to 
directors ·shall be treated as working expense. 

(E) In the case of a company not having a manang- . 
ing agent any commission that is paid, to directors 
.who are not full-time employees or managin~ 
directors Of the company should not exceed in the 
aggregate 3 per cent, of the net profits as defined in 
the Act. Here again, a special resolution would 
be required to sanction the payment of such 
commission and the Commission shall be treated 
as working expense, No director, other than a 
full-time employee. or managing director, who is ' 
.in receipt of any commission from a holding 

. coinpany should be entitled to rc!'eiv"" JJ·DY com- 
mrasion from a subsidiary of such holding company. 

The speciitl resolution under the above clauses (D) 
and (E) should not remain effective for a period 
exceeding 5 years, · · 

(F) The provisions of clauses (D) and {E) above should 
take effect from the day when the Act comes 
into force. 

\ 
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' A new section should be inserted to provide that-- {Paragraph 109 of the Report). 
(i) a mee~ing of the board of directors should 

be held at least once in two months; but 
1 where a meeting of the board of directors 

cannot be held for want of quorum, that 
should not be taken to mean that the ~~~----~-------~~---- 

NI 
0) 

- C1l 

(Paragraphs 92 and 93 of the Report). 

(G) The dirsctora should not contribute more thsn 
Rs. 5,00() per annum to any fund without the 
consent of the shareholders. 

(H) This section should not apply to private com 
panies other than subsidiariea of public companies. 

(iJ,) The grounds on which the office of director will 
be -vacated should be tied up with the sections 
det\ling with the appounrnent and disqualification 
of directors. 

(b) A further ground for vacation should be convic 
tion for any offence which is non-bailable under 
the Criminal Procedure Code or any other enact 
ment for the time being in force. 

(c) Another ground for vacation of office should be 
the attainment of the age limit of 65. · 

(d) rut:-~ection (2) of this section should apply only 
to private companies other than private subsidia 
ries. 

(e) Substitute the following for sub-olause (d) of sub 
section {I) of this section: 

"if he or the private company of which he is 
a director fails to pay calls made on him , 
or such private company in respect of 
shares .held by _him or such private com 
pany within six months from the date of 
such calls being made, or" 

, ---------,-\-.--- -...----·- ---·- -:-r· .... ------- 
1 ~ ~ ' \ - - 

New Section. 
Frequency _f"f, and quorum at, 

board meetings. 

-· 

86All 
Vacation of office of director ' 
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New Section 
Prohibition of tax-free. pay- Another new section should ho inserted as follows ; (Paragraph 88 of the Report), 
ments to employees. 

(Paragraph 94 of the· Report). 
Under this section persons found guilty 

of certain fraudulent acts may be 
debarred from taking part in the 
management of companies for five 
years except with the permission of 
the Court, 

New Bootion 
Power to restrain fraudulent A new sec•,fon similar to the provisions of section Ui8 

persons from managing com- · of the English Act should be inse~d. 
paniea. 

provisions of this section have been con 
trsvened and the meeting should stand 
adjourned to a later date; 

(U) the quorum. of the board meetings should be 
either two directors or one-third of the 
number of directors whichever i3 higher; 

ciii) a resolution passed in circulation by the 
drrectors will be valid only if it has been 
circulated to all the directors present in 
India and approved by a majority of 
those who would be entitled to vote on 
such a resolution, if it was placed before 
a meeting of the directors. Similar 
rules should apply to circular resolutions 
passed by a committee of directors; 

(iv) notice in writing of a directors' meeting 
should be given to all directors for the 
time being in India. 

3 2 l 
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New sections should be inserted 'on tho following ((Paragraph 89 of the Report). 
lines: Section 191 of the English Act regu- 

(i) No compensation shall be payable to a lates payment of compensation by 
director of the company, provided, how- a company to directors for loss of 
ever, that this shall not be construed to office, e+c. ' 
prohibit payment to a managing director Section 192 similarly requires the 
or manager for lose of office in his ca parity approval· of a company for any 
as such managing director or manager or j payments to directors in connection 
to prohibit the payment of any remunera- with the transfer of any of its 
tion to him for any other service rendered property to them for loss of office, 
by him under the company. otc. 

(ii) Section 192 of the English Act should be \ Section 193 imposes a duty on directors 
adapted with the specific provision that to disclose payments for loss of ~ 

· no compensation should be payable by office, etc., made in connection with -1 
the company. the transfer of shares in a company. 

(iii) Section 193 of the English Act should be I Section 194 provides for some supple- 
adapted but it should be made clear that mentary measures for the recovery 
no payment is to be made by the company. of any payment which may have ·, · · . · l been made in contravention of sec- 

tions 191, 192 and 193. 
A new section similar to the provisions of suction (Paragraph 100 of the Report). 

195 of the English .Act should be inserted with the This new section provides for' the . 
addition of tho following clause : ' maintenance of a register by every 

' company ·showing 'the 'holdings of 
"It shall ·bo' the duty of every director of a shares in or debentures of a company 

company, and of evory person deemed to or its subsidiary or holding rompany 
be a director to give notice to the com- by the directors of a company- 
pa,ny of such matters relating to himself whether such shares or debentures are 
as may be necessary for the purposes of held by or in trust for them. 

- "No remuneration payable by tho company Section 189 of the English Act prohibits 
to any officer, employee or servant should tax-free payments to directors. 
be tax-free." 

New Section 
Register of directors' share 
holdings, etc, 

New Sections· 
Sections-on payment to director 

for loss of office, etc, 

\. -..- y 
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'l.'his suggestion will. obviate tho -noces 
sity of repeating wholesale changes 
in th!" particulars to bo supplied under 
this section every time if a small 
change occurred containing informa 
tion about all directorships. 

I 

(Paragraph 1'12 of tll() Roport). 

The additional clause proposed to be 
inserted is based on the recommen 
dations of tho Millin Commission 
(pp. 53-54) and requires a director 
to disclose information of his holdings 
in a company or i~s subsidiary or· 
holding company and provides penal 
ty for failure to do so. 

-·-------- ------- ------------ 
~~ ~ . 

------~'--------·----~-),,"'---- - -~--- 
I 
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Sub-section (1).-Adcl the words "managing director" 
after tho word ''director"' in tho second lino of 
this sub-section. 

Under clause (b) of this sub-section it should 
be added that where a corporation has 
nominated a director, the particulars of 
both, the nominating company and the 
nominated director ehould be given. 

Sub-section (2) (i).-For practical convenience it is 
necessary to provide under this sub-section that 
changes to be notified to tho Rogletrar in ~ho diroo 
tor, manager or managing agent or any other 
particulars contained in tho. register to be kept· 
under section 87_ should be recorded in n. separate 

this section. Any such notice shall be 
in writing and ifit is not given at a meeting 
of directors the person giving it shall take' 
reasonable stops to secure that it is brought 
up and road at the naxt meeting of direo 
tors aftor it is "given. Any person who 
makes default in complying with the pro 
visions of this sub-section shall ba guilty 
of an offence and liable' on conviction to · 
a fine .not exceeding fivo thousand rupees 
or imprisonment not exceeding two years 
or to both fine nnd imprisonment". 

\ . ~· 
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·' Managing Agents 

(a) Sub-sections (1)· & (2).-These two sub-sections . (Paragraph 117 of the ~~port). 
should be recast to provide that- 

. ( i), as regards future managing agency agree 
ments, the period 'of appointment in the 
first instance should be 15 years and the 
period of renewal of the agreement should 
be limited to 10 years at a time; . 

(ii) no .renewal or re-appointment or extension 
of tho term of appointment of a managing 
agenc should be made except during the 
last 24 months of the agreement due to 
expire, 

A suitable explanation of the term "re-appointment" 
should be added under which re-appointn ant 
should mean the appointment of persons having 
the same or substantially the same interest in the 
outgoing managing agancy, but nothing in the 
explanation should prevent the re-appointment of 

register with the Registrar of Joint Stock Com 
panies and that this register should be open to 
inspection on the payment of usual charges. 

Sub-section (2) (ii).-Tht' period of 14 days prescribed 
in this sub-section shoula be extended to 28 days. 

A new snb-seotion should be added imposing an 
obligation on directors to disclose such particulars 
as are-necessary for the purposes of this seotion 
within 20 days of the acceptance of any other 
directorship by ·them. Section 81 should also 
contain a sub-sectdon for a default fine not 
exceeding Rs. ~500. 

-, 
r 
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(Paragraph 118 of the Report). 

any person or persons provided such re-appoint 
ment does not extend beyond the duration of the 
original term ; 
f.t,(iii) As regards Jexisting agreements they 

should all expire on the 15th August 1959 
unless they expire before that date, and 
the terms of remuneration prescribed 
under tti,e new Act. 'ehould' apply to all 
such agreements after the Act has been in 
force for two years. 

Should a managing agent, however, within a period 
of one year from the passing of the Act be pre 
pared "to bring his terms of remuneration in line 
with the provisions of tho Act as from the com 
mencement thereof, with tho agreement of the 
company, ho should ha eligible for reappointment 
for a period Of ten years as from the date of such 
reappointment and the original agreement will 
automatically stand cancelled. 

Not~itpstanding the terms of any contract that 
may subsist in regard to the duration of the con 
tract and the remuneration, all othor terms should 
be effective as in the now Act from tho date on 
which the Act comes into force ; 

(iv) private managing agency companies (Paragraph 1113 of the Report). 
should not themselves be managed by 
managing agents. r 

3 2 
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(Paragraph 119 of the R~port). 
The question whether a managing agent 
· should be removed by an ordinary 

resolution or a special resolution for 
fraud or breach· of trust or gross 
negligence or gross mismanagment 
was not free from difficulty. It was, 
however, felt that an ordinary reso 
lution should suffice for removing a 
managing agent · who was found 
guilty of fraud or breach of trusb 
in relation to the affairs of the com. 
pany and for cases covered by item 

(iii) but a special resolution should 
be required in all other cases. 

- /'{ -- --- ----...- . 

v \. - 
Olai1U1e (a) :-;-This clause should be amended to 

provide that- 
( i) the following ground should be added to the 

grounds for dismissal specified in this clause: 
"for fraud or breach of tru.st or gross negli 
gence or gross mismanagement" ; 

(ii) a managing agent can be removed for fraud 
or. breach of trust by an ordinary resolution 

. while a special resolution will be required in 
all other cases to remove- a managing agent ; 

(iii) a. managing agent can also be -removed by 
an ordinary resolution for fraud or breach of 
trust committed by him in respect of any other 
eompany under his management which has 
been proved in a Court of law; 

(iv) 110 resolution should be required to dis· 
miss a managing agent who has been convicted 
of an offence specified in clause (a). On such 
conviction, his office should be automatically 
Tacatad subject to the proviso that vacation 
should not take place ( i) if the offending mem 
ber, director or officer of the managing agency 
company or firm, as the case may be, is ex 
pelled or dismissed by the managing agent 
within 30 da.yt from the date of the conviction 
or (ii) if his conviction is set aside on appeal. 

Provided that where an appeal is presented 
against conviction, the directors should have the 
power to require the managing. agent to suspend 

(b) Sub-section (4).-It should be provided that 
the word 'remuneration' in this sub-section should 
not include compensation. 

( 

87B 
Conditions applicable to mana 
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(Paragraph 121. of the Report). 
There is no such provision in the present 

Act, with the result that some 
managing agents have resigned, 1,>y 
collusive arrnngemants with their 
successor or the directors of tho 
company, without rendering accounts 
to tho company. 

(Paragraph 120 of the Report), 
The present section requires only an 
ordinary resolution. 

·r • 
,.- 

"Whore a managing agent resigns, the directors 
of the company shall prepare a statement 
of the affairs of the company as on that 
date along with a balance sheet and profit 
and loss account according to the require 
ments of tho Act made up as on that 
data and for the period ending on that 
data and obtain a report from the auditors 
of the company on such balance sheet 

, and the profit and loss account according 

For the purposes of this clause, any two directors 
should have the power to call a general meeting of 
the company and the managing agent should also 
have the right to make a statement· orally or in 

·writing to the shareholders explaining his position ; 
Olause (c) :-Should be replaced by tho following : 
"a transfer of office by a managing agent shall 
be void unless approved by tho company by 
a special resolution.'' 

At the· end of clause (c) the following provision 
should be made : 

the offending member, director or officer concerned 
and in the svent of the managing agent not 
complying with this requirement within a period 
of 30 days tho directors shall have the power to 
suspend the managing agent up to the final dis 
posal of tho appeal. 

3 2 1 



' The proviso to this clause should be replaced as (Paragraph 119 of the Report), 
follows: 

(i) In tho case of a managing agenbwhioh is 
a public company and whose shares are 
officially quoted on a recognised stock 
exchange, the exemption granted by 
section 87BB should coni_inue, i.e., there 
should be no restriction imposed on the 
transfer of shares in such a company 
although Government should continue to 
have the power of withdrawing such 
exemption in any case where they are 
convinced that the exemption is being 
abused. 

(ii) As regards firms and companies other than (Paragraph 122 of the Report). 
public compariies as defined above which 

to the requirements of the .Aot. The • 
resignation of the managing agent shall 
be considered along with such statement 
of affairs, balance sheet, the profit and 
loss account and the auditor's report. 
Until then the resignation shall not be 
effective. The acceptance of resignation 
of a managing agent under the above 
circumstances will not, however, affect 
his rights other than as managing agent or . 
liabilities,· vis-a-vis the company. In l!t 
case where a managing agent is removed, 
he should have the right to enforce any 
claim be has against the company subject 
to any counter-claim the company may 
have against him." 

.\_ 
( 

.,, 
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a.ot aa managing agents; there should be 
a schedule to tfa: Act providing- 
(J) that every managing agency firm and 

company to which J;hr schedule 
applies should file with each company 
under its management at tho time the 
managing agency agreement is exe 
cuted a declaration stating the names 
of the partners of the firm and their 
respective interests in the firm and 
the Interests of the co-sharers, if 
any, in the managing agency remu 
neration. or; as the case may be, the 
names of the shareholders of tb:a 
managing agency company and their 
respective shareholdings, as at the 
date of the agreement. In tho latter 
case the declaration should further 
indicate whether the shares held are 
held beneficially, and if not, the par 
ties on whose behalf they are held, 
and should further state that there 
is no arrangement whereby the con 
trol of the managing agency company 
is vested in persons other than the 
registered or beneficial holders. Such 
declaration should be signed by a 
partner or director. of the firm or 
company. ln t}J.e case of mana~ing 

-, 

I• 
'3 2 I 

(' ---- - 



--- -- - ---- ----- - -------- - ·- _.._ -- -- - - -- ~ - - - l 

·--------~-.,.... 
' 

(2) similarly, a declaration so signed 
should be filed with each managed 
company on any change of partners 
in the firm or co-sharers or sale or 
transfer of shares in the 'company 
giving details of such change or 'of I 
the ahares sold or agreed to be sold or transferred, and the names of per 
sons. foregoing the old and acquiring 
the new Interest in the firm or trans 
ferring and acquiring the shares sold 
or agreed to be sold; 

{8) that the declaration to be made under 
(1) and (2) above should be available 

·for Inspsotion at all times during 
working hours by shareholders of the 
managed. company. The share 
holders should be entitled to copies 
of the same on payment of the pres 
cribed fee; 

(4) that the managing agency agreement 
should automatica.lly and immediately 
expire if- 

(a) in the case of a managing agency 

agency agreements Inexistence on the 
date ·the .Act comes into .force the 
declaration should. be filed within 
three months of that date giving the 

- particulars as on the date the .Act 
comes into force; 

'f 
, 
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firm tho collective sh ares of the 
parsons who were the original 
partners at the date the manag- · 
ing agency agreement was entered 
into are at any time during the 
continuance of· the agreement 
reduced to less than a moiety 
of their collective shares at the 
date of agreement ; 
(b) in the case of a managing agency 
company, the voting rights attach 
ing to the shares held collec 
tively by the 1persons, who were 
beneficial shareholders, in~, the 
managing agency company at the 
date when the managing agency 
agreement was entered into, at 
any time during the continuance 
of the agreement falls below 
fifty-one per cent. of the total 
voting righte . attacliing to the 
subscribed capital of the 
company, For the purpose Qf 
this clause, the qualified voting 

· rights attached to preference 
shares under the Committee's 
recommendations on section 49 

. and any voting rights which may 
·be attached to debentures should 

2 I 
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Olauae U)-Should be amended to provide that- ·(Paragraph 119 of the Report) •. 
(i) the appointment of a managing agent 

and the renewal of his agreement should 
be by ordinary resolution; · 

(ii) removal of a managing agent for fraud 
or breach of trust in relation to the com 
pany or for fraud or breach of trust com 
mitted by him in respect of any other 
company i under his"''management which 
has been proved in a'Court of law should 
also be by an ordinary resolution; 

'- 
(iii) removal of a managing agent for gross 

negligence or gross mismanagement should 
be by a special resolution; 

(iv) the variations of a managing agent's _oon- (Paragraph 123 of tho Report). 
tract should be by a special.resolution un- 
less such variations are made with the pur- 
pose of bringing the terms of the contract 
in line With the provisions of the future 
Aot in which case an ordinary resolution 
would suffice. l · ·• ,,,, fwJ 

(Paragraph 124 of the Report). 
This redraft limits the amount of 

, compensation payable to the manag 
ing agent.'~ under .:i.this __ clause. 

- ' ' 

Olauee (e)-Should be amended· as in the redraft 
given in the_Addendurn (Item_12). 

be included in computing the 
· total voting rights in the com 

pany. 

( 
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[Paragrapha 125-130, 132 and 133 the 
Report). 

Clause (1) of this r~draft. replaces· 
existing sub-sections (1) and (2). 
Clause (2) .defincs net profits and 
replaces existing sub-section (3), clause 
(3) is new and clause (4:) provi- 
des that the revised terms of re 
muneration shall apply to all com 
panies after. two years have clap- i~ 
sed from the date of the commence- co 
ment of the A"ct but a managing 

· agent who elects to bring the terms 
of appointment in line with · the 
provisions of the new Act within 
a period of one year from its 
commencement,· shall be entitled 
to the new terms of remuneration 
from the date on which the new 
terms of appointment are brought 
in line with tho provisions of the 
Act. 

The principal changes made in these 
amendments are as follows;- 

(i) limitation of remuneration pay 
able to a. managing agent in 
respect of his services as a 

This section should be amended as in the redraft; given 
in the Addendum (Item 13), subject to the Note 
appended to it. - 

~· 
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Remuneration of m1111&ging · 

agent. 

(3) (I) (2) 
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(vi) a managing agent will not 
be paid any office allowanoo 

of" calculation. of 
. is considerably 

(ti) the basis 
net profits 
altered; 

hlnnag1ng ageJ,l~ or otherwise to 
12!% of the net annual pro. 
fits; 

(ii) proYISlO:Q. for additional 
remuneration in special cases . by 
a special resolution of the com 
pany which must be appro 
ved by the Central Authority 

·as being in the public inter- 
est; ' 

(iii) in the event of absence or 
inadequacy of profits the amount 
payable to a managing agent · 
as remuneration should be 
limited to a, maximum figure of ~ 
Rs. 50,000/-: - 

(iv) subject to this maximum the 
actual amount of minimum re 
muneration in the event of absence 
or inadequacy of profits should 
be such· as is considered reason 
able by the company at its first 
or subsequent annual general 

/meeting; 

-« \_ 
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but. will 'be entitled to be re 
imbursed for all expenses in- · 
curred by him on behalf of a 
managed company and sanc 
tioned by its directors; 

(vii) a managing agent's remu- 
neration will . not be payable 
to him. till the accounts of the 
company have · been audited 
and laid before the meeting; bub 
minimum remuneration may be 
paid in suitable instalments as 
provided by the agreement ; 

(tJiii) the new basis of remunera 
tion to managing agents should 
apply to all existing companies 
as soon as two , yea"rs · have 
elapsed fyom the date of the 
commencement of the Act except 
that where a managing· agent 
elects to bring the terms of his 
appointment in line with 
the provisions of the new 
Act. 'vithin one year of 
the commencement of the new 
Act (vide section s7A of the Act), 
the new basis. of remuneration 
sAAU a:ppl;v fro~ ~~e qate oq 

' 
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[Paragraph 134 of the Report). 
The object of this new section and 

schedule relating to it is to lay down 
the general powers of managing 
agents vis-a-vis directors; The sche 
dule attempts to summarise in a 
convenient form the powers to be 
exercised by the managing agent. 
The scheme of the "sohedule is that 
certain general powers of manage 
ment are given to the managing 
agents in clauses (2) and (3). Even 
within'~'the limits of these general 
powers~ certain specific 'i' powers will 
not be exercisable by managing 
agents except with the specific 
approval of the directors of the com, 
pany. These powers are set out 

whioh the terms of appointment 
of the managing agent are 
brought in.,Lline.,..:with the new 
Act. 

A new section shocld be inserted between sections 870 (Paragraph 131 of the • R{)port). 
and 87 CC debarring a managing agent, his [flrm 
or partner or his private company or a director or 
manager of the private company from holding 
any office of profit in the managed company. in 
respect of which he can draw separate managerial' 

. remuneration in addition to the remuneration 
payable to the managing agent under the 
agreement. 

A new section should be inserted as in the redraft 
given in the Addendum (Item 14). 

'f 

' 
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New Section 
General powers of managing 

agents, 

New Section 
Managing Agent not to hold 

office of profit in managed 
company. 
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(i) whore tho -mn.n.aging agent is 
acting as tho buying undjnr sell 
ing ag.:mt for tho managed com 
pany, commission being paicl to 
him by the company ; 

· I 

(Paragraphs 141 to 145 of the. Report). 
In the Committee's opinion the pw 

blem appears to fall under the three 
broad beadings:- · ' 

(Paragraphs 136 and 137 of the Report). 
The amendments proposed in this 

section follow closely the amend 
ments in section 86D and the principal ~ 
changes made in it are the same as 
in that section. 

in clause (4) of the schedule. It 
is, therefore, provided that in res 
pect . of general powers given to 

~ managing agents, the directors may 
order that they shall be exercised 
by the managing agents under 
their control and direction. 

-. -----·----- ------- 

Anew section to replace sub-section (5) of section 87D 
and to deal with commissions on sales and pur 
chases by managing agents should be inserted to 
provide that- · 

(a) (i) in no case should the managing agent or his 
· associate bo entitled to receive commisslon from 

the managed company in respect of goods bought 
on behalf of the managed company ; nor should the 
managing agent or his associate receive any com 
mission for selling the finished products of the 
managed company from the maneged company's 

Should be amended as in the redraft given in the 
Addendum (Item 15). 

Neio Section 
Restrictions on purchases and 

sales and retention of commis 
sion received from third par 
ties, by managing agents and 
their power to act as distri 
butors of the managed com 
panies. 

·' 

87D 
Loans to managing agents - 
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It was felt that it was the duty of the 
managing agent as such to procure 
raw materials, eto., for the managed. 
company. It wn.! also felt that 
under normal circumstances it was 
tho duty of· the managing agent as 
such to sell the finished products of 
the managed company where sales 
were effected from the managed com 
pany's factory or from the managing 
agent's head office. It was not 
considered, however, that the manag 
ing agent was under any obligation 
to sot up distributing centres for the 
purpose of distribution of the 
managed company's products. It was 
considered that it might be in the 

(iii) where there are contracts bet 
ween the managing -agent and. 
the managed company. 

(ii) whore he is acting as managing 
agent, selling agent, eto., for some 
third company and receiv- s com 
mission from such a third com 
pany in respect of sales made by 
such company to the managed 
company; and 

factory or from the managing agent's head office ; 
(ii) the ·company should,· however,. be entitled to 

appoint the managing agent or his associate to be its 
distributor.for the sale of its products at any.place 
outside the State in which such products are manu 
factured or the managing agent's head office is. 
situated provided that the managing agent already 
maintains his offices in the other parts of the coun 
try or outside the country for.bis own business and 

, _the remuneration payable to him as such distri 
butor is in the opinion of the directors reasonable 
and is prescribed by. special resolution appointing 
him as such and no iother expan"es are payable by 
the managed company ; 

·(iii) the period of such appointment should in no case 
exceed five years at a time ; 

(iv) particulars rolating to such appointment should 
be entered in the register of contracts and available 
for tho ~hareholders ; 

(v) the material terms of thF proposed contraob 
should be sot out in the resolution ;. 

(vi) the resolution should specifically provide that 
payment to the company for any goods; materials 
or property supplied by the company shall.be made 
within a month from the date of supply. 

(b) (i) The managing agent should, if so authorised 
by an ordinary resolution of the managed company, 
be ontitled to retain any commission or othor re 
muneration which he may earn in his capacity as 
managing agent, manager, agent, secretary or dis 
tributor of any other body corporate or concern, 
on any goods, power, freight; repairs or other ser- - 
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Aa regards principal-to-principal con 
t tracts it was also appreciated that 

circumstanoea might arise where it 

interest of the managed company 
that the managing agent should, in 
practice, act as such distributor as 
he had the knowledge of the products 

· and had a greater interest in promot 
ing sales than a third party might 
possibly have, . 

As regards the casts where the managu;g 
agent is in receipt of commission froni 
third parties in respect of goods: sup- - 
plied by such parties or services ren 
dered to the managed company, it 
was agreed that in many oases it 
might well be in the interest, of the 
managed company that these arrange 
ments should continue, e.q., the· 
case of a managing agont of an alee. 
tricity company which supplies 
power. to a mill under the same 
management, provided that in all 

' cases the prices charged to the 
managed company were in the opi11 
nion of the directors market prices 
or otherwise reasonable. · - 

. . 
(c) (i) Exoept with the consent of the company in 

general meeting by a special resolution, no com 
pany shall enter into any contract with' the manag 
ing agent or any partner of the managing agent, 
if the managing agent is a. firm, or any director or 
member of the managing agent, if the managing 
agent is a private company, for the sale, purchase 
or supply of goods, matoriaa or property 
or for the under-writing of any shares or deben- 
tures to be issued by the Company ; · 

'(ii) no such contract should be for a. period exceed 
ing three years ; 

(&ii) the material terms of thE'-'proposed contract 
should be set out in the resolution; 

(iv) the resolution should specifically provide that 
payment to the company for any goods, materials 
or property supp~ad by tqe cQm:pany shall b~ 

I 

(#) the details of such contracts should be entered 
in a separate register which should be open to ins 
pection under tho provisions of section 91A. 

vices contracted for by him on behalf of the mana 
ged company ; provided the- prices charged are at 
market rates or are otherwise reasonable ; 

·-------------------------------------------------------- 
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(1) T1.iJ.e grant ofloana to a company 
under the same management as the 

. lending company or tho making of 
any guarantee or tho providing of 

· any security to any such company is 
prol-ibited unless sanctioned by a 
special resolution. Tho explanation 
to sub-section (1) of the redraft 

_attempt~ to define a. company 

'{Paragraph fas of the' Boport). · 
The ·.principal changes made in this 

section are a& follows : 

; I\ 

u 

-, 
·/ 

wa.S in the interest of tho managed . 
company that these should 0(: allow 
ed. 

(i) With regard to existing. loans and guarantees 
which go beyond the provisions of the above item 
of the Addendum (Item 16) they should be brought 
in line with the provisions in question within six 
months from the commencement of the new Act, 

(ii) Similarly theexisting loans and guarantees which 
go beyond section 86D (loans to directors-Item 
11 of the Addendum) and the existing· loans, gua 
rautees and current accounts which go beyond the 

' This section should be amended as in the redran 
given in the .Addendum (Item 16) with the follow 
ing. further pr(!visions : 

8'1E 
Loans to or by .companief. under 

the-same management. 

" ·., " . . '.(ct ;I 1 
made ~thin a month from the ate 01 supp y ; 

(v) the details of such contracts should be entered 
. in a separate register which should be open to 

inspection under the provisions of section 91A. 
I 

(d) The managing agent shall account to the managed 
company for all rebates, commission or other 
remuneration [other than those permissible under 
(a), (b). and (c) above or remuneration allowable 
under section 870 of the Act]. 

(e) All existing contracts- between a managing agent 
and the managed company or between a manag 
ing agent and a third party relating to any of the 
matters mentioned in clauses (a), (b) and (c) above 
should terminate not later than five years fromthe 

r date of thr puhlicatdon of the Report and no 
future contracts on these matters should oe 
entered into except on the terms set out in those 
clauses. 

,, 
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under the same management. Under 
the explanation companies are to be 
deemed to be under the same manage 
ment if any parson occupies in 
respect of those companies one or the 
other of the positions, namely, (i) 

. manager, (ii) managing director, 
(iii) managing agent, (iv) partner 
of the· managing . agency firm, 
( v) member or director of the managing 
agency comp11ny where the managing 
agent is a private company or (vi) 
where the majority of the director!'< 
of both the companies were common 
to each company. 

(2) Exemption is provided for the 
making of loans by a holding com 
pany to its subsidiary or' by any 
managing agent to any company 
under his management or to the 
giving of a guarantee or security by 
holding company or managing agent 
in respect of any loan granted to 
such subsidiary company or to com 
panies under the management of 
the managing agent. · 

(3) Provision is made for a penalty for 
contravention of this section with 
the proviso · that where any Ioan 

-----·------ - - --·- ----- ~----- 
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' 

provisiona of section 87D (Item 15 of the 
Addendum) should be brought in line with the. 
provisions of these sections i.e., sections, 86D and 
87D, within six months from the commencement 
of the new Act. 

3 
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(I) A limit is imposed on the amount 
of investment which companies with 
in a particular group can make in 
the shares of the other companies 
in that group. 

(2) 'l'bis limit is fixed at 10 per cent. 
of the subscribed capital of the com 
pany in which tbe investment is to 
be made and not exceeuing 20 per 
r.ent. of the subscribed capital of the 
investing company in the particular 
group. 

(3) An attempt has been made to de 
fine " particular group ". 

made in contravention of this section 
has been partially repaid, the penalty 
will be proportionately redu~ed. 

(Paragraph 139 of the Report). 
The principal changes made are as 

follows; 

-- ---, ,- ----- --- - --- - --- -··· 
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(a) This section should be amended.to provide that- 
(i) the directors of a managed company by the 

unanimous consent of all directors for the time 
being present in India should be entitled to 
invest up to but not exceeding JO per cent. of the 
subscribed capital of the company in which 
the investment is to be made and not exceeding 
20 per cent. of the subscribed capital of the inve 
sting company in a "particular group". For the 
purposes of this section the phrase " particular 
group" should be defined as meaning and 
including in relation to any company making an 
investment :- 
(I) the managing agent of tho investing com 

pany if such managing agent is a com 
pany; 

(2) any company in respect of which the same 
person occupies both as regards the invest 
ing company and such other company 
one or other of the following positions, 
namely, manager or managing director or 
managing agent or partner of tho manag 
ing agency firm or member or director of 
the managing agency company where the 
managing agent is a private company; 

{3) any company a majority of whose nirec 
tors comprise a majority of the directors 
of th(~ investing company ; 

( 

87F 
Purchase by company of shares 

of company under same 
manage ment. 

.. .., 



}· 
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In view of the provisions of the· .new 
sections 86CC and 87CC it is un 
necessary to ret&io this saotion. 

----------- 

870 
Restriction on managing agent's May be omitted.· 

power ofmanagemenn, 

(ii) where either of these limits was to be exceeded 
the sanction of the company in general meeting 
by a special resolution. should be obtained; 

(iii) all non-investment companies should annex 
to their balance sheets a list of companies with 
in their particular group in which investments 
nave been made; 

(iv) the resolution of theboard to make such an 
investment as contemplated in this section 
should be passed only at a board meet 

,, ing and not by circulation, and a special notice 
of the proposed resolution must be circulated 

- to all directors for the time being present in 
India, 

(b) It should be provided that this section does not 
apply to a. private company unless it isthe subsi 
diary of a public company, or to banking and 
insurance companies but the section should apply 
to investment companies. This section should not 
affect existing investments or apply to the. invest 
ments by holding companies in their subsidiary. 

(c) It should be further provided that this section 
should take effect from the date of publication 
of the Committee's Report. . · 

(d) The sectlon should not apply to investments by 
managing agents in companies managed by them, 

. \ 

2 . I 
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The Committee is of opinion that any 
such clause requiring the old manag 
ing agents to be reappointed managing 
agents of tho companies which are 
propooed to be reconstructed or 
amalgamated would be generally 
against the interests of thi: com 
panies which are proposed to be 

(i) an explanation 'of the words ' on 
his own account' i.e. what consti 
tutes businoss by a managing 
agent on his own account. Under 
sub-sectlon ('2) of tho redraft 
of the section a partnership firm, 
a public company or a private 
company over which the manag 
ing agent exercises control to the 
extent indicated in the sub 
section are all covered ; 

(ii) contravention of the provisions 
of this redraft is made penal 
but any profits or benefits which 
a managing agent receives from 
such business will ho doomed to 
be held by him in trust for the 
company of which he is the manag 
ing agent. 

(Paragraph 140 of tho Report). 
Tho princips l changes made in those 

amendments are as follows: 

A new section should be inserted prohibiting the 
existing practice of inserting in managing agoncy 
agreements claur es forbidding tho amalgamation 
or reconstruction of companies unless fheold 
managing agents were reappointed managingagonts 
of those amalgamated or reconstructed companies. 

Should be amended as in the redraft given in the 
Addendum (Itom 17). 

.. _ 
f 

Prohibition of stipularions re 
quiring tho appointment of 
the saint managing agent for 
the transferee companies on 
transfer or amalgamation. 

New 8ectwn 

iS. c 
.: ..... 
"' .- 

87H 
:M~naging agent not to engage in 

~ business competing with the 
baslnesa of managed company. 

----- --. = :«: - - 
.x! 
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(i) No firm or body corporate 
can be appointed as manager. 

(ii) No person shall be appointed 
as manager or managing 
director for .a second com 
pany except with tho unani 
mous resolution of the 
directors passed at a board 
meeting • 

The principal changes made in ·these 
amendments are as follows : 

(Paragraph 146 of tho Report). 

(Paragraph 84 of the Report). tl1c 

reconstructed or amalgamated and, 
therefore.' objectionable in principle. 
The intorost of the managing agents 
must be subordinate to and not 

·prevail over tho interesf of tho 
principal companies, 

~ 
' 

. , 

A now section as in tho draft givon in the: Addendum 
(Item 19) should bo inserted. 

Manager and Managing Director 

Should bo amended as in tho redraft given in 
Addendum (Item 181. . 

New Section 
.Appointment and terms of office 

of manager and managing 
director. 

87I . 
Limit on number of directors 

appointed by managing agent. 

3 1 



The Committee considers this specific 
provision in the Act necessary as it 
would reduce the temptation to 
misuse the invostmont of the com 
pany. 

~l.'i) If a company wants to. pay 
eommission to managing 
diirectors based on net 
proflts, the calculation of 
not profits should bo the 
f:A1me as in section 81 C. 

. ' 

(iii) Carte.in disqualifications are 
imposed on persons who can 
be appointed as managers. 

(iv) The term of appointment 
• of a manager or managing 

director should not . exceed 
5 years at a. time. 

(v) No agreement employing 
any person, firm' or body 
corporate to any office or 
place of profit in a company 
should be made for a period 
of more than 5 years at a 
time. 

' 
-- -:., ... 

A n=w set tion should be inserted after section 88 to 
provide that all investments held by 8 company 
should be registered in tho, name of the company, 
the only exception being the qualification shares 
required· to qualify a nominated director of a 
company, but such shares should be in the posses 
sion of company or its ba¥ers. 

i 

NewStdion. 

Investments of company to be 
held in its name. 

T 
·cl. 
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(1) The general notice of his 
interest in any contract or 
arrangement with any firrc 
or company which any 
director is entitled to give 
under tbi> proviso to sub 
soction (I) must be given a\:. 
a mooting of the directors or 
tho director concornod should 
tako reasonable stops to 
secure that it is brought up 
and road at tho noxt meoting 
of tho directors after the 
notice is given. [Viae pro- 

Compare section 199 of the English 
Act. This section should be road 
with section 86F. Tho section should 
be inserted in the group of sections 
dealing with directors. 

The principal changes suggested by 
the amendments are as follows :- 

(Paragraph 96 of the Report). 

Ir. 
' 

(e) Sub-sei:tion (3).-Should be so extended as 
to ~ntitle a shareholder to demand a copy 
of tho register on payment of a foe of six 

(d) Sub-section (2).-The penalty prescribed 
in sub-section (2) should bo enhanced to 
Rs. 5,000. 

(c) Provision for giving of annual notice of 
directors' interest in accordance with tho 
proviso 3 to section 48 of tho Draft Bill at 
pag~ 124 of the Millin Commission's 
report should be made under this sub 
section. 

(b) Sub-section (5) of section 199 of the English 
Act should be incorporated in this sub 
section. 

(a) Sub-section (n-Sub-soction (3) of section 
199 of the English Act should be intro 
duced ae a second proviso to this sub 
section. 

by This section should bo amended as follows : 

'(,_ 
1. 

91A 
of interest Disclosure 

director. 

2 3 I I. 



(Paragraph 98 of tho Report). 
That tho interested director should not 

participate 'in the proceedings of a 
meeting of a board at which the con. 

(a) Sub-section (J).-Thii:: sub-section should be 
amended to provide that. a director shall not 
take any part in the proceedings of .the meeting of 

91B 
Prohibition of voting by 

interested director. 

{f) Sub-section (3-A).-Add a new sub-section (Paragraph 97 of the Report). 
3-A which should provide for the register 
to be placed before the mretings of the 
board and be signed by each director 
present at tho meeting. 

(2) Nothing in th,e provisions of 
this 'seetdon should affect the 
operation of any rule of law 
restricting directors of a 
company from having any 
interest in contracts with the 
company. 

(3) The general notice under tho 
proviso to· sub-section (I} 
should be given annually 
and remain effective only 
up to the date of the ~ 
next annual general meeting, w 
vide - proviso 3 to section 48 
of the Draft Bill at page 124 
of the Millin Commission's 
report. 

viso to sub-section (3) of 
section 199 of the English 
Act]. 

\ 

annas for every 100 words or fractional 
part thereof. 

I 



.,.. 
\ 
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tract in which ho is directly or in 
directly concerned or interested is 
being discussed is an obvious safe 
guard against malpractices, A 
further point whether such a diroe- 
tor should be required to withdraw 
from the meeting of tho board at 
which tho subject is discussed raised 
some points of propriety and the 
Committee decided that the 
interested- director might sit at the 
board meetings but should not be N) 

entitled to vote on such cases. ~ 
(b) Proviso to this sub-section should be modified as 

follows: 
"Provided that this sub-section shall not apply 

to: 
(i) any contract or indemnity against any loss 

which they or any one of tbem suffer by 
reason of becoming or being sureties or 
surety for the company ; or 

(ii) any contract or arrangement witl, any 
other public company • in which the: 
intorost of the'direotor in such other puq· 
lie company consists solely in his being u. 
directnr thereof and tho holder of not 
more that the number of shares in such 
other public company requisite toqualify 
him as a director'. 

a board of directors at which a contract in which 
he is directly or indirectly concerned or interested 
is being discussed and voted upon. 

2 

I .. 

1 
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Prospectus. 

These sections should be amended as in the redrafts (Paragraphs 53 to 69 of the Report.) 
given ill. the Addendum (Item 20) which are 

It is not necessary to provide in this 
'sub-seetion that the directors' meet 
ing before which the memorandum 
mentioned in sub-section (2) should 
be laid should be held not more than 
one month from fhe date of the 
contract ; otherwise, the object under 
lying this provision will be largely 
defeated. 

(Paragraph 99 of the Report.) 
The suggestion follows the general line 

that the pcsition of a director in this 
matter should be the same as that of 
a manager or a. managing agent. 

\ 
)- 

I 

Sub-section (2) should be amended as follows : 

"Every such manager or other agent shall 
forthwith deliver the memorandum afore 
said to the company and send copies to the 
directors. Such memorandum shall be 
filed in the office of the company and laid 
before the directors at the.next directors' 
meeting to be held within a period of not 
more than one month from the date of 
such contract." 

(a) The scope. of this section should be extended to 
contracts.or arrangements for tho appointment of 
mannglng directors. . 

(b) It should also be provided under sub-section (1) 
of this section that; every member of tho company 
concerned shall be entitled to call for a copy of the 
contract in question on payment of a fee of six 
annas per hundred words or fraction thereof. 

(c) Sub-section (2).-ThEi penalty prescribod under 
this section should be increased to a. fine of Rs. 5,000. 

...... 

Sections on Prospectus 

91D 
1Jontraots by agents of company 

in which company is undis 
closed prinoipa.l . .; 

91C 
Disclosure to mom hors in case of 

contract appointing '. a 
manager. 

' 

.,.. 
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The principal changes are: 
(i} an appreciable enlargement 

in the requirements as to the 
particulars which should be 
disclosed in a prospectus. 
These particulars are in 
cluded in a schedule to the 
rech;aft instead of being in- 

tSCrted in the Act itself as in 
the present section 95 of the 
Indian Companies Act; ~ 

(ii) the insertion of a new section a) 

in the Indian Act requiring 
the previous consent of ex 
perts to the citation of their 
opinion or views in a pros 
pectus issued to tbe public ; 

(iii) the insertion of a. require 
ment in the Indian Act that 
copies of all material con. 
tract s entered into by the 
promoters, vendors or others 
during the two years prior to 
the date of the issue of a 
prospectus should be annexed 
to it; 

(iv) tho insertion of a new pro 
vision in the Indian Act that 

~· 

Sanction to the issue of capital should be accorded by 
the Controller of Capital Issues subject to the con 
dition that the prospectus conforms to the pro 
visions of sections 92 to 102 of the Indian Act. 

A separate schedule corresponding to tho Fifth 
Schedule to the English Act setting out the matters 
to be disclosed in a statement in lieu of a prospec 
tus will also have to be prepared. 

based largely on sections 37 to 51 of the English 
Act as read with the Fourth and Fifth Schedules 
to that Act and the recommendations in the 
Millin· Commission's report. In the section of 
the redraft dealing with liabilities of directors, 
otc., in the prospectus, the provisions of section 
12 of the (British) Prevention of Fraud (Invest· 
ment) Act, 1939, which penalises the reckless 
making of any statement, promise or forecast 
which is misleading, false or deceptive and thereby 
induces a person to subscribe to an issue 'of capital 
are incorporated. 

3 1 



(vii) the insertion of a provision 
~4n the Indian Act on the 
lines of section. 50 of the 
English Act, 1948, fixing the 
time for the opening of sub 
scription lists. The Com 
mittee has suggested in its 
redraft that the time should 
be five days after the issue of 
a prospectus ; 

(viii) the insertion of a· provision 
in the Indian Act requiring 
the promoters to apply to a 
recognised stock exchange 
for permission to deal in the 
shares and debentures within 

- 
(vi) the iightening up of the provi- 

sions of section 101 of the 
Indian Companies Act reht- 
ing to " minimum subscrip- 
tion" ; ' 

M the tightening up of the con 
ditions laid down in section 
92 of the Indian Companies 
Act for the registration of a 
prospectus ; 

no prospectus should be 
issued more than ninety days 
after the date on which it was 
delivered to the Registrar ; 

I• 

--·,,.- - ----~------- --· __ _., --~-- -- r-, .. !../ 
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55 of the One of the methods by which savings 
are attracted from the public is 
through " placings " by a broker's 
or issuing office or investing syndi 
cates. ·While it will be hard to 
provide statutorily that every pla 
cing must be deemed to be an offer 
for sale, such placings as are to all 
intents and purposes " offers to the 
public " should be brought. indispu- 

A "new section eorrespondmg to section 
English Act should be inserted. 

I 

ten days of the first issue 
of the prospectus, in which 
a promise was made that such 
an application would be 
made, If no such applica 
tion is made or permission 
to deal is refused by the 
authorities of the stock ex 
change concerned before the 
expiration of three weeks 
from the date of the closing 
of the .. au bscription lists the 
moneys received from the 
subscribers should be refunded 
to them forthwith. 

/. 

~- .. ' I• 

Construction of reference to 
offering shares or debentures 
to the public. 

New Seclion 

2 3 1 



---------- 

The amendment provides that no 
company can commence business till , 
it has made sure that no money is 
liable to be repaid to applicants for 
any shares or debentures which have 
been offered for public subscription 
by reason of failure to obtain per 
mission for the shares or debenture 
to be dealt in on any Stock Exchange 

tably within the provisions of the 
Act (vide recommendations of the 
Cohen Committee). The object of 
this section is to cover such 
placings . 

---;:--. _..,,.~- - - - _. - 

Sub-section (i).-A separate clause under this sub 
section should be inserted to deal with bonus shares 
and to distinguish them from shares issued 
otherwise than for cash. It should be laid down 
that no contract need be filed in respect of bonus 
shares. 

Sub.section (1).-The provisions of section 109 (1) (c) 
of the English Act should be incorporated under 
this sub-section, 

.Allotment 

Return as to allotments 

104: 

Bestrictaons on commencement 
of busineea. 

103 



\ 
\ 
fl, 

(a) The penal provision in sub-section (2) of this 
section should extend to the whole section and 
therefore, should be shown under a separate sub 
section (3). 

(b) Sub-section (3) of section 58 of tho English Act 
should be incorporated. 

Issue of redeem able preference 
shares. 

105B 

• 

There is no specific provision in the Act 
regarding the spplioation of pre 
miums received on the issue of 
shares with the result that misuse 
of the funds thus collected has not 
been lacking. The object of this new 
section is to lay down specifically 
how the premiums collected on the 
issue of shares should be utilised. 

4pplication of Premiums re- A new section similar to the provisions of section 56 
ceived on issue of shares. of the English Act should be added after section 

105 and before section 105-A of the Indian Act. ' 

New Sectun. 

(b.) A new sub-section should be added to provide 
for a penalty in cases of infringement of this section. 
The maximum penalty should be a fine of Rs. 500. 

Power to pay certain com 
m15s10na and prohibition of 
payment of all other com 
missions, discounts, etc. 

' (a) The rate of commission mentioned in sub-section See section 53 of the English Companies 
(1) of this section should not exceed 10 per cent. Act. 

105 
Commissions and Discounts 

3 2 1 



s .... 

The principal ehange made in sub. 
section (1) of section 80 is the _expla 
nation given of the expression 
' transfer ' which for the purposes 

The requirements of this sub-secnion 
can be more properly dealt with in 
the accounts provisions of the Act. 

(Paragraph 52 of the Report). . 
The redraft is based on the considera 

tions set out in the judgment of the 
Supreme Court in a Bombay Life 
Insurance Company case. 

-~ -..--·-·----- - .,, 

(a) Sub-secuon (J).-Should be replaced by the pro 
visions of sub-section (1) of section 80 of the 
English Act subject to the stipulation that a 
company should be entitled to a period of three 

Certificates of Sharee, etc. 

Limitation "of time for issue of 
certificates. 

108 

Power of company to pay in- Sub-section (7) should be deleted 
terest out of capital in certain 
cases. 

Payment of Interest out of Capital. 
107 

Statement in balance sheet as to May be deleted as information sought to be disclosed 
commissions and discounts. .in this section must be disclosed in the statutory 

form of balance sheet. 

Should be amended as in the redraft given in the 
Addendum (Item 21). 

106 

Further issue of capital 

1050 



(Paragraph 226 of tho Report). 

Compare section 95 (2) (y) of the English 
Companies Act. 

Section 81 of the English Act provides 
that the certificate of the company ' 
shall be prima facie evidence of title 
to the shares. 

of this sub-section means a transfer 
duly stamped and otherwise valid 
and does not include such a transfer 
as the company is for any reason en 

titled to refuse to register and does 
not register. 

(a) A separate clause should be inserted under sub 
section (1) requiring a charge on calls made but 
unpaid to be registered. 

(b) A comma should be inserted after the word 
"pledge " in sub-section (1) (e). 

(c) The word "British " in this section should be 
deleted and the explanation in sub-section (2) 
should also be deleted. 

(d) Government should consider the question of the 
amendment of the Indian Registration Act as 

· suggested in paragraph 226 of the Report. 

Information. as to Mort(lages, Uharqe«, 'eu: . 

"'' 
T 

. 109 
Certain mortgages and charges 

to be void if not registered. 

New Section 

Certificate to be evidence of A new section similar to the provisions of section 81 
title. of the English Act. should be inserted. 

(b) Sub-section (2).-The default fine under this sub 
section should be Rs. 500 per day instead of 
Rs. 50 per day. 

months after the allotment or from the time a valid 
transfer has been lodged within which to deliver 
the certificates, 

2 3 I 



new section on the lines of section 88 of the English (Paragraph 228 of the Report). 1 

Act should be incorporated. This . section prevents debenture 
trustees from escaping their liability . 
where they do not show the degree 
of care and diligence required of them 
under the trust deed. (Both the 
Cohen Committee and the Millin 

Liability of trustees for deben- A 
ture-holders, 

New Section 

\ 
Company not to issue deben- A new section should be inserted' prohibiting a (Paragraph 227 of the Report). 

t~es with voting rights. company from issuing debentures with voting · 
rights. 

Self- explanatory. 

Compare section 100 of the English 
Act. 

(a) Sub-seotion (2) should be amplified to enable a. 
member of the company to obtain from the 
company, on payment, a copy of any trust deed 
securing debentures. 

(b) Sub-section (3).-P°'vers should be given to 
Courts under this section to compel the supply 
of a copy of the debenture trust deed where 
the company has refused to supply. 

(c) The penalty clause under this section should 
apply only to officers of the company who were 
in default. 

Provision should be made in. this section for tho 
ontry in the register of mortgages of part pay 
ment or satisfaction of a charge. 

New Section 

125 
Right to inspect the register of 

debenture-holders and to have 
copies of trust deed. · 

121 
Registration of satisfaction of 

mortgages and charges. 

-- -- ?. ,-,---- 
• 
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137 to 143 
Seetions on investigation and These sections should be replaced by the provisions (Paragraphs 190 to 197 of the Report). 

The powers conferred on the Board of 

~, 
I 

I 
The object of this section is to exclude 

the directors' report or the auditors' 
report from the documents which are 
ordinarily annexed or required- to be 
annexed to a company's· accounts. 
If, however, these reports contain 
such information as is req~rcd to b~. 
disclosed in the accounts of a company, 
they should be annexed to the acco 
unts. 

The principal changes made in the 
accounts provisions have been ex 
plained in paragraphs 147 to 170 of 
the Report. 

(Paragraph 159 of the Report). 

ln1Jestigation by the Registrar 

N tw Section . 
Construction of references to A new section on the lines of section 163 of the 

documents annexed to English Act should be inserted. 
accounts, 

I 
l r 

A new section should be inserted making it obligatory 
for managing agents and others to give information 
to the company or its auditors in respect. of parti 
culars. and information required to be disclosed 
in accounts. 

• I '· 

These sections should be amended as in the redrafts 
given in the Addendum (Item 22). 

Btatements, Books and Accounts 

Managing agent and others 
to give. information re 
quired to be disclosed in 
accounts. 

.Ntw Section 

. 130 to135 
' S..)c~i~ns on accounts, 

Commission recommended the inser 
tion of this provision.) 

2 3 I 

____ ... __ . 

r--- 
' 



The powers of the investigators are also 
considerably enlarged (166). Inspec 
tors are also empowered to call for 
documents, examine officers and 
agents of a company on oath and to 
exan;ine such other persons as they 
consider necessary, provided the 
Court orders such e:x:amination (167). 
On an inspector's report the Board. 
of Trade can initiate criminal action 
or move the Court for winding up the 
company and/or file a suit in Court on. 

(a) the company by a special resolu 
tion, or 

(b) the Court by its order, or 
(c) the Board of Trade as a result of 

information received by them or 
informal enquiries conducted by 
them consider that such investi 
gations should be held (Ie5). 

Trade in England under sections 164- 
to 171 of the English Act are consider 
ably more extensive than those oon- 
tained in sections 137 to 143 of the 
Indian Act. Not only can the Board. 
of Trade initiate investigations into 
the affairs of a company on the applica 
tion . of a specified number of 
shareholders (164) but can also do so 
on their own motion where- 

·I" 

.,. 

of sections 164 to 171 of the English Act, which 
should be suitably adapted to meet the circum 
stances of this country; in particular, 

(1) reasonable information as mentioned in 
sub-clause (b) (3) of section 165 of the 
English Companies Act, 1948, would include 

all such information relating to the calculation 
of managing agent's commission on "net 
profits" under the terms of section 87C of the 
Indian Companies Act which has been 

· recommended for adoption; 
(2) the power given to an inspector to investigate 

the affairs of a company under these sections 
should also extend to the investigation of the 
affairs of the related managing agency 
Company so far as may be necessary for the 
purposes of his investigation of the affairs of 
the managed company; 

(3) the word 'officers' appearing in section 167 
of the English Act should be elaborated by 
means of an explanation to include directors 
and· partners of the managing agent of a 
company where the managing agent is a 
company or partnership as the case may be; 

(4) wherever the words "Board of Trade" occur . 
in the English sections, they should be 
replaced by the words "Central Authority" ; 

(5) section 169 of the English Act should be 
amplified so as to enable proceedings to be 
taken thereunder against the managing agent 
of a company and the directors and officers 
of such managing agent; 

inspection. 
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Further, there is· prov1s10n for the 
recovery of. expenses of investigation 
under certain conditions from the 
persons found guilty of misconduct or 
misfeasance or other offences (170). 
Finally,· section 171 of the English 
Act provides that inspector's report 
if duly authenticated· shall be admis 
sible as evidence in any legal'proceed- 

behalf ofthe company for recovery, of 
damages in respect of any fraud, -mis- · 
feasance or other misconduct in con 
nection withthe.promotton or forma 
tion of the company or in the manage 
ment of its affairs which ma.y have been 
disclosed .in the inspector's report or in 
the recovery of· any property of the 
company which ma.y have been mis 
applied or wrongfully retained (169). 

. ., 
- ·--1-- • ._ ----- 

.. ( 

(6) there should be a new provision either among 
·. 'the investigation sections or at some other 

place whereby a person accused of_ any 
offence under the Indian· Companies Act may 
become a competent witness in the proceed 
ings relating to such offence. 

The provisions of ceotdons 172 to 175 of the English , 
Act should also be incorporated subject to the fol 
lowing modifications:- 

(1) where an application for investigation into 
· the ownership of shares of a company is sub 

mitted to the Central Authority it should be • 
open to the Central Authority to demand 'a. 
deposit not' exceeding Rs. 1,000 before an in 
vestigation is ordered and where the Centcal 
.Authority finds the application as fri_vokus 
or vexatious it should also be .competent tq 
recover from the applic~nt the cost not 
exceeding Rs. 5,000 inclusive of the amount 
of deposit; . 

(2) further, both in respect of the provisions of 
sections 164 to 171 and 172 to 175 of tlie 
English Act, where investigations into the 
affairs- of a managing agent are considered 
necessary the. appropriate sections of the 
English Act should be suitably adapted iii 

' the Indian Companies Act to permit all such 
' 'investigations being carried out. In parti 

cular the power given in sub-section (3) 

3 2 I 
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The provisions of sections 172' to 175 
of the English Act are designed to 
initiate investigation into tho owner 
ship of shares in or. debentures of; a. 
company. Here, too, the· Board of 
Trade may act either.on the complaint 
of a number of shareholders or of 
their -own motion and the inspectors 
are given extensive powers to ca1Ty 
on the investigations (172). The 
Board of Trade also are empowered 
to call for information from such 
persons as in their opinion may be 
interested in shares or debenture!'! 

ings, The recommendation with regard 
tosub-clause (b) (3) of section 165 of 
the English Act as to giving informa 
tion about managing agent's com 
mission arises from the number of 
adjustments to be made in calculating 
the net profits for the purpose of the 
managing agent's commission. Con· 
sequently, it is desirahl- that share 
holders should be entitled to· obtain 
this information. 

(3) Where under this Act, any question arises as to 
whether any person or concern is an associate of 
an existingmanaging agent; the same prescribed 
number of shareholders as are entitled to make a 
complaint against a company should also be 
entitled to complain that the particular concern 
is an associate of the existing managing agent and 
that the provisions of the Act are being contra 
vened thereby. In such cases, th• Central Autho 
rity should have tho power to call upon the party 
alleged to be an associate to make an affidavit 

. that it is not so and on the making of such an 
affidavit the Central Authority should take such 
further action as it considers necos_sary. Any 

of section 172 of the English Act to the share 
holders of a company should extend to the 
investigation of the ownership of shares also 
in respect of the related managing agency 
company; and 

l. 

' I I 
' 
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Self-explanatory. 

Service and Authentication oj Documents 

on This section should be amended a·, follows: 
"A document may be served on a company by 

leaving it at, or sending it by ordinary post 
under a postal certificate or by registered 
post to, the registered office of the company." 

These sections should be amended as in tho redrafts The principal changes made in those 
given in the Addendum (Item 23). redrafts have bean set out in para 

graphs 111 to 182 of the Report. 

(Paragraph 191 of the Report), 

(173) and to impose restrir,tiollfl · on 
such shares or debentures pending 
the conclusion of an investigation 
(174) although pl'i>ileged com.I11:uni 
cations made by clients to solicitors 
or banks are partially 6xemptod £:om 
the provisions of tho above sections 
(175). 

A new section should be inserted at a suitable place 
to provide that in modification of seofion 342 of 
the Criminal Procedure Code a. person accused 
of any offence under the Indian Companies Act 
may become a competent witness in the proceed 
ings relating to such offence in a Court of law. 

one of the shareholder making a complaint to tho 
Central Auth0rity on this point must also ha under 
an obligation to make a similar affidavit in the · 
complaint to the Central Authority that a parti- 
cular person or concern is an associate of a manag 
ing agent. 

2 

,·, 

149 
documents Service of 

· Registrar, 

144 and 145 
Seorfons on auditors 

New &otion 
Accui;ed in a case under the 

Indian companies Act to be 
made a Competent witness in 
a Court of Jaw. ' 

3· l 
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·' A new section should be inserted incorporating the '(Paragraph 229 of the Report). 
· provisions of section 207 of the English Act, with 

the following addition : 
"the terms of the compromise should be included 
in the notice under sub-section ( l )". · 

The object of this amendment is to 
ensure that decisions in regard to 
compromises and arrangements are 
taken by a majority of three-fourths 
of the members present and voting 
in class meetings. 

The Committee has recommended in 
paragragh 34 of its Rep?rt thn.t the 
compulsory regulations in Tabfo. A 
should be converted into substantive 
sections of the Act. If this reoome 
mendation is accepted suitable amend 
ments to this section will have to be 
made. If, however, this reeoms 
mendation is not accepted, sub 
sections (2) and (3) of this section 
would have to be amended as shown 
in column 2. 

'• 

New Section 
Information as to compromises 

with creditors and members. 

with Sub-section. (2): Add the words "and voting" between 
the words "present" and "either". 

Arbitration and Compromise 

(a) that the compulsory regulations under Table 
'A' in the First Schedule of the Act and the 
form of the balance sheet in the third schedule 
except as mentioned in our redraft of section 
132 (vide item 22 of the Addendum) should 
not be altered or added to ; 

(b) that in regard to the. other matters mentioned 
in the section, the forms and tables may be 
altered or added to by the Central Authority. 

Tables, Forms and Rules as to pre.scribed matters 

Sub-sections (2) and (3) of this section should be 
amended so as to provide:- - 

153 
Power to compromise 

creditors and members. 

/ 

151 
Application and alteration of 

fables and forms, and power 
to make rules as to 'prescribed 
matters. 

T 
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Short of winding up, this section pro 
vides a suitable remedy in cases 
where ~ company is .managed in a 
manner prejudicial to the interests 
of the company or in a manner 
oppressive to some part of the. 
members. The provisions of this 
section are analogous to section ·210 
of the English· Ac.t and sufficient 
safeguards are provided so that the 
company in turn is not harassed by 
applications from individual share 
holders. Fuller comments on t'his 

-·--------·--------- ----------- •• 

New Section 
Alternative remedy to w.inding A new section as in the draft given in the Addendum 

up in cases of oppression. (Item 24) should be inserted. 

Alternative remedies to winding 'lfP in cases of 
oppression 'tnul. gross mismanagement 

Power to acquire shares of To be replaced by section 209 of the English Act. (Paragraph 231 of the ~eport). 
shareholders dissenting from 
schemes or contract approved 
by majority. 

(Paragraph 230 of the Report). 
Compare section 208 of the English . 
'.Act. In this connection please refer 
to the new section. proposed for 
insertion (vide pago 9 ante). 

The definition of "company" in sub-section (5) of 
this section should be revised so as to include any 
company incorporated under the Act or registered 
'under Part X for the purposes of this section. 

2 

153B 

r 153A 
Provisions for facilitating ar 
rangements and compromises. 

3 l 
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The amendments proposed, have the 
effect of extending to a private 
company which is converted into a 

J54 .. 
Conversion of private company (a) A penalty for making a false statement in a 

into public company. statement in lieu of prospectus to be provided on 
the lines of section 30 (4) and section 30 (5) of the 

Conversion of private company into public company 

' . See remarks in column (3) against the 
I last preceeding new section. 

A new section as in the draft given in the Addendum j 
(Item 26) should be inserted. · 

It should be provided further thlt proceedings 
under these sections should be instituted in no · · 
Court other than a High Court. 

and the following two new sections 
proposed have been given in para 
graphs 198 to 202 of the Report. It may 
be of interest to point out that the· 
substance of these sections has been 
incorporated. in the new sections 1530 
and 153D of the Indian Companies 
(Amendment) Act, i951. 

., - -."!>-- 

A new section as in the draft given in the Addendum 
(Item 25) should be .inserted, 

Disqualification of directors, 
managing agents, managers 
and others found .guilty of 
oppression or . gross mis 
management. 

New Section 

Alternative remedy to winding 
up in cases of gross mis 
management of the affairs of 
a company. 

New Section 

. ..l 

- -- ~---·- - 
·y 
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( 

public company under the section, 
the requirements of the Third 
Schedule in the English Act (form 
of statement in lieu of prospectus to 
be delivered to the Registrar by a 
'private company on becoming a 
public company and reports to be 
sent out therein), which are more 
stringent than those of Form II 
of the Indian Companies Act. 

English Act. 

(b) Form II mentioned in sub-section (1) should be 
so amended as to require disclosure of the addi 
tional information required under Part I of the 
Third Schedule to the English Act. Parts II and 
III of the English Schedule should also apply. 

3 2 l 
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Win.ding up by Court 

(a) These two sections should be amended so as to (Paragraph 207 of the Report). 
provide that winding up -proceedings in respect of The Committee considers that however 

convenient it may -appear to be for 

164 and 165 
Winding up proceedings in 

Courts. 

Preliminary 
Sub-sectirm (1): Delete the words "by tho liquidator." (Paragraph 206 of the Report), 

con- · Of. section '214 of the English Act. 
The omission of these words removes 
an obvious contradiction betweenthia 
section and section 187 of the· Act 
and also makes the nature of the 
contributories' liability clear. This· 
liability arises from the very moment 
calls are me.de. 

159 
Nature of liability of 

tributory. 

3 2 

(The provisions under this Part of the Act will require considerable readjustment so as to bring them under appropriate 
'central heading and to eliminate avoidable repetition wherever eimila.r proVisione can be brought together in one or more sec 
tions ; in particular in this part, the sections which deal with offences antecedent to or in course of winding up may be euita. bly 
brought together under a new eentraln headig instead of being lumped together under the central heading 'Supplemental 
proviaiohe"-Sae para.graph 222 of the Report), 

Wintling Up 

PART V 

\ 
/~ 

- -- -- ·- ~-. 
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The need for investing the official 
receiver with powers to move the 
Court for a winding-up order in 
voluntary liquidation or . in liquids 
tion subject to supervision is 
obvious. 

(Paragraphs 208 and 209 of the Report). 
It is necessary that the Registrar should 

have the power to apply for winding . 
up on these additional grounds, · · . 

I • ' I I I 

I 
I ! 

winding up proceedings to be held in 
the District Courts, in view of the 
complexity of these proceedings it · 
is desirable that such proceedings hi 
respect of big companies, ' i.e. 
companies with a subscribed share 
capital of rupees one lakh or over 
should take place only in the High 
Courts. Any inconvenience likely to · 
be oaused-vfo the parties by this 
amendment in law would be more 
than counterbalanced by other con 
siderations. 

(a) The proviso to (aa) of this section should be 
' suitably amended in order to empower the Regis 

trar of Joint Strick Companies ~Q apply for winding 
up where thereisc-> 

(i) failure to hold a statutory meeting or to file 
a statutory report;' or · · 

(ii) where the company failed to commence 
business within a year from its incorporation. 

(b) A sub-section should be .inse-ted under this 
section to incorporate the' provisions of sub 
section (2) of Section 224 of the English Act. 

(b) The following provisions should also be made: 
(i) Suits in respect of arrears of calls should be 

decided by summary proceedings. 
(ii) All suits by or against a company in winding 

. up shall, notwithstanding any provision in 
· "any law for the tinie being in force, be 

instituted in the court in which the winding 
up proceedings are. pending. 

companies with a subscribed share capital of 
rupees one Iakh or over should take place only in 
the High Courts. 

2 

166 
Provisions as to applications for 

winding up. 

3 '. 1 



(Paragraph' 2fl of the Report). : 1 

Amendment is consequential to seotion 
210 of the English Act, which nas 

· been recommended by 'the Committee 
for adoption, with suitable amend~ 
menss. iu Part IV of the Act. 

(Paragraph . .210 of the Report). 
Seotdon' 218 of the Indian Companies 

Act may be deleted in view, of .the. 
adoption of Section' 229' of 'the 
English Act. ' ' 

/ 

(a) A now sub-section should be inserted under this 
'section 'to incorporate the provisions of section 

. · 225 (2) of the English Act; · ' • 
.: . . •. ... • • • !. ! 

\ 

Power of Court on hearing peti. 
tion, 

1!70 

Commencement of winding up To be replaced by section 229 of the English Act • 
by Court. 

(c) A further sub-section should be inserted This sub-section is intended t,o emp!)wer 
under this section to incorporate the provisions of the Central Authority to move ·a 
section 224 (I) (d) 'of the English Act, with the petiton for winding up if the Cen~ral · 
niodiflcation that the. 'Central Author~ty' should Authority is of opinion on a.' report: 
replace the Board Of Trade. submitted by an inspector appointed' 

' '· to investigate the affairs 'of. a com- 
.' pany that, in the oircumstenees' 

mentioned in sub-paragraph .(i). or 
(ii) of paragraph (b) of section 165' of; 
the English ''.Act, it !s: eXl)e,dient.,to 
do so. This sub-section follows as a. 
corollary, to sections i65. an(l69, 9f. 
the .English~Act which the Committee 
proposes· t; adopt. · · · 

/ 

I I 
168 

I. 
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All these three sections empower she 
Court to have due regard to wishes 
of creditors or contributories and 
might be conveniently consolidated 
into ono section under the Supple 
mental provisions in this Pa.rt of the 
Act. 

This section and sections 223 and 239 which deal 
with consultation with creditors may be brought 
under the supplemental provisions of this Part 
of the Act and consolidated into one section in 
terms of section 346 of the Englisli Act. 

\ 

174 
Court may have regard to 

wishes of creditors or con 
tributories. 

173 
Power of Court to stay winding Provisions similar to section 256 of the English Act 

up. should be inserted. 

A permanent official liquidator should be attached 
to each High Court exercising winding up jurisdic 
tion and provision may be made under this section 
for such an appointment. 

(b) The provisions of section 225 (3) of the English 
Act should be incorporated in sub-section (3) of 
this section. 

'17IA 
Vacancy in the office of liqni 

dator, 

It seems reasonable that the Court 
should have the alternative power of 
compelling delivery of the statutory 
report or calling of the annual meet 
ing. 

(Paragraph 213 of the Report). 
The marginal heading to this section 

may consequentially be changed as 
follows: 
"Appointment of official liquidators 

in High Courts." 

Under the present section a Court is not 
empowered to require the official 
receiver to furnish to it a. report on 
such matters as it may order. Nor is 
there any provision for any such 
order to be communicated to the 
Registrar of Joint Stock Companies. 
The provisions of section 256 of the. 
English Act fill up these lacunae .. 

3 2 



Under the present Act a dissolution 
order has to he reported to the 
Registrar. Sub-section (2) of section 
274 of the English Act provides that 
a copy of the order must be forwarded 
within 14 days from the date thereof 
to the Registrar who shall make a 
minute in his books of the companya' 
dissolution. 

The proviso empowers the Court to 
dispense with the settlement of a list 
of contributories, where it is not 
necessary to make calls or adjust the 
rights of contributories. 

Sub-section (2): To be replaced by Section 274 (2) of 
the English Act. 

Sub-section (1) : Proviso similar to the proviso to 
section 257 (1) of the English Act should be in 
serted under this sub-section. 

Ordinary Powers of Court 

Sub-section (1): The Court should have the power to 
extend the period during which the official 
liquidator must convene a meeting of the creditors 
of the company. 

Official Liquidators 

-- - --,- - -·---- 

194 
Dissolution of company •. 

184 
Settlement of list of contribu 

tories and application of 
assets. 
' ' 

, 178A 
Committee of: Inspectdon 

in compulsory winding up. 



w - .co ,, 

' 

(Paragraph 214 of. the Report). A sub-section should be inserted under this section 
to provide for the despatch of notice to the 
Registrar of Joint Stock Companies ofohanggs in 
the office of liquidator. · 

(Paragraph 216 of tho Report). 

A new section should be inserted after section 206' (Paragraph 212 .of the Beporn), 
providing that the remuneration for the liquidator 
should be the remuneration fixed at the time of 
his appointment and such remuneration should 
not be increased under any circumstances. · . 

To be replaced by section 283 of the English Act, 
with suitable modification as to punishment in 
sub-section (3). The punishment under this sub- 
section should be a fine not exceeding Rs. 5,000 
or six months' imprisonment. 

Members' voluntariJ winding up 

Voluntary winding up 

I 
Sub-section (1): To be replaced by Section 268 {l) of The English section is more compre- 

the English Act. . hensive, 

Enforcement of and Appeal from Orders 

• The words "rehearings of and" in this section should Rehearings from the orders of tho 
be deleted. Court arc proposed to be abolished. 

Extraordinary Powers of Court 

! . 

208-B 
Power to fill vacancy in office of 

liquidator. 

207 
Declaration· of solvency 

I • 

Ne1.11 Sution 
Remuneration of liquidator 

202 
Appeals from orders · 

195 
Power to 1mmmon persons sus 

pected ot having property of 
company. ' 

2 3 l 
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This section of tho English Act lays 
down tho manner in which notice of 
the creditors' mooting is to be adver 
tised .. 

.~- 
' <O 

'.Phe effect of this sub-section would 
be that where a liquidator has called 
a creditors' meeting under the terms 
of the new section on the lines of 
section 288 of the English Act which 
tho Committee has recommended, the 
winding up then would proceed as if 
it was a creditors' voluntary winding 
up. 

/ 

(Paragraph 215 of the Report). 
This Section is intended to cast an 

.obligation on a liquidator to . call a 
meeting of creditors. 

I 

-i 

Creditors' volunta,ry wind~ng up 

(~). $ub0-~ection (2): To be replaced by section 2!)3(2) 
, . of the Engliah Act. . 
' I 

(b). Pr~vision should be made for the filing of a copy 
of the resolution mentioned in sub-section (1) with 
the Registrar of Joint Stock Companies within .a 

(b) Another sub-section should be added to provide 
for the conversion of a members' meeting to a 
creditors' meeting on the lines of section 291 of 
the English Act. 

(a) A sub-section should be inserted under this 
section to provide for a penalty of Rs. 500 for 
contravention of the provisions of sub-section 
·t1) of tho section by the liquidator. 

A new section should be inserted after section 208-0 
of tho Indian Companies Act on the lines of section 
288 of the English Act. 

200-A 
,Meeting of creditors 

t , , I '· ~ 

208-E 
Final mooting and dissolution 

, New Bectfrm 
Duty ... of liquidator -to call a 

creditors' meeting in case of 
insolvency .. ,. 

- - - -.c ---- ·~ ·--~ 



As soon as the point. at which the wind 
ing up proceedings may be deemed to 
commence has been determined, the 
nature of the proceedings will alto 
have been automatically determined, 

The new sub-section is intended' to 
provide for the transmission of an 
order of the Court under this section 
to the Registrar of Joint Stock 
Companies. 

/ 

This reference as it stands is mis· 
leading. 

)) 

To be deleted in view of the adoption of section 
229 of the English Act in lieu of section 168 of the 
Indian Companies Act. 

Sub-section (3) of section 307 of the English Act 
should be inserted under this section. 

Members' or creditors' voluntary winding up 

Sub-section (2): The penalty mentioned in this SUQ· 
section should be enhanced to Rs. 500. 

I• 

220 
Power of -Court to adopt pro 

ceedings of voluntary winding 
up. J 

218 
Saving for· rights of creditors 

and contributories. 

216 
Power to apply to Court to have 

questions determined of 
powers exercised. 

209-H 
Final meeting and dissolution 

209-C 
Appointment of Committee of Sub-section (2) of section 295 of the English Ac_t with 

Inspection. necessary adjustments should- be adopted. 

reasonable period of time. 
(c) Reference to sub-section (1) of section 206 to be 

deleted. 

2 3 I 
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{Paragraph 218 of the Report). . . 
The principal changes in the amend 

ments proposed are as follows: 
{U The position o'f clerks/servants 

(a) Sub-section (1) {a): Reference to 'Crown' should 
be altered. · - 

(b) Sub-sections (1) (b) and (1) (c): The provisions of 

. Preferential payments 
230 

New Section 
Resolutions passed at adjoume.l A new section incorporating tl:ie provisions of section A formal provision. Self-explanatory. 

meetings of creditors and 345 of the English Act should be added after 
contributories. section 229. 

This provision is necessary to safeguard 
the interests ofthird parties who may 
enter into business transactions with 
companies under liquidation. 

{Paragraph 217 of the Report). 
Section 335 of the English Act dis 

qualifies a body corporate for appoint 
ment as liquidator, while section 
336 penalises corrupt inducement in 
relation to appointment as liquidator. 

6 

Vide comments in column 3' against 
section 174. 

\ ... 

A new section incorporating the provisiona of 
section 338 of the English Act should be inserted 
after the above section. 

Supplemental Provisions 

Two new sections embodying the provisions of 
sections 335 and 336 of the English Act should be 
inserted before section 227 of the Indian Act. 

To be consolidated into one section along with 
sections 174 and 239. 

Winding up &ubject to supervision of Court ' 

Notificati!)n that a company is 
ill· liquidation. 

New Section 

New Section 
Disqualification for, and corrupt 

inducement affecting, appoint 
ment as liquidator. 

. ' . ,, 

223 
Court , may have regard to 

wishes of. Creditors and con 
tributories . 



}- 
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(Paragraph 2lfl of theReport}. 
Sections 320 and 321 of the English Act 

are more comprehensive than this 
soction and also attempt to determine 
the liabilities and rights of fraudu 
lent persons, a necessary consequence 

and of labourers who are work 
mcn-vide sub-clauses (b) and 
Jc) of sub-section (I) are brought 
in line with each other. 

(2) The number of months' wages or 
salary in respect of which prfl· 
forential claim would be ad 
missible is increased from 2 to 4 
months. 

(3) A uniform maximum amount of 
Rs. 1,000 in respect of such 
wages or salary is :fixed. ~ 

(4) Subject to the above limits the ~ 
wages or salary should include 
holiday wages or salary. 

(5) · E::penses. of any investigation 
"carried out under any: section 
of the Act will rank for pre 
ferential payment. 

(a) To be replaced by provisions similar to those in 
sections 320 and 321 of the English Act. 

' t I 

231 
Fraudulent Preference 

J - 

' I 

section 319 (1) (b) of the' English Act should be 
adopted. Clauses (b) and (c) should be amalga 
mated into one clause under sub-section (1). 
Maximum limit of wages or salary in respect of 
which a claim for preferential payment would be 
made should be uniform for clerks, servants and 
labourers. The number of months' wages or 
salary in respect of which such claims could be 
made should be increased from two to four subject 
to a. maximum of Rs. 1,000. Preferential payment 
on account of holiday wages should also be in 
cluded under this sub-section. . 

(c) Sub-section (1) (/): Expenses of investigation , 
carried out under any of the sections of the Act 
should be entitled to rank for preferential pay 
ment. 

(d) If in order to implement the changes, it is 
necessary to define any of the terms contained in 
this section or in the changes suggested by the 
Committee, Government may do so having regard 
to the various labour laws in operation. 

• r t, 
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(Paragraph 220 of the Report). 
These tliree sections deal with .matters 

which are not covered ·by the Indian 
Companies Act and refer to transac 
tions (which took place before the 
winding up of a company) which 
disclose frauds by officers of .oom 
panies which have gone into liquida 
tion, negligence in the discharge or 

. . 
Cf. Section .333 of the English .Act~ . 

(Para~aph 220 of the Report) .. 

':. 

The 'object of this amendment is to 
.,-, afford greater protection to creditors, 

and the section, where it is applicable, 
merely invalidates the charge. The 
extension of the -period ~o l~ months 
follows section 322 of the EnglisJi 
Act. 

of declaring fraudulent preferment 
invalid. 

(a) New sections corresponding to sections 330, .331 
and 332 of the English Act should be incorporated 
in the Indian Companies Act after section 236. 

(b}. Section 331 should, however, be redrafted in the 
light of section 130 (4) of tho Indian Companies 
Act. 

(a) It should be provided for purposes of this section 
that directors or partners of a managing agency 
company or firm should be deemed to be officers 
of the company. 

(b) The poriod 'of limitation mentioned in sub 
section (I) should be raised from three to five 
years. 

• The period of three months mentioned in this section 
should be extended to twelve months. 

(b) Corresponding changes in the periods mentioned 
in the Insolvency Acts will have to -be made. 

;vew 1Sectiom 

Liability for fraud or negligence 
i;ll maintenance of proper 
accounts. 

23~ 

Power of Court to assess damagea 
against delinquent directors, 
etc. 

233·· 

Eff'ect of fioa~ing ~harge • 

- - .c=: 



Section 328 (3) of the English Act 
provides that for tho purposes of 
this section tho expression 'officer' 
shall include any officer in accordance 
with whose directions or instructions 

The provisions of section 328 (3) of the English 
Act should be incorporated under th~s Section 
subject to the general exemptions contained in 
section 455 (2) of the English Act. 

Substitute tho words "Central Authority" for The proposed amendment to sub· 
"Central Government", section (6) of this section will ensure 

Sub-section (6) of Seetion 237 should be so amended that in this as in all other matters the 
as to provide that if the matter is reported or Registrar of Joint Stock Companies 
referred to the Registrar under this section, he acts under the general control of the 
should refer the matter again to the Central. Central Authority, the constitution· of 
Authority and if 'the Central Authority, after which the Committee has reco- 
consulting the legal opinion considers that prose· mmended. 
cution is necessary, the Registrar will then insti- ..., 
tute proceedings. · ~ 

ordinary duties of the officers IMI 
regards maintenance of accounts, ete., 
or fraud in the conduct of the busi 
ness of the company. In the laat 
mentioned case, any person who is 
knowingly a party to the carrying on 
of the business of the company in a 
fraudulent manner is personally liable 
without any limitation of liability for 
all or any of the debts or other 
liabilities of the company. 

238-A' 
Penal Provisions 

'I 237 , 
Proseoution of delinquent direc 

tors: 

2 3 1 
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(Paragraph 220 of the Report), 
Unless power is taken to frame rules 

regarding the destruction of books and 
papers, the other provisions of the 
section cannot be adequately en· 
forced. 

This sub-section is merely clarifi.catory 
but it ,may be useful to incorporate it 
under this section . 

\ r- ·~ 
the directors of a company have been 
accustomed to act, while section 
455 (2), of the same Act limits the 
scope of this section by excluding 
those persons who tender advice to 
directors in. their professional capa 
city. The incorporation of the pro 
visions contained in this section in 
the Indian Act will ensure that the 
officers of a company (subject to the 
exceptions made in section 455 (2) 
of the English Act] a.re also brought 
within the purview of tho penal 
provisions. 

Disposal of documents of com- . (a) Provisions similar to those contained in sub- 
pany. · sections (3) and (4) of section 341 of the English 

Act to be inserted. 
(b) The penalty under sub-section (4) of Section 34:1 

of the English Act should be Rs. 5,000 or six 
months' imprisonment. 

242 • "i· 

• Add a sub-section similar to sub-section (2) of 
section 266 of the Eng~ish Act. 

241 
Inspection of documents • 

Meetings to ascertain wishes of To be consolidated into one section along .with 
creditors or contributories. sections 174 and 223. 

239 

- ~--ii" -- 



Self -explana tory, · 

(Paragra.ph 221 of the Report). 
Necessary administrative instructions 

to ensure this within the limits of ~ 
section 24() would have to be issued Cl!' 
in duo course. 

This sub-section .. prohibits tho payment 
of any sums received by liquidator 
as liquidator into his private banking 
account. 

-( 

The words "director or member" in sub-section (5) 
should be replaced by the words "tho director, 
officer or member". 

Uniform winding up rules should be framed by the 
Supreme Court iii; consultation with the High 

. Courts, and the High· Courts should be given the 
power to direct that such of'these rules should 
apply to the District Courts with such necessary 
udaptations as the High Courts may _d~cide.- 

Removal of defunct companies from register 

Rules 

. 247 
Rc~gistrar may strike defunct 

C'r,mpany off register. 

246 
Power of High Court to make 

Rulea.. 

244-A . I • ' . 

Fa.ymonts of liquidator into A sub-section similar to section 248 (3) of the English 
bank. Act should be iriserted. 

2 
'i ,, . 
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The 'Oommittee recommends the estab 
lishment of a centralised orga~!sation 
for the administration of theTndian 
Companies Act which may be known 
as the Corporate Investment and 
Administration Commission and has 
been referred to . as the Central 
Authority elsewhere in this Annexure. 
Under this Central Authority there 
will be regional registration -offices, 

Suitable changes should be made. in this section to 
· bring it in conformity with tho administrative set 

up under tho general supervision and control of 
the proposed Commission that may be decided 
upon. 

,• 1, 

I• 

"" .N·, 
~-fl· 

(Paragraph 257 of the· Report). A new section should be. inserted at' the 'beginning 
of this Part providing for the establishment of 
a Commission which may be called "the Corporate 
Investment and Administration Commission" to 
which the powers conferred and tho duties imposed 
under this Act on tho Central Authority as defined 
in the new clause (1-D) of section 2 (1) may be 
assigned. · 

... 
• • •• •'i..l· 

248' 
Registration Offices 

· New Section 
Establishment of a Commission 

to perform certain duties and 
exercise certain powers. 

' .· I 

2 • 3 
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!• Central Organiaation, Registration Offices and Fees 
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One or more States will c?mprise 
these regions. 

The functions allotted· to the 'Central 
Authority will be not merely those 
mentioned in the specific recommenda 
tions made in this Annexure but also 
such other functions under other 
Acts or Orders (e.g. Stock Exchange 
Regulation Act, Capital Issue Control 
Order) relating to the promotion, 
formation and working of companies 
which may be allotted to it by the 
Central Government. These recom 
mendations have been elaborated in 
paragraph 260 of the Report. 

(Paragraph 250 of the Report). 
The scale of fees would require revision 

in the light of the obligations that are 
placed on the Central and the State 
Governments jor the administration 
of the Indian Companies Act. Fur 
ther, the provisions of Part II of the 
Twelfth Schedule in the English Act 
are necessary to prevent possible 
evasion by companies limited by 
guarantee or by unlimited companies 
through the device of having a small 
share capital. 

.(! -1 

j 

-f, T 
t 

(b) Sections 249 and 260 should be nuitably combined. 

(a) Sub-Mdi01t (1).-Table "B" may require further 
modification after a decision has been taken by 
Government on the recommendations of. the 
Company Law Committee. Part II of the Twelfth 
Schedule in the English Act should also be incor 
porated in Table "B". 

249 
Fees· 

3 2 I 
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250 
Application of Act to companies The proviso to this section should be deleted. 

formed under former Com- 
panies Acts. 

3 1 2 

·PAR'.r~Vll 

Application of Ar.t to OO'l}tpan~ J~ and registered unrkr former Oompanies Acts 
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A SU b-sectlon similar to section a95 (2) (b) of the 
English-Act-·shoiild "be incorporated under this 
section. - 

267 
Power to substitute memo· 

raiidum -an:d-artiCleirfoflioed 
of settlement. 

3 2 1 

Companies authori8ed to regi8ter under thi8 Act 
___ ,!"' ____ 

P.ART VIII 

r 
! 



(Paragraph 232 of the Report). 
Of. Section -~A as amended by the ; .~ 

-Adaptation, Order 1948. Presumably, •c:., 
Pakistan companies will be treated ~ 
as foreign companies for purposes 
of winding up. The question of 
amending this section so as to make 
it applicable' toJcompanies in Pakis- 
tan should}helleft to l, Government. 

. 270 
Meaning of "unr(lgistered (a)' ~ferenoe to 1913 'Act should be included under ·~mp'any "•. ' ' this section. 

(b) The question of amending this seotion to make 
it applicable to companies in Pakistan should be 
further considered. ' 

1 3 

~--:-- -- !.J, ---- .. -- 

Winding up of Unregistered Oompanie8 
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(1) amplification of a variety of 
existing particulars about the direc 
tors and secretaries of the company, 
e.q., their former name, if any, 
residential address, nationality, 
business occupation, details of 
other directorships which they 
hold, etc. [vide sub-section (2) of 
section 407 of tlie English Act]. 

(2) Elaboration of the existing require 
ments about alterations in the char- 

(Paragraphs 223 and 224 of the Report). c:i. 
The principal changes made in these -~ 

amendments include- 

-~· 

These sections should be amended as in the redrafts 
given in the Addendum (Item 27). The redrafts 
follow very closely the provisions of sections 406 
to 423 of the English Act except that sections 
4:16 and 418 are deleted. 

s~ctions on companies establish 
ed outside India, 

277 to 277E 

2 l 

• 
OompaniM established outside India 

FARTX 
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~5) Elaboration of the requirements of 
the prospectus of foreign companies- '$ 

ters, statutes, memorandum, a.rti~ 
oles, etc., which would have to be 
submitted to the Registrar (409). 

(3) A new require~ent in replacement 
of sub-section (3) of section 277 
of the Indian Act regarding 
submission of accounts to the 
Registrar (410). This requirement 
provides that a foreign company 
shall make out a balance sheet 
and profit and loss account in such 
a form and containing such parti.i 
culars as it . would, if it had been a. 
'company within the meaning of 
the Act, have been required tO make 

· and lay before a general meeting; I 
(4) A new requirement that the docu 

ments which a foreign company has 
to supply must be submitted to 
the Registrar of Joint Stock Com 
panies, New Delhi, in triplicate and 
one copy of these documents should 
be submitted to the Registrar of 
the State in which the principal 
business of the foreign company is 
carried on (compare section 413 
of the English Act). 

\ 

-\ 
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281 
Power of Co~ to grant relief Sub-section 3 (c): the word. "Officers" should be See the reoommendetions with reg91d to 

in certain cases. • replaced by the words ·~ officers or persons section 235. . ' 
deemed to be officers of the company ". 

. . 
Anew section on the lines of section 441 of.theEngllsh , (Paragraph 234 of the Report). 

Act with· necessary adaptations after ,deletion of 
the words "chief ofl;icer of.polioe-", in.sub-sections , 
(1) (a) and (4) should be inserted. 

Production and inspection of 
books where offence sus 

'peoied. 

• This section -should be -nmended as in' the redraft (Paragraphs 203 and 233 of the Report). • 
'given in the Addenduni (Item 28,) ~ 

Attempt has been made to provide -01 
against malicious prosecutions as 
an essential corollary to the tighten 
ing-up of the administration of the 

. Indian Companies Act and.thesteeng, 
thening of the penal provisions con- 
tained in it. · New Section 

'Cognisance of offences • 

278 

3 1 

PART XI 
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284 
Saving of pending proceedings This section should be recast so as to provide that 

for windini up. the provisions for winding up under the new 

Penalty for personation of A new section on the lines of section 84 of the Eng- (Paragraph 237 of the Report), 
ahareholder. lish Aot should be inserted after section 282B. 

(Paragraph 235 of the Report). 

Presumably this section applies only 
to those cases of false statement 
which are not otherwise specifically 
punishable under the appropriate 
sections· of the Indian Companies 
Act. 

(Paragraph 236 of the Report). 

New aecticnt 

Should be so revised as to provide that, where 
separate trusts are executed, the obligation for 
carrying out the provisions of this seotion should 
be imposed on the trustees and not on the com 
panies, except that the latter should collect the 
contributions of employees and make them over 
together with their own contribution to the 
trustees. 

Penalty for mis-application of 
securities by employers. 

282B 

. A schedule on the lines of the Fifteenth Schedule of 
the English Act should be added to the Indian 
Companies Act. A reference to this schedule to 
be made in this section. · 

Penalty for false statement 

282 
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These English sections provide for. 
the submission of an annual 
report by the Board of· Trade, 

· authentication of documents by the 
Board and sundry other matters, 

The Committee has approved of a. 
scheme of the regional organisation 
of registration offices which should 
be under the administrative control 
of the Central Government but func 
tion in its day to day work under 
the supervision and guidance of 
the Central Authority. Under this 
scheme the whole of India would 
be divided· into a. number of suit 
able regions and a wholetime Re 
gistrar of Joint Stock Companies 
would be employed at a convenient 
centre in each of these regions. 
If this recommendation is accepted 
this section will have to be suit 
ably amended. 

- ---- ---- ..... ~- --·-- ··------- 

New sections containing provisions similar to sec 
tions 451, 452 and 453 of the English Act should 
be inserted under a central heading " General 
Provisions as· to the Central Authority ", with 
the modification that wherever the words ' Board 
of Trade' occur, the words 'the Central Autho 
rity' should be substituted, 

. 'I 

General provistons as to the 
Central Authority. 

NewSediona 

/ . 

. ' '. 

Former registration offices and This section will have to be suitably amended after 
registers continued. the organisation of the registration offices has 

been fully worked out. 

Act do not a.pp 'y to. any company the winding 
up proceedings of which commenced before the 
commencement of the new Act. 

- -.- ·- ---- - 
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The · incorporation, regulation and 
winding .up of. non-trading 
corporations with objects con 
fined to one State is an item in 
list II ·of ·the Seventh Schedule of 
the Constitution of India. Presum 
ably it follows that the subject is 
one for State -Governmonta.: Never 
theless,• the Committee considers 
that Government should consider 
it whether -the Central Government 
should not be entrusted to exercise 
the powers over the activities of 
non-trading companies. 

/ 

This seetdon ~ ~ye .to be,.suite.b.ly;,.reoaat. 

\ 

Presumably this section has now become obsolete 
and may be deleted. ~· 

This section would have to be suitably modified 
in the light.of the new adminietrative set up that 
may be decided upon. · 

290 

~peal of Aots and Savi.nss 

Applicatio.a of Act to non-trad 
ing oo~l>anies with purely 

· Stat.o ot'jects. 

2sgA 

.Act not to e.pply to Banke of 
Bengal, Madras or Bombo.y. 

289 

Construction . of " registrar of 
joint stock , companies " in 
Act XX! of 1860. 

288 
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· New.Se,;tion' :: 

Indication of sections lVhich wlll-: A section- should also be added to indicate those . (Paragraph 238 of the Report]. 
not apply to banks, insurance , sections of the company , law which would not 
companies, electricity. com- • apply to banks, insurance -oompanies, electricity 
panies, ete.. companies; etc., which are covered by specific 

Acts relating to these. subjects;· 

------- ----.-,_. 
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[This amendment brings this regulation in line with 
section 83B(2), but it should not apply to a 
private company except a private company 
which is a subsidiary of a public company (cf. 
proviso to section 17(2) o~ The Act).] 

Regu!ations 80 and . 81 : Eligibility. of Retiring Directors ~ 
and filling up of vacated office : 
The above regulations should operate subject to section 

83B.(2).. 

Regulation 66 : Depositing of proxies: 
It should be amended so as to provide that the proxies 

could be lodged 48 "hours -before the meeting and not 
required to be. lodged· before 72 hours as in the existing 
regulation. 

Regulation 71 : General powers of directors: 

In view of the fact that a separate section setting forth 
the general powers of directors has been proposed, refer 
ence to this regulation may be omitted from section 17. 
Regulation 78 : Retirement of Directors: 

Should be revised as follows:- 
"At the first annual general meeting of the company, 

the whole of the directors liable to retire by 
rotation, shall retire from office and at every 
subsequent annual general meeting, one-third - 
of such directors for tlie time being or, if their ..,. 
number is not three c.'r a multiple of three then 
the number nearest to one-third shall retire from 
office." · 

TABLE 'A' 

(Paragraphs 239 to 242 of the Report). 
The Committee considers that all compulsory regula 

tions should be incorporated as substantive sections c.'f the 
Act and should operate subject to the other provisions of 
the Act. 

Amendm.enta 2 .. In regard to the existing compulsory · regulations. 
to. i:1e mentioned in section 17 of the Act, the Cornmi ttee has ==pJsory proposed the following amendments in respect of some 
regula. tlons. of these regulations as indicated below: - 

Regulation 56: Demand for poll: 

It should be amended as per clause C(i) of the proposed \ 
section 79(1) which is item 2 of the Addendum. 

' 
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.Regulation 97 : Payment of dividend: 

Should _be amended as follows : -· 
(a) It should be provided that dividends should not 

be paid except to registered holders, to their 
order or to their bankers who should- not, how 
ever, be required to make separate application 
for them. 

{b) Where a dividend was declared but not paid within 
three months from the date of declaration every 
director of the company and where the com 
pany had a managing agent, every director Qr 
partner of the managing agent should be liable 
to simple imprisonment for one week. 

{c) The penalty should, however, apply to the officers 
of the company who were knowingly a party to 
non-payment of dividend but .no director who 
was net directly responsible for non-payment of 1 

dividend should be liable for prosecution. 
(d) Suitable safeguards should be included in the 

regulation to provide for cases where payment 
could not be made by reason of the operation 
of any Iaw, such as restrictions on the remit 
tance of funds out of the country or where a 
shareholder had given directions to the company 
regarding payment which could not be complied 
with, ox: where there ·are conflicting claims 
regarding titles to the shares. 

Regulation. 107: Profit and Loss Account:. 
This regulation should be deleted. (Vide paragraph 240 

-of the Report). 
~egulation 113: Notice of Meetings: 

The words "addressed to him and" appearing in this 
.regulation may be deleted. 

3. In addition to the existing compulsory · regclations, ~~t·nal .J 
the Committee recommends that the following regulations to he~! 
'in the 'present Table 'A' should also be.made compulsory. compulsory • 

. Regulation 4: Modification of class rights . 
.Regulation 50: Business of the Meeting. · · : 

.Regulation 59: Demand for Poll on the election of Chair· 
man and o~ adjournment . 

.Regulation 75: Record. of minutes of meetings, etc . 

.Regulation 83: Increase or r.eduction in the numbeT of 
directors, 

Regulation 4 ;,_ay be made compulsory subject to the 
:following modifications :- 

(i) The extraordinary resolution referred to in the 
regulation should be replaced by a special 
resolution. 

.~ -Ii. 
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Jii) Tl~e statutory provisions relating to general meet- 

. mgs as ., well as those relating to general. 
meetings contained- in the articles of association 
of a company in scJ far as they are not inconsis 
tent with the Act should apply mutatis ~ 
mutandis to the separate 'general meeting refer 
red to in the regulation. 

The Committee further suggests that r~gulation 83 
should be amended as follows : - 

"Subject to section 83B(2), the company may, from 
time to time, by . ordinary resolution increase 
cif reduce the number of directors and may also 
determine in what rotation the increased or 
reduced number is to go out of office." 

4 .. The _Committ~e suggests that the . following new . \ .. 
compulsory regulations may be mserted in Table 'A': · 

.(1). The following new regulation may be inserted as 
regulation 82A (Re-election cJi retiring 
directors): 

"Notwithstanding any provisions to the contrary 
· contained in the articles of a company a person 

who is not a retiring director shall be eligible ' 
for election to the office ci director at any 
general meeting if he or some other member. · '< 
intending to propose him .has at least 10 days . 
before the meeting left at the office a notice 
in writing under his hand signifying his 
candidature· for the office of director or, the 
intention c.f such member to propose him. 
This provision shall not apply to private com 
panies other than the subsidiaries of public 
companies. This regulation should operate 
subject to section 83B(2) and the other -pro 
visions of the Act relating to appointment of 
directors". . · . ~ 

:(2) A new regulation on the lines of regulation 73 
(Revocation of proxies) of the English Act may 
be adopted as a compulsory regulation as regu 
lation 67 A. · • 

.. ··-··--·------ 

New eom 
pulsory 
nigulatione. 



0 

~---· -~- 

Redrafts of some existing sections in the Indian Companies Act, 1913, ' 
and drafts of some new sections proposed to be Inserted in '-it by the 
Company Law Committee. · 

"i 
I 

I 

~-ANNEXURE 

TO THE 

ADDENDUM 

0 

-~ 

-'i- 



• 
.- 

- \ 



Hl 

'l:W 
429 
431 
432 

408 
417 
·iZl 

347 
348 
3U 
85 
:!55 
356 
358 
35!) 
360 
361 
362 
363 
au4 
366 

. 367 
36!) 
370 
371 
372 
373 
375 
300 
3go 
400 

PAGES 

/ 

277 fu 
27iE 
2'18 

];!2(2) 
l.\2(3) 
14..1 anr' 
145 
1530 
153D 
lfi3E 

76 
70 
79A 
83 
83A 
83B 
85 
85A 
86B 
86CC 
86D 
87B 
870 
87CC 
87CC 
87D 
87E 
87H 
87I 
87J 
02 to 102 
93 
1050 
mo to 
l:J5 

4a1 Morlr. 

2P Redrnft of SocU011 

24 Draft of a section which may be Inoorporutod as Section 
25 Draft of a section which may bo incorporated es Section 
26 Draft of a section which may be inr.mr~r'ltcd UH Sft't·ion • 
27 Redra;fts of Sections on Foreign Companie.s 

Schedule to Section 
Schedule to Section 

23 Redraft of Auditors Sect.Ions 

l Redraft of Section 
2 Redraft of Section 
3 Draft of a section which mo.y be incorporated as Section 
4 Redraft of Section 
5 Bedraft of Section 
6 Redraft of Section 
7 Redraft of Section 
8 D~aft of a section which may be incorporated as Section 
9 Redraft of Section · 

10 Draft of a section which may be incorporated as Section 
11 Redraft of Section 
12 Redraft of sub-section (e) of'Beotdon' 
13 R.edra.ft of Section 
14 Draft of a section which may be incorporated us Sec:tion 

Schedule to Section 
Iii Redraft of Section 
16 Redraft of Section 
17 Redraft of Section 
18 Redraft cf Section 
10 Draft of a aecbion which may be incorporated as Section 
20 Redraft of Prospectus Sections 

Schedule to Section 
21 Redraft of Section 
22 Redrafts of Accounts Sections 

I· 

I 
I 

i '> I 



1. REDRAFT OF SECTION 76 OF THE INDIAN 
COMPANIES ACT . 

. ..\. ' 

(Pages_246 and 247 of the Annexure and paragraph 73 of 
the Report). Au 

76. (1) Every company shall within 18 months ·of its a.,::!~1 
incorporation and thereafter within nine months from the Meeting. 
end of its financial year hold a general meeting as its 
annual general meeting and . shall specify the meeting as 
such in the notices calling it. Not more than fifteen months 
shall elapse between the date of one annual general meet- 
ing and that of the next: 

Provided that the Registrar may for any special reason 
extend the time within which an annual general meeting 

__,;.shall be heldby a further period not exceeding six months. 
Every general meeting held in accordance with the pro 

visions of this sub-section shall be convened for a time 
during· business hours, on a day that is not a holiday and 
shall be held either at the registered office of the company 
or within the town in which the registered office of the 
company is situate. For the purpose of this sub-section a 
day shall not be deemed to be a holiday unless it shall 
have been so declared under the Negotiable Instruments 

'1 Act, 1881, prior to the date of the notice convening the 
annual general meeting of the company. 

(2) If default is made in holding a meeting of the com 
pany in accordance with the foregoing sub-section, the 
Central Authority may, on the application of any member 
of the company, call or direct the calling of, a general 
meeting of the company and give such ancillary or conse 
quential directions as the Central Authority thinks ex 
pedient, including directions modifying or supplementing 
in relation to the calling, holding and conducting of the 

~ meeting, the operation of the company's articles and it is 
~hereby declared that the directions that may be given under 

this sub-section include a direction that one member of 
. the company present in person or by proxy shall be deemed 

to constitute a meeting. ·· 
(3) A General Meeting held in pursuance of the last 

foregoing sub-section shall, subject to any directions of the 
Central Authority, be deemed to be· an Annual General 
Meeting of the' company. 

I ( 4) 'If. default is made in holding a meeting of the com 
pany in accordance with sub-section (1) of this Section, or 

I I 

~ in complying with any directions of the Central Authority 
\ under sub-section (2) thereof, the company and every 

1 officer of ·the. company who is knowingly and wilfully a 

I party to the default shall be liable to a fine not exceeding 
five thousand rupees. 
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(a) A meeting of a Company may be called .by not less 
than 21 days' notice in writing; provided that a 
Meeting of a Company shall, notwithstanding 
that it is called by shorter notice than that above 
specified, be deemed to have been duly called if 
it is so agreed- ; 

(i) In the case of a Meeting called as . the Annual A 
General Meeting by all the members entitled 
to attend and vote thereat; and 

(ii) In the case of any other Meeting by a majority 
in number of the Members having a right to 
attend and vote at the Meeting, being a majo 
rity together holding not less than- 95 per cent. 
in nominal value of the shares giving a right 
to attend and vote at the Meeting or, in the 
case of a Company not having a share capital. '< 
representing not less than 95 per cent. of 
the total voting rights at that Meeting of all 
Members. 

(b) Where the business to be transacted at the Meeting 
relates to anything that would not be deemed to 
be ordinary business if transacted at an Annual 
General Meeting of the company there shall be 
annexed to the Notice of such meeting a state 
ment setting out all material 'facts concerning 
the business to be transacted and the nature, 
and extent of the interest (if any) of every ""t 
director or managing agent or partner or 
director of the managing agency firm or company 
in such business and where any of the business 
consists of the approval by the Meeting of any 
document, specifying the time and place where 
such document can be inspected. Notice of the 
meeting shall be served on every member in the 
manner in which notices are required to ' be 
served by Table "A" and for the purpose of this 
clause the expression "Table 'A'" means that 
table as for the time being in force; but the ac- ~ 
cidental omission to give notice to, or, the non 
receipt by any member shall not invalidate the 
proceedings at any Meeting. 

(c) (i) At any general meeting a resolution put to the 
vote of the meeting shall be decided on ~ show o~ 

348 
2. REDRAFT OF SECTION 79. 

(Pages 248 and 249 of the Annexure and paragraph 75 of 
the Report). 

79. (1) The following provisions shall have effect with :.. 
respect to Meetings of a Company other than a Private 
Company not being a subsidiary of a Public Company and 
the procedure thereat notwithstanding any provision made 
in the Articles of the Company in this behalf: 

Provisions 
as to mee 
tings and 
votes. 

/ 
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hands unless a poll is (before or on the declara 
tion of the result of the show of hands) demand 
ed- 

(a) by. the Chairman; or 
(b) by at least 5 members present' in person or by 

proxy; or 
(c) by any member or members present in person 

or by proxy and representing 'not less than 
one-tenth of the total voting rights of all the 
members having the right "to vote at the meet 
ing; or 

(d) by a member or members holding shares in the 
company conferring a right to vote at the 
meeting being shares on which an aggregate 
sum has been paid up equal to not less than 
one-tenth of the total sum paid up on all the 
shares conferring that right: 

Provided that in the case of a private company, if not 
more than seven members are personally present, one 
member and if more than seven members are personally 
present, two members shall be entitled to demand a poll. 

Unless a poll be so demanded a declaration by the Chair 
man that a resolution has on a show of hands been carried 
or carried unanimously, or by a particular majority, or 
lost and an entry to that effect in the books containing the 
minutes of the proceedings of the company shall be con 
clusive evidence of the fact without proof of the number or 
proportion of the votes recorded in favour of or against 
such resolution. 

· The demand for a poll may be withdrawn. 
(ii) On a poll, votes may be given either personally 

or by proxy or by a person duly authorized; 
( d) Where a poll is demanded the Chairman shall ap 

point two scrutineers to scrutinise the votes 
given on the poll and to report thereon to him. 
The Chairman shall have the power, at any time 
before the result of the poll is declared, to re 
move a scrutineer from office and to fill vacancies 
in. the office of serutineer arising from any cause 
whatsoever provided that one scrutineer shall 
always be a member (not being an officer or 
employee of the Company) present at the meet 
ing. 

(e) An instrument appointing a proxy, if in the form 
set out in regulation 67 of Table "A" shall not 
be questioned on the ground ihat it fails to com 
ply with any special requirements specified for 
such instruments by the articles. 

(f) Any share holder whose name is entered in the 
re~ster ' of shareholders of the Company shall r 

I 
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be entitled at any general meeting of the com 
pany to exercise the voting rights attaching to 
all shares then registered in his name unless 
any call or other sums then payable by him in 
respect of any shares in the company has not -;. 
been paid or the company has exercised its lien in 
respect of any shares held by such shareholder, 
but shall otherwise enjoy the same rights and 
be· subject to the same liabilities as all other 
shareholders of the same class, 

(2) The following provisions shall have effect in so far 
as the articles of the company do not make other provision 
in that behalf: - 

(a) Two or more members holding not less than 
1/lOth of the total share capital paid up or, if ' 
the company has not a share capital, not less , \ 
than 5 per cent. in number of the members of 
the company may call a meeting. 

(b) In the case of a private company, two members 
and in the case of any other company, five mem 
bers personally present shall be a quorum. 

( c) Any member elected by the members present at 
a meeting may !Je the chairman thereof. 

[NoTE :-A substantive section will have to be added in lieu 
of (2)(d) in the present Act in accordance with 
the decision of the Committee about voting 
rights.] 

(3) If for any reason it is impracticable to call a meeting 
of a company other than an annual general meeting in arty 
manner in which meetings. of that company may be called 
or to conduct the meeting of the company in manner pres 
cribed by the articles or this Act, the Court may, either of 
its own motion or on the application of any director of the 
company or of any member of the company who would be 
entitled to vote at the meeting, order a meeting of the com 
pany' to be called, held and conducted in such manner as 
the Court thinks fit, and where any such order is given 
may give such ancillary or consequential directions as it 
thinks expedient and any meeting called, held and con 
ducted in accordance with any, such order shall for all 
purposes be deemed' to be a meeting of the company duly 
called. held and conducted. , · 

----· ........ ----------- 
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( 4) If for the purpose of any meeting of a company 
invitations to appoint as proxy a person or .one of a number 
of persons specified in the invitations are issued at the 
company's expense to any member entitled to be sent a 
notice of the meeting and to vote thereat by proxy, every 
officer of the company who knowingly and wilfully autho 
.rises or permits .their issue as aforesaid shall be liable to 
a fine not exceedirig one thousand rupees: 

Provided that; unless the articles otherwise- provide, 
- (a) this sub-sgction sh.all. not apply in the case ot 

a ~omp"':nY I_].Ot having a share. capital; and 
_r""- (b) a member. of a private company shall notbe entitled· 

· · to appoint more than one proxy ·to attend on the 
same occasion; and 

(c) a proxy shall not -be entitled- to vote except on a 
pol], - ··' . r 

(2) In every notice . calling a .meeting of a company 
having a share capital "there shall appear with reasonable 
prominence a statement that a member entitled to attend 
and vote is entitled to appoint a proxy or, where that is 
allowed, one or more proxies to attend and vote instead 
of him, and that a proxy need not· also be a member; and 
if default is made in complying with this sub-section as 
respects any meeting; every officer of the company who is 
in default shall be Hable to a fine not exceeding five hundred 
rupees .. 

(3) Any provision contained in a company's articles 
shall be void in so far as it would have the effect of 
requiring the instrument appointing a proxy, or any other 
document necessary to show the validity of or otherwise 
relating to the appointment of a proxy, to be received by 
the company or any other person more than forty-eight 
hours before the meeting in order that the appointment 
may be effective thereat. 

. ' 
.3. DRAFT OF A_SECTION wmcn MAY BE INCORPO- 

·RATED AS SECTION 79A. _ 
(Pages 248 and 249\-f the- Annexure and paragra;h '75 of 

the Report). · 
79A. (I) Any member of a company' entitled to attend Proxies, 79 

and vote at a meetingofthe company shall be entitled to 
appoint another person (whether a member or not) as his 
proxy to attend and -vote instead of him, and a proxy ap- 
pointed to attend and vote instead of a member 0U1 private 
company shall also have the same right as a. member -to 
.speak at the meeting", ·' · · • - ·· · . .': '- · _ 

- . • .- • - ~~ e- 
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Provided that an officer shall not be liable under this 

sub-section by reason only of the issue to a member at his 
request in writing of a form containing the names of per 
sons willing to act as proxy. 

(5) The instrument appointing a proxy shall be m 
writing under the hand of the appointor or of his attorney 
duly authorised in writing or if the appointer is a body 
corporate either under seal or under the hand of an Officer 
or an attorney duly authorised. 

(6) Every member entitled to attend and vote at a 
meeting of the company shall be entitled during the period 
commencing 24 hours after proxies have to be lodged un 
der sub-section (3) hereof and ending on the conclusion 
of the meeting to which they relate, to inspect the proxies 
so lodged at any time during the business hours of the 
company, provided not less than three days' notice in 
writing of the intention to i~spect is given to the company. 

(7) This section shall apply to meetings of any class ot 
members of a company as it applies to general meetings 
of the company. 
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4. REDRAFT OF SECTI~N 83. 

(Pages 251 and 252 of the Annexure -and _paragr~ph•-79 o_f 
the Report). ·· ·. · - 

83. (1) Every company shall cause minutes of '.all'_ pro- Minute;. of 
·• ceedings. of general meetings and "of its directors _to be ~r~9:er1!1fs 

entered in books kept for that purpose. s,uc;h; minutes meetings 
shall contain· a fair summary of the proceedings , of ' such a~d of 
meetings and, in particular, of all material. questio_ns asked directors. 
or comments made thereat, and in-the case of minutes of 
a meeting 6f directors .the name ot any director dissenting 
from a resolution passed at the meeting: · 

Provided that there shall not be required 'in any 'such' 
minutes inclusion of any matter which, in -the' absolute. 
discretion of the chairman of the meeting, could be regard 
ed as defamatory of any person or immaterial to the pro-: 
ceedings or detrimental to the interests. of the company: 

-: Provided that notice of meetings of directors .shall. be 
__,. given in writing and sent 'to all directors for the time being 

m India. -' 
(2.) Any such minutes, if purporting to be signed by the 

chairman of the meeting at wnich the proceedings were 
held, or by the chairman of the next succeeding· meeting, 
shall be evidence of the proceedings. 

(3) Until the contrary is proved, every general meeting 
of the company or the meeting of directors in respect where 
of minutes have been so made shall be deemed to have 

-~ been duly called and held and all proceedings had thereat 
to have been duly had, and all appointments 91 directors 
or liquidators shall be deemed to be valid. 

_( 4) No report purporting to be a report of ,the proceed 
ings at any meeting of a company shall be circulated or 
advertised at the expense of the company unless it contains 
the matters required bysub-section (1) hereof to be included 
in the minutes of the proceedings of such meeting. 

(5) The books containing the minutes of proceedings of 
any general meeting of. a company held after the commence- 

~· ment of the Indian Companies (Amendment) Act, l9Jo 
(XXII of 1936), shall be kept at the registered office of the 
company and shall during business hours (subject to such 
reasonable restrictions as the company may by its articles 
or in general meeting impose so that not less than two 
hours in each day be allowed for inspection) be open to 
the inspection of' any member without charge, and for the 
purpose of this sub-section and sub-section ( 6) any docu 
ment referred to in the minutes shall be deemed to' form 
part of the minutes. 

(6) Any member shall at any time after seven days from 
1_ the meeting be entitled to be furnished within seven days 

af~er he has made a re~uest in that behalf to the company 
with a copy of any mmutes referred to in sub-section 051 
at a charge not exceeding six annas for every hundred 
words. 
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(7) lf any report is circulated or advertised contrary to 

the provisions of sub-section ( 4) hereof or if any inspection 
required under sub-section (5) hereof is refused or if any 
copy required under sub-section (6) hereof is not furnished 
within the time specified in sub-section (6), every officer 
of the company who is knowingly in default shall be liable ..,. 
in respect of each offence to a fine not exceeding five 
hundred rupees. 

I 

(8) In the case of any such refusal or default, the court 
may by order compel an immediate inspection of the books 
inrespect of all proceedings of general meetings or direct 
that the copies required shall be sent to the persons requi 
ring the same. 
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.5. REDRAFT OF SECTION 83A 

(Pages 252 and 253 of the Annexure and paragraph 82 of 
the Report). 

· 83A. (1) Every public company, and each of its subsi- Dir~otors 
diary companies (if any), shall have. at least three Directors Obligatory. 
and every private company (other than a private company 
which is the subsidiary company of a public company) shall 
have at least two Directors. 

- (2) No bo1dy corporate shall be appointed Director of a 
Company.· - - 



-, I .. 
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(i) any casual vacancy occurring among the Directors 
may be filled up by the Directors at a Aoard 
Meeting but the person so appointed shall hold 
office only until the next following ordinary 
general meeting and shall then be eligible for 
re-election but shall not be taken .into account 
in determining the directors who are to retire 
by rotation at such meeting ; r- 

(ii) not less than two-thirds of the whole number of 
Directors shall be persons whose period of office 
is liable to determination at any time by retire 
ment of Directors in rotation; 

(iii) none of the following persons shall be appointed 
as a Director of a Company managed by a mana 
ging agent whose period of office is liable to 
determination by rotation unless he is so appoint- 
ed by a resolution of the Company in General 
Meeting approved by a majority of not less than 'Y 
eighty per cent. of such members as, being pre 
sent in person or by proxy and being entitled so· 
to do, vote on such resolution: - 

(a) A person who: under any agreement whether 
entered into with the Managing Agent of the 
company or otherwise, is entitled to any share 
of the remuneration received by the Managing 
Agent from the Company ; 

(b) a person who is a partner of the Managing Agent ~ 
of the Company ; 

( c) a person who is an Officer or servant of the 
Managing .A gent of the Company ; 

[d) a person who is a member of the Managing 
Agent where such Managing Agent is a. pri- 
vate company j · 

(Pages 253 and 254 of the Annexure and paragraph 84 of 
the Report). 

83B. (1) In default of and subject to' any regulations in 
the articles of a company- 

f i) the subscribers of the memorandum shall be deemed 
, to be Directors of the · company until the first 

Directors have been appointed; 
{ii) the Directors of the company shall be appointed by 

the members in General Meeting. 

(2) Notwithstanding anything contained in the articles \ 
of a Company- 
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(5) For the purpose of this section, a motion for appro 
ving a person's appointment or for nominating a person 
for appointment shall be treated as a motion for his appoint 
ment. 

(6) Nothing in sub-sec.tions (3), ( 4) or (5) of this section 
shall apply to a -resolution altering the company's articles. 

-~ 
l 

(g) 

(e) a person who employs or is in the e~ployrnent 
of an officer or servant of the Managing Agent 
of the Company ; 

(f) any person who is an employee of the company 
or of any subsidiary company of such company 
or of any other company under the management 
of the Managing Agent; 

a person who holds any office or place of profit 
under the Company or who is a partner, officer 
or member of any firm or private Company or 
an officer of any Company which holds any 
office or place of profit under the Company. 

Special notice shall be required of any resolution appoint 
ing or approving the appointment of a Director tor it to have· 
effect for the purpose of clause (iii) of this sub-section and 
the notice thereof given to the company and by the company 
to its members must state the reasons under which such 
resolution is required. 

This sub-section shall not apply to a private company 
except a private company which is the subsidiary company 
of a public company. 

(3) At a General Meeting of a Company a motion for 
the appointment of two or more persons as Directors of 
the Company by a single resolution shall not be made, un 
less a resolution that it shall be so made has first been 
agreed to by the Meeting without any vote being given. 
against it. 

( 4) A resolution moved in contravention of sub-section 
(3) shall be void, whether or not its being so moved was 
objected to at the time; provided that where a resolution 
so rnoyed is passed, no provision for, the automatic re 
appointment· of retiring Directors in default ·of another 
appointment shall apply. 

... 
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J (3) Every director, other than a technical director or a 
director nominated by Government or a State Government, 
who is required to hold a share qualification shall· within 
two months after his anpointment file with the comnanv a 
declaration specifying; the manner in which his nualiflcation 
shares are held by him. - 

( 4) If. after the expiration of the said period, any un 
qualified person acts as a'director of the company. he shall 

_be liable to a fine not exceeding one thousand rupees. 

. (5) Nothing herein contained shall apply- to a private 
limited company unless the privats limited company is a 
subsidiary of a public company, · · ' 

(iii) 

(ii) shares of which he is, under a duly constituted 
trust, the trustee for some third person not being 'r 
the managing agent of the company nor an 
associate of such managing agent; or 

shares of which he is the nominee holder on be- 
half of some other company not being the 
manaaing agent of the company nor an associate 
of such managing agent and the remuneration 
received by him as director is paid by him to 
such other company. Provided always that in 
the case of a person appointed as a director be-, 
fore the .commencement of this Act, the period·~. 
within which qualification shares as herein de 
fined are to be obtained shall be computed from 
the commencement of this Act . . ' 

(Pages 255 and 256 of the Annexure and paragraph 86 of 
· the Report). ~ -, 

Q•ial!fication 85. (1) Without prejudice to the restrictions imposed by 
ofDll"eotors. section 84, it shall be the duty of every Director who. is by 

the articles required to hold a specified share qualification 
and who is not already qualified, to obtain his qualification, 
within two months after his appointment. Such qualifica 
tion shares shall not exceed the nominal value of Rs. 5,000 . 
. Any provision in the articles of association which provides 
that a person shall hold the qualification shares prior to 
his appointment as a director shall be void. 

(2) A pers.on other than a person appointed as a techni-. \_ 
cal 'director of a company or a director nominated by Gov 
ernment or a State Government shall not be deemed to 
have qualified himself as a director for the purposes of this 
section unless the qualification shares held by him are- 

(i) shares to which he is solely beneficially entitled; 
· or 
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(2) Any person who knowingly permits himself to be 
appointed a director of more than twenty companies or 
continues, after the commencement of this Act, to act as 
a director of more than twenty companies in contravention 
of sub-section (1) shall be punishable with a- fine which 
may extend to five thousand rupees. 

(Page 256 of the A.n.nexure and paragraph 91 of the Report) R .. 
. estriotion 

85A. .... (1)· No person shall after the commencement of on numbsr of 
~· this Act be appointed or continue to act as a Director of ~~ect~r-b 

more than twenty. ·companies. In calculating the number he~~sby0a 
13 

of companies of which a -person is a director for the pur- person. 
- pose of this-section the following shall be excluded- 

(a) directorships of private .companies other than a 
private company which is the. subsidiary com 
pany of a public company ; 

(b) directorships of unlimited companies and associ 
ationa.not for profit; and 

(c) alternate directorships. 

~59. 
S. DRAF!' OF A SECTION WHICH: MAY BE INCORPO~ 

- RATED-AS SECTION S5A 
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Provided always that such alternate or substitute 
director shall notwithstanding any provision to the contrary 
contained in the articles of the compaily-(i) "ipso facto" 
vacate office if and when the original director returns to 
the district in which meetings of the directors are ordinarily 
held and (ii) not be eligible for re-appointment as a retiring 
director of the company if the original director's period of 
'office· is determined before so returning . 
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9. REDRAFT OF SECTION 868 

(Pages 257 and 258 of the Annexure and paragraph 95 of 
the Report). 

86B. Notwithstanding anything to the contrary contain 
ed in the articles of a company or in any agreement entered. 
into between any person and the company any assignment 
of his office after the commencement of this Act by a 
director or manager of a company shall be void and· of no· 
effect:· 

Provided that the exercise by the directors.of a company 
of the power to appoint an alternate or substitute to act 
for a director (in this Section called "the original director") 
during his absence of not less than three months from the 
district in which meetings of the directors are ordinarily 
held, shall not be deemed to be an assignment of office 
within the meaning of this section : · 

' 

• 
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(3) Notwithstanding anything to 'the ·contrary contained 
in the articles of association of a company or otherwise 
no committee of directors, manager or managing director 
shalt be authorised to exercise any power on behalf of the 
company which could not by the provisions of this Act and 
the .... Schedule hereto be exercised by a managing agent 
of such company . . ' 

Note:-The powers to be exercised under sub-clause (i) to (v) of clause 
(2) should be e~ercisod by a board resolution passed at a meeting 
of the board and not by means of circulars. The relevant resolu 
tion of the board under sub-clause (iv) should specify the nature of 
the investment to be made and the !~ts thereof and the relevant 
resolution of tho board under sub-clause (v) of clause (2) should 
specify the. l~ts of the Joans to be made and the purpose thereof. 

I 
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10. DRAFT OF A SECTION waroa MAY BE INCOR 

PORATED AS SECTION 86CC 

(Page 258 of the Annexure and paragraph 101 of the Report) 
·. 86CC. (1) Subject to the provisions of section 86H of General 

this Act and of the schedule hereto where the company ~~:Js 
0~f has a managing agent, the directors of a company Directors 

shall be entitled to exercise all such powers 'and do all such pis-a-vis 
acts and things as the company. is, by its memorandum of tn!lll8:ging 
association or otherwise, authorised to exercise and do and !~:1!it.:1d 
which are . not by this Act or under or by virtue of the of dii:ecto~:. 
company's memorandum or articles directed or required to 
be exercised of done by the company in general meeting, 
but subject nevertheless to the provisions of this Act and 
of the company's articles or any regulations duly made 
thereunder. 

(2) Notwithstanding anything to the contrary contained· 
in the articles of a company or otherwise it shall not be 
lawful for the managing agent of a company jo exercise 
any of the following powers on behalf of the company- ' . 

(i) the power to issue debentures; · 
(ii) the power to make calls on shareholders in respect 

of monies unpaid on shares in the company ; 
(iii) the power to borrow monies save within limits 

previously fixed by the directors at a Board 
:- Meeting; 

(iv) the power to invest the funds- of the company; 
and 

(v) the power to make loans save within limits pre 
viously fixed by the directors at a board meeting. 
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Provided that no fine or _,imprisonment shall be imposed 
where· the amount lent under the guarantee given or the 
security provided has been repaid and where such amount 
has .been .. only partially.repaid, the period of imprisonment· 
wlll.be proportionately reduced: 

Provided always that no director or officer of the lending 
company shall incur a~y liability under this sub-section in 
respect of any loan made, guarantee entered into or security 
provided in contravention of sub-section (1) (iv) unless at t 
the time such loan was made, guarantee entered into or 
security provided by the lending company he had express 
notice that by so doing the provisions of sub-section (1) (iv) 
were being contravened. 

Noee.-Regarding existing Joans and guarantees, see feCOPJ!Jl~datiol\ 
at :pai;:es 285 and 286 of the Alµlexure.. 

. 
(iii) any private company of which any director of the 

lending company is a director or member; or 
(iv) any public company the managing· agent, manager 

or directors of which are accustomed to act in 
accordance with the directions or instructions of 
any director of the lending company: 

Provided that nothing herein contained shall apply to 
the making of a loan or granting of any guarantee or pro 
viding any security by a company which is a private 
company (other than a subsidiary company of a public 
company) or by a banking company or by any holding 
company to its subsidiary company. t' 

(2) In the event of any contravention of sub-sectio~ (1) 
every person who is a party to such contravention includ- 
ing in particular any person towhom a loan is made or on 
whose behalf a guarantee is given or security provided 
shall be punishable with a fine which may extend to Rs. 
5,000 qr simple imprisonment for six months in lieu of fine 
and: shall· be liable jointly and severally to the lending 
company for the repayment of such loan or for making 
good any sum. which the· lending company may be called 
upon to pay under the guarantee given 'or security provided ' ..,._ 
by the lending company : 
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11. REDRAFT· OF SECTION 86D 

(Page 259 of the Annexure and paragraph 106 of the Report) 
86D. (1) No company (in this section referred to as the 

lending company). shall make any loan or enter into any 
guarantee or provide any security in connection with a loan 

.made by a third party to any of the undermentioned that 
is-to say- . 

(i) any director of the lending company; or 

(ii) any firm of which any director of the lending com 
pany is a member; or 

Loans to 
Directol'fl 
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Any provision to the contrary providing for the payment 
of compensation .except as aforesaid shall be void. 

The provisions herein contained will also apply to the 
termination of service and/or resignation of office by a 
managing" director or a manager, 

(d) if the termination of the managing agency is due 
to the winding up of. a company on account of 
the negligence or default of the managing agent, 

no compensation shall be payable. 
In all other cases compensation representing the com 

mission which the managing agent would have earned had 
.he continued in office for the unexpired residue of the 
period of the managing' agency agreement or for five years 
whichever is shorter shall be paid on the basis of the· 
average remuneration for the last preceding five years or 
on the average of the period of office. actually held if the 

._,period is less than five years, 
Provided that in the case of winding up, no compensa 

tion shall be payable if the assets on winding up are not 
sufficient" to repay the shareholders' capital including 
premium, if any. 

Provided always that in the event of a managing agent 
being wrongfully dismissed and it being so held by a Court, 
nothing herein contained shall prejudice the managing 
agent's rights to claim from the company 'damages for 
wrongful dismissal. 

if he resigns, otherwise than on reconstruction of 
the company or on amalgamation of the company 
and is not appointed managing agent or officer 
of the amalgamated or reconstructed. company; 
or 

(b) if such termination is in pursuance of the provisions 
of section 87B(a) (i.e. for fraud or breach of trust 
or gross negligence or gross mismanagement or 
is due to any offence for which he can be 
removed); or· 

(c) if he is a party to .a resolution terminating ;Or 
procuring the termination of the managing 
agency agreement either directly or otherwise; or 

(a)' 

I 
-; 
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i2. REDRAFT OF SUB-SECTION (e) OF SECTION 87B 
(Page 272 of the Annexure and paragraph 124 of the Report) 

87B(e). Notwithstanding anything to the contrary con- 
.,. tained in any articles of association of a company. or any 

agreement with the managing agent in the event of 
termination of a managing agency agreement, the follow- 
ing shall apply for assessing compensation: ' 
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13. REDRAFT OF SECj'ION 870 

(Pages 278-80 of the Annexure and paragraphs 125-130 
and 132 and 133 of the Report). 

87C. (1) Save as otherwise provided no managing agent 
shall, in respect of any financial year of a company 
commencing after the commencement of this Act, receive 
or be paid as or by way of remuneration whether in res 
pect of his services as managing agent or otherwise any 
sum in excess of 12-b; per cent. of. the net annual profits 
of the company unless additional remuneration shall 
have previously been sanctioned by a special resolution 
of the company and approved by the Central Authority 
as· being in the public interest. Provided always that a 
·company shall be entitled in the event of absence of or 
inadequacy r:Jf profits to pay to its managing agent such 
annual sum, not exceeding rupees fifty thousand, as and 
by way of minimum remuneration as. shall be considered 
reasonable by the company and the minimum remunera 
tion sanctioned by the company at its. first or any subse 
quent annual general meeting after this Act has come 
.into force shall be deemed to be reasonable for the pur 
poses of this section. 

(2) For the purposes of this section "net profits" mean 
the profits of the company calculated after deducting- 

(a) working charges including directors' remuneration 
and any bonus cJr commission paid to any 
member of the staff, engineers and others and 
taxes of the nature of Excess Profits Tax ar 
Business Profits Tax; 

(b) interest on loans and advances; 
{c) interest on debentures and other fixed loans; 
(d) repairs and outgoings; · 
(e) depreciation; 
(f) losses of the previous years and the _ amount of 

depreciation, if any, which might not have been 
taken into consideration in arriving at the net 
profits of the earlier years; and 

(g) gratuity payable under a· legal or contractual 
obligation. 

In arriving at the amount of net profits the following 
shall not be deducted- 

(i) managing agents' commission; · 
(ii) income-tax · and super-tax on the company's 

profits; _ 
·(iii) gratuity other than that mentioned under item 

(g) above, 
In determining the amount of 'net profits' the following 

i;hall not be taken into account- . 
(a) profits by way of premium on shares sold; 
(b) profits on sale proceeds of forfeited shares; and 
(c) profits from sale of whole or part of the under 

taking of - the company, but the amounts of 
'bounties or subsidies, if any, receivable from 

· Remunera~ 
tion of 
.Managiag 
Agent, 



Written down value 72.9 
(Note: Payments out of profits under a seheme of profit sharing 

arrangement by a company to another company under the 
aame management shall be deducted in computing the net 
profit of the paying company and the amount in the ocse 
of the-receiving company shall be included in computing 
the net profit.) 

(3) The remuneration payable to the managing agent 
shall not become due or payable to him until the 
accounts of the company have been audited and laid before 
the company in general meeting. 

Provided however that a company shall be entitled to 
pay its managing agent minimum remuneration insuitable 
instalments as provided by the agreement. 

( 4) This section shall apply to every company which 
has a managing agent on the date of the commencement 
of the Act as soon as two years have elapsed from the date. 
of the commencement of the Act except that where a 
managing agent elects to bring the terms of his appoint 
ment in line with the provisions of the Act, within <J'ne 
year of the commencement of the Act, the basis of re 
muneration shall apply from the date on which the terms 
of appointment of the managing agent are brought in line 
with the Act. 

(5) Nothing' in this- section shall apply to a private 
company which is not a subsidiary company of a public 
company. 

Note:-Although no office allowance shall be admisaible to a mans· 
ging agent under the provisions of the redraft of section 87C 
of the Act, he should be entitled to be reimbursed for all 
expenses incurred by him on behalf of bhemanaged eompanjes 
and sanctioned by their directors. • 

81 
8.1 

: . 100 
10 

90 
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First year normal depreciation due on 
· Amount 

Written down value 
Second year's depreciation at I 0% 

Written down value 
Third yea.r's depreciation at 10% 
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M5 
Government or· public body shall be taken into 
account unless Government ·have passed orders 
jo the contrary. 

The amount · c,'f depreciation to be deducted as stated 
above shall be the amount of normal depreciation allow 
able under the Income Tax Act and special,_ initial or other 
allowance .or arrears of depreciation shall not be t~ken 
into account, provided however that the written dawn 
value of every asset for the purposes of this section shall 
be calculated after deducting such normal · depreciation 
only. The amount of depredation shall be calculated as 
per the following illustration:- . 

Illustration.-If the cost of an asset is Rs. 100 and the 
amount of normal depreciation is 10 per cent, the amount 
of normal depreciation shall be worked out on written 
down value basis as under: - 
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14. DRAFT OF A SECTION WHICH MAY BE INCOiii.>0- 

RATED AS SECTION 87CC 
(Pages 281 and 282 of the Annexure and paragraph 134 of 

, the Report). . 
87CC. (1) Every managing agent of a company, whether 

appointed before or after the commencement of this Act, 
shall at all times and notwithstanding any provisions to 
the contrary contained in any agreement or otherwise be 
subject to the control and direction of the directors of the 
company except to such extent as is otherwise provided 
in the -Schedule to this Act . 

. (2) No contract entered into, debt incurred or security 
given by a managing agent on behalf of the company 
which is within /the ostensible authority of the managing 
agent to enter into, incur or give shal1 be invalid or in- i... 
effectual except in case of express notice to the party '- 
entering into such contract, making such -loan or receiving 
such security at the time when the contract was entered 
into, debt incurred or security given that the managing 
agent had no authority so to contract, lend or give security 
on behalf of the company. 

General 
powers of 
managing 
agents. 



\ ! 
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1. The general management of the company's affairs, 
business transactions, property and effects shall be en 
trusted to the managing agent. Except to such. extent as 
is hereafter provided in this Schedule the managing agent 
shall be under the control and direction of the directors. of 
the company. 

2. The managing agent shall maintain tlie books, papers 
and accounts of the company and shall have the power to 
engage and dismiss Managers, Assistants and all other 
officers and staff and all workmen, and for the purposes of 
the company to purchase and obtain· all necessary machi 
nery, stores, goods and materials of any- k1nd whatsoever 
and -to sell such goods, machinery, stores, materials and/ 
or any of the articles manufactured or acquired by the 
company. The managing agent shall also have power to 
institute, conduct, defend, compound or abandon any legal 
proceedings by or against the company or its officers or 
otherwise concerning the affairs of the company and also 
to compound and extend the time for payment or satisfac 
tion of any debts due and of any claims or demands by or 
against the company and to refer any claims or demands 
by or against the company to arbitration and to observe 
and perform the awards, and also to act on behalf of the 
compa!1Y in all matters relating to bankrupts or insolvents. 

. ) 

3 .. The managing agent shall have power to make, 
draw, endorse, sign, accept, negotiate and give an cheques, 
bills of lading, drafts, orders, bills of exchange, Govern 
ment of India and other promissory notes and other 
negotiable instruments required in connection with the 
business of the company and may also sign and give all 
receipts, releases and other discharges for money payable 
to the company and for the claims and demands of the 
company and may exercise such of the powers of the 
directors as may from time to time be lawfully delegated 
to him. 

POWERS EXERCISABLE BY A MANAGING AGENT 

i 

I 
l ! 367. 
! , SCHEDULE-TO BE RELATED TO THE NEW SECTION 

1 WHICH MAY BE INCORFORATED AS SECTION 87CC . 
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4. Notwithstanding anytliing contained in clauses 2 and 3 

of this Schedule the managing agent shall only exercise 
the following powers with the previous specific approval 
of the directors of the company that is to say:- 

(a) The power to appoint any person as manager of 
the company within the meaning of the Act. 

(b) The power to engage on behalf of the company 
any person who is a relation of any director or 
of any partner of the managing agent or of any 
director of the Company. · 

(c) The power to compound or sanction the exten 
sion of time for payment of or satisfaction of 
any debt due to the company from any associate 
of such managing agent. · 

(d) rhe power to engage staff on behalf of the com 
pany except staff whose remuneration is within 
limits prescribed by the directors of the 
company. . 

(e) The power frJ purchase or sell capital assets on be 
half of the 'company except where the purchase 
or sale price is within limits prescribed by the 
directors of the company. 

5.' Notwithstanding any of the' provisions hereinbefore 
contained in this Schedule, the directors of a company may 
at any time or times during the continuance of the agree 
ment with its managing Agent by resolution provide that 
any o'r all of the powers conferred on the managing agent 
under clauses ·2 and 3 hereof shall only be exercisable by 
the managing agent under the control and direction of the 
directors and may likewise revoke or modify such resolu 
ticJn or resolutions: 

6. Save as what is contained in this Schedule the 
managing agent shall not without previous consent of the 
directors obtained at a meeting exercise any other powers 
on behalf of the company. 
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i5. REDRAFT OF SECTION 87D 
_(Page 282 of the Annexure and paragraphs 136 and 137 of 

the Report). 
87D. (1) No company (in this section referred to as the L'Oans to 

lending company) shall make any loan or enter into any managing 
guarantee or provide any security in connection with the agent, - 
loan made by a third party to any of the undermentioned 
that is to say- 

(i) the managing agent of the lendingcompany; or 
_(ii) any firm of which the managing agent of the lend- 

ing company is a partner; or ~ 
(iii) any partner of the managing agent of the lending 

· company; or _ 
(iv) any private company of which the managing agent 

of the lending .company or any partner of the 
managing agent or, where· the managing agent 
is a private company, any officer of the manag 
ing agent is a member, director, managing agent 
or manager; or 

(v) where the managing agent of the lending company 
is a body corporate, any subsidiary company of 
the managing agent and any· director, managing 
agent or manager of such managing agent or c.f 
any subsidiary company of the managing agent; 
or 

(vi) where the managing agent of the lending company 
is a private company, any member or director 
thereof. · 

(2) Notwithstanding anything contained in Section 
86D, nothing· contained in this section shall apply to any 
credit held .by the managing agent in a current account 
maintained; subject to limits previously approved by the 
board of directors and on no account exceeding Rs. 20,000, 
by the company with the managing agent for the purposes 
of the company's business, 

(3) In the event of any contravention of sub-section (1) 
every person who is a party to such contravention includ 
ing in particular any person to whom a loan is made or on· 
whose behalf a guarantee is given or security provided 
shall be punishable with a fine which may extend to 
Rs. 5,000 or simple imprisonment for six months in lieu of 
fine and shall be' liable jointly and severalTy fo the lending 
company for the repayment of such loan or for making 
good any sum which the lending company may be called 
upon .to pay under the guarantee given or security provid 
ed by the lending company. 

Provided that no fine or imprisonment shall be imposed 
where the amount lent under the guarantee given or the 
security provided has been repaid and where such amount 
has been only partially repaid, the period of imprisonment 
will be proportionately reduced. 

(4) Nothing in this section shall apply to a private 
company except a private company which is the subsidiary 
company of a public company. 

N ota.-Regarding e:itisting loans, guarantees and currant accounts, aee 
recomn:lllllde.tion at page11 285 ead _286 of the ~xure. 
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. 
Note.-Rogarding existing loans and guarantees, see racomm(!nJ."H<?~_ 

at page;;i 28!) and 286 of the Beport, · · · · · 

(3) In the event of any contravention of sub-section (1) 
every person who is a party to such contravention includ 
ing .in particular any person to whom a loan is made or on 
whose behalf a guarantee is given or security provided 
shall be punishable with a fine which may extend to 
Rs. 5,000 or simple imprisonment for six months in lieu of 
fine and shall be liable jointly and severally to the lending 
company for the repayment of such loan or for making 
good any sum which the lending company may be called; 
upon to. pay under the guarantee given or security provided 
by the lending company: ' · 

Provided that no fine or imprisonment shall be imposed· 
where the amount lent under the guarantee given or the, 
security provided has been repaid and where such amount 
has been only partially repaid, the period of imprisonment 
will be. proportionately reduced. 

(2) Nothing contained in sub-section (1) shall apply to 
, the making of any loan by a holding company to its subsi 

diary or by any managing agent to any company under his 
management or to the giving of any guarantee or security 
by a holding company or managing agent in respect of any 
loan granted to such subsidiary or company under the. 
management of the managing agent, as the case may be, 

(ii) the majority of the directors of both the said 
companies ar~ common to each company. 

379_ 
16. REPJJAf'f or s~c'.f~ON'. s7.E 

. (Pages 285-87 of the Annexure and paragraph 138 of 
· the Report). 

toans to or 8'7E. (1) No company (in this section· referred to as the 
~~:1~nder lending company) :;hall make an_y l~an or entE7r i~to. any 

fhe same guarantee or provide any security m connection with a 
manageme1_1t. loan made by a third party to any company that is under 

· the same management as the lending company unless such 
loan, guarantee or security shall previously have been 
sanctioned by ~ special resolution of the lending company. 

Explanation.-For the purposes of this section the lend 
ing company shall be deemed to be under the same manage 
ment as that o~ the other company if- 

(i) any person occupies in respect of both the said 
companies one or other of the positions, namely, 
manager, managing director or managing agent 
or partner of the managing agency firm or mem 
ber or director of the managing agency company 
where the managing agent is a "private company; 
or 



87H. (l)·A managing agent shall not after the date of his Mi¥iging 
appointment or reappointment on his own account engage Age~t)1~>t. 
in any business which is of the same nature as and directly t~~;::e l~ 
competes with the business carried on by a company of oomp .. ting 
which· he is the managing agent or by a subsidiary com- with the 
pany of such company. busineea • 

- . / of mene.geo 
(2) For the purposes of sub-section (1) a managing agent company, 

shall be deemed to be engaged in business on his own 
account if SUGh business is carried on by- 

(i) a partnership firm of which he is a member; or 
(ii) a public company at any general meeting of 

which the managing agent, either alone or to 
gether with any partner of the managing agent 
and (where the managing agent is a private com 
pany) any officer of the managing- agent, is 
entitled to exercise or control the exercise of 70 
per cent. or m~re of the voting power: or 

(iii) 'a private company at any 'general meeting of 
which the managing agent, either alone or to 
gether with any partner of the managing agent· 
and (where the managing agent is a company) any 

~ officer of the managing agent, is entitled to 
exercise or control the exercise of 20 per cent. or 
more of the voting power. 

(3) Any managing agent who engages in business in 
contravention of the provisions . of sub-section (1) shall be 
deemed to have received all profits or benefits accruing 
to him from such business in trust for the company under 
his management referred to in that sub-section or the sub 
sidiary company. of such company as the case may be and 
where such profits or benefits are so deemed to have been 
received by the managing agent in trust for more than one 
conipany they shall be held by him in trust for all such 
companies for the time being in such proportions as failing 
agreement between the companies entitled thereto, the 
Cowt shall decide. 

~- 
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17. REDRAFT OF SECTION 87H 

(Page 289 of the Annexure and paragraph 140 of the 
Report) .. 
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18. REDRAFT OF SECTION 871 

(Page 290 of the Annexure and paragraph 84 of the Report) 
87!. Notwithstanding anything contained in the articles 

of a company or otherwise the managing agent of the com 
pany shall be at liberty to appoint up to but not more than 
one-third of the actual number of directors of the company 
for the time being and to remove from office any person 
so appointed and upon the removal or retirement of any 
such person to appoint any person in his place. 

·• 

Power of 
Managing 
.Agent to 
appoint!: 
Directors, 
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· 19. DRA~T OF .A SECTION WHICH MAY BE INCORPO 

RATED A~ SECTION 87J 

(Pages 290-.al'}d 291 of the Annexure and paragraph 146 of 
the Report). 

87J. '(1) No company shall- Appoint· 
- ment and 

(a) employ any firm or body corporate as its manager; terma of 
~ ~~ 

maaagee-and 
. (b) appoint or employ as. manager or managing direc- IJ?anagiug 

. - tor any person who is the manager or managing direetor. 
director of any other company provided tnat the 
company, by the unanimous resolution of the 
directors passed at a meeting of the Board, may 

• .appoint or employ as manager or managing 
director any person who is the manager or manag 
ing director of one other company and not more; or 

'(c)" employ any person as manager who is or at any 
- time has been adjudicated insolvent, or has sus 

pended payment or has compounded with his 
creditors, or who Is or has been convicted by 
a Criminal Court of an offence involving, moral 
turpitude; or 

·c d) be managed by a manager who has a contract 
with the company for its management for a 
period exceeding five years at any one time; or 

·(e) appoint or employ any director as a managing 
director for a period exceeding five years at any , 
one time: or · 

'(f) appoint or employ any person, firm or body corpo 
rate to or in any office or place of jrrofit under 
the company for a period exceeding five years at 
any one time. 

This shall not cover the agreement of a technician or of 
a consultant if such technician or consultant is not already 
a managing agent or a member or director of the managing 
agency firm or company: 

Provided that the said perfod of five years referred to 
in sub-clauses (d), (e) and '(f) of this sub-section shall in 
relation to contracts subsisting on the date of the. publica-: 
tion of the Report, be computed from that date. _ 

(2) Any contract with a company for its management by 
a manager or a managing director may be renewed or 
extended for a further period not exceeding five years at a 
tim~ if ~11g so often a,~ the company sq decides, 
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(3) If a company pays any - commission oJ; remuneration 

in the shape of commission to its managing director or 
manager, it shall be based on net profits, and the caleula- - 
tion of net profits. shall be the same as is 'defined under 

-section 87C. 
. .. 

(4) The provisions of sub-section (3) hereof shall as 
regards contracts existing on the date of the passing of this 
Act apply as from the expiration of two years from the 

. commencement of the Act. 
_ (5) This section shall not apply to a private company 

except ,a private company which is the subsidiary company 
of a public company. 

Explanation.-For the purpose .of this .section, the office 
of managing agent or the place of debenture trustee shall 
not be deemed to be an office or place of .profit under the 
company but the office of selling agent or .buying agent by,.3\_ 
whatever name called shall 'be so deemed. 



( 4) In the event of non-compliance with or contraven 
tion, of any of the requirements of this section, a director 

· O:F other person responsible for the prospectus· shall not incur 
ani lJ~]~ility by. reason of the non-compliance or contraven- tion, if- ·· · ., - · 

; 

9_S. (1) Every prospectus issued by or on behalf of a :M:e.t~rs to 
c<;>wp_any, or by or on behalf of. any pe~on who is or has :;t::a:rte 

/·b~~n engaged or interested in the for:riation of the com- to ho s~t out. 
pgny, must state. the matters specified m Part I of the,.: .... in prospectus 
Schedule 'to this Act and set aut the reports specified in _ 
Part II of that Schedule, and the said Parts I andTl shall 
have effect· subject to the provisions contained in Part III 
of· that Schedule. 

(2). A condition requiring or binding an applicant for 
shares, in or 'debentures of a company to waive compliance 
wi,~11 any requirement of this section, or purporting to affect 
hJ.Ai with notice. of .any contract, document· or matter not 

-1 s_ee9!fi~ally referred to in the prospectus, shall be void. 
(3) It shall not be lawful to issue any form of applica 

tiP!l. £qi: shares in or debentures of ca company unless the 
fqpn is issued with a prospectus which complies with the· 
requirements of this section :: · · 

Provided that this sub-section shall not apply if it is 
sgqw~· 'thar the ' form' o~ -~pplic~tipJ?- was issued eith~r-:- 

(a) in connection with a bona fide invitation to a 
person to enter into. an underwriting "agreement 
with respect to th~ shares or debentures; or 

'-<~ (b) in relation tq share~· -~r .debenture~ which were 
· not offered to thepublic. ·..- · ' · 

If any person acts in contravention of the provisions of 
tht~. sub-section, he l?!iP.g I?~. Iiable, to a fine not exceeding 

·.five, thousand rupees. 
••··••• ,, ,..,1.. ... .. .:... ... 
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z(t ltEl)R.i\F'l'S Of PR()SPE9T"QS S~C'.I;'IONS"92 TO 102 

WHICH MAY BE RJ,<;NVl\IllE~ED_ AS SECTIONS 92 · 
TO 101, ~OlA 'J;O''iOiF. ~~))' 1~2:·' r »; ' 

0" 

• (Pages 295-98 of-the Annexure and paragraphs 53-69 of 
. . the Report). 

PROSPECTUS - 
9,2. A P!'9~P.e_ctµ_s issued, by or'. on behalf of a company Dating of ' 

or in i;e.l_~t.i_QJl, t9_ an intended company shall be dated, and Prospectus. 
that" date shall, unl_ess the contrary is proved, be taken as 
the date of publication of the prospectus. · ~ . . . . . . 
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(a) as regards any matter not disclosed, he prove~ 

that he was not cognisant thereof; or 
(b) he proves that the non-compliance or contraven 

tion arose from an honest' mistake of fact on his ·~ 
part; or 

(c) the non-compliance or contravention was in res- 
. pect of matters which in the opinion.of the Court 

dealing with the case were immaterial or were 
otherwise such as ought, in the opinion o;f that 
Court, having regard to all the circumstances of 
the case, reasonably to be excused: , · 

Provided that, in the event of failure to include in a 
prospectus a statement with respect to the matters specified 
in clause 18 of the Schedule to this Act, no director 
or other person shall incur any liability in respect of the . \ 
failure unless it be proved that he had knowledge of the 
matters not disclosed. 

(5) This section shall not apply to the issue to existing 
members or debenture holders (!f a company of a pros 
pectus or form of application relating to shares in or deben 
tures of the company, whether an applicant for shares or 
debentures wiH or will not have the right to renounce in· 
favour of other persons but, subject as aforesaid, this sec 
tion shall apply to· a prospectus or a form of application 
whether issued on or with reference to the formation of a f 
company or subsequently. 

(6) Nothing in this-section shall limit or diminish any 
liability which any person may. incur underthe general law 
or this Act apart from this section. 

94. (1) A prospectus inviting persons to subscribe for 
shares in or. debentures of a company and including a state 
ment purporting to be made by an expert shall not be 
issued unless- . 

(a) he has given and has not, before delivery of a 
copy of the. prospectus for registration, with- -~ 
drawn. his written consent to the issue thereof'. 
with the statement included in the form and 
context in. which it is included; and · 

(b) a statement that he has given and has not with 
drawn his consent as aforesaid appears in the 
prospectus. 

(2) If any prospectus is issued in contravention of this 
section the company and ·every person who is knowingly a 
party-to the issue thereof shall be liable to a fine not exceed .. 
ing five thousand rupees. 

·- 

Expert's 
-consent to 
Issue of 
prospectus 
containing 
stutea-ent 
by him. 
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(~) The Registrar shall not register a prospectus unless- 
(a) it is dated and the copy, thereof signed in manner 

required by this section and unless it has endors 
ed thereon or attached thereto the documents 
(if any) specified as aforesaid; and 

(b) where the prospectus names any person· as the 
auditor, attorney, solicitor, bariker or broker of 
the company or proposed company it is accom 
panied by the consent in writing of the person so 
named to act in the capacity stated. 

461 l\/IofF. ' 
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(2) Every prospectus shall, on the face of it,- 
( a) state that a copy has been delivered for registra 

tion as required by this section; and 
(b) specify, or refer to statements included in the 

prospectus which specify, any documents requir 
ed by this section to be endorsed on or attached 
to the copy so delivered. 

S77 
(3) in this section the expression "expert" includes 

engineer, valuer, accountant' rind any other person whose 
profession gives authority to a statement made by him. 

95. (1) No prospectus shall be issued by or· on behalf Registration 
of a company or in relation to an intended company unless, of~roe· 

'T on or before the date of its publication, there has been pee us. 
delivered to the Registrar of Joint Stock Companies for 
registration a copy thereof signed by every person who is 
named therein as a director or proposed director of the 
company, or by his agent authorised in writing, and having 
endorsed thereon or attached thereto- 

( a) any consent to the issue of the prospectus requir 
ed by the last foregoing section from any person 
as an expert; and · · 

· (b) in the case of a prospectus issued generally (that 
is to say, issued to persons who are not existing 
members or debenture holders of the company), 
also- 

(I) a copy of any contract required by clause 16 of 
the ... Schedule to this Act to be stated in 
the prospectus or, in the case of a contract not 
reduced into writing, a memorandum giving 
full particulars thereof; and 

(ii) where the persons making any report required 
by Part II of that Schedule have made therein, 
or have, without giving the reasons, indicated 
therein, any such adjustments as are mentioned 
in clause 34 of that> Schedule, a written 
statement signed by those persons setting out 
the adjustments and giving the reasons there 
for. 
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Provided that where, under section ninety-four of this 

Act, the consent of a person is required to the issue of a 
prospectus and he has given that consent, or where, under 
sub-section (3)(b) to section ninety-five of this Act the con- 
sent of a person named in a prospectus is required and he t 
has given that consent, he shall not by 12eason of his having 
given it be liable under this sub-section as a person who 
has authorised the issue of the prospectus except in respect 
of an untrue statement purporting to be made by him as 
an expert. · 

. . 
(c) every person being a promoter of the company; 

and 
(d) every person who has authorised the issue of the 

prospectus : 

(a) every person who is a director of the company 
at the time of the issue of the prospectus; 

(b) every person who has authorised himself to be 
named and is named in. the.prospectus as a direc 
tor or as having agreed to become a director 
either immediately .or after an interval of time; 

Civill!abili~y 97. (1) Subject to the provisions of this section, where a 
!~~t';i~s~nts prospectus invites_ persons to subscri?e for shares in or 
In prospec· debentures of a company, the following persons shall be 
t us, liable to pay compensation to all persons who subscribe 

for any shares or debentures on the faith of the prospectus ! 
for the loss or damage they may have sustained by reason 
of any untrue statement included therein, that it to say- 

Restriction 96. A company shall not, at any time, vary the terms 
on alteration of a .contract referred to in the prospectus or statement in · J.,. 
of tert_ms ~ 1 lieu of prospectus, except subject to the approval of the men ioner . l . in prospectus company m genera meeting, 
or statement 
in lieu of 
prospectus. 

(5) If a prospectus is issued without a copy thereof 
beingdelivered under this section ·w the Registrar or with 
out the copy so delivered having endorsed thereon or attach 
ed thereto the required documents, the company, and every 
person who is knowingly a party to the issue of the pros 
pectus, shall be liable to a fine not exceeding five thousand 
rupees, 

378 
( 4) No prospectus shall be issued more than ninety d~_§ 

after the date of the copy delivered for registration; and if 
a prospectus is so issued it shall be deemed to be a pros 
pectus a copy of which has not been delivered under this 
section to the Registrar. ' 



. ' 

. (iii) as regards every untrue statement purporting 
to. be a statement made by an official person 
or contained in .what.purports to be a copy of 
or extract from .a public official document, it 
was a correct and. fair representation of the 
statement or copy _of or extract from the 
document: 

' I r 
I 
I 
l 
I 
I 

(ii) as regards every untrue statement purporting 
to be a statement by an expert or contained in 
what purports to be a copy of or extract from 
a report or valuation of an expert, it fairly 
represented the statement, or was a correct 
and fair copy of or extract from the report or 
valuation and he had reasonable ground to 
believe and did up to the time of the issue of 
the prospectus believe that the person making 
the statement was competent to make it and 
that person hadgiven the consent required by 
section ninety-four of this Act to the issue of 
the prospectus and had not withdrawn that 
consent before delivery of a copy of the pros 
pectus 'for registration or, to the defendant's 
knowledge, before allotment thereunder; and 

(d) that~ 

(i) as regards.every untrue statement not purport 
ing to be made on the authority of an expert 
or of a public official document or statement, 
he had reasonable ground to believe; and did 
up to . the time of the allotment of the shares 
or debentures, .as the case may be, believe, that 
the statement was true; and 

. - ..I 
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(2) No person shall be liable under sub-section .(1) of this 

section if he proves- 

( a) that, having consented to become a director of 
- the company, he withdrew his consent before the 

issue Of the prospectus,. and that it was issued 
without his authority or consent; or 

I. 

(b) that the . prospectus was· issued without his 
'knowledge or consent, and that on becoming 
aware of its issue he forthwith gave reasonable 

r· public notice that it was issued without his 
knowledge or consent; or 

( c) that, after the issue of the prospectus and before 
allotment thereunder, he, on becoming aware of 
any untrue statement therein, withdrew his con 
sent thereto and gave reasonable public notice 

.., of the withdrawal and of the reason therefor; or 



(4) Where- 
(a) the prospectus contains the name of a person 

as a director of the company, or as having agreed 
to become a director thereof, and he has not 
'consented to become a director, or has withdrawn 
his consent before the issue of the prospectus, 
and has not authorised or consented to the issue 
thereof; or 

.(b) the consent of a person is required under section 
ninety-four of this Act to the issue of the pros 
pectus and he either has not given that consent 
or has withdrawn it before the issue of the 
prospectus; ' 

the directors of the company, except any without whose 
knowledge or consent the prospectus was issued, and any 
other person. who authorised the issue thereof shall be 
liable to indemnify the person namedas aforesaid or whose 
consent was required as aforesaid, as the case may be, t 
against all damages, costs and expenses to which he may 
be made liable by reason of his name having been inserted 

. in the prospectus or of the inclusion therein of a statement 
purporting to be made by him as an expert, as the case 
may be, or in defending himself against \DY action or legal 
proceeding brought against him in respect thereof: 
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Provided that this sub-section shall not apply in the 

case of a person liable, by reason of his having given - a 
consent required of him by the said section ninety-four, as 
a person who has authorised the issue of the prospectus .r:-: • 
in respect of an untrue statement purporting to be made ..,. 
by him as an expert. 

(3) A person who, apart from this sub-r;ection would 
under sub-section (1) of this section be liable by reason of 
his having given a consent required of him by section 
ninety-four of this Act, as a person who has authorised 
the issue of a prospectus in respect of an untrue.statement 
purporting to be made by him as an expert shall not be 
so liable if he proves- . 

(a) that, having given his consent under the said 
section ninety-four to the issue of the prospectus, 
he withdrew it in writing before delivery of a .:. 
copy of the prospectus for registration; or 

(b) that, after delivery of a copy of the ,f!rospectus 
for registration and before allotment thereunder. 
he, _on becoming aware of the untrue statement, 
withdrew his consent in writing and gave 
reasonable public notice of the withdrawal, and 
of the reason therefor; or 

(c) that he was competent to make the statement 
and that he had reasonable ground to believe 
and did up to the time of allotment of the shares t 
or debentures, as the case may be, believe that 
the statement was true. 



! 
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99. (1) Any. person who, by any statement, promise or Penalty for 
forecast which he knows to be misleading, false or de· ~rd~~:nUy 
ceptive, or by any dishonest concealment of material ~rsons to 
facts, or by the .reckless making of any statement, promise invest 
or forecast which is misleading, false or deceptive, induces money. 

' or attempts to induce another person to enter into or offer to 
enter into- 

. i.:..; 

(2) A person shall not be deemed for the purposes of 
this section to have, authorised the issue of a prospectus by 
reason only of his having given the consent required by 
section ninety-four of this- Act to the inclusion therein of 
a statement purporting to be made by him as an expert or 
the consent required by sub-section (3)(b) to section ninety- 
.five of this Act. "' 

98. (1) Where a prospectus issued after the commence- Criminal 
merit. of this Act includes any untrue statement, any person lia:bility for 
who authorised the issue of the. prospectus shall be liable mrsa::~e 
on conviction to imprisonment. for a term not exceeding ~~~pe~~us. 
two years, or a fine not exceeding five thousand rupees or 
both, unless he proves either that the statement was 
immaterial or that he had reasonable ground to believe and 
did, up to the time of the issue of the prospectus, believe 
that the statement was true. . 

(b) the expression "expert" has the same meaning 
as in section ninety-four of this Act. 

the expression "promoter" means a promoter 
who. was a party to the preparation of the pros 
pectus, or of the portion thereof containing the 
untrue statement, but does not include any 
person by reason of his acting in a professional 
capacity for persons engaged in procuring the 
formation of the company; and 

(a) 
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Provided that a person shall not be deemed for the pur 

poses of this· sub-section to ha~e authorised the issue of a 
prospectus by reason only of his ha~mg given the consent 
required by section. ninety-four of this Act to the ~nclus10n 
therein of a statement purportmg to be made by him as an 
expert. 

(5) Every person who, by reason of his being a director 
or named as a director or as having agreed to become a 
director or of his having authorised the issue of the pro? 
pectus, 'becomes liable to make any payment under this 
section, may recover contribution, as in cases of contract, 
from any other person, who if sued separately, would have 
been liable to make the same payment, unless the person 
who has become so liable was, and that other person was 
not, 'guilty of fraudulent misrepresentation. 

(6) For the purposes of this section- 

1- , 



the net amount of the consideration received or 
to be received by the company in respect- of the 
shares or' debentures to which the offer relates; . 
and 

(a) 
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(a) ru:Y a&reement for, or with a view to, acquiring, 
disposing of, subscribing for or underwriting 
shares or debentures; or 

(b) any agreement the purpose or pretended pur 
pose. of. which is to secure a profit to any of the ~ 
parties from the yield of shares or debentures 
or by reference to fluctuations in the value of 
shares or debentures; 

shall be guilty of an offence, and liable to imprisonment 
for a term not exceeding five years or a fine not exceeding 
ten thousand rupees, or both. 

(2) Any person guilty of conspiracy to commit an offence 
under the preceding sub-section shall be punishable as if· 
he had committed such an offence. 

100. (1) Where a company allots or agrees to allot· any .... J,_ 
shares in or debentures of the company with a view to all · 
or any of those shares or debentures being offered for sale 
to the public, any document by which the offer for sale to 
the public is made shall for all purposes be deemed to be a 
prospectus issued by the company, and all enactments and 

. rules of law as to the contents of prospectuses and to 
liability in respect of statements in and· omissions from 
prospectuses, or otherwise relating to prospectuses, shall 
apply and have effect accordingly, as if the shares or 
debentures had been offered to the public for subscription -;... 
and as if persons accepting the offer in respect of any shares 
or debentures, were subscribers for those shares or 
debentures, but without prejudice to the liability if any, of 
the persons by whom the offer is made, in respect of mis 
statements contained in the document or otherwise in 
respect thereof. 

(2) For the purposes of this Act, it shall, unless the 
contrary is proved, be evidence that an allotment of, or an 
agreement to allot, shares or debentures was made with 
a view to the shares or debentures being offered for sale 
to the public if it is shown- · >--- 

(a) that an offer of the shares or debentures or of 
any of them for sale to the public was made 
within six months after the allotment or agree- , 
ment to allot; or 

(b) that at the date when the offer was made the 
whole consideration to be received by the com 
pany in respect of the shares or debentures had 
not been so received. . · 

(3) Section ninety-three of this Act as applied by this 
section shall have effect as if it required a prospectus to t 
state in addition to the matters required by that section to 
be stated in a prospectus- 

'·~ 

Document 
containing 
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(b) a statement shall be deemed to be included in a 
prospectus if it· is contained therein or in any 

4 report or -memorandum appearing on the face 
thereof or. by reference incorporated therein or 
issued therewith; and · 

(c) where the omission from a prospectus of any matter 
which is required to be stated therein under the 
provisions of section ninety-three and the., . 
Schedule to this Act is calculated to mislead, the 
prospectus shall be deemed, in respect of such. 
omission, to be a prospectus in which an untrue 
statement is included . 

..___. 101A. (1) No allotment shall be made of any share Prohibition 
capital of a company offered to the publfc for subscription o~llotment 
unless the amount stated in the prospectus as the minimum !i:i:um 
amount which, in the opinion of the directors must be subscription 
raised by the issue of share capital in order to provide for received. 
the matters specified in clause 5 of the ...... Schedule to 
this Act has been subscribed, and the sum payable . on 
application for the amount so stated has been paid to and 
received by the company in cash. 

(2) The amount so stated in the prospectus shall be 
. reckoned· exclusively of any amount payable <otherwise 
• than in cash and is in this Act referred to as "the- minimum 

su~scription" . 
(3) The amount payable on application on each share 

shall not be less than five per cent. of the nominal amount 
of the share. 

I_ 

101. For the purposes of the foregoing provisions of this ~terpreta- 
Part of this Act- t1_01;l of pro· 

visions rela- 
(a) a statement included in a prospectus shall be deem- ~::i~;~0• 

ed to be untrue if it is misleading in the form euses. 
and context in which it is included-; · 

I· 
I 

( 4) Where a person making an offer to which. this 
section relates is a company or a firm, it shall be sufficient 
if the document aforesaid is signed on behalf of the com 
pany or firm by two directors of the company or not less 
than half of the partners, as the case may be, and any 
such director or partner may sign by his agent authorised 
in writing. 

I 
i 
I 

1 · 

and section ninety-five of this Act as applied by· this section 
¥ shall have effect as though the . persons making the offer 

were persons named in a prospectus as directors of a 
company. 
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(b) the place and time at which the contract under 

which the said shares ur debentures have been 
or· are to be allotted may be inspected; 

I- 
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(4) All monies received from applicants for shares shall 

be deposited and kept in a scheduled bank as defined in 
the Reserve Bank of India Act, 1934 (II of 1934), until 
returned in accordance with the. provisions of sub-section 
(5) or until the certificate to commence business is obtained 
under Section 103 of this Act. ~ 

(5) If .the conditions aforesaid have not been complied 
with on the expiration of ninety days after the first issue 
of the prospectus, all money received from applicants for 
shares shall be forthwith repaid to them without· interest, 
and, if any such money is not so repaid within one hundred 
days after the issue of the prospectus, the directors of the 
company shall be jointly and severally liable to repay that 
money with interest at the rate of five per cent. per annum 
from the expiration of the one hundredth day ; 

Provided that a director shall not be liable if he proves 
that the default in the repayment of the money was not ;.i.\ 
due to any misconduct or negligence on his part. 

(6) Any condition requiring or binding any applicant for 
shares to waive compliance with any requirement of this 
section shall be void. 

(7) This section, except sub-section (3) thereof, shall not 
apply to any allotment of shares subsequent to the first 
allotment of shares offered to the public for subscription. 

(8) In the event of any contravention of the provisions 
of sub-section ( 4) every promoter, director or other person -i 
knowingly responsible for such contravention shall be 
liable to a fine not exceeding five thousand rupees. 

Prohibition lOlB. (1) A company having a share capital which does 
~f slloti;nent not issue a prospectus on or with reference to its formation, 
m cer:::J1 or which has issued such a prospectus but has not proceeded 
~:!:men~ss to allot any of the shares offered to the public for subscrip 
in lieu of tion, shall not allot any of its shares or debentures unless 
pro.speotus at least three days before the first allotment of either shares 
~h":etd to or debentures there has been delivered to the Registrar of 

egas rar, Joint Stock Companies for registration a statement in lieu 
of prospectus signed by every person who is named herein · ·-.__ 
as a director or a proposed director of the company or by ' 
his agent authorised in writing, in the form and containing 
the particulars set out in Part I of the Schedule to 
this Act and, in the cases mentioned in Part II of that 
Schedule, setting out the reports specified therein, and the 
said Parts I and II shall have effect subject tc} the provi 
sions contained in Part III of that Schedule. 

@ Every statement in lieu of prospectus delivered un 
der the foregoing sub-section shall, where the persons 
making any such report as aforesaid have made therein or 
have, without giving the reasons, indicated therein any ' 
such adjustments as are mentioned in clause 34 of the 
said -- Schedule, have endorsed thereon or attached 
thereto a written statement signed by those persons setting 
out the adjustments and giving the reasons therefor. 

(3) This section shall not apply to a private company. 



I 

101C. (1) An allotment made by a company to an appli- Effect of 
cant in contravention of the provisions of section lOlA or irregulo.r 
section 101B shall be voidable at the instance of the appli- allotment. 
cant within two months after the holding of the statutory 
meeting of the company and not later or in any case where 
the company is not required to hold a statutory meeting 
or where the allotment is made after the holding of the 
statutory meeting within two months after the date of the 
allotment and not later, and shall be so voidable notwith 
standing that the company is in course of being wound up. 
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(c) where the omission from a statement in lieu of 
prospectus of any matter which is required to 
be stated therein under the provisions of the . 
Schedule to this Act is calculated to mislead, the 
statement in lieu of prospectus shall be deemed 

1 in respect of such omission to be a statement in 
lieu of prospectus in which an untrue statement 
is included. 

(b) a statement shall be deemed to be included in a 
statement in lieu of prospectus if it is contained 
therein or in any report or memorandum appear 
ing on the face thereof or by reference incorpo 
rated therein : and 

I 
I ' 
I 
! 

(a) a statement included in a statement in lieu of 
prospectus shall be deemed to be untrue if it is 
misleading in the form and context in which it 
is included ; 

I 

(6) For the purposes of this section- 

(5) Where a statement in lieu of prospectus delivered 
to the Registrar of Joint Stock Companies under sub-section 
(1) of this section includes any untrue statement, any per 
son who authorises the delivery of the statement iii. lieu 
of prospectus for registration shall be liable on conviction 
to imprisonment for a term not exceeding two years or a 
fine not exceeding five thousand rupees, or both, unless he 
proves either that the untrue statement was immaterial 
or that he had reasonable ground to believe and did up to 
the time of the delivery fo'r registration of the statement 
in lieu of prospectus believe that the untrue statement was 
true. 
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( 4) If 'a company acts in contravention of sub-section 
(1) or (2) of this section, the company and every director 
of the company who knowingly and wilfully authorises or 
permits the contravention shall be liable to a fine not 
exceeding one thousand rupees. 
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(2) If any director of a company knowingly contravenes 
or permits or authorises the contravention of any of the 
provisions of section 101A or section lOiB with respect to 
allotment, he shall be liable to compensate the company 
and the allottee respectively for any loss, damages or costs 
which the company or the allottee may have sustained or 
incurred thereby: Provided that proceedings to recover 
any such loss, damages or costs shall not commence after 
the expiration of two years ~rom the date of the allotment. 

lOlD. (1) No allotment shall be made of any shares in 
or debentures of a company in pursuance of a prospectus 
issued generally and no proceedings shall be taken on appli 
cations made in pursuance of a prospectus so issued, until 
the beginning of the fifth day after that on which the pros 
pectus is first so issued or such later time (if any) as may 
be specified in the prospectus,: · 

. Provided always that where, after a prospectus is first 
issued generally, a public notice is given by some person 
responsible under section ninety-seven of this Act for the 
prospectus and having the effect of excluding OJ: limiting . 
the responsibility of the person giving it then and in that 
case and without limiting or.- diminishing any liability that 
might be incurred under the general law or this Act no 
allotment shall be made before the beginning of the fifth 

·day after that on which such public notice is first given. 
The beginning of the said fifth day or such later time -f 

as aforesaid is hereafter in this Act referred to as "the 
time of the opening of the subscription lists". 

(2) In the foregoing sub-section, the reference to the day 
on which the prospectus is first issued generally shall be 
construed as referring to the day on which it is first so 
issued as a newspaper advertisement': 

Provided that, if it is not so issued as a newspaper: 
advertisement before the fifth day after that on which it 
is first so issued in any other manner, the said reference 
shall be construed as referring to the day on which it is '> 
first so issued in any manner. · 

(3) The validity of an allotment shall not be effected by 
any contravention of the foregoing provisions 1 of this 
section but, in the event of any such contravention, the 
company and every officer of the company who is in 
default shall be liable to a fine not exceeding five thousand 
rupees. 

( 4) In the application of this section to a prospectus 
offering shares or debentures for sale, the foregoing sub 
sections shall have effect with the substitution of refer- t 
ences to sale for references to allotment, and with the sub 
stitution for the reference to the company and every officer 
of the company who is in default of a 'reference to any , 
person by or through whom the offer is made and who 
knowingly and wilfully authorises or permits the contra 
vention. 
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(5) An application for shares in or debentures of a com 
pany which is made in pursuance of a prospectus issueu 
generally shall not be revocable. until after the expiration 
of the fifth day after the time of the opening of the subs- 

. cription . lists, or the giving before the expiration of the 
-r - said fifth day, by some person responsible under section 

ninety seven of this Act for the prospectus of a public 
notice having _the effect under that section of excluding or 
limiting the responsibility of the person giving it. 

· (6) In reckoning for the purposes of this and the next 
succeeding section the fifth or, as the case may be, the 
tenth day after another day, any intervening day which is 
a public holiday under the Negotiable Instruments Act, 1881, 
shall be disregarded, and if the fifth or the tenth day (as 
so reckoned) is itself a .public holiday there shall for the 
said purposes be substituted the 'first day thereafter which 

>-. is not. · _, 
(7) Where a prospectus is issued generally the company 

shall announce the day on which the subscription list is 
closed and the allotment of shares or debentures shall be · 
made and notices of such allotment issued not later than 

. the tenth day after such day. 
101E. (1) Where a prospectus, whether issued generally Allotment 

or not, states that application has been or will be made for ~~dsh~;b: . 
permission for the shares or debentures offered thereby tures to be 

1. to be dealt in on any stock exchange, any allotment made dealt , in en 
' on an. application in pursuance of the prospectus shall, st.oek 

whenever made, be void if the permission has not been exchar:ge. 
applied for before the tenth day after the first issue of the 
prospectus or if the permission has been refused before the 
expiration of three weeks from the date of the closing or 
the subscription lists or such longer period not exceeding 
six weeks as may, within the said three weeks, be notified 
to the applicant for permission by or on behalf of the stock 
exchange. 

(2) Where the permission has not been applied for as 
<;« aforesaid, or has been refused as aforesaid, the company 

shall forthwith repay without interest all money received 
from applicants in pursuance of the prospectus, and, if any 
such money is not repaid within eight days after the com 
pany becomes liable to repay it, the directors of the com 
pany shall be jointly and severally liable to repav that 
money with-interest at,the 'rate of five per cent. per annum 
from the expiration of the eighth day: 

Provided that a director shall not be liable if he proves 
that the default in the repayment of .the money was not 
due to any misconduct or negligence on his part. 

· (3) All money received as aforesaid shall be kept in a 
. separate bank account maintained with a scheduled bank 
as defined by the Reserve Bank Act so long as the company 
may become liable to repay it under the last foregoing sub 
section; and. if default is made in complying with this 
sub-section, the company and every officer of the company 
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101F. Where any prospectus is published as a news 
papers advertisement, it shall not be. necessary in the ad· 
vertisement to specify the contents of the memorandum or 
the signatories thereto, and the number of shares subscribed 
for b~ them. 

(7) The Central Government may, from time to time, 
by notification in the Official Gazette, prescribe what stock 
exchanges shall be recognised as such for the- purposes of 
this .section and application for permission for shares or 
debentures to be dealt in on any stock exchanges not so 
recognised or the granting of such permission by a stock 
exchange not so recognised shall not be deemed to be com- 
pliance with the provisions of this section. ·i 

(iii) for the reference in sub-section (3) to the com 
pany and every officer of the company who is-in 
default there shall be substituted a reference 
to any person by or through whom the offer' 
is made and who knowingly and wilfully ~ 
authorises or .permits the default. . . 

(ii) the persons by whom the offer is made and not· r-· 
the company, shall be liable under sub-section 

· (2) to repay money received from applicants, 
and references to the company's liability under 
that sub-section shall be construed accordingly ; 
and 

(i) reference to sale shall besubstituted forreference 
to allotment; , 

(b) in relation to a prospectus offering shares for sale 
with the following modifications, that is to say- 

(6) This section shall have effect- 

(a) "in relation to any shares or debentures agreed to 
be taken by a person underwriting an offer 
thereof by a prospectus as if he had applied 
therefor in pursuance of the prospectus ; and 

( 4) Any condition requiring or binding any applicant 
for shares or debentures to waive compliance with any 'I" 
requirement qf this section shall be void. 

( 5) For the purpose 'of this section, permission shall not 
be deemed to be refused if it is intimated that the applica 
tion for it, though not at present granted, will be given 
further consideration. 

38'8 
who is in default shall be liable to a fine not exceeding 
five thousand rupees. 
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102. (1) It shall not be lawful for ,any person to go from Reet:r:iction 

house to house offering shares or debentures for subscrip- ?n 01f3Jh:ase'!.· tion or purshase to the public or any member of the public. mg r 

In this sub-section- 
(a) the expression "house" shall not include an office 

used for business purposes ; and 
(b) the expression "offering" includes an invitation to 

make an offer. 
(2) Any person acting in contravention of this section 

shall be liable to a fine not exceeding rupees. 
Exp!anation.-For the purposes of this section shares or 

debentures shall include shares or debentures of any com 
pany whether a company within the meaning of this Act 
or not. 



(a) 
- 

the minimum amount which, in the opinion of th= 
directors arrived at after due enquiry, must .be 
raised by the issue of those shares in order to 
provide the sums, or, if any part thereof is to be. 
defrayed in any other manner, the balance of 
the sums, required to be provided in· "respect of 
each of the following matters and distinguishing 
the amount required under eacli head: - 

(i) the purchase price of any property purchased or ,1 __ 
to be purchased which is to be defrayed in 
whole or in part out .of the proceeds of the 
issue; 

4. In the case of a· company managed by a managing 
.agent, the subscribed capital of the managing agency com- 
pany. ~ 

5. Where shares are offered to the public for subscrip 
tion, particulars as tci- 

2. The number of shares (if any) fixed by the articles 
as the qualification of a director, and any provision in the 
articles as to the remuneration of the directors whether 
for their services to the company as directors, managing 
directors or otherwise. 

3. The names, descriptions and addresses of the directors 
or proposed directors and of the managers or proposed t 
managers and managing directors or proposed managing 
directors and managing agents or proposed managing 
agents (if any) and anyprovision in the articles or in any 
contract as to the appointment of managers, managing 

·directors or managing agents, the ,remuneration payable . 
to them and the,. compensation (if any) payable to them for 
loss of office. · _ - 

(See .redraft of sections 92 to 102 of the Indian Cqmpanies 
.Act), 

MATTERS TO BE SPECIFIED IN PROSPECTUS AND 
REPORTS TO BE SET OUT THEREIN 

Part I-Matters to be specified: 
1. The contents of the memorandum, with the names, 

descriptions and addresses of the signatories and the 
number of shares subscribed for by them respectively; and 
the number of founders or management or deferred shares 
(if any) and the nature and extent of the interest of the 
holders in the property and profits of the company and the · 
number of redeemable preference shares intended to be 
issued with the date or, where no date is fixed, the period of ~ . 
notice required and the proposed m_ethod of redemption. 
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Subscribing for shares or debentures shall. for the purpose 
of this clause, include acquiring them , from a person 
to whom they have been allotted or agreed to be allotted 
with a view to his offering them for sale. · - 

· 8. The substance of any contract or arrangement or 
proposed contract or arrangement. whereby any option or 
preferential right of any kind has been· or is proposed to be 
~iven to anv person to subscribe for anv shares in or 
debentures of a company : iziving the number, description 
and amount of any such-shares or debentures and including 
the following particulars of the option or right:- 

~· (a) the period during. which it is. exerciseable, 
(b) the price to be paid for, shares OT .debentures 

subscribed for under it, 
(c)Jhe consideration (if any) given or to be given for 

it or for the right to it. · 
( d) the names· and addresses of the persons to whom 

it 'or the right to it was given or if i;riven to 
existing shareholders or debenture holders · as 
such, the relevant shares or debentures, 

(e) any other material fact or circumstance relevant 
· to the grant of such option or right. 

6. The time of the openi~g of the subscription lists . 

. 7. The amount payable on application and allotment on 
each share, arid. in the case of a second or subsequent offer 
of shares. the amount offered for subscription on each ' 
previous allotment made within the two preceding years, 
the .amount actuallv allotted. and the amount; if any. paid 
on the shares so allotted. 

(iv) working capital; 
(v) any other expenditure stating . the nature and 

purpose thereof . and ·the estimated amount in 
each case ; and 

' (b) the amounts to be provided in respect of the matters 
aforesaid otherwise than out of the proceeds of 
the issue and the sources out of which those 
amounts are to be provided. · 

. 
/ 

(ii) 
3!H 

any preliminary expenses payable by the com 
pany, and any commission so payable to ~my 
person in consideration of his agreeing to sub 

.' scribe for, or of his procuring or agreeing to 
procure subscriptions for, any shares in the 
company; 

(iii) the repayment of' any money borrowed by the 
company in respect of any of the foregoing 
matters; 

~ ·. 



9. The number and amount of shares and debentures 
which within the two preceding years have been issued, or 
agreed to be issued, as fully or partly paid up otherwise 
than in cash, and in the fatter case the extent> to which 
they are so paid up, and in either case the consideration for 
which those shares or debentures have been issued or 
agreed to be issued. 

10. The amount payable by way of premium (if any) on 
each share which has been or is to be issued stating the 
dates of issue and, where some 'shares have been or are to 
be issued at a premium and other shares of the same class 
at par or at a lower premium the reasons for the differen 
tiation and how any premium has been or is to be disposed 
of. 

11: Where any issue of shares or debentures is under 
written, the names of the under-writers, and the opinion of 
the directors that the resources of the under-writers are 
sufficient to discharge the under-writing obligations. · 

12. (1) As respects any property to which this clause 
applies- 

(a) the names and addresses of the ·vendors; 
(b) the amount paid or payable in cash, shares or 

debentures to the vendor and, where there is 
more than one separate vendor, or the company 
is a sub-purchaser, the amount so payable to 
each vendor specifying the amount, if any, pay- 
able for goodwill; · 

(c) the nature of the title or interest in such property 
acquired or to be acquired by the company ; 

(d)' short particulars of any transaction relating to the , 
property completed within the two preceding 
yesrs in which any vendor of the property to 
the company or any person who is, or was at the 
time of the transaction, a promoter or a director 
or proposed director of the company had any 
interest direct or indirect. and giving the dates 
of any such transactions and the names of any 
such promoter or director and stating the amount 
payable, by or to such vendor,. promoter or 
director in respect of any such transaction. 

(2) The property to which this clause applies is 
property purchased or acquired by the company or pro 
posed so to be purchased or acquired. which is to be paid 
for wholly or partly out of the proceeds of the issue offered 
for subscription by the prospectus or the purchase or acqui 
tion of which has not been completed at the date of the 
issue of the prospectus. other than property- 

( a) ths contract for the purchase or acquisition where 
of was entered into in the ordinary course of the 
uompanv's business, the contract not being made 
in contemplation of the issue nor the issue in 
consequence of the contract; or 

3{12 
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14. The amount or estimated amount of preliminary 
expenses and the persons by whom any of those expenses 
have been paid or are payable, and the amount or estimated 
amount of the expenses of the issue and the persons by 

, whom any of those expenses have been paid or are payable. 
15. Any amount or benefit paid or given within the two 

preceding years or intended to be 'paid or given to any 
promoter and the consideration for the payment or the 
giving of the benefit. - 

16. The dates of, parties to and general nature of every 
material contract, not being a contract entered into in the 
ordinary course of the business carried on or intended to 
be carried on by the company or a contract . (other than a 
contract appointing or fixing the remuneration of a mana 
ging director, managing agent or manager) entered into 
more than two years before the date of issue of the pros 
pectus ; and a reasonable time and place at which any such 
material contract or a copy thereof may be inspected. 

17. The names and addresses of the auditors (if any) of 
the company. 

18. Full particulars of the nature and extent of the in 
terest (if any) of every director or promoter in the promo- . 

. tion of, or in the property acquired within two years of the 
date of the prospectus or proposed to be acquired by, the 
Company, or where the interest of such a director or pro 
moter consists in being a member of a firm or company the 
nature and extent of the interest of the firm or company, 
with a statement of all sums paid or agreed to be paid to 
him or to the firm or company in cash or shares or other 
wise by any person either to induce him to become, or to 
qualify him. as, a director, or other wise for services ren 
dered by him or by the firm or company in connection with 
the promotion or f.ormation of the company. 
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(b) as respects which the amount of the purchase money 
- is not material. 

13. The amount, if any, or the nature and extent of any 
consideration, paid within the two preceding years, or 
payable, as commission to any person (including commis 
sion so paid or payable to any sub-under-writer, who is a 
promoter or officer of the company) for subscribing or 
agreeing to subscribe, or procuring or agreeing to procure 
subscriptions for any shares in, or debentures· of ·the com 
pany, the name, occupation and address of each such person, 
particulars of the amounts which each has under-written or 
sub-underwritten, of the rate of the commission payable 
for such under-writing or sub-under-writing, and any other 
material term or condition of the under-writing or sub 
under-writing contract with such person, and when such 
person is a company or a firm, the nature of any interest, 
direct or indirect, in such company or firm of any promoter 
or officer of the company in respect of which the prospectus 
is .issued. 
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23. A reasonable time and place at which copies of 
all balance sheets and profit and loss account, if any, on 
which the report of the auditors under Part II hereof is 
based may be inspected. 
Part Ii=-Reports to be set out: 

24. (1) A report by the auditors of the company with 
respect to- 

(a) profits and losses and assets and liabilities, in 
accordance with sub-clause (2) or (3) of this 
clause, as the case requires; and 

(b) the rates of the dividends, i.f any, paid by the com 
pany in respect of each class of shares in the 
company in respect of each of the five financial · .,..._~ 
years immediately preceding the issue of the 
prospectus; giving particulars of each such class 
of shares on which such dividends have been 
paid and particulars of the cases in which no 
dividends have been paid in respect of any class 
of shares in respect of any of those years; 

and, if no accounts have been made up in respect of any 
part of the period of five years· ending on a date three 
months before the issue of the prospectus, containing a . 
statement of that fact. 

(2) If the company has no subsidiaries, the report shall- 
(a) so far as regards profits and losses, deal with the 

profits or: losses of the company distinguish 
ing items of a non-recurring nature in respect of 
each of the five financial years immediately pre- 

ceding the issue of the prospectus: and 
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19. Where the company is a· company having _shares of 

more than one class, the right of voting at meetings of the 
company conferred by, and the rights in respect of capital 
and dividends attached to, the several classes of shares 
respectively. 

20. Where the articles of the company impose any 
restrictions upon the members of the company in respect 
of the right to attend, speak or vote at meetings of the 
company or of the right to transfer shares, or upon the 
directors of the company in respect of their· powers of 
management, the nature and extent of these restrictions. 

. 21. In the case of a company which has been carrying 
on business, or of a business which . has been carried on 

· for less than three years the length of time during which 
the business of the company or. the business to be acquired, 
as the casemay be.ihas been carried on. 

22. Particulars of the capitalisation of any reserves 
or profits of the company or any of its subsidiaries 
and particulars of'. the surplus arising from the re 
valuation of the. assets of the company or any of its sub 
sidiaries during two years preceding the date of the pros 
pectus and the manner in whieh' such surplus has been 
dealt with. 
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(b)- so far as regards assets and liabilities, deal with the 
assets and liabilities of the. company at the last 
date to which the accounts of the company were 
made up. 

(3) If the company has subsidiaries, the report shall- 
(a) so far as regards profits and losses, deal separately 

with the company's profits or losses as. provided 
by the last· foregoing sub-clause and in addi 
tion, deal either- 

(i) as a whole with the combined profits or losses of 
its subsidiaries, so far as they concern mem 
bers of the company; or 

(ii) individually with the profits or losses of each 
subsidiary, so far as they concern members 
of the company; 

or, instead of dealing separately with the com 
pany's profits or losses, deal as a whole with the 
profits or losses of the company, and, so far as 
they concern members of the company, with the 
combined profits or losses of its subsidiaries; and 

(b) so far as regards assets and Ifabilities, deal 
separately with the company's assets and 
liabilities as provided by the last foregoing sub 
clause and, in addition, deal either- 

(i) as a whole with the combined assets and liabi 
lities of its subsidiaries, with or . without 
the companies assets and liabilities, or 

(ii) individually with the assets and liabilities of 
each subsidiary; 

and shall indicate as respects the assets and liabilities of 
the subsidiaries the allowance to be made for persons 
other than members of the company. 

25. If the proceeds, or any part of the proceeds of the 
issue of the shares or debentures are or is to be applied 
directly or indirectly- 

( i) in the purchase of any business; or 
(ii) in the purchase of an interest in any business and 

· by reason of that .purchase cJr anything to be 
done in consequence thereof or in connection 
therewith the company will become entitled to 
an interest, as respects either the capital or 
profits and losses, or both. in such business ex 
ceeding fifty per cent thereof: 

a report made by accountants (who shall be named in the 
prospectus) upon- 

(a) the profits or losses of the business in respect of 
each of the five financial years immediately 
preceding the issue of the prospectus; and 



t' 27. Clause 1 (so far as it relates to the c~~tents of the 
memorandum and particulars of the signatories and the 
shares subscribed for by them) and clause 14 (so far 
as it relates to preliminary expenses) of this Schedule shall 
not apply in the case of a prospec_tus issued ~ore ~han 
two years after the date at which the company is entitled 
to commence business . 

Part III-Provisions applying to Parts I & II of Schedule : 

(a) the proceeds, or any part of the proceeds, of the 
issue of the shares or debentures are or is to be 
applied directly or indirectly in any manner 
resulting in the acquisition by the company of 
shares in any other body corporate; and 

(b) by reason of that acquisition or anything to be 
done in consequence thereof or in connection 
thebr~d~ith thfatthbody corporate will become a _.--l'" 
su st iary o e company; 

a report made by accountants (who shall be named' in the 
pr~spectus) upon-« 

(i) the profits or losses of the other body corporate in 
. respect of each of the five =: financial years 
immediately preceding the issue c/f the pros 
pectus; and 

(ii) the assets and liabilities of the other body corpo- i.- 
rate at the last date to which the accounts of 
the body corporate were made up. 

(2) The said report shall:-- 
(a) indicate how the profits or losses of the other body 

corporate dealt with by the report would, in 
respect of the shares to be acquired, have con 
cerned members of the company and what 
allowance would have fallen to be made, in 
relation to assets and Iiabilities so dealt_ with, 
for holders of other shares. if the company had ' -... 
at all material times held the shares to be 
acquired; and 

(b) where the other body corporate has subsidiaries 
deal with the profits or Tosses and the assets and 
liabilities of the body corporate and its subsi 
diaries in the manner provided by · sub-clause 
(3) of clause 24 oUhis Schedule in relation 
to the company· and its subsidiaries. 

26. (1) If- 
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(b) the assets and liabilities of the business at the 
last date to which the accounts of the business 
were made up being a date not more 'than- one 
hundred and twenty days before the date of 
the issue of the prospectus. 

....___ --- - 
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28. Every person shall for the purposes of this Schedule, 
be deemed to be a vendor who has entered into any 
contract, absolute or conditional, for the sale at purchase, 
or for any option of purchase, of any property to be ac 
quired by the company; in any case where- 

(a) the purchase money is not fully. paid at. the date 
of the issue uf the prospectus; 

. (b) the purchase money is to be paid or ·satisfied 
wholly or in part out of the proceeds of the issue 
offered for subscription by the prospectus; 

(c) the contract depends for its validity or fulfilment 
en the result of that issue. / 

29. Where any property to be acquired by the company 
is to be taken on lease, this Schedule shall have effect as 
if the expression "vendor" included the lessor, and the ex 
pression "purchase money" included the consideration for 
the lease, and the expression "sub-purchaser" included · a 
sub-lessee. 

30. References in' clause 8 of this Schedule to sub 
scribing for shares or ·debentures shall include acquiring 
them from a person to whom they have been allotted or 
agreed to be allotted with a view to his offering them for 
sale. 

31. For the purposes of clause 12 of this Schedule 
where the vendors or any of them are a firm, the members 
of the firm shall not be treated as separate vendors. 

32. If in the case of a company which has been carrying 
on business, or of a business which has been carried on 
for less than five years; the accounts of the company or 
business have only been made up in respect of four years, 
three years, two years or one year, Part II of this Schedule 
shall have effect as if references to four years, three 
years, two years or one year, as the case may be, were 
substituted for references to five years. 

33. The expression "financial year" in Part TI of this 
Schedule means the year in respect of which the accounts 
of the company or of the business, as the case may be, are 
made up, and where by reason of any alteration of the 
date on which the financial year of the company or busi 
ness terminates the accounts of the company or business 
have been made up for a period greater or less than a 
year, that greater or ·less period shall for the purpose of 
that Part of this Schedule be deemed to be a financial 
year. 

34. Any report required by Part II of this Schedule 
shall either indicate by way of note any adjustments as 
respects the figures of any profits or losses or assets and 
liabilities dealt with by the report which appear· to the 
persons making' the report necessary or shall make those 
adjustments and indicate that adjustments have been 
made. 
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35. Any report by accountants required by Part II of 

this Schedule shall be made by accountants qualified 
under this Act for appointment as auditors of a company 
and shall not be made by any accountant who is an officer 
or servant, or a partner of or employes an officer or 
servant, of the company or of the company's subsidiary. or 
holding company or of a subsidiary of the company's 
holding company; and for the purposes of this clause • 
the expression "officer" shall include a proposed director 
but not an auditor. ' 



(5) This section shall not apply to a private company. 

(3) Sub-section (1) of this section shall apply notwith 
standing any provision to the contrary contained in the 
memorandum or articles of association of a company or in 
any agreement entered into by the company with a third 
party. 

(4) Unless the articles of association of a company pro 
vide to the contrary any offer of shares made to a member 
shall be deemed to include a right exercisable by such 
member to .renounce such shares or any part thereof in 
favour of a third party but nothing contained in this sub 
section shall be deemed to extend the time within which 
such offer must be accepted nor to authorise any member 
to exercise such right of renunciation more than once. 

(2) In this section the expression "equity share capital" 
means, in relation to a company, its subscribed share 
capital excluding any part thereof which on a distribution, 
as respects dividends carries no right to participate beyond 
a fixed and certain amount and, as respects capital carries 
no right to participate beyond the amount paid up or 
credited as paid up thereon together with any fixed 
premium specified in the company's memorandum or 
articles. 

I 

' 

105-C. (1) Where, at any time subsequent to the first Further 
allotment ?f shares in a company it is decided_ to increase ~ss~~ ~f 
the subscribed capital of a company then, subject to any api a' 
direction to the contrary that may be given by the company 
in general meeting sanctioning the issue, such shares shall 
be offered to the· persons who at the date of the offer are 
the holders of the equity share capital of the company in 
proportion, as nearly as circumstances permit, to the 
amount then paid up or credited as paid up on such equity 
share capital so held by them. The offer shall be made by 
notice specifying the number of shares offered and limiting 
a time, being not less than . . . . . . . . . days from the date of 
the offer,-within which the offer, if not accepted, will be 
deemed to be declined; and after the expiration of such 
time, or on receipt of an intimation from the member to· 
whom such notice is given that he declines to accept the 
shares offered, the directors may dispose of the same in 
such manner as they think most beneficial to the company. 
The directors may likewise so dispose of any new shares 
which (by reason of the ratio which the new shares bear to 
the amount paid up or credited as paid up on the equity 
share capital held by persons entitled to an offer of new 
shares) cannot, in the opinion of the directors, be con 
veniently offered under this section. 

i ).._ 
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, (Page 301 of the Annexure and paragraph 52 of the Report) 
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21. REDRAFT OF SECTION 105 C. 
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(3) The books of account shall be kept at the registered 
office of the company or at such other place in India as 
the directors think fit, and. shall at all times be open to 
inspection by the directors. 

( 4) Where a company has a branch office, the company 
shall be deemed to have complied with the provisions of 
sub-section (1) and sub-section (3) if proper books of 
account relating to the transactions effected at the branch 
office are kept at the branch office and proper summarised 
returns, made up to dates at intervals of not more than two 
months, are sent by the branch office to the registered office 
of' the company or other place referred to in sub-section 
(3). 

(5) In the case of a company managed by a managing 
agent the managing agent, or where the managing agent is 
a firm or company, the partner or director of such firm or 
company and in any -other case the director or directors 
who have knowingly by their act or omission been the 
cause of any default by the company in complying with the 
requirements of this section, shall in respect of such offence 
be liable to a fine not exceeding one thousand rupees. 

131. (1) The directors of every company shall at some 
date not later than eighteen months after the incorporation 
of the company and subsequently. -not later than nine 
months from the close of every financial year of the 
company lay before the company in general meeting a 
balance sheet and profit and loss account or in the case 
of a company not trading' for profit an income and expendi 
ture account for the period, in the case of the first account 
since the incorporation of the company and in any other 

.Annual 
Balance 

-Bheet, 
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22. REDRAFTS OF ACCOUNTS SECTIONS 130 TO 135 

WHICH MAY BE RENUMBERED AS 130 TO 135, AND 
135A TO 135B. 

(Page 304 of the Annexure and paragraphs 147-170 of the 
· Report). -4. 

Statements, Books and Accounts 
130. (1) Every company shall cause to be kept proper 

Books to be books of account with respect to- 
kept by · 
Company (a) all sums of money received and expended by the 
and pe:a1ty company and the matters in respect of which the k~;I:ig receipt and expenditure takes place; 
~~:, (b) all sales and purchases of goods by the company; 

(c) the assets and liabilities of the company. 
(2) For the purposes of foregoing sub-section, proper 

books of account shall not be deemed to be kept with 
respect to the matters aforesaid if there are not kept such 
books as are necessary to give a true and fair view of the 
state of the company's affairs and to explain its trans 
actions. 
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case since the preceding account, made up to a date not 
earlier than the date of. the meeting by more than nine 

'months: 
Provided that the Registrar may for any special reason 

extend the period by a period not exceeding six months. 
(2) If any person being a director of a company fails -to 

take all reasonable steps to comply with the provisions of 
this section, he shall, in respect bf each offence, be liable 
on conviction to imprisonment for a term not exceeding 
six months or to a fine not exceeding one thousand rupees: 

Provided that a person shall .not be sentenced to 
imprisonment for such an offence unless, in the opinion of 
the Court dealing with the case, the offence was committed 
wilfully. 

132. (1) Every balance sheet of a company shall give a Contents of 
true and fair view of the state of affairs of the company as Balance 
at the end of its financial year and every profit and loss~~~~~ ~d 
account of a company shall give a true and fair view of Loss 
the profit or loss of the company for· the financial year. accounts. · 

(2) The balance sheet shall be in the. form marked "F" 
in the -Schedule to this Act or as near thereto as circum- 
stances permit. · · 

(3) The profit and loss account shall comply with the 
requirements of the-Schedule so far as applicable thereto. 

(4) The balance sheet ·and the profit and loss account 
of a company shall not be deemed to be or treated as not 
disclosing a true and fair view merely by reason of the 
fact that- · 

(a) the matters (to be indicated) which according to 
the Banking Companies Act and the Insurance 
Act are not required to be disclosed and which 
according to the form of the balance sheet and 
the schedule relating to the profit and loss 
account need not be disclosed are not disclosed; 
or 

(b) the valuations of assets have been stated accord 
ing to the requirements of the form and not at 
their realisable values; or 

(c) the reserves and provisions which are not 
materials are not treated as reserves or provi- 
sions as the case may be; or . 

'(d) the· presentation of items therein- is made. 
according to the requirements of the Act. 

(5) The Central Authority may, on the application or 
with the consent of a company's directors, modify in 
relation to that company any of the requirements of this 
Act as to the matters to be stated in a company's balance 
sheet or profit and loss account (except the requirements 
of sub-section (1) of this section) for the purpose of 
adapting them to the circumstances of the company, pro 
vided such a modification shall not be made unless it is in 
the public interest. · 

I. 
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(6) If any person being a director, managing agent or 

manager or, where the managing agent is a firm or com· 
pa.ny, being a partner or director of such firm or company " 
fails to take all reasonable steps to secure compliance as 
respects any accounts laid before the company in general 
meeting with the provisions of. this section and with .the 
other requirements of this Act as to the matters ·to be 
stated in accounts, he shall in respect of each offence be 
liable on conviction to -imprisonment for a term not' ex· 
ceeding six months or to a fine not exceeding one thousand 
rupees: 

Provided that a person shall not be sente~ced to 
imprisonment for .any such offence unless, in the opinion 
of the Court dealing with the case, the offence was com· 
mitted wilfully. 

(7) Fol'. the purposes of this section and the following 
provisions of this Act, except where the context otherwise 
requires= 

(a) any reference to a Balance Sheet or Profit and 
Loss Account .shall include any notes thereon or 
document annexed thereto giving -information 
which is required by this Act and is thereby 
allowed to be -so given; and . 

(b) any reference to a Profit and Loss Account shall 
· be taken in the case of a company not trading 

for profit, as referring to its income and expendi 
ture account and references to profit or to loss 
shall be construed accordingly. 

Balance 133. (1) Where a company, in this Act referred to as 
~h~e~ to the holding company, has at the end of its financial year ~~:Ja:S 1;"~0 a subsidiary company or two or more subsidiary com 
subeidiary panies there shall be annexed to the balance sheet of the 
compenies, holding company made out as at that date the balance 

sheet, profit and loss account, directors' report and audi 
tors' report of such subsidiary company or companies to-· 
gether with a statement signed by the persons by whom 
in pursuance of section 136 the balance sheet of the holding 
company is signed stating the extent of the holding com 
pany's interest in each subsidiary company as at the close 
of such subsidiary company's immediately preceding finan 
cial year. 

(2) The balance sheet, profit and loss account and 
reports of each subsidiary company to be annexed to the 
holding company's balance sheet in accordance with sub 
section (1) shall be made out in accordance with the re· 
quirements of this Act and shall relate to the whole of the 
subsidiary company's immediately preceding financial 
year which. shall end on a date. not earlier than six months 
from the date as at which the balance sheet of the holding 
company is made out; provided that it shall be sufficient 
compliance with the. requirements of this sub-section if 
two or more balance sheets,' accounts and reports of a 
subsidiary company relating to the period specified are 
so annexed. 
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(3) Where on any case the financial year of any sub 

sidiary company does not coincide with its holding com 
pany's own financial year, then the statement to be 
attached to the holding company's balance sheet shall, in 
addition to the matters referred to in sub-section (1) hereof 
contain the following information in respect of each such 
subsidiary company: 

(a) Whether there has been any, and if so what, 
change in the holding company's interest in the 
subsidiary company between the closing of the 
subsidiary company's immediately preceding 
financial year and the closing of the holding 
company's financial year. 

(b) Details, if material, of any changes that have 
occurred between the closing of the subsidiary 
company's immediately preceding financial year 
and the closing of the holding company's finan 
cial year in respect of the subsidiary company's 
fixed assets, investments, loans made by the 
subsidiary company and monies borrowed .by it 
other than those to meet current liabilities. 

(4) If for any reason the 'directors of the holding 
company are unable to obtain such information as is 
necessary for the preparation of the statement aforesaid, 
the directors who sign the balance sheet shall so report in· 
writing and their report shall be annexed to the balance 
sheet in lieu of the statement> 

(5) Where it appears to the Central Authority desir 
able for a holding company or a holding company's sub 
sidiary to extend its financial year so that the subsidiary's 
financial year may end with that of the holding company 
or on a date not earlier than six months from the close of 
the holding company's financial year, and for that purpose 
to postpone the submission of the relevant accounts to a 
general meeting, the Central Authority may on the appli 
cation or with the consent of the directors of the company 
whose financial year is to be extended direct that, in the 
case of that company, the submission of accounts to a 
general meeting, the holding of an annual general meeting 
or the making of an annual return shall not be required to 
be submitted, held or made earlier than so directed not 
withstanding any provision to the contrary contained in 
this Act or in any other Act for the time being in force. 

(6) The holding company may by a resolution authorise 
representatives named in the resolution to inspect the 
books of account kept in accordance with section 130 by 
any subsidiary company, and on such resolution being 
passed those books of account shall be open to inspection 
by those represe17tatives at any time during business hours. 

(7) The rights conferred by section upon members of 
a company may be exercised in respect Qf any subsidiary 
company by members of the holding' company as if they 
were members of that subsidiary company. 
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(8) If anyperson being a director of a holding company 

fails to take all reasonable steps to comply with the provi 
sions of this section he shall, in respect of each offence, be 
liable on conviction to imprisonment for a term not ex- 

. ceeding six months or to a fine not exceeding one thousand 
rupees: 

Provided that a person shall not be sentenced to im 
prisonment for such an offence unless, in the opinion of 
the Court dealing with the case, the offence was committed 
wilfully. 

134. (1) Save as provided by sub-section (2) every 
balance sheet of a company and every profit and loss 
account shall be signed on behalf of the Board- 

(i) in the case of a bankirig company by· the manager 
or secretary (if any) and where there are more 
than three directors of the company, by at least 
three of those directors and where there are not 
more than three directors, by all the directors; 

(ii) in the case of any other company by at least two 
directors one of whom shall be a managing 
director of the company . if the company has a 
managing· director and by the managing agent or 
manager (if any) of the company. 

(2) When the total number of directors of the company 
for the time being in India is less than the number of 
directors whose signatures are required by sub-section (1), 
then the balance sheet and profit and loss account shall be 
signed by all the directors for the time being in India, or, if 
there is only one director for the time being in India by 
such director, but in such a case there shall be subjoined to 
the balance sheet and profit and loss account a statement 
signed by such directors or director explaining the reason 
for non-compliance with the provisions of sub-section (1). 

(3) The balance sheet and profit and loss account shall 
be approved by the Board of directors before such balance 
sheet and profit and loss account are signed on their behalf 
in accordance with the provisions of this section and be 
fore they are submitted to the auditors for ,their report 
thereon. 

( 4) The profit and loss account shall be annexed to the 
balance sheet and the auditors' report made out in accord 
ance with the provisions of section 145B shall be attached 
thereto . 

. (5) If any copy of a balance sheet or profit and loss 
account which has not been signed as required by this sec 
tion is issued, circulated or published or if any copy of a 
balance sheet .is issued, circulated or published without 
having annexed thereto a copy of the profit and loss 
account or any accounts which by viture of section 133 are 
required to be annexed thereto, or without having· attached 
a copy of the auditors' report and a copy of the directors' 

---· --····- ·---------~ 
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135A. (1) A copy of every balance .sheet including every Right of 
document required by law .to be annexed or attached there- member of 
to which is to be laid before a company in general meeting ~~¢P:nY to 
together with a copy of the auditors' report, shall not less of 0the 

than twenty-one days before the date of the meeting, be balance 
sent to every member of the company (whether he is or sh~t e.n,d 
is not entitled to receive notices of general meetings of audi.~r11 
the company), every trustee for holders of debentures of repo • 
the company (whether he is or is not so entitled) and all 
persons other than member.s of the company, being persons 
so entitled: 

Provided that- 
(a) in the case of a company not having· a share 

capital this sub-section shall not require the 
sending of a copy of the documents aforesaid to 

1 a member of the .company who is not entitled to 
receive notices of general meetings of the com 
pany or to a trustee for holders of debentures of 
the. company who is not so entitled; 

(b) this sub-section shall not require a copy of those 
documents to be sent- 

(i) to a trustee for holders of debentures of the 
company who is not entitled to receive notices 
of general meetings of the company and '.)f 
whose address the company is unaware; 

405 
report made out in accordance with section 135, the com 
pany and every officer of the company who is in default 
shall be liable to a fine not exceeding five hundred rupees. 

135. (1) The directors shall make out and attach to Directors 
every balance sheet a report with respect to the state of Report. 
the company's affairs, the amount, if any, which they 
recommend should be paid by way of dividend and the 
amount, if any, which they propose to carry to-the Reserve 
Fund, General Reserve or Reserve Account shown specifi- 
cally on the balance sheet or to a Reserve Fund, General 
Reserve or Reserve Account to be shown specifically 'in a 
subsequent balance sheet. 

(2) The said report shall deal, so far as is material· for 
the appreciation of the company's affairs by its members 
and will not in the directors' opinion be harmful to the 
business of the company or of any of its subsidiaries, with · 
any change during the financial year in the nature of the 
company's business, or in the company's subsidiaries, or in 
the class Of business in which the company has an interest, 
whether as a member of another company or otherwise. 
Where the auditors have made any reservation or qualifica 
tion in their report the directors shall be bound to comment 
on such reservation or qualification. 

( 3) The said report may be signed by the chairman of 
the directors if authorised in that behalf by the directors. 
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(3) If default is made in complying with sub-section (1) 
of this section, the company and every officer of the com 
pany who is in default shall be liable to a fine not exceed 
ing five hundred rupees, and if, when any person makes a 
demand for any document with which he is by virtue of 
sub-section (2) of this section entitled to be furnished, de 
fault is made in complying with the demand within seven 
days after the making thereof, the · company and every 
officer of the company who is in default shall be liable to 
a default fine not exceeding five hundred rupees unless it 
is proved that that person has already made a demand for 
and been furnished with a copy of the document. 

( 4) The. foregoing provisions of this section shall not 
have effect in relation to a balance sheet of a private 
company laid before it before the 'commencement of this 
Act, and the right of any· person to be furnished with a 
copy of any such balance sheet and the liability of the 
company in respect of a failure to satisfy that right shall 
be the same as they would have been if this Act had not 
been passed. 

135B. (1) After the balance sheet and profit and loss 
account have been laid before the company at the annual 
general meeting three copies thereof signed by the 
Manager or Secretary of the company together with three 
copies of all documents that are required by this Act to 
be annexed or attached to such balance sheet or profit 'and 
loss account, shall be filed with the Registrar at the same 
time as the copy of the annual list of members and 
summary prepared in accordance with the requirements 
of section 32. 

406 
(ii) to more than one of the joint-holders of any 

shares none of whom are entitled to receive 
such notices; or 

(iii) in the case of [oint-holders of any shares or 
debentures some of whom are and some of 
whom are not entitled to receive such notices, 
to those who are not so entitled; and 

(c) if the copies of the .documents aforesaid are 
sent less than twenty-one days before the date 
of the meeting, they shall, notwithstanding that 
fact, be deemed to - have been duly sent if it ·is 
so agreed by all the members entitled to attend 
and vote at the meeting. 

(2) Any member of a company, whether he is or is not 
entitled to have sent to him copies of the company's ,---l.' 
balance sheets, and any trustee for holders of debentures 
of the company, whether he is or .is not so entitled, shall 
be entitled to be furnished on demand •without charge 
with a copy of the last balance sheet of the company, in 
cluding _every document required by law to be annexed 
thereto, together with a copy of the auditors' report. 

., 
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(2) If the general meeting .before which a balance sheet 

is laid does not adopt the balance sheet, a statement of 
that fact and of the reasons therefor shall be. annexed to 
the balance sheet and to-the copies thereof required to be 
filed with the Registrar. 

(3) The provisions of sub-section (1) hereof shall not 
apply to a private company but every private company 
shall, after its balance sheet and profit and loss account 
have been laid before the company at the annual general 
meeting, file with the Registrar at the same time as the 
copy of the annual list of members and summary prepared 
in accordance with the requirements of section 32 three 
copies pf its balance sheet certified as true copies by the 
company's auditors together with the auditors' report in 
so far as it relates to the balance sheet. 

(4) If a company makes a default in complying with 
the requirements of this section, every officer of the 
company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty as is provided 
by section 32 for a default in complying with the provisions 
of that section. 

"- 

I• 

: 
I 

i .I,. 

I 
l 
I 
I 
I 

L 
I 
I 



·---------- - ------------ >----- 

Rs. 
(b) 

1. FIXED ASSETS : 
(Distinguishing as far as possible 

between expenditure upon 
goodwill, . land, buildings, 
leaseholds, railway siding, 
plant and machinery, furni 
ture and fittinge, development 
of property, patents, trade, 
marks and designs, livestock 
and vehicle , etc., and stating 
the original eosf" and tho addi 
tions thereto. and deductions 
therefrom during the yaar, and 

I 

I. SHARE CAPITAL :- 
Authorised shares of 

REI ..... , ....••.••.• each. 
'Subscribed (distinguishing be· 

tween the various classes of 
Capital). . . . . . shares of 
Rs: each Rs ....•.. 
called up, of which . 
shares are allotted as fully 
paid up pursuant to a contract 
without payments being. 
received in cash and of which 
...... sb ares are allotted as 

Rs. 
(b) 

Rs. 
(b) 

Rs. 
(b) 

Figures for· 
the current 

year 

Figures for 
the previous 

year 

Figures for 
the current 

year. 

Figures for · 
the previous 

year 

Assets Liabilitios 

[vide redraft of section 132 (2).) 
Balance Sheet of.' .....••..•.••..........•. 

As At . 

SCHEDULE . 
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I 
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Forfeited shares (amount paid 
up). 

~~ 
the total depreciation written 
off or provided under each 
head. Where sums have been 
written off on a reduction of 
capital or a revaluation. of 
assets. every Balance Sheet, 
after th" first Balance Sheet, 
subsequent to the reduction or 
revaluation shall show the 
reduced figures, and with the· 
date of the reduction in place 
of the original cost. Ea.ch 
Balance Shoat for the ·first 
five years subsequent to the 
date of the reduction, shall 
show also the amount of the 
reduction made). Similarly, 
where sums have been added 
by writing up the assets, every 
Balance Sheet subsequonb to 
such writing up shall 
show the increased figures 
with the date of the increase in 
place of the original cost. 
Each Balance Sheet for the 
first three years subsequent to 
the da to of writing up shall 
also show the amount of 
increase made. 

i 
fully paid up by way of bonus. 

Less : Calls unpaid : 
(i) By managing agents and. 

where the managing agent 
is a firm by the . partners 
thereof and where the mana 
ging agent is a private 
company. by the Directors 
of that company. 

(ii) By Directors. 
(iii) By others. 

I~ 

---··- ----- -- .. -.·---·- -··- ... .-- 



Rs. 

\ I ,.._ .._ 

rt, INVESTMENTS : 
Showing nature of investments 

and mode of valuation, e. g., 
cost or market value and dis· 
tinguishing (1). 

*(i) Investments in Government 
or Trust Securities. 

*(ii) Investments in shares, de 
bentures or bonds (showing 
separately shares. fully paid 
up and partly paid up and 
also distinguishing the 
~erent classes of shares). , 

\ 

Noie.-In case where original cost 
.figures cannot be ascertained 
tho valuations shown by .the 
books may be given and where 
any of the assets are sold and the 
original cost in respect thereof 
is not ascertainable· the amount 
of sale proceeds may be. shown 
:i.~ deduction. · · · · 

Rs. Rs. 

IT. RESERVES' AND SURPLUS : 
(Additions and deductions since 
last Balance Sheet to be shown). 

Capital Reserves not available 
for Dividend. 

Capital Redemption Reserve Fund. 

Other Reserves specifying the 
na turo of each reserve and the 
amount in respect thereof. 

Less: Debit balance of Profit 
and Loss Account (if any). 

Note.-Tarms of redemption and 
conversion (if any) of any 
Redeemable Preference Capital 
to be stated together with 
particulars of any option on 
unisstied capital. 

Share Premium Aeecounb, e 
I"" ... 0 

' 

Figures for 
the current 

year 

Figures for 
the previous 

year 

Figures for 
the current 

year 

Assets 

Rs. 

I 
Figures for 
the previous 

year 

Liabilities 

r 



. ' ~; ~ Less : Reserves 
*(Distinguishing between those., ·· ''· ' : 

considered good and in res- · ' · 
peet ofwhieh the company is 
fully secured and those consi- 

dered good for which the com- 
pany holds no security other 

(1) Fixed Deposits. 

(2) Short ~erm Loans : (d) 
(a) From Banks 1 

(b) Others 

ill. SECURED LOANS STATING 
NATURE OF SECURITY: 

(1) Debentures 
(2) Loans and Advances from 

Banks* 
(3) Other Loans and Advances* 
(4) Loans from snbsidlaries. * 

(*Where loans have been 
guaranteed . by managing 
agents and/or. directors, a. 
mention thereof should also 
ha made). 

IV. UNSECURED LOANS: 

y 

*(iii) Investments in shares, de 
bentures or bonds of subsidiary 
companies (c). 

(iv) Immoveable . properties, 
*NOTE.-Aggregate amourib , of 

company's . quoted investments, 
and also showing the market 
value thereof. , . 

.Aggregate amount of ,company's 
, . unquoted investments. . 

INTEREST ACCRUED ON INw 
. . ,'.VESTMENTS 

ID. CURRENT ASSETS:, 
Stores and Spare.Parts •. ' 
Loose Tools.. , 
Stock-in-trade. {stating, mode of 

, valuation and also sti:io~ing 
the amount in respect of raw 
materials, separately , where 
practicable ), 

Works in Progress (stating mode 
of valuation). 

Sundry Debtors* 

I. 
Any other Fund created out· of 

Not Profit. ' 
Surplus, i.e., Profit and Loss 

Account, balance after provid 
ing proposed allocations, i.e., 
Dividend, Bonus or Reserves. 

Proposed additions to reserves. 
Lia bilitv Funds : . 
Aii.y Shllcing, Pension, Insurance 

or, Provident Fund, etc, 

- -- ---- ---- -~-- - -~-- -- -- - ... - -----\. .. _ 



' .. 

than the debtor's personal 
security, and distinguishing 
between debts considered good 
and debts considered doubtful 
or bad. .Debts due by directors 
or other officers of the company 
or any of them either severally 
or jointly with any other per 
son or debts due by firms or 
private companies respectively 
in which any Director is a. 

. partner or a. Director or a. 
member to be separately stated, 
Debts due from other comps- 

. Dies under the management ' 
' of the same managing agents 

or their associates should be 
disclosed with the names of 
the managing agents. The 
maximum amount due by 

Rs. Rs. 

Subsidiary Companies 

Interest accrued and accruing on unsecured loans 

Interest accrued and accruing 
on secured loans 

Sundry Creditors 

Acceptances 

(4) Subsidiary Companies 

V. CURRENT LIABILITIES 
AND PROVISIONS : 

(3) Other Loans: 
(a) From Banks 
(b) Others 

Rs. Ro. 

Figures for 
the current 

year 

. . 
Figures for Figures for 
the current the previous 

year year 
Figures for 
the previous 

year 

Assets Li&bilities 

r 



(ii) Uncallod liability on 
shares partly paid held as . , . 
investment. 

' ' . 
Other Liabilities (~f .any) 

Contingent Liabllities : 

(i) Claims0agahi~t-th~ ~om;any 
not acknowledged as debts. 

• 

r • t: 

Unclaimed .Dividendfi 

Advance Payments, and Un .. 
expired Discounts for the por 
tion for which value has still 

: to be.given e.g., in the. case of 
the following class of Companies:- 

(N ewspaper. : Fire, Insurance, 
· Theatre, Clubs; ,· , Banking, 

Steamship Cos.,, etc.) 

IV. LOANS AND ADVANCES : (i) 
: (Distinguishirig between those 
considered good and in respect 
of which the company is fully 

' secured and' those considered 
1 'good for which the company 

holds no' security 'other··th'an 
the debtor's personal security, 

' and distinguishing between 
.amounta 'considered good' .and . 
. ·a.monnts considered doubtful 
or bad. Amounts due by 
Directors or other officers ' of 
the company or any of them 
either severally or jointly with 
any other persons or amounts 
'due by firms or private com 
panies respectively in which 
any Director is a partner or a. 
Director or a member to be 
separately stated. The maxi 
mum amount due by directors 
or other officers of the company 
a.t any time during the year 
must be shown by way of a 
note. Loans and Advances 
to subsidiary companies shall 
be separately stated). 

\ 

Directors or other officers of 
the 'compeuy a.t any time · 

'b during the year must be shown 
' by wa.y of a. note),' 

I' 

Provision for Taxation 

Provision for Contingencies 
t !: l . • ' 

Proposed Dividends 

~- 
' 
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VI. MISCELLANEOUS EX. 
PENDITURE AND LOSSES : 

D(to the extent not written off) 
Preliminary E~nses. 
Expenses including Commission 

V. CASH AND BANK BALAN 
CES: 

(Showing separately the balances 
lying with Bankers on current 
accounts, call accounts and . 
deposit accounts). , 

Bills of Exchange. 
Advances recoverable in cash or 

in kind or for value to be recei 
ved, e, g., Rates, Taxes, Insu 
rance, - etc. 

Balances on current account with 
Managing Agents. · 

Balances with Customs, Port. 
Trust, etc. (where payable 
on demand). 

l 

Re. Rs. 

(c) Other· money for which the 
company is contingently liable 
(showing separately the 
amount.of eny guarantees given 
by the company on behalf of 

(b) Arrears of Fixed Cumulative 
Dividends also stating the 
period for which the dividends 
are in arrear or if there is 
more than one class, each 
class of them are in arrear, the 
amount to . be statod before 
deduction of income. tax, ex. 
cept that in the case of tax. 
free dividends the amount 
shall be shown free of income 
tax 'and the fact that. it is so 
shown shall be stated. 

CONTINGENT LIABILITIES 
NOT PROVIDED FOR: 

Rs. 

------------------------ -----------------,--.,----''-------,....----- 
Rs. 

Figures for 
.·the curent 

year 

Figures for 
the previous 

yen.r 

Figures for 
the current 

year 

Figures for 
th6 previous 

year 

' Assets Lie.biliti~s 



(b) Annas and pies can also be given if desired. 
(c) In the case of subsidiary and sub-subsidiary companies, the number of shares held bybhe ultimate holding company and its subsidiaeies 

to be, separately stated. . . 
(d) Short Term loans will .include those due not more than one year from the date of the Balance Sheet. 
(e) Depreoia.tion writte~ off or provided shall be allocated under the different asset heads and deducted in arriving at thQ value of Fixed 

Assest, 
(/) Dividends declared by subsidiary companies after the date of the Balance Sheet cannot be Included unless they are in respect of a period. 

which closed on or before the date of the Balance Sheet. · ·' ' 
(g) Any reference to benefits expected from contracta not executed should not be made here but be made in the directors' report.. 
(h) The debit balance in the Profit and Loss Account should be sat· off against the General Reserve and where there is no General Reserve 

against future profits. , · · · 
(i) As regards Loa.ns and Advances (Group IV), amounts due by the Managing Agents, either severally or jointly with any other persons 

to be separately stated ; the amounts due from other companies under the same Managing Agents or their associates should also be given 
with nam~s of Companies; the maximum amount due from any of these at any time during the year must be shown. 

(;) Particulars of any redeemed deb~ntures which the Company has power to issue should be given. 
(k) )Vhere a11y of the company's debentur~s are held by a nominee or a. trustee fo; the oompa.ny, the nominal amount cf the debentures and · 

the amouut at which they are stated in the books of the company shall be statea. 

NoTR,-(is) The information required to be given under any of the items or sub-items in this· Form if not included in the Balance, Sheet 
itself shall be furnished in a separate Schedule or Schedules to be attached to and to form pa.rt of the Balance Sb.eat. This is 
reconunended when items are numerous. 

• 

or Brokerage or under-writing 
· or subscription of shares or 

debentures. ' 
"Discount allowed on the issue 

of shares or debentures. 
Interest paid out of capital during 

construction (also stating the 
rate of interest) . 

Profit and Loss. Account. (Only. 
if there is no General Reserve 
from which it can be deducted). 

directors or officers of the Com 
pany) and also specifying where 
practicable the general nature 
and amount of eaeh such 
contingent liability if material. 
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(Z) ~ list of Investments ~epara.tely classifying Trade Investments and Other Investraents should be attached to the Balance Sheet-stating 
the names of the'.comp_anies (with the names of their managing.agenta, if any) in whose shares, debentures or bonds investments have been 
made and ruso' stating the a.mounts in'respect of each item; provided however that it. shall not be necessary to give such particulars (a) 
in respect' of Investments ma.de by Managfug Agency Companies in managed companies' shares, debentures or bonds, (b) in respect of 
Investments made by Investmeht Companies, with a stipulation that particulars in respect of, Investments in shares of Private.Com· 
·panics shall be given. The amount in respect of the holdings bY investment. companies in unquoted shares or shares of private limited 

· companies shall !Je separately stated, specifying the name of each such company and the a.mount invested therein. 
(m) If in the opinion of the Directors, any of the current assets have not a value on realisation in the· ordinary course 0°f busines~, at lea.st 

equal to the, amount at which they are stated, the fact that the Directors are of that opinion 'shall be stated. 
( n) Except in the case of the fi;st Bala.nde· Sheet laid before the. company a.fter the commencement of the Act, the oorre~~nding amounts 

. for the immediately preceding financial year for all itoms shown in the Balance Sheet shall be also given in the Balance Sheet. . The 
requirement in this behalf shall in the case of eompaniea.preparlng quarterly or half-yearly accounts relate to the profit and loss 

, , account ,for the period, ended ~~ the, relative da~ of the previous year. 
(o) The &mounts,to be shown {mder Sundry Debtors shall include the amounts due in respect of goods sold or services rendered or in respect 

, , , C)f other contractual obligations bu~ .shall not include the ai;nounts which are in the nature of loans or advances. A debt which remains 
unrealised after a period of three months from the date on which the debit in respect of the same arose shall be treated as a; Ican .or in 
advance and the 'amounts in this behalf shall for purposes of the Balance Sheet be treated as a loan or an advance and separately shown 
.'!-8 such under ~he, headin_g 'Loail!I and Advances'. ' 
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SCHEDULE 

[vide redraft of Section 132(3)] 
Requirements as to •Profit ·and Loss ·Account 

The Profit and Loss Account or the Income and Ex 
penditure Account shall be made out in such form as to 
give a clear disclosure of the result for the period covered 

.. - by the account. It ·shall also disclose any material feature 
which includes credits or receipts in respect of extraneous 
or non-recurrent transactions or transactions of an excep 
tional nature. The Profit and Loss Account or the Income 
and Expenditure Account shall disclose the various items 
stating the income and the expenditure of the company 
arranged under most convenient heads and in particular it 
shall disclose the following information:- 

(i) 'The turn-over, selling agents' commission, broker 
age and discount on sales other than the usual 
trade discount, the purchases, the opening stocks 
and the closing stocks in the case of manufactur 
ing or trading concerns and the, gross income 
in respect of services rendered or supplied in 
the case of concerns rendering' or supplying such 
services and the gross income under different 
heads in respect of other concerns, provided 
however that in the case of concerns which have 
works in progress the amounts -in' this behalf 
at the commencement and at the end of the year 
shall also be stated. · · ' ' 

(ii) Provision for depreciation ofi fixed· assets-pr~ 
vided that, if provision is not made by_ means of 
a depreciation charge; the method ·of making 
such a_ provision, for depreciation, renewal or 
diminution in value of fixed assets in respect 
thereof shall 'be stated: If no provision is made 
for depreciation the fact that no such provision 
has been made shall be stated. -' 

(iii) The amount' of interest on the company's de 
. bentures and other fixed loans stating separately 
the amount of interest payable to managing 
agents. · · , 

(iv) The amount of charge for: income-tax and other 
taxation of profits. 

(v) The amounts respectively provided for redemp 
, ··, Hon of share capital and for: redemption of 

loans. 
(vi) The aggregate; if material,, of any amounts set 

· aside to reserves other than provisions made to 
· meet any specified liability, contingency or 

commitment known to exist at the date of the 
balance sheet.. · ·_ 

(vii) The aggregate, if material, of_ amounts with- 
drawn from reserves: · · 

·-'(viii) The aggregate, if material, of the amount set 
. aside to provisions made ·for specific liabilities, 

,). 
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(xv) Salaries, wages. and bonus. 
(xvi) Power and fuel. 
(xvii) Rent, rates and taxes excluding taxes or, 

income. 
(xviii) Insurance. 
(xix) 'Repairs to buildings. 
(xx) Repairs to machinery 
(xxi) Workmen· and sta,ff welfare expenses. 
(xxii) Contribution to provident and other funds. 
(xxiii) Profit~ or· losses on investments. 
(xxiv) _Miscellane_ous_ expenses. 
(xxv) Profits or losses in respect of transactions of 

'a sort not usually undertaken· by the company 
or otherwise by circumstances of an exceptional 
or non-recurrent nature if 'material in amount. 

(xxvi) Amount, if material, by 'which any items 
shown in the Profit and Loss Account are affect 
ed by any change in the basis of accounting. 

2. The Profit and Loss Account or the Income and Ex 
penditure Account should also contain or give by way of 
a note th~ _followii:ig further informatio~:- 

(i) The total of the amounts payable to the manag 
ing agents if .any whether as fees, percentages or 
otherwise· for services rendered as managing 
agents or otherwise. - · 

(ii) The total of the. amounts' payable whether as 
fees, percentages. or otherwise to the directors, 
managing directors or managers respectively as 

418 
contingencies or commitments and the aggregate, 
if material, credited ·in respect of provisions 
made for specific liabilities, contingencies or 
commitments no longer required. .J. 

(ix) The amount of income from investments. The· 
amount of income-tax deducted shall also be 
stated if the amount of income is stated at the 

, gross figure, 
(x) Other interest income specifying the nature 

thereof. 
(xi) Dividends from subsidiary companies. 
(xii) Provisions for losses of subsidiary companies. 
(xiii) Dividends paid or proposed disclosing whether 

such amounts are subject to deduction of income- · 
tax or not. 

(xiv) Consumption of stores and spare parts, 

··- - --·----.,--------~: 
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remuneration for services in their capacity as 
directors or managing directors or managers or 
otherwise. 'If 'any director of the company is 
by yirtue of the nomination, whether direct or 
indirect, of that 'company a _director of any other 
company, any remuneration or other emoluments 
received by him for his own use whether ~ 
director or otherwise in connection with the 
management of that other ·company shall be 
shown in a note at the foot of the account or in 
a statement attached thereto. Particulars of· 
the amounts received by' individual directors 

· shall be separately given for each of the sub 
sidiaries. 

(iii) The aggregate amounts of any compensation 
paid to managing agents, directors or former 
managing agents or directors of the company 
(a) as such. and 
(b) otherwise 
for loss of office in connection with or arising 
out of . their retirement from the company or 
from any other company in which the director 
is a director by.virtue of the nomination, whether 
direct or indirect, of the company sub-divided to 
show the amounts paid respectively- 
(a) by the company, / 
(b) by such other companies, and 
(c) by any other person. . 

(iv) The aggregate amounts of any pension paid to 
·. directors or former directors of . the company 

(a) as. such. and 
(b) otherwise 
sub-divided to show the amounts paid respec 
tively- 
(a) by the company, and 
(b) by any subsidiary company. 

3. Except in the case of the first Profit and Loss Account 
laid before the company after the commencement -of the 
Act-the corresponding amounts for the immediately pre 
ceding financial year for all items shown in the Profit and 
Loss .Account shall also be given- in the Profit and Loss 
Account. or the Income and Expenditure· ~ccount. 

The requirement in this behalf shall in the case of 
companies preparing quarterly of half-yearly accounts 
relate to the Profit and Loss Account for the period ended 
on the relative date of the .previous year. , 

· ..) 4; The Central Authority may direct that a company 
. shall not-be obliged to 'show the- amount set ·:aside: -to 
. provisions either than those relating to depreciation, rene- 
wal or diminution in value of assets if it is satisfied that 

I • 



and in this paragraph the expression "liability" shall in 
clude all liabilities in respect of expenditure contracted for 
and all disputed or contingent li.abil~ties. 

(2) Where- 
(a) any amount written off or retained by way of 

providing for depreciation, renewals or diminu- 
tion in value of assets, not. being an amount ~ 
written off in .relation to fixed assets before the 
commencement of this Act; or 

· (b) any amount retained by way of providing for 
any known liability; . 

is in excess of that which in the opinion of the directors is 
reasonably necessary for the purpose, the excess shall be 
treated fq_r the purposes of this Schedule as a reserve and 
not as a provision, " 

For the purposes aforesaid, the expression "quoted in 
vestment" means an investment as respects which there 
has been granted a quotation or permission to deal on a 
recognised stock exchange, Or OU any Stock exchange of 
repute outside India, and the expression "unquoted in 
vestment" shall be construed accordingly. 

· Interpretation 

5. (1) For the purposes of the Schedule. for the Profit 
. and Loss Account and for the purposes of the form of the 
Balance Sheet, unless the context otherwise requires,- 

( a) the expression "provision" shall, subject to sub 
paragraph ·(2) of this paragraph, mean any 
amount written off or retained by way of provid 
ing for depreciation, renewals or diminution in 
value of assets or retained by way of providing 
for any known liability which the amount of 4- 
cannot be determined with substantial accuracy; 

(b) the expression "reserve" shall not, subject as 
aforesaid, include any amount written off or 
retained by way of providing for depreciation, 
renewals or diminution in value of assets or 
retained by ,way of providing for any known 
liability; ·' 

(c) the expression "capital reserve" shall not in 
clude any 'amount regarded as free for distribu- 
tion through the profit and loss account and the ~ 
expression "revenue reserve" shall mean any 
reserve other than a capital reserve; 

~o 
the same should not be disclosed in public interest and 
would prejudice the company but subject to the condi 
tion that in any heading stating an amount arrived at after 
taking into account the amount set aside as such, provi 
sion shall be so framed or marked as to indicate. that fact. 



Provided that- 
(a) the company may at a general meeting reniove 

any such auditors and appoint· in their place 
any other persons who have been nominated for 

, . appointment by any member of the Company 
and of whose nomination notice has been given 
to the members of the company not ress than 
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23. REDRAFl'S OF AUDITORS ·SECTIONS 144 AND 

145 WlllCH MAY BE RENUMBERED AS SECTIONS 
144, 145, 145A AND 1458. . 

(Page 308 of the Annexure and paragraphs 171-182 of the 
Report) 

144. (1) Every Company shall at each annual general Qualifi· 
meeting appoint an Auditor or Auditors to hold office from catioz;is and 
the conclusion of that, until the conclusion of, the next app~mt~ 
annual general meeting and an Auditor or Auditors so ap- ::!era an 
pointed shall not be removed by the Company during the duties of 
period of such office. auditors. 

(2) At any- annual general meeting a" retiring auditor, 
however appointed, shall be re-appointed without any 
resolution being passed unlesa+- 

(a) he is not qualified for re-appointment: or 
(b) a resolution has been passed at that meeting 

appointing somebody instead of him or provi 
ding expressly that he shall not be re-appointed;· 
or · . 

( c) he has given the company notice in writing of 
his unwillingness to be re-appointed: 

Provided that where notice is given of an intended 
resolution to appoint some person or persons in place of a 
retiring auditor, and by reason of the death, incapacity or 
disqualification· of that person or of all these persons, as 
the case may be, the resolution cannot be proceeded with, 
the retiring auditor shall riot be automatically re-appointed 
by virtue of this sub-section. 

(3) Where at 'an Annual General Meeting no auditors 
are appointed or re-appointed, the Central Authority may 
appoint a person to fill the vacancy. ' 

( 4) The Company shall, within one week of the Central 
Authority's power under the last foregoing sub-sectioribe 
coming exercisable, give rt notice of that fact, and, if a 
Company fails to give notice as required , by this sub 
section, the Company and every ,officer of the Company 
who is in default shall be liable: to a fine not exceeding 
five hundred rupees. 
, (5) Subject as hereinafter provided, the first auditors 
of a company may be appointed by the directors at any 
time before the first annual general meeting, and auditors 

. _so appointed shall hold office until the conclusion of -that 
meeting: 

' I 
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(2) On receipt of notice of such an intended resolution 
as afcJresaid, the Company shall forthwith send· a copy 
thereof to the retiring auditor, if any. 

(3) Where notice is given of· such an intended resolu 
tion as aforesaid and the retiring auditor makes with 
respect to the intended resolution representations in writ 
ing to the Company not exceeding a .reasonable length 
and requests their notiflcation to members of the com 
pany, the company shall, unless the representations are 
received by it too late for it to do so- 

( a) in any notice of the· resolution. given to members 
of. the Company, state the fact of the repre 
sentations having been made; and 

(b) send a copy of the representations to every mem-, 
her of the company to whom notice of the meet 
ing is sent (whether before or after: receipt of 
the representations by the Company); . 

and if a copy of the representations is not sent as afore 
said because received too late or because of the Com 
pany's default, the auditor may {without prejudice to. his 
right to be heard orally) require that the representations 

- 

(6) Subject to the provisions of sub-sectfon (1) hereof 
t.he directors may fill any casual vacancy in the office of. 
auditors but while any such vacancy continues, the sur 
viving or continuing auditor or. auditors, if any, may- act: 

_ Provided, however, that where such casual vacancy is ' 
caused by the resignation of the auditor or auditors, such 
vacancy shall only be 'filled by· the company in general 
meeting. 

(7) The -remuneration elf the auditors of a company- ~- 
(a) in the case of an· auditor appointed by the directors 

or by the Central Authority may be fixed by 
the directors or by the Central Authority as the 
case may be; 

(b) subject to sub-clause (a) above, shall be fixed 
by the company in general meeting or in such 
manner as the company in _the general meeting 
may determine. 

145. (1) Special notice shall be required for a resolution 
at a company's annual general meeting appointing as 
auditor a person other than a retiring auditor or providing 
expressly that a retiring auditor shall not be reappointed, 

./ 

. ;_; '1 

if the directors fail to -~xe~cise their 'powers. under 
this sub-section, the company in general meet 

.. dng. may appoint the first auditors, and there 
upon the said powers of the directors shall 
cease. 

(b) 

- 
_ ·~~'dte_en ~a~~ b~~?~·e_ the .'dat~-- o~ the meeting; 

;. \ ·! 
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shall be read out at the meeting:·· 

Provided .that copies of the.representations 'need nob.be 
sent 01:1t and the representations need not. be read out at 
the meeting if, on the application-either offhe ·Company 
or of any other :persc,'n who claims ·to ·be aggrieved, the 
Court is satisfied that -thevrights . conferred by, this-Sec 
tion. are being abused to secure needless ··publicity for· 
defamatory matters; and the Court may order the· corn-: 
pany's cost on an application under this section to be paid 
in -whole or in part by the auditor, .. notwithstanding that 
he is not· a party to the application. 

( 4) The last foregoing sub-section shall apply to a reso 
lution to remove the first auditor by virtue ~of sub-section 
(5) of the last foregoing section as it applies in relation 
to a resolution that a retiring auditor shall not be re- 
appointed. 

145A. (1) No person shall be appointed to act as an Qualifion· 
auditor of any company unless he is "a chartered account- tio~ of 
ant within the meaning of the Chartered Accountants a11:ditora. 
Act, 1949: 

Provided that a firm whereof all the partners practis 
ing in India are chartered accountants may be appointed · 
by its firm name to be auditor of a company and may act 
in the name of the firm: 

Provided further that only a partner of the firm of 
chartered accountants or the chartered accountant if he is 
practising individually shall sign the reports -and finan 
-cial statements of the company. - 

(2) None of the following persons shall be qualified for 
appointment as auditor of a company- 

(a) an officer or servant of the company; 
(b) a person who is a partner of, or employs an officer 

or servant of the company; 
(e) a person indebted to the company to an amount 

exceeding Rs. 1,000 or who has guaranteed· in 
debtedness to the. company of any third person 
to an extent exceeding the· aforesaid amount; 
and if any person. after being appointed auditor 
becomes so indebted to the company or 
guarantees to the company such indebtedness vi 
any third person, his appointment shall there 
upon be terminated; 

(d) a person who is a director or member of a private 
company or a partner of a firm which is the 

_ managing agent of the company; 
(e) a person who is a director of or the holder of 

shares exceeding· five per cent in nominal value 
of the subscribed capital of any public company 
which is the managing agent of the company: 

' . 
Provided always that any shares held by such 
person as nominee or trustee for any. third per 
son and in· which the holder. has no beneficial 



sheet and pro 
by the 'report 

of account and 

(2) The auditor shall make a report to the m~mbers of 
the company on the accounts examined by him, and on 
every balance sheet and profit and loss account laid be 
fore the company in general meeting during his tenure of 
office and the report shall state- . 

(a) whether he has obtained all the information and 
explanations which to the best of his knowledge 
and belief were necessary for the purposes of 
his audit; 

(b) whether, in his opinion, proper books of account 
have b~en kept. by _the compapy so far as appears 
from his examination of those books and proper 
returns adequate for the purposes of his audit 
have been received from branches not visited 
by him; 

(c) (i) whether the company's balance 
fit and loss account dealt with 
are in agreement with the books 
returns; 

(ii) whether in his opinion and to the best of his 
information and according to the explanations 
given to him the said accounts give the informa 
tion required by this Act in the -manner so 
required and give a true and fair view- 

( aa) in the case of the balance sheet, of the state 
of the company's affairs as at the end of its 
financial year; and "' 

(bb) in the case of the profit and loss account, of 
the profit or loss for its financial year; 

or, as the case may be, give a true and fair view thereof 
subject to the 'non-disclosure of matters (to be indicated in 
the report) which, according to the Banking Companies 
Act and the Insurance Act are not necessary to be disclos 
ed, and which according to the form of the balance sheet 
and the Schedule relating to the profit and loss account 
need not be disclosed. 

The balance sheet and .the profit and loss account 
shall not be deemed to be or treated as not disclosing a 
true and fair view for the mere reason that the valuations 
of assets have been stated according to the . requirements 

424 
interest shall be excluded in computing the 
percentage c:1f shares held by him for the pur- 
pose of this sub-clause. , · · 

145B. (1) Eve17 auditor of a company shall have a right 
of access at all times to the books, accounts and vouchers 
o~ the company, and shall be entitled to require from the 
directors and officers of the company such information. 
and explanation as the auditor in his absolute discretion 
thinks necessary for the performance of the duties gt th~ 
auditor. 

Powirs and 
dut es of 
~uditors. 
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of the form and not at their realisable values or the re 
·serves and· provisions which -are not material are not 
treated as Reserves or .Provisions as the case' may be or 
where the presentation of items is made according to the 

. ~\ requirements of-the Act. 
(3) In the case of any company having a branch office, 

its branch accounts shall, unless the company in general 
meeting decides to the contrary, be. audited by an account 
ant duly qualified to act as an auditor in accordance with 
the laws of the country in which such branch office is 
situate or by a chartered accountant within the meaning of 

· the Chartered Accountants Act and where, in any case 
[ · branch accounts are not so audited, the company's auditor 

· shall be entitled to visit any branch office as Fie shall, in 
his absolute discretion, deem necessary for the perform 
ance of his duties as auditor and shall have a right of 

,......_ access at all times to the books and accounts and vouchers 
bf the company maintained at such branch office notwith 
standing the provisions of section 130.( 4) of this Act: 

Provided that in the case of a banking company, if the 
company' has branch banks beyond the limits o( India, It 
shall be sufficient if the auditor is allowed access to such r:'\ copies of and extracts from the books and accounts c,f 
any such branch as have been transmitted to the head 

I \ office. of the company in India. 
(4) All notices of and other communications relating 

!1-- to any general meeting of a company which any member 
of the company is entitled to receive shall be forwarded 
to the auditor of the company and the auditor shall be 

· -entitled to attend any general meeting, of the 'company 
and to be heard at any general meeting which he attends 
on any part of the business which- concerns· him as 
auditor, 

(5) The auditor's report shall be read before the com 
pany in general meeting and shall be open to inspection 
by any member. 

-.~ (6) If any auditor's report is made which does not com- 
ply with the requirements of this section, every auditor 
who is knowingly and wilfully a party to the default 
shall be punishable with fine which may extend to one 
thousand rupees. · 

(7) If a company makes default in complying with the 
provisions of_ this section, the company, and every officer 
of the company who knowingly and wilfully is a party to 
the default shall be punishable :with fine which may 
extend to five hundred rupees. 



*Coriesponding to sub-section (3) of seonion Hl9 of the English Companies 
Act, 1948. 

Explanation.-For the· purposes of this section any 
material change after the commencement of this Act in the 
control of a· company or, in the case of a company having a 
managing agent, .any material change after the commence 
ment of this Act in the composition of the managing agent 
(being a firm) or in the control of the managing agent 
(being a body corporate) may he deemed . by the Court to 
constitute a fact which would justify the making of a 
winding-up order on the ground that it would be just and 
equitable that the company should be wound-up if the 
Court is satisfied that by reason of such change the interests 
of the company or of any of its members are or are likely 
to be unfairly and materially prejudiced. 

(3) Where an order under this section makes any alter 
ation in or addition to any company's memorandum or ar 
ticles, then, notwithstanding anything in any other provi 
sion of this Act but subject to the provisions of the order, 
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24. DRAFT OF A SECTION WHICH MAY BE INCORPO 

RATED AS SECTION 153C. 
(Pages 310 and 311 of the Annexure and paragraphs 198- 

202 of the Report). 

153C'. (1) Any members of a, company, being a pres 
cribed number of members, who complain that the affairs 
of the company· are being conducted in a manner oppres 
sive to some part of tlte members (including themselves) 
or, in a case falling within sub-section* ( ) of section 
...... of this Act. The Central Authority may make an 
application to the Court by petition for an order under this 
section. 

(2). If on any such petition the Court is of opinion 
(a) that the company's affairs are being conducted as 

aforesaid; and y)· 

(b) that to wind up the company would unfairly pre 
judice that part of the members, but otherwise the 
facts would justify the making of a winding-up 
order on the ground that it was just_ and equitable 
that the company should be wound up, 

the Court may, with a view to bringing to an end the mat- · ,_/ 
ters complained of, make such order as it thinks fit, whe- 
ther for regulating the conduct of the company's affairs 
in future, or for the purchase of the shares or interests of ~} 
any members of the company by other members of the 
company or by the company.and, in the case of a purchase 
by the company being a company having a share capital, . 
for the reduction accordingly of the Company's capital or· 
otherwise. 

Alternative 
remedy to 
winding up 
inoaaas of 
oppression, 

·~--- 
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shall be a prescribed number of members for the pur 
pose of this section and so that where ·two or more persons 
hold one or more shares jointly they shall, for the purposes 
of this section, be treated as a single member. 

(ii) not less than one-tenth in number of the members; 
or. 

(iii) a member or members holding not less than one 
tenth of the issued share capital of the company 
upon which all calls and other sums due , have 
been paid; and 

. (b) In the case of a company not 'having a share capital, 
-6....not less than one-fifth in number of the members. 

Ilia. (6) In relation to a petition under this section, sections 
- ~ 235 and 236 of this Act shall apply as if the Company were 

in the course of being wound up (but with the omission 
from such section 235 of the words "made within three 
years from the date of the first appointment of a liquidator 
in the winding up or of the misapplication, retainer, mis 
feasance or breach of trust as the case, may be whichever 
is longer") and proceedings under this section shall, for the 
purposes ci section 235, be deemed to be proceedings com 
menced under that section by a contributory. 

(7) (a) In the case of a company having a share capital, 
(i) not less than fifty in number of' the members; or 

(5) It shall be lawful for the Court upon the applica 
tion of any petitioner or of any respondent to a petition un 
der .this section, and upon such terms as shall appear to 
the Court to be just and equitable, to' make any interim 
order it may think fit for regulating the conduct of the 
company's affairs pending the making of a final order on 
the petition. · 

, the company concerned shall not have power without the 
leave of the Court to make any further alteration in or ad 
dition to {he memorandum or articles inconsistent with the 
provisions of the order; but, subject to the foregoing provi- 

•:\. sions of this sub-section. the alternations or additions made 
by the order shall be of the same effect as if duly made by 
resolution of the company and the provisions of this Act 
shall apply to the memorandum or articles as so altered 
or added to accordingly. 

(4) An office copy of any order under this section alter 
ing or adding to, or giving leave to alter or add to, a com 
pany's memorandum or articles shall, within fifteen days, 
after the making thereof, be delivered by the Company to 
the Registrar of Joint Stock Companies for registration; and 
if a company makes default in complying with this sub 
section, the company and every officer of the company who 

l -•'-.-fa in default shall be liable to a (default) fine. 
1 • 
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Provided always that the Central Authority may, when 

it is satisfied that special circumstances exist as to warrant 
the relaxation of the provisions in this behalf, · authorise . 
any one or more members of a company to apply to the j '' 
Court by petition for an order under this section on such 
member or -members so authorised depositing in Court at 
the time of filing such petition such security, for costs, 
being not less than., , as to the Central Authority 
shall appear reasonable. 



•Corresponding to anb.aection (3) of section 169 of the English Companies 
Act., 1948. 
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I '7'\. 153D. (1) Any members of a company being a prescrib- AlternatiVf> 
ed number of members who complain- re.m~y to. · · wmdingup 

· (a) that the management of the affairs of the company in cases of 
by its managing agent, managing director or gross mis. 
manager is being conducted. in a manner pre- ~i:ge:e.nt 
judicial to the interests of the company; or ~fa c~n~~~ 

(b) in the case of a company whose managing agent ny. 
is a body corporate or a firm, that there has since 
the ( .' ) been a material change in 
the control of such body corporate or a material 
change in the composition ·of such firm as the 
case may be and that by reason of such change 
the interests of the company have been or are or 
are" likely to be unfairly and materially prejudic- 
ed or in a case falling within sub-section* . 
of section of this Act the Central Authority 
may· make an application to the Court by petition 
under this section. 

_(2) If on any such petition theCourt is of opinion- 
(a) that the management or the affairs of the company 

by its managing agent, managing director or 
manager is being conducted as aforesaid; or, (as 
the case may be), 

(b) that there has been such change in the 'control of 
such body corporate or in the composition of 
such firm and that by reason of -such change the 
interests of the company have been or are or are 
likely to be prejudiced as aforesaid; 

the Court ·may make an order determining any ·agreement 
howsoever constituted between the company and the 
managing agent, managing director or director. ·-. (3) It shall be lawful for the Court upon the applica- 
tion of any petitioner or of any respondent to a petition 
under this section, and upon such terms as shall appear 
to the Court to be :just and equitable, to make any interim 
order it may .think fit for regulating the . conduct of the 
company's affairs pending the making of a final drder on 
the petition. 

( 4) In any case in which the Court makes an order un 
der the provisions of sub-section (2) the Courtrnay assess 
damages against the managing agent, managing director or 

,..._, manager and sections 235 and 236 of this Act shall apply 
as if the company were in the course of being wound up 
(but with the omission from such section 235 of the words 

(Page 311 of the Annexure and paragraphs 198-202 of the 
Report) 

429 
25. DRAFT OF A SECTION WHICH MAY BE INCOR 

PORATED AS SECTION 153D 
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"made within three years from the date of the first appoint 
ment of a liquidator in the winding up or of the mis-appli- 
cation, retainer, misfeasance or breach of trust as the case i 
may be whichever is longer") and proceedings under this I 

. section shall for the purposes of section 235 be deemed 'to .!.~- : 
be proceedings duly commenced under that section by a _.. 11 
contributory. - . 

(5) The determination of any agreement between the 
company and the managing agent, managing director or 
manager by virtue of an order made under this section shall 
not give rise to any claim on the part of the managing 
agent, managing director or manager for damages or for 
compensation for. loss of office or otherwise and whether 
under such agreement or otherwise, 

(6) In this section the expression "a prescribed number 
of members" shall mean (a) in the case of a companyhav- ~+ 
ing a share. capital a member or members holding not less 
than one-tenth of the. issued share capital of the company 
upon .which. all calls and other sums due have been paid 
and (b) in the case of a company not having a share capital 
not less than 'one-fifth in number of the members, · 
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26. DRAFT OF A SECTION WHICH MAY BE INCOR 

PORATED AS SECTION 153E. . 

(Page 311 of the Annexure and paragraphs 198-202 of the 
Report). 

153E. (1) If any agreement between a company and, a Disqu.ali.fica 
managing agent, or a managing director or a manager shall tioil8 ofdil'e. 
be determined by virtue of an order made under the last c~ore-. m'fe. 
foregoing section neither such managing agent nor . any =11=:;.d 
associate of such managing agent, nor such managing others found 
director or manager shall, without the leave of the Court, guilt;r of op. 
be appointed 'or re-appointed or act as managing agent, presalo~ or 
managing director or manager of the company for a period ~~=me.- 
of five years from the date of the order. · 

(2) If any person or body corporate acts as a managing 
agent, managing director or manager in contravention of 
this section then such person and, in the case of a body 
corporate, each of its directors shall be liable to imprison 
ment for a term not exceeding three years or to. a fine not 
exceeding ten thousand rupees or to both. 

(3) The leave of the Court for the purposes· of this sec 
tion shall not be given unless notice of intention to apply 
therefor has been served on the Central Authority, and it 
shall be the duty of the Central Authority, if it is of opinion 
that it is contrary to the public interest that any such ap 
plication should be granted to attend on. The hearing of 
and oppose the granting of the application. · 

~ 
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(i) in the case of an individual, his present name in 
full and any former name c: names, his usual 
.residential address, his nationality and his: 

(e) the full address of that office of the company in 
India which is to be deemed the principal place 
of business in India of the company . 

(2) The list referred to in paragraph (b) of the foregoing 
sub-section shall contain the following particulars, that is 
to say:- · 

. (a) with respect to' each director,- 

the names and addresses of some one or more per 
SOIIS resident in India authorised to accept on be 
half of the company service or process and any 
notices required to be served on the company; 

(d) 

(c) a list of the directors and secretary ,of ,the com 
pany containing the particulars mentioned in the 
next following sub-section; ' 

(a) a certified copy of the charter, statutes or memo- 
randum and articles of the company or other 
instrument constituting or defining the constitu 
tion of the .company, and, if the instrument is not 
written in the English language, a certified trans 
lation thereof; 

(b) the full address of the registered or principal office 
of the company; · 

277A. (1) Oversea companies which, after the com 
mencement of this Act, establish a place of business within 
India shall, within one month of the establishment of the 
place' of business, deliver to the Registrar of Joint Stock 
Companies for registration: - 
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27. REDRAFTS OF SECTIONS 277 TO 277E WHICH 
MAY BE RENUMBERED AS SECTIONS 277 TO 

277E ·AND 277E 1 to 277E 10. . 

(Corresponding to 'sections 407 to 423 of the English Act) 

(Pages 332 and 333 of the Annexure and paragraphs 223 
and 224 "of the Report). 

277. The next eight following sections shall .apply to all 
oversea companies, that is to say, companies incorporated 
outside India which, after the commencement of this Act, 
establish a place of business within India, and companies 
incorporated outside India which have, before the com 
mencement of this Act, established a place of business 
within India and continue to have an established place of 
business within India at the commencement of this Act. 

. • 

Provisions 
as to estab 
lishment of 
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(c) the directors or secretary of an oversea company 
or the particulars contained in the Iist of the 
directors and secretary; or 

(d) the. names or addresses of the persons authorised 
to accept service on behalf of an oversea com- 
pany; or ·· 

(e) the principal place ofbuslness of the company in 
India; 

·the company shall, within the prescribed time, deliver to 
the Registrar for registration a return containing the pres 
cribed particulars of the alteration. 

Return to 
be delivered 

(a) the charter, statutes, or memorandum and articles bto Registrar 
f h, . t t y oversea o an ove~sea company or· any sue · ms rumen oo~any 

as aforesaid; or where 
- · , • documents, 

(b) the registered or principal office of th'e company; etc., altered, 
or 

277B. If any alteration is made in,- 

Provided that, where· all the partners in a firm are joint 
secretaries· of the company, the name and principal office 
of the firm may be stated instead of the particulars men 
tioned in paragraph· (b) of this sub-section. 

(3) Oversea companies, other than those mentioned in 
sub-section (1) of this section, shall, if at the commence 
ment of this Act they have not delivered _to the Registrar . , 
the documents and particulars specified in sub-section (l) 
of section two hundred and seventy-seven of the present 
Indian Companies Act, 1913, continue subject to the obliga 
tion to deliver those documents and particulars in accord 
ance with the said Act of 1913. 

' (ii) in the case of a corporation, its corporate name 
and registered or principal office: 

.. 
~ 
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business occupation, if any, or if _he has no 
business occupation but holds -any other· 
directorship or directorships, particulars of 

. that directorship or of some one of those 
directorships; and 

(ii) in the case of a . corporation, its corporate 
name andregistered or principal office; 

(b) with respect to the secretary or, where there are 
joint secretaries, with respect to each of them,- 

(i) in the case of an individual, his present name, 
any former name or names and his usual resi 
dential address; and 

! 
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(c) cause the name of the company and of the coun 
try in which the company. is incorporated to be 
stated in legible English characters in all bill 
heads and letter papers, and in all notices, adver 
tisements and other official publications of the 
company; and · 

(d) if the liability of the members of the· company is 
limited, cause notice of the fact to be stated in 
legible characters in every such prospectus as 
aforesaid and in all bill heads, letter papers, 
notices, advertisements and ether official publi 
cations of the company in India, and to be affixed 
on every place where it carries on its business. 

, 277E. Any process or notice required to be served on 
oversea company shall' be sufficiently served if addressed 
to any person whose name has been delivered to the Regis 
trar under the foregoing provisions of this Part of this 

Sorvioe on 
oversea. 
oompany, 

Obligation 
to state 
nsme of 
oversea 
oompany 
whether 
Hmited and 
oountry 
where in 
eorporated, 
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AGcounts of 277C. (1) Every oversea company shall, in every eaten 
oversea. com- dar year, make out a balance sheet and profit and loss 
pany. account in such form, and containing such particulars and 

including or having annexed thereto or attached therewith 
such documents as under the provisions of this Act (subject, 
however, to any exceptions that may from time to time 
be prescribed by the Central Government) it would, if it 
had been a company within the meaning of this Act, have 
been required to make out and lay before the company 
in general meeting, and deliver three copies of those docu 
ments to the Registrar of Joint Stock Companies. 

(2) If any such document as is mentioned in the fore 
going sub-section is not written in the English language, 
there shall be annexed to it a certified translation thereof. 

(3) Every oversea company shall send to the Registrar 
with the accounts required to be delivered to him under 
sub-section (1) a list in the prescribed form of all places of 
business established by the company in India as at the date 
to which the balance sheet referred to in sub-section (1) 
is made up. · 

277D; Every oversea company shall- 
(a) in every prospectus inviting subscriptions for its 

shares or debentures in India state the country 
in which the company .is incorporated., and 

(b) conspicuously exhibit on every place where 'it car 
ries on business in India the name of the com 
pany and the country in which the company is 
incorporated in letters easily legible in English 
characters and also, if any place where it carries 
on business is beyond the local limits of the ordi 
nary original civil jurisdiction of a High Court, 
in the characters of one of the vernacular langu 
ages used in that place; and 



Provided always that the failure on the ·part of any 
oversea company to comply with any of the foregoing pro 
visions of this Part of the Act shall not affect the validity 
of atty contract, dealing or transaction entered into by such 
company, but such company shall not be entitled to bring 
any action, set off, counter claim or legal. proceedings in 
respect of any such contract, dealing or transaction until 
it shall have so complied with this Part of the Act .. 

277E2. If any oversea company fails to comply with any Penalties. 
of the foregoing provisions of this Part of this Act the · 
company and every officer or agent of the company who 
knowingly and wilfully authorises or permits the default 
shalt be liable to a fine not exceeding one thousand rupees. 

277El. (1) Any document, which any oversea company Offic~ where 
is required to deliver to the Registrar of Joint Stock Com- ~~~e:_nte to 
panies, shall be delivered to the Registrar of Joint Stock 
Companies, New Delhi. and references to the Registrar of 
Joint Stock Companies in this Part of this Act except in 
sub-section (2) shall be construed accordingly. 

(2) Any such document as is mentioned in sub-section 
(1) above shall also be delivered to the Registrar of Joint ' 
Stock Companies in the State in which the principal place 
of business of the company is situated. 

(3) If any oversea company ceases to have a place of 
business in any State of India, it shall forthwith give 
notice of the fact to the Registrar of Joint Stock Companies, 
and as from the date on which notice is so given the obliga 
tion of the company to deliver any document to the 

..-. Registrar shall cease, provided it has no other place of 
business in India. 

a document may be served on the company by leaving it 
at or sending it by post to any place of business established 
by the company in India, . 

(b) 

- 
(a)' where any such company makes default in deliver 

ing to the Registrar the name and address of a 
person resident in India who is authorised to 
accept on behalf of the company service of pro 
cess or notices. or 

if at any time all the persons whose names and 
addresses have been so delivered are dead or· 
have ceased so to reside, or refuse to accept 
service on behalf- of the company, or for: any 
reason cannot be served; · 

4~5. 

Act and left at or sent by post to the address which has been 
so delivered; 

Provided that- 

' I 

L~ 



(2) There shall be paid to the Registrar for registering 
any document required by the foregoing provisions of this 
Part- of the Act to be filed with him such fees as may be 
prescribed. • 
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Registration 277E. 3. (1) The provisions of sections 109 to 117, both ofc~r:· t inclusive, and 120 to 125, both inclusive, shall extend to ~t=ive~! charges on properties in India which are created and to 
1U1d books charges on property in India which is acquired by any over- 
of acoount. sea company: Provided that where a charge is created .. - 

outside India or the completion of the acquisition of the 
property takes place outside India, sub-clause (i) ·of the 
proviso to sub-section (1) of section 109 and the proviso to 

. sub-section (1) of section l09A shall apply as if the pro 
perty wherever situated were situated outside India. 

(2) The provisions of sections 118 and 119 shall mutatis 
mutandis apply to the case of all oversea companies and 
the provisions of section 130 shall apply to such companies 
to the extent of requiring them to keep at their principal 
place of business in India the books of account required 
by that section with respect to money received and expend-· 
ed, sales and purchases "made, and assets and liabilities in _:-}- 
relation to their business in India. 

(3) In construing the sections referred to in sub-sections 
(1) and (2) of this section for the purposes of this section 
references in such sections to the Registrar shall be deemed 
to be references to the Registrar of Joint Stock Companies, 
New Delhi, and references to the registered office of the 
company shall be deemed to be references to the principal 
place of business in India of the oversea company . 

. (N.B.-'rhe references in this section are to sections in "" 
the 1913 Act). 

Interprets- 277E 4. (1) For the purposes of the foregoing provisions 
tion of fore· of this Part of this Act: - 
goiDg sec- 
tions. the· expression "certified" means certified in the pres- 

cribed manner to be a true copy or a correct 
translation; 

the expression "director" in relation to a company in-' 
eludes any person in accordance with whose 
directions or instructions the directors of the ~- 
company are accustomed to act; 

the expression "place of business" includes a share 
transfer or share registration office; 

the expression "prospectus" has the same meaning as 
when used in relation to the company incorporat 
ed under this Act; 

the expression "secretary" includes any -person occu 
pying the position of secretary oy whatever 
name called. 
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Prospectus: · 

277E 5. (1) It shall not be lawful for any person to issue, Dating of 
citculate or distribute in India any prospectus offering for prdsp~~ 
subscription shares in or debentures of a company incorpo- ia~s f0 ~on· 
rated or to be incorporated outside India, whether ·the com- -contained 
pany has or has not established, or when formed will or therein. 
will not establish, a place of business in India unless the 
prospectus is dated and 

(a) contains particulars with respect to the follow 
ing matters: - 

(i) the instrument constituting or defining the 
constitution of the company; 

(ii) the enactments or provisions having the force 
of an enactment, by or under which the in 
corporation of the company was effected; 

(iii) an address in India where the said instrument, 
' enactments, or provisions, or copies thereof, 
and if the same are in a foreign language a 
translation thereof certified in the prescribed 
manner, can be inspected; 

(iv) the date on which and the country in which 
the company .yas incorporated; 

(v) whether the company has established a place 
of business in India, and, if so, the address of 
its principal office in India; 

(b) subject to the provisions . of this section, states 
the matters specified in Part I of the . 
Schedule to this Act and sets nut the reports 
specified in Part I~ of that Schedule, subject 
always to the provisions contained in Part III of 
that Schedule: 

Provided that in the application of Part I of the 
......... Schedule for the purposes of this sub 
section, clause 2 thereof shall have effect with 
the substitution, for the reference to the articles, 
of a reference to the constitution of the company. 

'(2)' Any condition requiring or binding an applicant for 
shares or debentures to waive compliance with any require 
ment imposed by virtue of paragraph (a) or (bjof the fore 
going sub-section, or purporting to affect him with notice 
of any contract, document or matter not specifically 
referred to in the prospectus, shall be void. 

(3) Subject to the provisions of sub-section (2) of section 
277E 10 of this Act it shall not be lawful for any person to 
issue to any person in India a form of application for shares 
in or debentures of such a company or intended company 
as is mentioned in sub-section (1) of this section unless the 
form is issued with a prospectus which complies with this 

. ' 
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Provisions 277E 6_ (1) It shall not be lawful for any person to 
as tc:ex- issue, circulate or distribute in India. any prospectus· offer- 
pert 

8 
t d ing for subscription shares _in or debentures of a company ~::en:~ incorporated or to -be incorporated outside India, whether 

the company has or has not established, or when formed 
will or will not establish. a place of business in India- 

- 
( 4) In the event of non-compliance with or contraven 

tion of any of the requirements imposed by paragraphs _(a) 
and (b) of sub-section (1) of this section, a director or other 
person responsible for ·the prospectus shall not incur any 
liability by reason of the non-compliance or contravention, 
if__:_ '. 

(a) as regards any matter not tdisclosed he proves 
- that he was not cognisant thereof; or 
(b) he proves that non-compliance or contravention 

arose from an honest mistake of fact on his part; 
or 

(c) the non-compliance or contravention was in res 
pect of matters which, in the opinion of the 
Court dealing with the case, were immaterial 
or were otherwise such, as ought in the opinion 
of that Court, having regard to all the circum 
stances of the case, reasonably to be excused: 

·Provided that, in.the event of failure to include in a 
prospectus a statement with respect to the 
matters contained in clause 18 of the .... ·--········ 
Schedule to: this Act no director or other person 
shall incur any l!ability in respect of the failure 
unless it be proved that he ·had knowledge of 
the matters not disclosed. 

(5) This section shall not apply to, the issue to existing 
members or debenture holders of a company of a prospectus 
or· form of application relating to shares in or debentures 
of the company, whether an applicant for shares or deben 
tures will or will not have the right to renounce in favour 
·of other persons but, subject as aforesaid, this section shall 
apply to a prospectus or form of application whether issued 
on or with reference to .the formation of a company or 
subsequently, . 

(6) Nothing in this section shall limit or diminish any 
liability which an;· person may incur under the general 
law or this Act, apart from this section. 
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Patt of this Act and the issue whereof in India does not 
contravene the provisions of section 277E 6 of this Aft: 

Provided that this sub-section shall not apply if it, is 
shown' that· the form of application was issued in connec 
tion with a bona fide invitation to a person to enter into 
an underwriting agreement with, respect to the shares f!T 
debentures. _ 



' 277E 7. (1) It shall not be lawful for. any person to Registration 
issue, circulate or distribute in India any prospectus offer- or prospee 
ing for subscription shares in or debentures of a company tus .. 
incorporated or to be incorporated outside India, whether 
the company has or has not established, or when formed 
will or will not establish, a place of business in India, un- 
less before the issue, circulation or distribution of the pros- 
pectus in India, a copy thereof certified by the chairman 
and two other directors of the company as having been , 
approved by resolution of the managing body has been 
delivered for registration to the Registrar of Joint Stock 
Companies, and the prospectus states on the face of it that 
a copy has been so delivered, and there is endorsed on or 
attached t9 the copy- 

(a) any consent to the issue· of the prospectus 
required by the last foregoing section; 

(b) a copy of any contract required by clause 16 
of the· ... Schedule to this Act to be stated in the 
prospectus or, in the case of a contract not re 
duced into writing, a memorandum giving full 
particulars thereof; and 

(c) where the persons making any report required 
by Part II of that Schedule have made therein or 
have, without giving. the reasons, indicated there 
in any such adjustments as are mentioned in 
clause 34 of that · Schedule, a written state 
ment signed by those persons setting out the 
adj_ustme~ts and giving the reasons therefor. 

(2) The reference in paragraph (b) of the foregoing 
sub-section to the- copy of a contract required thereby to 
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(a) if, where the prospectus includes a statement pur 

porting to be made by an expert, he has not 
given, or has before delivery of the prospectus 
for registration withdrawn, his written consent 
to the issue of the. prospectus with the statement 
included in the form and context in which it is 
included or there. does not appear in the pros 
pectus a statement that he has given and has not 
withdrawn his consent as aforesaid; or 

(b) i~ the prospectus does not have the effect where 
an application is made in pursuance thereof, of 
rendering all persons concerned bound by all the 
provisions (other than penal provisions) of 
sections 105 and 106 of this Act so.far as appli 
cable. 

(2) In this section the expression "expert" includes 
engineer, valuer, accountant and any other person whose 
profession gives authority to a statement made by him, and 
for the purposes of this section a statement shall be deemed 
to be included in a prospectus if it is contained therein or 
in any report or memorandum appearing on the face thereof 
or by reference incorporated therein or issued therewith. 
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Interpreta.' 277E 10. (1) Where any document by which any shares 
ti?:i of pro- in or debentures of a company incorporated outside India, ~ , 
VlBlons :S to are .offered for sale to the public would, if the company 
prospec uses, concerned had been a company within the meaning of this 

, Act, have been deemed by virtue of section 100 of this 
Act, to be a prospectus issued by the company, that docu 
ment shall be deemed to be, for the purpose of this Part 
of this Act, a prospectus issued by the company offering 
for subscription such shares or debentures. 

(2) An offer - of shares or debentures for subscription 
or sale to any person whose ordinary business it is to buy 
or sell shares or debentures, whether as principal or agent, ' 
shall not be deemed an offer to the public for the purposes •4 
of this Part of this Act. 

(3) In this Part o'f this Act the expressions "prospectus", 
~'shares" and "debentures" have the same meanings as - 
when used in relation to a company incorporated under 
this Act. 

I , 

Penalty for . 277E 8. Ar)y person who is knowingly responsible for 
o~ntraven- the issue, circulation or distribution of a prospectus, or for 
:ron °~three the issue of a form of application for shares or debentures, 
8~:~~1:g in contravention of any of the provisions of the three last 

· foregoing sections shall be liable to imprisonment for a 
period not exceeding six months or a fine not exceeding 
five thousand rupees or both. · 

Oivil liabi- 277E .9. Sections 97 and 107 of this Act shall extend to 
lity for mis- every prospectus . offering for subscription shares in or 
~tatements debentures of a company incorporated or to be incorpo 
;~prospeo· rated outside India, whether the company has or has not 

· established, or when formed will or will not establish, a 
place of business in India, with the substitution, for 
references in section 97 to section 94 of this Act, of refer 
ences to section 277E6 thereof. 

440 
be endorsed on er attached to a copy of the prospectus 
shall, in the case of a contract wholly or partly in a 
foreign language, be taken as references to a copy of a 
translation of the contract in English or. a copy embodying 
a translation in English of the parts in a foreign language, 
as the case may be, being a translation certified in the 
prescribed manner to be a correct translation. 
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28. REDRAFT OF SECTION 278 

(Page 335 of the Annexure and paragraphs 203 and 233 of 
· the Report). 

278. (1) No prosecution shall lie against any company Cognisanco 
or against any officer thereof for any offence against this of offences. 
Act, other than an offence against section 237, save and 
except OJ+ the complaint in writing of the Registrar or of a 
shareholder of the company,_ or of the Central Authority: 

Provided that nothing in this. sub-section shall apply to 
any action taken by the liquidator of a company in respect 
of any offence committed in respect of any of the matters 
included in Part VI of the Act. 

(2) No Court inferior to that of a Presidency Magistrate, 
or a Magistrate of the first class shall try any offence 
against this Act. • . 

(3) If any offence· which by this Act is punishable by 
fine only is committed by any person within the local 
limits of the ordinary original civil jurisdiction of the High. 
Courts at Calcutta, Madras and Bombay, such offence 
shall be punishable upon summary -convictlon by any 
Presidency Magistrate of the place at which such Court 
is held. - 

(4) Notwithstanding. anything in the Code of Criminal 
Procedure, 1898 (V of 1898) every offence against this Act, 
shall, for the purposes of the said Code, be deemed ·to be 
non-cognisable, 

(5) If in any case- instituted upon the complaint of a 
shareholder, one or more persons is or are accused before 
a Magistrate of an offence against this Act and the Magis 
trate by whom the case is heard discharges or acquits all 
or any of the accused, and is of opinion that the accusation 
against them or any of them was frivolous or .vexatious, 
the Magistrate may, by his order of discharge or acquittal, 
if the person upon whose complaint or information the 
accusation was made is .present, call upon him forthwith to 
show cause why he should not pay compensation to such 
accused or any of such accused when there are more than 
one, or, if such person is not present direct the issue of ~ 
summons to him to appear and show cause as. aforesaid. 

(6) The Magistrate shall record. and consider any cause 
which such complainant may show and if he is satisfied 
that· the accusation was frivolous or vexatious may, for 
reasons to be recorded, direct that compensation to such 
amount, as he may determine be paid by such. complainant 
to the accused or to each or any of them, not exceeding 
five thousand rupees in all. 

- (7) The Magistrate may, by the order directing payment 
of the compensation under sub-section (6), further order 
that, in default of payment, the person ordered to pay 
such compensation shall suffer simple imprisonment for a 
period not exceeding six months. 

461 MofF. 
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(11) Where an-order for payment of compensation to 
an accused person is made, the compensation shall not be 
paid to him before the period allowed for the presentation 
of the appeal has elapsed, or,- if an appeal is presented, 
before the appeal has been decided . 

.1 
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(8) When any person is imprisoned under sub-section (7) 
tlie provisions of sections 68 and 69 of the Indian Penal 
Code shall, so far as may be, apply. 

(9) No person who has been directed to pay compensa- 
tion under this section shall, by reason of such order, be '.J-1 
exempted from any civil or criminal liability in respect .r 
of the complaint made by him: · 

Provided that any amount paid to an accused person 
under this section shall be taken into account in award 
ing compensation to such person in any subsequent civil 
suit relating to the same· matter. 

(10) A complainant who has been ordered under sub 
section (5) by a Magistrate to pay compensation may 

1 
appeal from the order, in so far as the order relates to the 
payment of compensation, as if such complainant had .been 
convicted on a trial by such Magistrate. 
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• 30-1-51 9. MYSORE CHAMBER OF COMMERCE 
I. Mr. B. K. Ramadhyani. · 
2. Mr. A. Krishnamurtf. 
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BANGALORE 

29-1-51 8. ANDHRA CHAMBER OF COMMERCE 
1. Mr. Guntur Narasimha Ra(). 
2. Mr. P. Suryanarayana. 
3. Mr. J. Satyanarayana. 

7. BAR COUNCIL. 
1. Mr. J3. V. Viswanatha Ayyar. 
2. Mr. C. A. Vaidyalingam. 

5. MR. C. M. SRINIVASAN 

6. HINDUSTAN. CHAMBER OF COM· 
' MERCE.1 

1. Mr. D. C. Kothari. 
2. Mr. J. J. Patel. - 
3. Mr. Jainti Lal. 
4. Mr. D. Srinivasan. 

28-1-51 4. MADRAS STOCK EXCHANGE 
I. Mr. J. V. Somayajulu. 
2. Mr. S. N. B. Eswaran. 
3. Mr. v: Rangachari. 
4. Mr. S. Narayanaswami._ 

I - 

27-1-51 1. MADRAS CH.AM:BER OF co ~nrm ROE 
1. Mr. J. S. Goodwin, A.C.A. 
2. Mr. D. S. Woolf, O.B.E., A.C.A. 

2. INSPECTOR-GENERAL AND REGIST. 
. RAR OF JOINT STOCK COMPANIES. 

I. Mr. H. Krishnamurty. 

3. SOUTHERN. INDIA CHAMBER OF 
COMMERCE. 
I. Rao Bahadur R. B. V. S. Snbra 

maniam. 
2. Mr. A. M. M. Murugappa Ohettiar. 
3. Mr. S. Ramaswamy Naidu. 
4. Mr. S. Narayanaswamy. - - 
5. Mr. K. V. Srinivasan. 
6. Mr. B. M. Knmbhat, 

MADRAS 

APPENDIX I 

·t1 [Paragraph 7 of the Report] 
•, I 

List of Witnesses Examined by the Company Law ,Committee 
Place Date Witnesses examined 



17. HIND i\1AZDOOR SABHA 
Mr. G. G. Mehta. 

13-2-51 18. MAHARASHTRA CHAMDER OF 
CO:M..M.ERCE. 
I. Mr. L. S. Dabholka~. 

..:5- I 

10-2-51 14. MAHRATTA CHAMBER OF 
COIDIBRCE 
1.- J\fr. S. L. Kirloskar. 
2. Mr. G. R. Sathe. 
3. !\fr. G. D_ Apte. 
4. Mr. A. R. Bhat. 
5. !\fr. D. B. Kerur. 

12-2-51 15. REGISTRAR OF JOINT STOCK 
COMPANIES 
Mr. Behsramji M. Modi, F.S.A.4. 

16. BOMBAY GOVERNMENT 
Mr . .r. -K. Thakore, Deputy Secretary, : 

Finance Ministry. At 

~· 

..,._, 
' l 

13. ALL INDIA l\iANUFACTURERS' 
ORGANISATION 
I. Dr. L. C. J ariwala. 
2. Mr. Mmarji J. Vaidya. 
3. Mr. S. N. Haji. 
4. l\fr. N. S. Pocbkhanwala. 
5. Mr. F. R. Moos. . 
6. Mr. Sankalchand G. Shah. 

9-2-51 12. OFFICIAL LIQUIDATOR 
Mr. R. Mitha1one. 

8-2-51 10. BOMBAY CHAMBER OF COM-- MERCE 
1. Mr. L. F. H. Goodwin, O.B.E. 
2. Mr. L.A. Halsall, C.B.E. 
3. l\fr. A. E. Blair. 
4. Mr. Kishore M. Premchand. 
5. Mr. F. A. Cole. - 

11. AHMEDABAD M:ILLOWNERS' _.,. 
ASSOCIATION 
I. Mr. Chandulal P. Parikh. 
2. Mr. Nanddas Haridas. 
3. Mr. Sakarlal Balabhai. 
4. Mr~ Shantilal Mangaldas, , J 

BOJ\:IBAY 

~• I 
_, 

I 

I 

3. Mr. V. G. Rudrappa, 
4. Mr. S. P. Ogale, 
5. Mr. S.S. Shrinivasan. 
6. Mr..: G. M. Krishnamurti. 
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Place · .:Jate Witnesses examined 
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·'\ 
2. J\fr. G. S. Joshi. 
3. D. V. Kelkar. 

19. INCORPORATED LAW SOCIETY. 
1. Mr. N. H. Sethna. 
2. Mr. M. B. Madgavkar. 
3. Mr. Damodardas Mehta. 

13-2-51 20. INDIAN BANKS ASSOCIATION 
1. Mr. R. G. Saraiya. 
2. Mr. N. Bhattacharji. 
3. Mr. S. G. Panandikar. 

L 14-2-51 21. BOMBAY STOCK EXCHANGE 
I. Mr. K. R. P. Shroff. 
2. Mr. P. D. Jeejeebhoy. 

22. INDIAN 1\ffiRCHANTS' CHAMBER 
1. Mr. Madawnohan R. Ruia. 
2. ~.-R~G. Saraiya. 
3. Mr. Mangaldas B. Mehta. 
4. Mr. Dinshaw K. Daji. 
5. Mr.• A. C. Ramalingam. 

,.., 
15-2-51 23. TATA INDUSTRIES. <e-r 

1. Mr. J. D. Choksi. 
2. Mr. N. D. Davar. 

15-2-51 24. BOMBAY MILLOWNERS' 
ASSOCIATION 
i.' Mr. Dharamsi M. Khatau. 
2. Mr. Krishnaraj M. D. Thackersay. 
3. Mr. G. D. Somani. 
4 .. Mr. N. S. V. Aiyar. 

h. 16-2-51 25.MADHYA PRADESH MJLLOWN- 
ERS' ASSOCIATION 

1. Mr. Kushal Chand Daga. 
2. Mr. Daulat Jada .. 

-, 3. P. Srinivasan. 

CALCUTTA 15-3-51 26. BENGAL CHAMBER OF COMMERCE 
.1. Mr. A. R. Elliot Lockhart, C.I.E. 
2. Mr. Paul Benthall, K.B.E. 

-~ 3. Mr. G. R. Crooks, l\'I.B.E., A.C.A., R.A. 
4. Mr. R. A. Brown, C. A., R.A. 

-' 5. Mr. H. C. Waters, O.B.E. 
6. Mr. C. J. T. Palmer. . 

27. BENGAL MILLOWNERS' ASSOCIA- 
TION. 
1. Mr: S. C. Roy. 
2. Mr. S. Bhattacharjee. 
3. Mr. D. ·N. Bhattacbarjee. 



21-3-51 38. SIR BIREN MOOKERJEE. 

37. ·REGISTRAR OF .JOINT STOCK , 
COMPANIES, BIHAR. 
Mr. A. Prasad. 

·- 36. REGISTRAR OF JOINT STOCK . 
COMPANIES, ASSAM. 
Mr. A. N. M. Saleh. ~· ' 

20-3-51 35. REGISTRAR OF JOINT STOCK 
COMPANIES, WEST BENGAL. 
~fr. B. P. Roy. 

34. DIRECTOR OF INDUSTRIES. 
Mr. D. N. Ghose. 

33. BHARAT CHAMBER OF COl\fMERCE. 
1. Mr. I. P. Goenka. 
2. Lala Lakshmipat Singhania. 
3. Mr. K. L. Dhandhania. 
4 .. Mr. B. D. Jhunjhunwala. 
5. Mr. R. Singhi. .r~~ 1 

19-3~51 32. CALCUTTA STOCK EXCHANGE. 
1. Mr. B. N. Chaturvedi. 
2: Mr. C. N. Jhunjhunwala. 
3. l\fr. Bangar. 

- 
·1 

17-3-51 '30. BENGAL NATIONAL CHAMBER 
OF COMMERCE. 
I. Dr. N. N. Law. 
2. Mr. J. K. Mitter. 
3. Mr. D. N. Sen. 
4. Mr. P. N. Talukdar. 
5.-Dr. S. B. Datta. 
6. Mr. G. Basu. 
7 .. Mr. J. N. Sen Gupta. 

.. _/ Mr. S. C. Roy. 

\../s"~. EDITOR, INDIAN FINANCE 
Mr. c. s. a~:wami.==- = - ... 

16-3-51 28. INDIAN CHAMBER OF COMMERCE. _.: .. · 1 
1. Mr. L. N. Birla. 
2. Mr. B. P. Khaitan, 
3. Mr. K. N. Gutgutia, 

29. INCORPORATED LAW SOCIETY. 
1. Mr. Satyendranath Sen. 
2. :Mr. Bareiidra Prosad ~oy·, 
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48. MERCHANTS' CHAMBER OF tr, P. 
KANPUR. 
1. Lala Parshotam Dai! Singhania, 

' 2. Mr. P. D. Chandarana. 
' 3. Mr. J. V. Krishnan. 

47. lNDUSTRIAL FINANCE CORPORA 
. TION 
]\fr. Ramnath. 

29-4-51 

46. CENTRAL BOARD OF REVENUE. 
1. Mr. Pcarey Lal Uppal. 
2. Mr. S. A. L. Narayana Rao. 

43. SIR SHRI RAM 

28-4-51 .44. ~UR STOCK E;KCHANGE. 
1. Shri S. L. Chopra. 

45. INDIAN CHAMBER OF COMMERCE, 
AMBALA. 
1. Dr. D. R. Narang. 
2. Mr. H. S. Balhaya. 
3 •. Mr. P. S. Sodhbans. 

27-4-51 42. FEDERATION . OF INDIAN 
CHAMBERS OF COMMERCE AND 
INDUSTRY. 
1. Mr. C. M. Kothari. 
2. Mr. S. P. Jain. 
3. Mr. J3. K. Daphtary. 

, 4. Mr. Shantilal Mangaldas. 
5. Mr. G. L. Bansal. 

I 

41. DEPUTY REGISTRAR OF . CO- 
OPERATIVE SOCIETIES, U:P. 
Mr. M. S. Misra. 

39. ALL INDIA INVESTORS ASSOCIA- 
TION. 
1. Mr. M. K. Deb. 
2. Mr. R. M. Seal. 
3. -Mr, G. M. Basu. 
4. Mr. H. 0. Chatterji. 

• 26-4-51 40. JNDIAN NATIONAL TRADE UNION 
CONGRESS. 
·1. Mr. Shantilal H. Shah. 
2. Mr. S. P. Dave. 

NEW DELHI 
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Cl 

I. 

Rs. 
2J79,17,45,350 
2,90,45,19,172 
3,03,67,50,216 
3,09,57 ,89,324 
3,25,19,39,900 
3,36,13,08, '135 
3,53,74,02,608 

.3,88,97,14,722 
4,24,24,11,741 
4,88,64,92,356 
5,69,53,18;117 

Rs. Rs. 
1937-38 9,677 2,64,04,77,615 980 15,12,67,735] 10,657 
1938-39 10,070 2,75,48,48,876 1,044 14,96,70,296 (11,114 
1939-40 10,368 2,88,49,60,839 l,004. 15,17 ,89,377 11,372 
1940-41 10,658 2,92,98,09,283 980 16,59,80,041 11,638 
1941-42 11,132 3,07,57,65,626 917 17,61,74,274 1 12,049 
1942-43 11,783 3,16,38,33,130 987 19,74,75,605 ' 12,770 
1943-44 12,499 3,29,78,80,583 l,190 23,95,22,025 1 13,689 
1944-45 13,555 . 3,60,73,68,340 1,304 28,23,46,382 I 14,859 
1945-46 15,899 3,85,50;63,018 1,444 38,73,48,723j ' 17,343 
1946-47 20,617 4,31,25,37,319 1,784 57,39,55,047~ 22,401 
1947-48 · 20,590 I 5,10,64,67,009 2,084 58,88,51,108 22,674 

Total paid- up 
Capital 

Number of 
Companies 

Total paid-up 
Capital 

Number of Total paid-up 
Companies. Capital 

. 
Number of 

Companies 

Year 
(As on 31st March) 

Total · " Indian States " " Indian Provinces " 

I 
Joint Stod« Companies in'' Indian Provinces" and some" Indian States" at work at the end of the Financial 

l" ear. · · 

Representative Statistics showing the growth and development of Joint Stock Companies during the last few years. 
. . /' 

, STATEMENT No. A-1. 

[Paragraph 18 of the Report.] 

APPENDIX II. 



• 

Nons.-l .The data contained in the above statement relate to that portion of" British India" which now forms part ofthe Indinn Union nnd 
the former "Indian States" of Mysore, Baroda, Gwalior, Indore, Travnncore and Cochin. ' ' 

2. The follo~ing points should be remembered in making use of the available. statistics relating to Joint Stock Companies:- 
(i) As pointed out earlier, companies limited by guarantee and unlimited companies may or may not have a share capital. It may be veri 

fied.from the a.Iphabetical ~ist of companies furnished in the annual publication that there are a large number of companies for which 
there are no entries relating to the share capital in the tables. 

(ii) Companies formed for the purpose 'of promoting commerce, art, science, religion, ;harity or any other useful object and utilising their 
profits solely for such purposes and pro};libiting the payment of dividends to members, need not add the word ... limited " after their 
names even where the liability of the members may in reality be limited. In this category are included the various Chambers 'of 
Commerce, Social Club or Learned Societies and .similar Instdtutfons. 

(iii) It may be pointed out that while the companies referred to in the above statement are included in the aggregate figures relating to the 
total number of companies, the corresponding figures of authoriaed, subscribed or paid-up capital do n(:lt include such companies and 
these figures should therefore be used with grent caution in working out the average capital of each unit and similar derived statistics. 

(iv) Further, it should be remembered that companies ro~y be fulfilling all the provisions of the Act and yet not doing any substantial busi 
ness. This is particularly true of private companies as those latter need not send copies of their balance sheets to their members or, 
to the Registrar. ' 

From the reasons specified above follows that it would not be entirely correct to treat all companies included in the statement relating to companies 
at work as all actually in operation. · 1 

,. ~, \ I' 
I 
I 



' '/ 
.. v 

NoTE.-See the footnote to Statement No. A·I 
The same remarks ap~ly to this statement. 

Joint Stock Companfos newly registered in Indian Provinces and States 1937-38 to 1947-48. 
-----·-- 

Indian1 Provinces Indian States Total 

Year. 
No. Paid-up No. Paid-up No. Paid-up 

Capital Capital Capital 

• ,;.. 
Rs. Rs. Rs. Cl 

N) 

19:17-38 863 1,29,68,088 125 64,15,669 988 1,93,83,757 
1938-39 916 46,66,038 116 26,91,425 1,032 73,11"1 ,463 
1939-40 951 - 5,53,162 67 27,73,293 1,018 33,26,455 
1940-41 925 18,10,395 54' 88,22,345 979 1,06,32,740 
1941-42 1,110 52,18,439 55 61,92,048 1,165 1,14.,10,487 
1942-43 1,126 72,99,111 144 73,01,250 1,270 1,46,00,361 
1943-44 1,200 1,87,96,454 243 1,48,00,337 1,443 - 3,35,96,791 
1944-45 l,32G 25,47,009 150. 65,70,432 1,476 91,17,441 
194b-46 2,597 86,60,704 80 1,31,82,918 2,777 2,18,43,622 
,1946-47 4,500 1,22,95,384 307 3,26,10,159 4,807 4,49,05,543 
1947-48 ~ 2,934 5,11,27,522 304 1,73,08,426 3,238 6,84,35,948 

STATEMENT No. A.-2 

APPENDIX IT.:--eontd. 

' 



* Areas covered. r- 

in 1913-14': Only Mysore State; • 
in 1919-20: Mysore, Baroda, Gwalior, Indore and Travancore.1 
in 1924-25 :1929-30 and 1934-35: Mysore, Baroda, Gwalior, Hyderabad, Indore: and Travancore. 
in all other years : Mysore, Baroda, Gwalior, Hyderabad, Indore, Travancore and Cochin. 

includesfigures for 655 companies which went into liquidation buf were not finally dissolved in Bengal. 
, • 

1 
NoTE.-These data.are subject to the same qualifications as those mentioned in the footnote to Statement A-1. 

· Joint Stock Oomponie« at work in •·Indian Provinces" and some "Indian States' .. 
--·· 

" Indian Provinces " "Indian States"* Total 

Year 
(As on 31st March.) Number Total Number Total Number Total 

of paid-up of paid-up of paid-up 
Companies Capital. Companies. Capital. Companies. Capital 

(Rs. Lakhs) (Rs. Lakhs) (Rs. La.khs) 

1913-14 2,681 76,05 63 51 2,744 76,56 
1919-20 3,500 1,19,46 168 3,75 3,668 1,23,21 
1924-25 r 4,822 2,66,50 382 9,03 5,204 2,75,53 
1929-30 6,313 2,75,19 606 11,14 6,919 2,86,34 

""' 1934,35 9,149t 2,91,39t 693 12,65 9,842t 3,04,04t - °' CA) 

1939-40 10,368 2,88,50 1,044 15,18 11,372 3,03,68 
1940-41 10,658 ~,92,98 980 16,60 11,638 3,09,58 
1941-42 11,132 3,07,58 917 17,62 12,049 3,25,19 
1942-43 . 11,783 3,16,38 987 19,75 12,770 3,36,13" 
1943-44 - 12,499 3,29,79- 1,190 23,95 13,689 3,53,74 
1944-45 Ja,555 3,60,74 1,304 28,23 14,859 3,88,97 
19i5-46 15,899 3,85,51 1,444' 38,73 17,343 4,24,24 
Hl46-47 - 20,617 4,31,25 1,784 57,40 22,401 4,88,64 - 
194:7-48* ·-· ·;: ·: 20,590 5,10,65 2,084 ' 58,89 22,674 5,69,53 ' 

-s 

APPENDIX II.-contd. 
STATEMENT No. B. 
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3.2 3.7 
4.6 5.3 ~ - 
1.5 1. 7 
4.5 5.2 ---- 13.8 15.9 

0.3 0.3 
2.0 2.3 

• >-;;. 

0.5 0.6 
14.2 16.3 
17.0 19.5 

0.6 0.7 ~-~I 

5.8 6.6 r 
8.6 9.9 

15.0 17.2 

•I 
I 

47.6 41.5 

0.6 
0.2 

46.7 ' 
0.7 
0.2 

40.7 

Other Services- 

14. Professions and liberal arts 
15. ·Government services (administration) 
16. Domestic service 
17. House property • 

18. Total of other services 

aomn:er;;~nsporl:_ and wmmunication- 

9. Communications (post; . telegraph and tele- 
. phone). 

10. Railways : . . • 
11. Organized banking and insurance 
12. Other commerce and transport 2 

13. Total of commerce; transport and communi 
cations. 

5. Mining . . - • 
6. Factory establishments 
7. Small enterprises 

8. Total of mining, manufacturing and hand-trades 

Mining,, Manufacturing and Hand-Trades- 

Agriculture- 
L Agriculture, animal husbandry and ancillary 

activities 1 

2. Forestry 
3. Fishery 

4. Total of agriculture 

3 

Percen 
ta(?;e 

Net 
output 

(Rs. abja*) 

2 I 

Item. 

National income of·aw:Indian Union. by the ind·ustri'.al origin: 1948-49. 

(Data compiled by the National Income Unit). 

STATEMENT No. C-1. - 
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.. 
' 

.... :' 

• abja=lOO oro~es=l milliard=! U.S. billion=l09 •. 

Rs. a.bja.=75 million pounds sterling =?10 million U. S. dollars (oorrent rate)~· 
~ 1. These. include processing, marketing and ancillary: activities perf~rmed by th& 

cultivator in respect of his own produce. 
3• Include· services of indigenous money-lenders. ' 
NoTE.-See' the remarks in the footno~ to stat~ment No. 022 • 

100.2 
(-) 0.2 

100.0 
19. Net domestic product at factory cost 87. 3 
20. Net earned income from abroad " (-) 0.2 
21. Net national ouptput at factor cost national 87_ l 

income. 

2 I .3 
.. 

STATEMEN'.r No. 0-I-contd . 

455 
APPENDIX II.-contd ... 



-- - ---------- -------- 

100.0 100.0 

26.7 
87.S 19. Net domostio product 

23.3 

14.2 
4.6 
4.5 

15. Other commerce and transport 
16. Government services (administration) 
17. 'House property . 

18. Total of unclassified items 

' Unclassified· Items- 

12.0 16.4 10.5 

1.1 
0.9 
0.9 
9.1 
3.1 
0.5 
0.8 

0.7 0.6 
0.6 
5.8 
2.0 
0.3 
0.5 

7. Agriculture (plantations; etc.) 
8. Forestry 
9. Mining . 

10. Factory establishments 
11. Railways . . ' 
12. Communications . 
13: Organised banking and insurance 

14. Total of larger enterprises ,_ . 

Larger enterprises 

83·6 53.5 6. 'I'otal of small enterprises 

62.6 
L0.3 
13.4 
5.0 
2.3 

"Classified "domestic 
product " product " 

40.0 
0.2 
8.6 
3.2 
1.5 

~mall e_nterprises (largely household)~ 

L Agriculture (other than plantations, 
etc.). · 

2. ~shery . , 
3. Small enterprises and hand-trades 
4. Professions and liberal arts 
5. Domestic service . 

.3 4 ,, .1 

Item. 
Net. 

output 
(Rs. 
~bja*). 

2 

I 
I 

I - 

I 
I 

f 

Percentage of • 

' Net domestic product of the Indian Union by character of enterprise, · -:l 
' 1948-49. ' 

. 
' 

• 
STATEMENT No. C-2 · 
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60·1 
6·2 
2·6 
60•0 

580·0 
50•0 

710•0 

1!167·9 

461 MofF 

TOT.AL 

(a) tea plantations 
(b) coffee plantations 
(c) rubber plantations 
(d) mining • 
(e) factory establishment 
(J) organiaed banking and Insurance 
(g) other commerce and transport • 

-~' 
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ST.A~ No. C-2--conttl. 
*a'bja=lOO crores=l milliard=! U. S. billion=l09• 

Rs. abja.=75 million pounds aterl~g=210 million Ut S. dollars, 
Non.-The information given in Statement No. C-1 has been regrouped in Statement 

No. C-2. In the latter statement items 15 to·l'? (namely, other·commerce and transport, 
government administration and house property) have not been classified, The remaining 
jteins have been grouped under 2 heads :- 

(a) small (or broadly household) enterprise; 
and · 

(b) larger enterprises (which are generally corporate establishments). 
2. It is, however, difficult to form any precise idea of the contribution of .Toint Stock 

Compaufes aasueh to t he total national income of the country from theEe two tables. 
The National Income Unit have arrifed at these estimates by a. combination of the 
"inHntory" and the "income" methods without in any way taking into considemtdon · 
the types of organisation in the individual rectors of the economy. A rough approxima- 

~ tion may perhaps. be possible by making "the following assumptions :- 
. The totai net· output value in the case of tea, coffee and rubber, mining, factory 

establtshmenta and organized banking and insurance, and one half of the net 
output value in the case ofitem 13 in Statement No. 0-1, i.e., "·other commerce 
and transport " may be assigned to this group (Joint Stock Com- 

· panies), 
On this approximation the share of Joint Stock Companies in the total national in 

come of the Indian Union works out at about Rs. 1,500 crorcs (or 17 per cent of the net 
domestic product at factor cost) comprising:- 



v • '(' 

NOTE.-There is no separate column in the All-India Income-tax Revenue Statistics for the income-tax and super-tas demands from ;roint Stock 
~mpaniea es such. These are clubbed together along with partnerships and unregistered firms under a common heading " companies and othor 
coacema aasessable at company 'rate.", It is however generally presumed that the share of Joint St-0ck Oompaniea in this cggregate i.J round 
about 80 per cent, every year. · · 

r 
i 



Years Super-tax Super-tax 
Number Total including Number Total including 

of income tu of income tax 
assessees assessed deducted at assessees assessed deducted e.t 

source source .,.. 
Cl'I 
!:O 

1 2 3 4· 5 6 7 

Rs. Rs. Rs. Rs. 
1941-42 .. 15,464 1,00,25,45,211 7 ,66,96,002 4,674 55,99,63,826 3,51,71,430 
1942-43 18,405 l,41,88, 77,990 12,12,86,941 5,357 87,51,43,303 . 7,38,71,638 
1943-44 21,844 2,14,50,73,742 22,65,60,257 5,814 1,33,94,31,046 15,25,68,205 
1944-45 24,843 2,65,15,02,295 31,15,06,635 6,276 l,~8,94,75,785 22,14,02,496 
194!i-4R 26,419 2,71,85,82;668 32,26,24,723 6,686 1,66,91,52,376 21,77,7'7 ,805 
1M6-47 27,276 2,55,63,83,095 25,41,40,985 6,638 1,46,43,03,196 12,66,05,211 
1-4-47 .to 14-8-47 6,862 46,53,93,974 4,71,55,041 2,623 13,28,64,951 1;64,95,715 
15-8-~7 to 31-3-48 . 20,982 2,34,82,16,852 31,43,39,952 4,469 1,38,88,18,738 15,96,80,894 
19!18-49 , . 34,678 3,26, 72,83,573 4 7 ,66,07 ,121 7,357 1,67,72,75,913 21;65,92,251 

No~.--See the remarkl .in the footnote to a·ia~ent No. D-1. 

Tot{Ll demand from all classes of aseessees ' Share of companies and other concerns assess- 
able at company rate. 

.=--"-"~~-""-"---~~-----------------------------------~ 

A.Pi>:Ek:bi:k li-contJ. 
STATEMENT !No. D-2 

Super-tax demand for the war and post-war years 

---- - -- .. ---- - -,-- - 
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I 

Relative importance of prit:aie and public forms of JoimiS~oclc (JompaniUJ 
in India. .. 

STATEMENT No. E. 
r 

r 
! 
[ · 
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:SIR,. 
I am directed to convey to you the comments .of the Company, 

Law Committee on the Indian Companies (Amendment) Ordinance 
1951, which was promulgated on the 21st July, 1951. The Committee 
was requested by Government to examine ,the Ordinance, and, as 
-desired by the latter, a special meeting of, the Committee was held 
"in Calcutta on the 30.th July. The views expressed by the Com 
mittee at this meeting are embodied in the enclosed memorandum. 

2. In authorising the undersigned to communicate 'its views :to 
Government, the Committee desired that the following points should 
ibe. brought specifically to their notice:- 

(1) The provisions of the Ordinance cover several major issues 
of policy, which have been under the consideration of 
the Committee for sometime past. The Committee has 
not yet formulated its final views on them and the com 
ments made ·by it on the provisions of the Ordinance 
are, therefore, necessarily subject to such views as it 
may express at a later date in its report, when it has 
been able to formulate its recommendations on these and 
other major issues of policy relating to the amendment oil 
the Indian Companies Act. The views expressed by the 
Committee on the present occasion are, therefore, with 
out prejudice to .its final recommendations on these and 
allied issues. , 

r(2) Although the Committee's views on the subject are thus 
. necessarily provisional to the extent indicated above, :th~ 
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The .Secretary to the Government of India, 
Department of Economic Affa.irs; 

Ministry of Finance, 
New Delhi. 

"To 

SHRI D. L. MAzUMDA_R, M.A., I.C.S., 
Member-Secretary. 

-- From 

GOVERNMENT OF INDIA 

-MINISTRY OF FINANCE 
COMPANY LAW COMMIT'.(EE 

Administrative Intelligence Room, 
Queensway, New Delhi, the 4th/6th August, 195!~ 

APPENDIX III 
(Paragraph 24 of the Report) 

No. 4(25)-CLEC/50-51 • 
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Yours faithfully, 
(Sd.) D. L. MAZUMDAR,. 
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Committee is in full agreement with the objects under 
lying the Ordinance, and in the light of the evidence 
adduced before it is inclined to think that a prima [acie: 
case has been made out for controlling the activities of" 
undesirable elements in trade and industry in the- J""-; 
interests of investors, the general public. and the com-- 
panies themselves. 

13) The Committee attaches the greatest importance to the· 
effective and vigorous administration of the Ordinance; 
for, in the absence of such administration its provisions. 
will be rendered largely nugatory. The Committee· 
trusts that the Commission, which has already been set. 
up to advise and assist the Central Government in this. 
matter, will be adequately equipped to enable it to, 
discharge its duties efficiently and expeditiously. To 
this end, the Committee has proposed some enlargement. 
of the· functions and powers of the Commission. ·ii!! 

'.(4): With regard to the new Sections 153C and 153D, which have 
been inserted by Clause 7 of the Ordinance, the Com 
mittee notes that, in essentials, the clause is based on the· 
provisions of Section 210 of the English Companies Act, 
1948. The absence in the Indian Companies Act of the 
powers of inspection and investigation similar to those· 
conferred on the U.K. Board of Trade under Sections 164 
to 175 of the English Companies Act, 1948, may, how 
ever, somewhat impair the efficacy of these new Sections, 
but the Committee trusts that the amendments which ~ - 
it has suggested in this Clause and in Clause 8 of the 
Ordinance, relating to the functions and powers of the 
Advisory Commission, will go some way towards making: 
good this deficiency in the Indian law. From this point; 
of view, the Committee would emphasize that the 
machinery of the Commission should be utilized not, 
merely for advising the Central Government on su 
applications for approval made to it under Clauses 2, 3~. 
4, 5 and 6 of the Ordinance, but also in respect of all 
other matters that may arise out of the Ordinance andi 
in respect of which Government may need its advice. - 

_ 3. I am to add that Shri M. L. Shah, a member of the Committee,. 
does not subscribe to the view of the other members that sub-section 
:Cl) of the new Section 153C should apply retrospectively to com 
panies with effect from the 1st December 1949. 



(i) Any resolution increasing the number of directors of ·a 
company should be rendered void, unless approved by 
the Central Government, except when under the articles 
of a company, a maximum number of directors has been 
prescribed and the number of existing directors falls 
short of that maximum and the resultant vacancies can 
be filled. 

(ii) Any change in the terms and conditions of appointment of 
a managing director or a director not liable to retire 
ment made without the prior approval of the Central 
Government shall be void. 

[Cf. clause 6(b) which similarly prohibits any increase in the 
remuneration of a managing agent, a managing director 
or a director not liable to retirement by rotation in the 
case of companies managed by managing agents] 

Clause 3-Insertion of new section 87AA in Act VII of 1913.-The 
clause as drafted does not prevent the shareholders from passing any 
resolution extending the term of office of a managing agent. The 
clause should therefore be ,amended by adding the following words 
after the word "company" in the second line:- 

"or any resolution". 
Clause 4-Amendment of section 87B, itct °VII of 1913.-This 

clause prevents the transfer of the office of a managing agent, but 
does not prevent the resignation of an existing managing agent and 
the subsequent appointment of a new managing agent under a 
collusive arrangement between the two parties. Nor is there any 
provision in the Ordinance for the prior approval of the Central 
Government to the appointment of a new managing agent for an 
existing company, where the old managing agents have been replaced 
by a new managing agent by share-cornerers who have acquired a 
majority interest in the company. To meet such cases, it is necessary 
to prohibit the appointment of a new managing agent in the case of 
a company existing at the date of the Ordinance, except with the 
prior approval of the Central Government. 
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MemQT'andum embodying the views of the Company Las» Committee 
on the provisions of ·Ordinance III of 1951. 

"[The references to the clauses and clause headings in this Note are 
'"t the same as in the Ordinance.] 

Clause 2----Jnsertion of new section 86J in Act VII of 1913.-This 
clause does not prevent the directors or·shareholders of a: company, 
where so empowered by its articles, from increasing the number "of 
directors even beyond the maximum number specified in the articles 
and thereby from indirectly getting round its provisions. Nor does 
this clause specifically prohibit an increase in the remuneration of 
a managing director or director not liable to retirement except with 
the approval of the Central Government. Hence it is suggested that 
the following additional provisions should be incorporated in this 
clause:- 



f.._ I 

(3) The conversion of a private company into a public limited 
company, permitted under section 154 'of the Indian 
Companies Act, should be deemed to constitute a change· 
in the constitution of a managing agency company and 
should be brought within the purview of this clause. 

(4) Subject to the above amendments, this clause should apply 
to all managing agency firms or companies. 

(5) The scope of the explanation given under this clause should 
be widened so as to provide that changes in the share 
holding of a managing agency company or among the 
partners, directors or managers of a managing agency 
firm or company caused by the removal of a managing 
agent do not constitute a change in the constitution of 
the managing agent. 

{6) As different views have been expressed on the legal conse 
quences of transfers of shares in managing agency 
companies however small their number, which may 

Clause 5-Insertion of new section 87BB in Act VII of 1913.-· 
This clause prohibits changes in the constitution of a managing 
agency firm or company, whether brought about by changes in the 
ownership of shares or by a change in its partners, directors or 
managers, except with the prior approval of the Central Government. 
As the clause is worded at present, it is possible to argue that any 
change in the shareholding· of a managing agency company, how 
ever small or inconsequential it may be, affects its constitution and 
should, therefore, require the prior approval of the Central Govern 
ment. This was obviously not the intention of Government, Nor 
would it appear to have been their intention to restrict bona fide 
dealings in the shares of public limited managing agency companies 
the shares of which. are quoted and freely dealt in on the Stock 
Exchanges. Further, even if it were intended to bring all changes 
in the shareholding of a managing agency company within the pur 
view of this clause, it would be extremely difficult if not impossible 
to give effect to any such provision. The difficulty- will greatly in 
crease in the case of managing agencies which are public limited 
companies. For all these reasons, it is necessary that this clause 
should be amended on the following lines: - 1 

(1) For the words "whether the change is caused by a change 
in the ownership of the shares held therein", the follow- 
ing words should be substituted- · 

"whether the change is caused by a change in the registered 
ownership of the shares held therein." 

(2) Managing Agency Companies, which are public limited 
companies and the shares of which are quoted and dealt 
in on a recognised Stock Exchange should be partially 
exempt from the operation of the clause, so that changes 
in the holding of shares in them may not be deemed to 
cause a change in their constitution. The Central, 
Government should, however, have the power to with 
draw or to vary the terms of this exemption in particular 
cases. · 
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follow from the terms of this clause read with the 
explanation attached to it, it may be desirable to place 
the issue beyond doubt by the insertion of a validating 
sub-clause to the effect that nothing in the present clause 
would be deemed to have affected or to affect the validity 
of any transfer of shares in a managing agency company 
made since the promulgation of the Ordinance unless 

·such transfer altered or would alter the controlling 
interest' of the existing managing agent in the company. 

Clause 6-Insertion pf new section 87CC in Act VII of 1913.-No 
r.comme.n ts. · · 

Clause 7-Insertion of new sections 153C q,nd 153D in Act VII of 
.1913.-(1) It is considered desirable that section 153C should take 
-effect from the 1st December, 1949, the date by which the memo 
randum on the amendment of the Indian Companies Act was made 
.available to the general public. 

(2)· The word "member" in the first line of sub-clause (2)(a) 
.should be changed into "member or members". The intention is 
'that one or more members of a company who between them hold at 
1east one-tenth of the share capital of a company, . should be in a 
:pos.ition to apply to Cour~ under this provision. 

(3) It is considered necessary that the provisions relating to dis 
-covery and inspection in Order I of the Civil Procedure Code should 
'apply to applications made under the new section 153C, so that it 
'may be possible for the petitioners to invoke these powers in order 
to ascertain the facts necessary for supporting their allegations. 

(4) It is considered desirable that suits under the new sections 
'"153C and 153D should be triable exclusively in the-High Courts. 

(5) It should be 'clearly-provided in the sub-section (3) of the new 
.section 153D that an opportunity is given to Government to appear 
before the Court. 

(6) The definition of an "associate of a managing agent" given in 
-the new section 153D requires tightening up and may be amplified on 
the following lines : - 

(a) Clause ( c) of this definition may be modified as follows: 
"Any private company of. which the managing agent or any 

partner of the managing agent or any officer of the 
managing agent (where the managing agent is a pri 
vate company), is a member director, managing agent 
or manager." , . 

(1::>) the following additional 'clauses may be inserted under 
this definition: - 

(i) where the managing agent is a private company, any 
director- or member thereof; 

(ii) any company at any general meeting of which the manag 
ing agent, either alone or together with any partner of 
the managing agent, and (where the managing agent 
is a company) -any director of· the managing agent .is 
entitled to exercise or control the exercise of one 
quarter or more of the voting power. 
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Clause 8-"-Insertio·n of new Section 289B in Act VII of 1913.- 
(1) The Commission's duty should be confined not merely to the· 

tendering of advice on the applications for approval made to the· 
Central Government under clauses 2, 3, 4, 5, and 6 of the Ordinance; 
but should also extend to the tendering of advice in respect of any 
other matter, arising out of the Ordinance that may be referred to 
it. Sub-clause (?) of clause 8 may be amended accordingly. 

(2) Before any application for approval is made to the Central. 
Government under any of the clauses 2~ 3, 4, 5 and 6 of the Ordinance; 
a general notice to shareholders indicating the nature of the approval. 
sought should be published once in an English and once in a vernacu-· 
lar newspaper published at or near the registered office of the com 
.pany, and copies of the advertisement, duly certified by the company; 
should be attached to the application made to the Central Govern- 
ment. 

[This provision should not however apply to a private company>. 
which is not the managing agent of a public company.] 

(3) The Commission should have power in special cases to. issue· 
notices on such persons as it thinks fit to appear before it in person. 
or by agents and to direct them to supply such information or to· 
produce such books or accounts as it may require for -the purposes. 
of its enquiry. 

(4) The Commission should have the right to examine on oath, not. 
merely a managing director or an officer of the company, but also· 
any other person it considers necessary, including any shareholder. 

Miscellqneous.-A suitable penal clause should be inserted for any 
contravention of the provisions of the Ordinance where such contra 
vention has be~n committed knowingly and wil{ully. 
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(Paragraph 147 of the Report) 
A note on the evolution of the Accounts arid Audit provisions in the 

'Companies Acts of England and India 
[As has been _a~ready observed in paragraph 147 of the Report; 

the provisions of the Indian Companies Act, particularly those 
introduced by the Amendment Act of 1936, in regard to the accounts 
and audit of joint stock companies have been in advance of corres 
ponding provisions of the company law in the United Kingdom. 
Since in many other respects, our Act has been modelled on the 
pattern of the United Kingdom legislation, it may be· useful to 
compare the evolution of the accounts and audit provisions in the 
Companies Acts of the two countries.] 

1. There were no provisions about accounts and audit in the 
English Act of 1862, but the articles of asscciation of companies 
normally contained some provisions on this subject, which were 
usually those contained in the optional regulations 78 to 94 of Table 
'A'. These provisions required the maintenance of the true ac 
counts of the stock-in-trade of the company and the sums received 
and expended by it, of the matters in respect of which such receipt 
and expenditure took place and of the credits and liabilities of the 
company. Regulation 80 of the English Act of f862 was similar 
to regulation 107 of Table 'A' of the present Indian Companies Act. 
As regards the balance sheet, it required a summaryof the property 
and liabilities of the company, arranged in the form annexed to the 
Table or as near thereto as circumstances permitted. The form of 
the balance· sheet included. vety few items and the information 
required to be disclosed was also limited. 

2. The provisions relating to -auditors, which were contained in 
regulations 83 to 94, permitted members of the company to be its 
auditors, but no person was ·eligible to become an auditor if he was 
interested otherwise than as a member in any transaction of the 
company. No director or other officer c:.f the company was so eli 
gible during his continuance in 'office. -It is also worth mention 
that under regulation 90, a casual vacancy ·could not be filled by 
the directors themselves, but they were required forthwith to call 
an extraordinary general meeting for this purpose. It is equally 
interesting to note that under regulation 93, the auditor had the 
option of employing accountants and other persons fo assist· him in 
investigating the accounts of the company at its expense. He was 
also given the power, in relation to such accounts, to examine the 
directors or any other officer of the company. 

3. In their report on the balance sheet and accounts of the com 
pany, the auditors were enjoined to state whether in their opinion 
the balance sheet was a full and fair document containing the 
particulars required to be included in it by these re_gulations. and 
whether it was properly drawn up, so as to exhibit a true and 
correct view of the state of the company's affairs. In case they 
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had called for any explanation or information from the. directors, 
the auditors were to state whether such explanation or information 

.had been given by the directors and whether they were satisfactory. 
The auditors' report had to be read together with the report of the 

.directors at the ordinary meeting. These requirements were with- 
. out prejudice to any other provisions contained in the articles 0£ 
the company. 

4. By the English Companies Act of 1900, additional requirements 
were introduced in the substantive provisions of the law as to the 
:audit of companies. These provisions were supplementary to, -and 
not in substitution of, the provisions as to the audit contained ffi The 
-Cornpanies Act, 1879, which referred to audit of banking com 
.panies, The inclusion of the audit provisions in the statute result 
·ed in. considerable modification of the relevant regulations in Table 
"'A' inasmuch as the right of filling a casual vacancy in the office of 
:auditors was vested in the directors themselves instead of in the 
shareholders at an extraordinary general meeting. Further, the 
auditors were 'required to endorse a certificate at the foot of the 
balance sheet, stating whether or not all their requirements as 
.auditors had been complied with and to make a report to the share 
holders on the accounts examined by them. They had also ta 

.state in the report whether, in their opinion, the balance sheet was 
,:Properly drawn up so as to exhibit a true and correct view of the 
.state of the company's affairs as shown by the books of the com 
.Pany. The report had to be read before the company in general 
meeting, - 

5. The Indian counterpart of the United Kingdom Act of 1862 
was the Indian Companies Act of 1882, which closely resembled its 
prototype. It is, however, worth mention that section 74 of the 
Indian Act contained specific provisions about the balance sheet to 
;be made out by every company and filed with the Registrar of 
.Joint Stock· Companies within twelve months from the date of re 
gistration of a company and thereafter at least once in every year 
within twelve months from the filing of the balance sheet imme 

·.diately preceding. Such a balance sheet had to contain a sum 
.rnary of the property and liabilities of the company prepared in the 
.form annexed to Table 'A' in the First Schedule to the Act or as 
.near thereto as circumstances admitted. The earlier provision in 
.this respect was contained in the Indian Companies Act, 1866, which 
made an annual examinatfon of the company's accounts and the 
.preparation and filing of an ~nnual balance sheet COI?.P_ulsory'. ~he 
,provisions of Table 'A' relatmg .to accounts and · audit under the 
Indian Act of 1882 were contained in clauses 78 to 94 which were 
.a verbatim reproduction of the relevant clauses of Tahle 'A' of the 
English Act of 1862. . The form of the balance sheet annexed as the 
First Schedule to Table 'A' was also a verbatim reproduction of the 
relevant schedule in the English Act. 

6. The Companies Consolidation Act, 1908, or the United King 
dom consolidated into one Act the provisions contained in the Com 
panies Acts passed between 1862 and 1908. Practically the entire 
.statute law relating to limited companies was embodied in It. "The 
provisions with regard to audit were contained in sections 112 and 
113 of the Act. Important changes brought about by these pro 
visions were· that every auditor was given the right of access at all 
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times to the books and accounts and vouchers of J};le company, and 
the. right to demand from the directors. and the· of;ficers elf the 
company such information and explanation as he considered neces 
sary for the discharge of his duties as auditor. - He was als? re 
quired to report on every balance sheet whether or not he had 
obtained all the information and explanation which he had demanded, - 
and whether in his opinion the balance sheet was properly drawn 
up so as to exhibit a ti:ue and correct vie:W . of the _state of the 
company's affairs according to the best of his information and the 
explanations given to him and as shown by __ th~ bocks of the com 
pany. The other requirements about the s~gnmg of the balance 
sheet and its circulation with the- auditors' report and the usual 
exemption relating to the audit of the branch accounts were also 
retained. This was the usual provision to the effect that where a 
banking company had branch banks beyond the limits of Europe, .. 
it would be sufficient if the auditor was given access to such copies 
or extracts of the books of the branches as might have been sub 
mitted to the head office of the banking company in the United 
Kingdom. 

7. As regards the appointment of" auditors, very important 
changes were introduced by the Ad of 1908. Section 112 provided 
for the auditors being appointed at each annual general meeting to 
hold office until the next annual general meeting. Power was given 
to the Board of Trade to appoint an auditor, where no appointment 
had been made by the company. A director or officer c:Jf the com 
pany was prohibited from being appointed as its auditor. A person 
other than a retiring auditor was not eligible, unless notice of in 
tention to nominate such a person had been given by the shareholders 
to the company not less than fourteen days before the annual gene 
ral meeting. The 'company was placed under an obllgitiori to 
send a copy of such notice to the retiring auditor as well as to the 
members of the company. The power to fill in a casual vacancy 
however, continued to be vested in the directors. · ' 

8. The provisions in Table 'A' of the previous Act with regard to 
accounts and audit were incorporated in regulations 103 to 109 of 
Table 'A' appended to the Companies Consolidation Act, 1908. It 
is to be noted that the regulation with regard to audit, viz., regu 
lation 109 simply recited the provisions of the Act itself, while 
some detailed provisions were made with regard to accounts. They 
had to exhibit a true account of the sums received and expended 
by the company together with the matters in .respect of which such 
receipts and expenditure took place and of the assets and liabilities 

. of the company. There was a further prevision aoout. faying-be- 
fore. the company in a general meeting a profit and loss account for 
the period subsequent to that of the preceding account or, In the 
case of the first account, since the incorporation 0f the company 
made up to a date not more than six months before 'such meeting. 
This provision was contained in regulation 106. 

9. The corresponding Indian legislation is to be feillnd in the 
Indian Companies Act of 1913. The object of this enactment was 
to revise and consolidate the Indian law on the subject of joint stock 
companies on the lines of the contemporary English legislation. 
The Act of 1913 had replaced the Indian Companies - Act of "1882' 
and the subsequent amending Acts of the years 1887, 1900 and 1910.; 
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'The substantial additions which were made to the English law bet 
·w~en 1879 and 1908 wer~, however, not, except for the matters dealt 
with by the small amending ~~t_s, adopted in the Indian. law. Among- 

-the new _and. important provisions introduced were those regarding. 
-:the appointment, remuneration and duties of auditors. Sections 144 
a?d 145· of the Indian. Companies Act, 1913, prescribed the qualifies 
t~on:; for appomtment of and the powers and duties of auditors. It is 

esignificant that ~ against the provisions of sub-section (3) of section 
1~2 of the English Companies Consolidation Act, 1908, whereby a 

-director or.offj.cer of the company was prohibited from being appoint 
ed an auditor of the company, several other prohibitions were in- 
troduced in the Indian Act so that: a partner of such director or offi 
-cer was debarred from being appointed an auditor 'of the company. 
Jn the case of a company, other than a private company, any person 
-who was in the employment of such director or officer was also 
i_neligible for- such appointment, · 

10. As to the contents of the auditor's report, the provisions were 
more or less similar to those of the English Act, except that there 

-was an additional requirement to state whether in the opinion of 
the auditors, the balance sheet referred to in the report was drawn 

•up in conformity with the law. · · 
11. A very material departure from the English practice was the 

:prov:ision contained i:n section 132 of the Indian Companies Act, 191S, 
which required that the balance. sheet should contain a summary 9f 

rthe property and assets and of the capital and liabilities of. the com- 
pany, giving such particulars as would disclose the general nature 

-of those liabilities and assets and how the value of the fixed assets 
had been arrived at. The Indian Act made a clear stipulation tha( 

'the balance sheet should be in the form marked'rF' in the Third· 
.Schedule or as near thereto as Circumstances permitted; This was 
-certainly an advance upon· the position obtaining under the English, 
.AGt of 1908, and it is generally accepted that thereform has been In 
·the best interest of the investing public. 

12. The next phase of amendment came with .the English Com 
'panies Act, 1929, which was the result of the labours of ·tl).e Green 
Committee. A radical change was made by this Act in the provisions 

zrelating to accounts and the auditor's responsibilities. The accounts; 
and audit provisions were contained in sections 122 to 134 of the Act, 
'They very clearly provided for the keeping of the books of accounts 
for the laying of the profit and loss account and the balance sheet: 

"before the company in '_general meeting and for the contents of the 
balance sheet. Under section 124, every balance sheet of a company· 
'was to contain a summary of- its authorised share capital and of i~ 

' issued share capital, its liabilities and its assets together with such 
:par.ticulars as would be necessary to disclose the general nature of 
the liabilities and assets and to distinguish between the amounts res 

·pectively of the fixed assets and. of the fto~ting assets and should 
' .state how the value of each asset was determined: It was also neces 

sary to show separately preliminary expense~ and expense~ incu! 
:red in connection with the issue of share capital or debentures, if 
not written oft . , 

13. It is important to note that the Green Committee was opposed, · 
to the adoption of any standard form .. 'lf. account~ and bal.an~e sheet 

, .as in the case of railways, assurance and~ '!Danking- companies, but· 
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mew' and stringent provisions. as to information. which must be. dis 
dosed, in the balance sheets, with further requirements in the case. 
-of holding companies relating to aggregate profits and losses of subsi 
diaries were introduced. : Although after the 1929 Act came into 

:force many companies issued balance sheets containing all such 
information as could be safely disclosed to their members, the prac 
tice of others was very different. It was apparently the public dis 

-satisfaction with this state of affairs. which made it necessary to con'." 
.sider .. whether standard requirements should not be laid down which 
companies would be bound to follow. It is a matter of experience, 
however, that companies which had been in the habit of keeping the 
.shareholders in the dark continued to do so, while endeavouring al 
sways to remain within the letter of the law. 

14; Section 134(3) of the English Act of 1929 gave 'the auditors the 
·right to attend meetings and submit explanation in support of their 
statements. It may be interesting to note in this connection that, 

.although the well-known City Equitable Case drew pointed attention 
rto the position of auditors, the Committee declined to make any 
.attempt to regulate their duties by statute. As regards indemnity, 
the auditors were placed in the same position as directors. Although, 
as a rule, only qualified accountants were being appoint_ed, the Legis- 

'Iature in England was consistently reluctant to recognise any parti 
-cular body of accountants or indeed any special qualifica 
·tions. It may also be noted that the rights of attendance granted 
to the auditors were restricted to attendance at meetings where 
:matters relating to accounts were to be discussed. Thus, they had no 
right to attend any other meeting although the matters discussed 

:might be those relating to their own appointment or their own office. 

15. After the passing of the English Companies Act, 1929, demands 
were made for a thorough overhaul of the Indian Act which was 
based upon the earlier English Act of 1908. The Government of India 
from time to time, promised to take up the question at their earliest 

<Convenience, but on account of their pre-occupation with constitu 
tional changes culminating in the enactment of the Government o~ 
India Act 1935, the matter could not be taken up for consideration 
·till 1934. In that year a Special Officer was appointed to examine 
the entire question and to make suggestions for suitable amend- 
ments in the Indian Companies Act. The recommendations of this 
Special Officer were examined by an Advisory Committee and later 

-considered by the Government of India in 1936. Public opinion 
was also invited and the final suggestions took the form of an Am 
-ending Bill in 1936. This Bill was passed into an Act in the same 
year, and several far-reaching changes were made in the provisions 
relating to managing agents and banking companies. The accounts 

~rovisions introduced by the Amending Act of 1936 are those incor 
porated in the 19j3 Act as sections 13Q., 131, 131A, 132, 132A, 133, 
and sections 144 and 145 of the Act and compulsory regulation 107. 

'The books of account were to contain particulars of all sums cf 
money received and expended by the company and matters in res 
·pect of which the receipt and expenditure took place and in respect 
·of all sales and purchases of goods by the company and of the assets 
.and liabilities of the company. It will be seen that the relevant see 
tion of the Act, viz., section 130, was thus completely recast by the. 
:Amending Act of 1936. 
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16. The requirements with regard to the annual balance sheet 

reproduced in substance the provisions of sub-section (1) of section 
123 of the English Act of 1929. The original Act of 1913 did not con 
tain any specific provision as to the laying of the balance sheet before 
the shareholders annually. This is now made explicit in the amended'. 
section. This section also for the first time made "it compulsory for "T' 
every company to have a profit and loss account, and it is worth men- 
tion that regulation 107 in Table 'A' was also made compulsory by the 
Amendment Act of 1936. This regulation enumerated the contents. 
of the profit and loss account and together with sub-section (3) of, 
section 132 laid down the form in which the profit and loss account 
should be cast. The form of the balance sheet-Form F-was also 
considerably modified-in fact it was completely redrafted-so that 
it required every company. to disclose more details than it did in the 
past. A further change was that any person indebted to a company 
was not eligible to hold office as an auditor of the company. Section 
145 more or less reproduced the salient features of the corresponding 
provisions of the English Companies Act, 1929. ,.-, 

Another important change introduced by the Amendment Act of 
1936 was that it made it obligatory for the holding company to annex 
to its own balance sheet the accounts of its subsidiary company. A 
subsidiary company was so defined as to include a sub-subsidiary 
company. The shareholders of the holding company were also em 
powered to call for the inspection of accounts _of the subsidiary com 
pany and the investigation of its affairs as if they were shareholders, . 
of the subsidiary company. Similar provisions were not inserted in 
the English Act, 1929, although now, according to the English Act of 
1948, a subsidiary includes a sub-subsidia~. ~~ .... 
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Creation and authority.-The Securities and Exchange· Commission 

was created under its organic Act, the.Securities Exchange Act of 1934, 
for the. purpose of administering that Act and the Securities Act of 
1933, which had been hitherto administerd by the Federal Trade Com 
mission: The scope of duties and powers of the Commission was. 
extended through subsequent legislative enactments, viz. the Public 
Utility Holding Company Act of 1935; the Bankruptcy Act (Chapter 
X); theTrust Indenture Act of 1939; the Investment Company Act of 
1940 and the Investment Advisers Act of 1940. The objects underlying 
these Acts, and the- Commission's functions under them, are discussed 
below. . . . · 

Securities Act of 1933.~This "truth in 'securities" law, designed 
by the Congress for-the protection of the interests of investors and 
the public, required registration with the .Commission of securities 
(other than exempt securities. or offerings) proposed to' be publicly 

'offered and sold in inter-state commerce or -~hrough the mails: The 
purpose of registration is to make 'available to investors pertinent 
financial and other information necessary for the exercise by them 
of an informed judgment. as to whether they should purchase the 
securities being offeredor not .. 

Registration· is effected through the filing of a registration state 
ment with the Commission; for this - purpose, the· Commission has 
promulgated registration forms, applicable to particular· types of issu 
ing companies, and prescribed the nature and extent of information 
to be disclosed by them. The prospectus or selling circular, which 
must be made available to purchasers or persons receiving offers 
through the -mails, must contain an accurate summary of the ultimate 
facts contained in the registration statement. 

· The registration statement-and prospectus are subjected to detailed 
examination by the Commission as to the adequacy and accuracy of 
the information disclqsed in them. If disclosures in the registration 
statement are found to be· deficient in material respects, the Com 
mission may give the registrant an opportunity to file correcting 
amendments or, if the circumstances warrant, may institute proceed 
mgs to deny or suspend effectiveness of the registration statement. 
The ultimate issue of a "stop order", in such a proceeding, operates to 
bar public offering of the· securities until the registration statement 
has been corrected. · 

•Adapted from the Official Congreasi~ne.l Directo~ (for \he use of the United 
•,tes Congress}-United States ~overnment Printing Office, Wasltington, 1949, 
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APPENDIX V 

(Paragraph 254 of the Report) 

A Note on the Securities and Exchange Commission, United States 
- of America* · 

[Prepared for the use. of the members of the Sub-Committee of the 
Company_Law Committee]. 

Securities and Exchange Commission (U.S.A:) 
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It is to be noted that nothing in the Act empowers the Commission 

to _disapprove or otherwise pass upon the merits of securities offer 
ings. Accordingly, registration is not to be taken as a guarantee 
.against loss. Instead, investors must judge for themselves, in the 
light of the information disclosed, whether the merits of the securities 
are such as to justify their purchase. However, severe penalties 
attach to the filing of false information. Further, if loss is incurred 
through the purchase of registered securities, the purchaser has a 
right of recovery against the company and the management and other 
responsible officials, if he can prove that representations as to material 
facts contained in the registration statement and prospectus are false 
or misleading. · 

Among the exemptions from the registration requirements of the 
Act, is one permitting the issue and sale, without registration, of 
securities in an amount not exceeding $ 300,000. In regard to these 
issues, a simple letter of notification, together with sales literature, 
must be filed with the Commission. 

In addition to the registration requirements applicable to public 
securities offerings, other provisions of the Act prohibit misrepresen 
tation, deceit, and other fraudulent acts and practices, in connection 
with securities transactions generally; and the Commission is given 
important powers of investigation and enforcement in respect of them 
(including the right to compel testimony and subpoena records). In 
the exercise of these functions, facts elicited by these investigations 
which disclose prim.a facie evidence of fraudulent or other unlawful 
acts or practices may be used (1) in connection with court applica 
tions seeking an injunction against the continuance of such conduct; 
or (2) in criminal prosecutions (conducted through the Department 
of Justice) for wilful violations. 
' Securities Exchange Act of 1934.-By this law, Congress extended 
to securities listed and registered in the national securities exchanges 
the principle of disclosure of information necessary for the protection 
of investors in their securities transactions. The prescribed infor 
mation is obtained through the filing of an original registration applica 
tion and subsequent periodic reports with the exchanges and the 
Commission by companies whose securities are so listed and registered 
{the periodic reporting requirement also extends to most companies 
registering new security offerings under the Securities Act). These 
.are subject to examination by the Commission as to the accuracy and 
adequacy of the disclosures. Additional protective provisions of the 
.Act require disclosure by corporate "insiders" of their holdings and 
transactions in equity securities of companies with listed equity 
·securities; make their short-term trading profits in equity securities 
recoverable by the issuing company; - and prohibit short selling by 
ihem. '£he solicitation of proxies in respect of listed securities is 
subject to regulation by the Commission in the interest of disclosure 
of pertinent information relating to the subject matter of the solici 
tation. The Act further directs the Board of Governors of the Federal 
Reserve System to prescribe Rules to prevent the excessive use of 
credit in securities trading; the relevant margin rules are adminis 
tered by the Commission. 

In addition, the Act sets up a comprehensive system for the re 
.Iation of trading in securities, both on the organised exchanges 
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in the over-the-counter markets, in: the interest of investors and the 
J)ublic. Exchanges must register with the ~?mmission; their rules 
and trade practices must conform to the prov1s1?ns of the Act! design 
-ed to eliminate abuses and to assure the maintenance of JUSt and 
'equitable principles of trade;. and the activiti~s. of the exchang.es 
.and their memberships are subject to the supervision of the Commis- 
sion to·the end that there shall be strict adherence to the law. 

The provisions previously' discussed for disclosure of infonna~i?n 
(through registration and periodic reports) do not apply to securities 

'traded exclusively in the over-the-counter markets, However, as 
part of the regulatory process prescribed by the Act, brokers and 

.dealers, engaged in over-the-counter securities business, must register 
with the "Commission; and their business activities must conform to 
-the prescribed standards of conduct. The National Association of 
Securities Dealers, Inc., an association of over-the-counter brokers 
.and dealers, was organized and registered with the Commission under 
·the so-called Maloney Act, passed in 1938, -as Section 15A of the 
'Securities Exchange Act, for the purpose of establishing and main 
:taining improved standards of conduct within the industry under the 
_general aegis of the Commission. 

This' system of regulation is buttressed by prohibitions against 
:market manipulations, misrepresentation or deceit, and other fraudu 
'lent acts and practices in securities transactions, whether in the ex 
.change or in the over-the-counter markets. In addition to its powers 
of investigation and enforcement already discussed, the Commission 
is empowered by this Act to impose disciplinary measures against 

"brokers or dealers who contravene the provisions of the Act. These 
'measures include revocation of a broker's or dealer's reg'stration with 
-the Commission or, in the case of members of exchanges or of the 
<dealers' associations, suspension or expulsion from such' membership. 
'Such action operates to deny, temporarily or permanently, the privi 
lege of conducting their securities business in inter-state commerce. 
. Public Utility Holding Compan;y Act of 1935.-This Act, which 
~rovides for the regulation of electric and gas public utility holding 
-companies and their subsidiaries, was designed by the Congress for 
the protection of the interests of investors, consumers, and the public. 
Tt has a twofold objective: (1) regulation of the financial and other 
.related activities of holding company systems, in the interest of elimi 
.nating the abuses which gave rise to the enactment of the law· and 
{2) adjustment of the incongruous results of past abuses by int'egra 
-tion of physical properties, simplification of holding-company system 
.and capital structure, and equitable redistribution of voting power 
camong security holders. _ 
- In passing judgment 1;pon the issue and sale of securities (if not 
'exempt by virtue of State Commission jurisdiction) the Commission 
is directed to disapprove of such issue and sale, if the security is not 
Teas~na~ly adapted to the security structure and earning power of 
-the issuing company, or is not necessary or appropriate to the econo 
mical and efficient operation of the issuer's business· if fees com- 

-missions,_ o_r other remuneration, are not reasonable; or' if other'terms 
.and conditions of the issue and sale are detrimental to the interests 
J~ investors, consumers or_ the public. The purchase of.utility securi 

es i:nd ass~ts_ also requires approval by the Commission unless a 
rte ~omm1ss10n has approved. Such an acquisition cannot be 
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-approved if it tends toward inter-locking relations or. concentration. 
of control. not in the public. interest; if the consideration, fees, corn- 

_ missions, etc., are not reasonable; or if it unduly complicates the 
capital structure of the holding-company system or is detrimental to· 
the integration requirements of the Act. Other provisions of the Act 
bring under the control of the Commission such matters as service, 
sales and construction contracts; inter-company loans; dividends; sale 
of utility assets; proxies. 

The second objective, constituting one of the most important. 
Congressional mandates contained in the Act, is the requirement. 
about simplification and integration. The Commission is directed, 
to take such action as may be neccessary to limit the operation of· 

. holding-company systems to a single integrated public utility system. 
(except where special circumstances may permit the retention of 
one or more additional systems or incidental business) the utility 
properties of which are physically .interconnected or capable of 
such inter-connection, and which may be economically operated as a. 
coordinated system confined in its operations to a _single area or re-· 
gion, and not so large as to impair the advantages of localized: 
management, efficient operation, and the effectiveness of regulation. 
Companies' properties and interests, found by the Commission not to· 

'be retainable as part of any such system, must be divested from the . 
system. Provision is made for voluntary company action to comply 
with the integration requirements of the Act, as' well as with the- 
simplification requirements. · _ . 

The requirements of simplification 'provide for action to ensure 
that the corporate structure or the continued existence of "any com 
'pany. in the holding-company system does not unduly or unnece's-· 
sarily compldcate the system structure, or unfairly or inequitably 
'distribute voting power .among the security holders of such system .. 
To this end, useless and uneconomical holding companies must be· 
liquidated and dissolved; simple capital structures must be suh:sti-· 
tuted for multiple-security structures; and voting power must be re- 
distributed upon a fair and equitable basis in the light of existing· 
equities. 

Bankruptcy Act, Chapter X.-Under Chapter X, the Commission: 
has the duty of serving as adviser to United States District Courts; 
in connection with proceedings for the re-organisation of debtor cor- 
porations in which there is a substantial public interest. Acting as a 
party to these proceedings at the request or with the approval of the· 
courts, the Commission renders independent expert advice and" 
assistance, not previously available to courts, because they do not 
maintain their own staff of expert consultants. 

Of primary importance is the Commission's contribution to the 
formulatio;n of re-organisation plans for debtor corporations, which 
will meet the test of feasibility of placing the surviving corporation 
in a sound financial position to continue as a going concern, and the 
test of fair and equitable treatment of creditors and security holders. 
The· latter calls for a determination of the value of the assets of the' 
debtor' and of the rank . and priority of claims there against. The· 
claimants must be accorded full recognition in order of the Iegal ar 
contractual priority of their claims, junior interests participati' 
only if the value of the assets ·exceeds the amount of prior clai 
In addition to assisting the trustees and other interested pa;:ties ir· 



. . 

Corporation Reports.-The Commission's files and records, made 
up of reports from approximately 2,400 corporations in 158 industry 
groups, having 'over 13,800 subsidiaries, contain financial and other 
information concerning such companies of great value to govern 
ment, business, and industry as well as investors and the general 
public. These companies, by the size- Qf'th~fr assets, represent en(~~ 

formulation of re-organisation plans, the Commission's views on the 
feasibility ·and Iairness of re-organisation plans are conveyed to. the 
courts,· either orally in the case of smaller cases or by . means . of 
advisory reports in the case of debtors with scheduled liabilities 
exceeding $. 3,000iOOO. 

The Commission also .participates in such, matters as the qualifi 
cations arid: independence of. trustees and thein counsel, . pnoblems ·in 
volving the administration of the estate, such as the sale· of properties 
and interim distribution to security holders, reasonableness of fee 
allowances to parties and their counsel, and similar matters. 

Trust Indenture Act of 1939.-This Act provides that the dssue 
of bonds.. notes., debentures, ·and similar debt securities, .exceeding 
$ 1,000;000 in principal amount, may not be offered for sale- .to the 
public -unless they are issued under a tr:ust indenture which conforms 
to specific statutory standards prescribed in the Act to safeguard the 
rights and interests of the· purchasers. In .addition to the .require 
ments about conformity of the indentures fo these standands, ·the 
Act contains provisions governing the eligibility and qualification of 
the indenture trustee, who as the representative of the security 
holders has the duty of seeing that the convenants of the indenture 
are adhered to by the issuing company. Among these, is a require 
ment that the trustee should be "independent" and free of any con 
flicting interests, which might interfere with the faithful exercise 
of his duties. Applications for the qualification of indentures are 
examined by the Commission to ensure conformity with the Act's 
requirements. 

Investment Company Act of 1940.-Under this Act, companies 
engaged primarily in the business of investing, reinvesting, and 
trading in securities must register with the Commission; and certain 
of their activities are subject to regulation by the Commission, in 
accordance with standards prescribed as necessary for the protec 
tion of investors and the public. Transactions between affiliates, for 
example, are prohibited or made subject to prior Commission 
approval. Gross misconduct or gross abuse of trust by management 
officials may subject the individuals to removal by court order, upon 
application by the Commission. Advisory reports upon plans of re 
organisation, merger, or consolidation may be prepared by the Com 
mission for the information and guidance of security holders affected. 

Investment Advisers Act of 1940.-Persons or firms engaged in 
the business of advising others with respect to their security trans 
actions must register with the Commission under this Act. Their 
acts and practices must conform -to prescribed standards, including 
a requirement for disclosing the adviser's interest in transactions 
executed for his clients. Various acts. and practices which would 
constitute fraud or deceit are made unlawful. 
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In addition, the Commission regularly publishes quarterly balance 
sheet and income account data-for all United States manufacturing 
corporations, working capital data for all corporations, information 
on plant and equipment expenditures of business (both actual and 
planned), and information on individuals' savings. Monthly data on 
new securities offered for cash and securities traded on exchanges , 
also are compiled and published. 

50 per cent of the corresponding national total.Iand their reports are 
filed with the Commission. Severe sanctions are provided for against 
false reports. · \ • , · 

Under a project entitled "Survey of American Listed Corpora 
·tions", the .reported data are tabulated by the Commission with the 
object of making them more readily accesible. Among· the reports 
thus published both. for individual · corporations and by · industry 
groups, are studies of the Return on Invested Capital, Balance Sheet 
Data, important items making up the profit and loss statement, 
quarterly sales data, and investment company data. 
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