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"PART 1

i This Part deals with introductory and preliminary matters against
the background of which we formiulate our recommendations.
Chapter I traces the circumstances in which the present enquiry was

. « initiated and describes its progress. It also explains the.structure of
. the Report. Chapter II attempts to elucidate the nature and scope
I o of the present enquiry and the general attitude of the Committee
" towards the subject of company law reform. Chapter III traces the
growth and development of company law in this country and the
impact of some recent {rends and practices m company management

on the d1rect10n of our enquiry. -
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. . . CHAPTERI

INTRODUCTORY

The Indian "Companies Act, 1913, was extensively Need for re- |

e amended in 1936 by the Indian Companies (Amendment) yiion °é the
Act of that year, but the need for a further revision of the panies Ach.
L Act was felt shortly after the end of World War II. Apart N
t from the experience gained in the actual working of the
| Act which threw up many points necessitating its amend- l
| ment, large changes had taken place in the organization
t and working of joint stock companies, and over a wide
sector that was dominated by new elements in trade and
industry, the character of company management had also
materially altered. In many cases conventionali methods
of company management were discarded in favour of less
orthodox and more venturesome techniques, which the
existing company law was unable to control adequately. -
Further, at the end of the war, the Company Law Amend-
ment Committee in the United Kingdom, more familiarly
known as the Cohen Commitiee, presided over hy Lord
Justice Lione] Cohen, had submitted its report, after a
- laborious enquiry spread over two years. The report re-
f~ = commended several far-reaching changes in the English
' Companies Act, 1929, and since the Indian Companies Act .
. has been always largely based on the prevailing English -
s company law, Government considered that the time was
ripe for a further review of the Indian Companies Act.

v

appointed in March 1946 Shri Tricumdas Dwarkadas, whom tion of the

we have been fortunate to count as one of our colleagues, question by

|
!
| 2. Accordingly, as a first step,*the Government of India Examina-.
i legal experts.

as an Officer on Special Duty to indicate fully the lines on
which the Indian Companies Act sheould be revised not only . ,
in view of the amended provisions of the English Com-
panies Act, but also in the light of the developments in the
trade and industry of this country since 1936, and parti-

| cularly during the war and post-war years. Between

L 1946 and 1947 Shri Dwarkadas submitted his recommenda-

e tions in three parts, but was unable to complete his assign-
' ment on account of his other pre-occupations, The Govern-
! ment of India thereupon appeinted Shri V. K. Thiruven- |
; katachari, now Advocate-General, Madras, - to carry out I
; .some further studies in the matfer and advise Government. |
i Shri Thiruvenkatachari completed -his task in October 2
; 1948, ’ .
: . 3. The reports of Messrs. Dwarkadas and Thiruvenkata- preparation |
L chari formed the subject of a detailed departmental and circula- I
serutiny in the old Ministry of Commerce. Shri N. K, tion of ame-
A Mazumdar, a former Registrar of Joint Stock Companies, E‘i‘.“‘”;i_“:;d_ :
West Bengal, was in charge of this work. The proposals jets, g

embodied in the “Memorandum on the Amendment of the
Indian Companies Act” and circulated inter alic to all

3

|
L formulated as a result of this departmental scrutiny were
}
|

—_ . —— e
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State Governments and organized industrial and commer-
cial bodies in this countiry on the 1st December 1949. Un-
fortunately, the nature of the Memorandum was mis-
, understood, it being generally assumed that’it recorded the
tentative views of Government and was not merely a
) summary of certain proposals which had been depart-
; mentally considered and had been set out in the Memo-
b . randum ‘mainly for the purpose of eli¢iting public opinion
‘ on them. In the result the Memorandum evoked wide-
i spread adverse comments and Government had to clarify
- the position about it in a statement in which they made it
clear that it was their intention when they issued the
Memorandum, 1o invite comments not only from trade and
industrial. orgamzatmns but also from Bar Councils, many
other learned bodies and associations, the High Courts, the
State -Governments and the general public. These repre-
- sentations, which were received during a period of over
- six months in 1950, ran into many hundreds of pages of
printed matter, and the analysis of this material was later
on to constitute one of the first tasks of our Committee,

after it had been set up.

~

nAJI;ggi“t'o . 4. The Committee was constituted by the Government

, Committeo ©f India Resolution No. 23(71)-Law (C.L.)/48 dated the
and terms  28th October 1950, with the following terms of reference: -
of reference. “{1) Having due regard to the conditions necessary for

the healthy growth of joint stock enterprises and the desir-

ability of adequately safeguarding the interests of investors

and the public, to consider and report what amendments

are necessary in the Indianh Companies Act, 1913, as amend-
- ed by Act XXIT of 1936 with particular reference to—

(a) the formation of companies and the day-to-day
, R conduct of their business;
' (b) the powers of the management wis-a-vis share-
holders and the relations between them;

(c¢) the safeguards required against abuse of such
company practices as the interlocking of direc-
torates, voting control by majority interests-in
company ownership and management, etc., which
may be prejudicial to the public interest;

(d) the measures necessary fo promote efficient and

! : econormic management of companies.

(2) To comsider and report on any other matter inci-
dental to the administration of the Indian Companies Act,
in its bearmg on the development of Indian trade and
industry.”

The composition of the Commlttee was as follows:—
Shri C. H. Bhabha, Chairman.
Members

(1) Mr. Hussain Imam, M.P.
(2) Shri M. Shankaraiya, M.P.

—_— mm—
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(3) Shri Méhanlal L. Shah =~ *°
(4) Mr. A. D. Vickers -
-+ (5) Shri J. J. Kapadia

(6) Shri P. N. Vajpeyi

(7) Shri V. 8. Krishnaswami'

(8) Shri G. P. Kapadia

(9) Shri Tricumdas Dwarkadas
(10) Shri S. M. Basu ,
(11) Shri S. Ranganathan, 1.C.S.
(12) Shri D. L. Mazumdar, [.C.S,

Shri-D. L. Mazumndar also acted as Secretary of the-
‘v Committee.

Mr. Hussain Imam, however, did not take any part in
the deliberations of the Committee after its meeting held
in Delhj in September 1851, presumably because shortly
afterwards ‘he left India and migrated to Pakistan.

5. As has been already said, one of the first tasks of the preliminary
Committee was to study and analyse the extensive com- work.
ments, which had been received on the proposals contained -
oY in the Government of India Memorandum, This work
could be taken in hand only after the Member-Secretary
was able to secure the minimum staff necessdry to consti-
tute the secretariat of the Committee by the middle of
November. During the following six or seven weeks, the
secretariat’ was continuously engaged in the analysis and
tabulation of the available miaterial. The results of this
i analysis were circulated to the members.as they became
: ready, but the first preliminary meeting of the Committee
could not be held till the middle of December 1950.

6. The programme and procedure to be followed by the appoint-
£ Committee were settled at the second meeting of the Com- ment. of a.
mittee held in Delhi on the 14th January 1951. At this Sugtc"m'
meeting, the Committee decided to appoint a Sub-Com- ™
mittee consisting of the following members to examine the
provisions of the English Companies Act, 1948, and the
Companies Acts of such other countries ag might be con-
sidered desirable with a view to adapting them, where
necessary, to the requirements of this country:—

" (1) Shri C. H. Bhabha

- (2) Shri S. M. Basu

P (3) Shri J. J. Kapadia

(4) Mr. A. D. Vickers

(5) Shri G. P. Kapadia _
(6) Shri M. L. Shah -
(7) Shri D. L. Mazumdar. - )

The Sub-Committee was to submit its recommendations to .
the main Committee as soon as its deliberations were over,




Examination

of
8es,

) 6
7. The Sub-Committee held 30 sittings between January

witnes- 1951 and Septemberel951, as detailed below, and went

through the whole of the Indian Companies Act, 1913, and
the corresponding provisions of the English Companies

-Act, 1948:—

Madras—25th and 26th January 1951.

Calcutta—I12th to 14th March 1951.

Bombay—10th, 11th, 14th to 18th and 21st May 1951. -
Bombay—21st to 28th June 1951.

Calcutta—24th to 28th July and 1st August 1951,
Delhi—13th, 14th and 16th September 1951.

The Sub-Committee also considered the report of the
Millin Commission in South Africa which had gone fully
into the question of company law reform in that country
and had in course of its enquiry considered the recommen-
dations of the Cohen Committee in England and agreed
with most of them. In addition to the regular meetings of
the Sub-Committee some of our colleagues, notably Messrs.
A. D. Vickers, G. P. Kapadia and J. J. Kapadia, held many
informal discussions on several aspects of our enquiry and
prepared the preliminary version of many of the redrafis
of different sections of the Act, which we have set oui in
the Addendum to the Annexure of our Report. This pre-
liminary work considerably facilitated the Sub-Committee’s
fask and helped it to take quick decisions on many con-
troversial matters. We wish to record our appreciation of
the time and thought that they devoted to the Sub-Com-
mittee’s work and of their coniribution to our work.

In between the rheetings of the Sub-Committee, the main
Committee held its sittings in Madras, Bangalore, Bombay,

galcutta and Delhi to examine witnesses on the following
ates: -

Madras—27th to 29th January 1951,
Bangalore—30th January 1951.
Bombay—8th to 16th February 1851.
Calcutta—I15th to 21st March 1951.
Delhi—26th- to 29th April 1951,

A large number of witnesses were examined, a full list of
whom is given in Appendix'I to this Report. In view of the
opportunity which the representatives of trade and indus-
try and the general public had already had of expressing
their views on the subject, the Committee did not con-
sider it necessary to issue a formal questionnaire, but in a
communication addressed to the chambers of commerce
and other trade and industrial associations, whose represen-
tatives were invited to appear before the Commiitee, our
Member-Secretary informed them that in the evidence
which they might lead before the Committee they need not
confine themselves to the topics specifically mentioned in
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the Commerce Ministry Memorandum, but would be free

to extend their comments to any other aspect of company -

! law or its administration which, in their view, reguired the
consideration of the Cémmitteé. Later on, the Chairman

_,. of the Committee also invited the witnesses, after they had

X been examined, to forward to the Committee any addi- -

. ‘tional -notes or memcranda which they might Ilike it fo
study and consider. .

8. The sittings of the main Committee interrupted the Report of

| Sub-Committee’s work and it was not till the beginning of the  Sub. .
August 1951 that the Sub-Committee could complete itg Committee. .
task. Although the Sub-Commitiee was originally appointed :
primarily to undertake a comparative review of the pro-
visions of the English Companies Act, 1948, and the Indian

;. Companies™ Act, 1913, as its work progressed it was found
that this review would not, by itself, facilifate the work of
the main Committee, and it was necessary to examine the _
provisions of the two Acts more comprehensively. A com-
plete review of the Indian Companies Act was, therefore,
undertaken by the Sub-Committee on the clear under- .
standing that its recommendations- would be mnecessarily
subject to further consideration by the main. Committee.
Besides, the Sub-Committee undertook- the redrafting of
several contentious sections, and the adaptation of some

« of the important sections in the English Companies Act,

T 1948, The final report of the Sub-Committee as it was
circulated to the members of the main Commitiee consisted
of three parts—Part I, an explanatery memorandum which
explained the nature and scope of the main changes.pro-
posed by the Sub-Committee; Part II, a tabular statement .
showing the sections of the Indian Companies Act, which
required amendment, including some new provisions, which

) the Sub-Committee wished to incorporate in the Aect; and

i Part III, which contained the redraits of some existing sec-

l tions and drafts of some new sections proposed by the Sub-

l Committee. ) ‘

-

9. The Sub-Committee’s report was considered at’ the Considera.

meeting of the main Committee held from the 14th to the fon x the
18th September 1951. The Committee generally approved . iveers
of the recommendations of the Sub-Committee except in a report.
small number of issues some of which were of major® im-
portance. "The preparation of the final Report of the Com-
; mittee took several weeks. Copies of the draft Report were
s circulated to the members at the end of November 1951 and
the main Committee met again from the 4th January to the
11th January 1952 to consider the final draft. The Report
was suitably revised in the light of the Committee’s final
recommendations and submitted to Government on the
28th February 1952.

10. A few words are necessary to explain the lay-out giructure of
and the structure of the Report. ' We have divided the the Report.
Report into three Parts. Part I .deals with introductory
and preliminary maiters, which are in the nature of a
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preface to our recommendations, and includes an elucidation

of our approach to our enquiry (Chapter II), and a running
commentary on the growth and development of company

law in this couniry (Chapter III). Part II containg our .
substantive recommendations. In the arrangement of™*~

t matter in this Part, we considered that the balance of

« In Part III of our Report we have explained the present

- We have also commented on the present stage of company -

advantage and convenience was slightly in favour of follow-
ing the present lay-out of the Indian Companies Act,
although a different lay-out based on the promotion,
development, management and dissolution of companies
would have been more logical. Accordingly, in the-

_differen{ chapters (Chapfer IV to Chapter XV) in this

Part, the topics discussed closely follow the order of the
Indian Companies Act.- We have not considered it
necessary in the body of the Report to:refer to all our de-._
tailed recommendations, but have confined ourselves only-
to the more important of them. The Annexure to our
Report contains these details, while the redrafts of certain
sections of the Act and drafts of some new sections con-~
tained in the Addendum tfo the Annexure constitute an
attempt at a larger measure of precision, in respect of our
recommendations relating to some major provisions of the
Act. These redrafts and drafts are intended only for the
clarification of our ideas and intentions, and must be read
along with the comments in the body of the Report on the -

appropriate sections. In particular;” we should like to *

make it clear that they are not formal redrafts 'of the re-
leVvant sections, which must necessarily be the responsi-
bility of the.Parliamentary draftsman, but we trust that
they will, in due course, assist the draftsman in his task.

system of administration of the Indian Companies Act
(Chapter XVI) and have set out our recommendation re-
garding the structure and functions of the Central Autho-
rity that we propose for the administration of the Act in-
future and for other connected purposes (Chapter XVII). -

|
?
|
|
|

statistics and’ emphasised the need for their reorganisation »

inasmuch as they have such a close bearing on the adminis-
tration of company law (Chapter XVIII). In the last

_ Chapter we plead for a comprehensive consolidating Bill

Co-operation
by  8tate

Governments
and trade
and industry

{Chapter XIX).

-
-~ -

11. Before we pass on to the next Chapter, we wish to
express our thanks to the State Governments and other
authorities who arranged for our accommodation during our
tours and to those Government departments at the Centre
and in the States, which supplied us with facts and figures
bearing on our enquiry. We also wish to record our deep
appreciation of the ready response we received from the
representatives of trade and industry, and of the other in--
terests, who appeared before us during our enguiry and
assisted us with their notes and memoranda. We can well
imagine the time and thc¢ught which they must have
devoted to this work, and we have greatly benefited by the
views which they expressed and the opportunities that we

~

~
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had of discussing our problems relating to this enquiry
with them in course of their oral examination.

. . 12.-We also desire to record our warm appreciation acknowled-
of the help we received from our Member-Secretary, Shri gement  of
. D. L. Mazumdar. Our enquiry involved the study and services of
analysis of a mass of notes and memoranda which had been g;z rﬁi:‘rnbe’
received in the old Ministry of Commerce on the Govern- ang ﬂtaﬁg_
ment proposals for the amendment of the Indian Companies

Act and the oral examination of a large number of wit-

nesses on these documents., The responsibility for the or-
ganization of this preliminary work fell on the shoulders

of our Member-Secretary and we greatly appreciate his

skill and thoroughness in the performance of this difficult

task. He has rendered us great assistance also in the pre-

paration of this Report and we have benefited greatly by

hig knowledge of the working of the trade and industry

of this country and by the experience which he has acquired

of organising large scale economic investigations on several
commissions and committees, notably the Fiscal Commis-

sion and the Import Control Enguiry Committee,

The other officers of our Secretariat have also perform-
ed their duties in an efficient manner. In this connection
we would particularly like to mention our Administrative
Officer, Shri R. Gautam, whd was in charge of the arrange-
ments for our tours and meetings.



CHAPTER II
THE NATURE AND SCOPE OF THE ENQUIRY

13. As we mentioned in the previous Chapter, we con-
sider it necessary to preface our Report with a short defini-
tion of our attitude towards the problem of company law
reform. Some witnesses, who appeared before us, seemed
to assume that our task necessarily pre-supposed that we
should take a view of the role of private enterprise in the
economic development of the country, in the light of such
authoritative pronouncements on the objectives of econo-
mit policy as are set out, for example, in the Constitution
of India or the Statement of Industrial Policy, 1948, and
then formulate our recommendations in such a way that
they may assist in the fulfilment of these objectives. Other
witnesses suggested more explicitly that our recommenda-
tions should conform to particular economic policies, which
in their opinion, “represented the avowed aims ¢f the
present Government” and “the welfare State”,* while still
others pleaded for the recognition of the ,importance of
particular interests, e.g., labour in the administration of the
Companies Act.}

*Vide memorandum submitied by the Hind Mazdoor Sabha.

“Company Law partakes of the character of both Public Law
and Private Law, of Substantive Law and Adjunctive Law. It
regulates Commerce and Industry of the country and therefore
vitally affects the Public interest. It imparts rights and imposes
responsibilities on Private individuals and their associations and
thereby operates and controls the economic system in the society
lke the heart in the human system. Iis content will, however,
differ with the character of the society, past or present, or the one
to be shaped in the future. .

In a Socialist Society, where Nationalisation, Munieipalisation
and/or Co-operative functioning will he an order of the day,
private enterprise will play a subordinate role. In a full-fledged
Capitalist Society laissez faire becomes the dominant note. In a
Capitalist Society, however, with the- objective of Welfare State,
according to the avowed aims of the present Government and
the Ruling Party, State Control has to be exercised to check the
evils of the vested interests and unbridled economic power in
the interests of the general publie represented by the vast bulk
of the poor working and middle classes in the scciety. Keeping
these limitations in mind, we submit below some constructive
and most practical propossls for amending the Indian Companies
Act, knowing fully well that they will meet with very stiff cpposi-
tion from the small cotery of vested interests in our country.”

TVide memorandum submiitted by the Indian National Trade
Union Congress: . 4 ’

“We find that the Government has taken into consideration
the inferests of the shareholders as well as of the consumers in
preparing its memorandum. These notes however are intended
to have the special reference to and emphasise the outlook of
1§1bour with reference to the Companies Act and its administra-
ion.

We are of the opinion that labour is a partner in any business
or industry in which it is employed. Though it does not con-
tribute” capital, it performs its functivn by contributing labour
which is as- essential an Ingredient as capital in the production
of goods or rendering of service. The partnership referred to by
us is not one.in the strict legal sense but in the sense mentioned
above and it is from this noint of view that we are making cur
observations.”

10

Approach

to the prob-

lem,
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14. For the reasons which we'explain below we have
not adopted any such a priori approach. In the first place,
our terms of reference are specific and leave little scope
_ for exploration in the fascinating field of _economic objec-
~-tives. Secondly, as we read the ‘“Directive Principles of
* State Policy” in the Constitution, as enunciated in articles
36 10 51 of the Constitution, they seem to us to be primarily
| concerned with laying down a broad pattern of economic
' and social advance rather than ‘any specific policies. As

! the Planning Commission observes—*

“Briefly, the Directive Principles visualize an economic
and social order based on equality of opportunity,
social justice, the right to work, the right to an

i adequate wage and a measure of social security
for all citizens. They do not prescribe any rigid
economic or social frame-work, but provide the
guiding lines of State Policy.”

i The Industrial Rolicy Statement of 1948 is more germane to

! . our enquiry; for in its explicit acceptance of a system of

! mixed economy, it provides the basic justification for the

: joint stock form of private enterprise.- Apart from this,

, « however, the statement in its affirmation of general princi-
~ ples relating to the different aspects of industrial develcp-
ment in this country, understandably gives little indication
of the attitude of Government on the concrete problems of
company law and company management with which we
are concerned. -

———— ———

agement in which organisation, capital and labour are
| brought together in a particular form of relationship, which
+ g constitutes the essence of private enterprise. An enquiry
A ®into company law-must, therefore, be necessarily based on
a tacit acceptance of the fundamental postulates and as-
| sumptions of private . enterprise. This does not imply that

i one must accept private enterprise as the mainspring of

economic activity, much less approve of all that passes for
~#  private enterprise in this or other countries. All that it
* means is that one should recognise the limitations of an
enquiry such as ours, which is concerned primarily with
the mechanics of company management and not with the
basic economic logic underlying if.

The operation of privaté enterprise under modern condi-
tions, must, however, be subject to the acceptance of certain

broad social objectives and of some recognised standards -

*Vide The First Five Year Plan—A Draft Oufline, p. 11.

15..The truth is that company law is primarily ~con- Limitation:
cerned with means and not ends. It attempts to provide a of the en
| legal frame-work for the corporate form of business man- 9
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of behaviour. The Plannihg Commission, in its draft out-

line of the first five-year plan, stressed this point when it

observed:

“In a planned economy, private enterprise has to visua-
lise for itself a new role and accept, in the large
interest of the country, a new code of discipline.
Private enterprise, like any other institution, will
enjoy and justify itself only to the extent to
which it proves to be an agent for promoting the
public good.” ’

In our view, this new role of private enterprise is not,
however, so much an incident of a planned economy as a
consequence of the historical developments in the role of -

the State, irrespective of whether it has adopted a plan of ™"

economic development or not. The working of company
law, in any country, must take note of this factor, which
will become increasingly important in future. It is to this
aspect of company law that paragraph (1) of our terms of
reference apparently draws our attention when it enjoins
on us to have due regard to the conditions necessary for the
growth of joint stock enterprise and the desirability of"
adequately safeguarding the interests of investors and the
public. -

-

16 In this view that we take of the task assigned to us,
we consider that company law is essentially a formal sys-
tematisation of the struecture and mode of operation of a
particular type of economic institution, and the complicated
nexus of relationships which it has built up between the
promoters, investors and the management is a bye-product
of the operation of private enterprise in what is usually
called ‘a “free” society. In the Chapters that follow, our
object will be to consider to what extent it is possible to

'
I
'

rd
adjust the structure and methods of the corporate form of §

business management with a view to weaving an integrat-
ed pattern of relationships as between promoters, inves-
tors and the management, so.that

-

(a) the efficiency of the corporate form of organisation
may be increased as measured by accepted stan-
dards; .

(b) managerial efficiency may be reconciled with
the legitimate rights of investors;

(c) the interests of creditors, labour and other part-
ners in production and distribution may be_ duly
safeguarded; and

(d) the attainment of the ultimate ends of social
policy is helped and not hindered by the manner
in which the corporate form of business organi-
sation works in this country. |

- PR
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17. Tt follows from this general a;;proach that subject Problems of

to what we have stated above,. we consider the specific
problems of economic policy as such; t¢ be outside our pur-
view, although we are free to admit that some of them,
e.g., the problem of monopoly or the problem of the ccn-
.4 -centration of-economic power, have a close bearing on our
- work, 1t is nct, however, the ptovince of company law to
anticipate what economic policy should bhe, and we fully

endorse the following observations of the Cohen Commit-

tee: -

“We have regarded the question of general economic

policy, which embraces such- matters as mono-

polies as outside our terms of reference. The
company law should, in our view, deal with com-
panies irrespective. of their particular activities;
" "questions of economic policy should be dealt with
: by legislation directed to that subject, and kept

panies.” -

A further limitation to the scope of our enquiry arises
from the fact that, although we are concerned with the
efficient working of the corporate form of organisation, the

economio
_poliey - and
industrial
meanagerment
outside
scope of en-
quiry.

distinet from the general law governing com-

problems of industrial management and industrial relations

which closely affect it are outside our scope. This has an

4. important bearing on paragraph (2) of our terms ¢f refer-
ence, which- asks us to consider and report on any other
matter incidental to the administraticn of the Indian Com-
panies Act, in its hearing on the development of Indian
trade and industry. Structural and procedural imprcve-
ments can only create conditions; the efficiency and vigo-
rous working of private enterprise must primarily depend
upon the initiative and drive of the management, the orga-
nisational and directing ability of managers and the other
supervisory staff who are in"day-to-day charge of a business
undertaking, the technical efficiency of all grades of labour
and last’ but not the least on sound and harmonious rela-

A_tions between labour and the management. No reform of
company law can secure these desiderata and to that extent
the contribution -of a sound system of company law to the
“efficient and economic management of' companies or the
development of Indian trade and industry” must be neces-
sarily limited.

~  18. We have'considered it necessary to elucidate at some
length our general approach to our task and to indicate the
limitations subject to which our enquiry has been " carried
on, because we are anxious to place our terms of reference

-~ in their proper perspective, and to discount in advance any
undue expectations that may be entertained about the
nature and scope of our recommendations. Nevertheless,
we trust that there is nothing that we have said in the
foregoing paragraphs that will be deemed to belittle the
importance of a comprehensive enguiry into the company

Role of joint
stock com-
panies in
economic
development.
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law of this country. The growth of joint stock enterprise
in this country since 1936 has been so rapid and joint stock
companies now cover so large an area of the industrial and
commercial field in the private sector of the country’s eco-

nomy that the structure and mechanics of company man- _

agement have become a subject of great practical import- -

ance. What the London Economist observed in this con-
text in its memorandum to the Cohen Committee applies

~ with equal force to India:

“The operations of companies now embrace by far the
largest part of the economic life of the commu-
nity that is nof under direct Government con-
trol. One of the most important ways in which
Government can inform itself about the econo-
mie condition of the country is through the re-

cords provided by company finance, which .are \

also indispensable as registering the effects of
Government policy. But it is not only because
of its by-product of statistical information—
important though that is—that company law
impinges upon econcemic policy. - It is also clear
that the execution of Government’s economic
policy must itself very largely operate through
the medium of companies.”

Shortness of time and inadequacy of data preclude us

i
1

from attempting a statistical assessment of the role of joint ®

stock companies in the economic development of this
couniry. That task must be left over for future research,
possibly by the Central Authority which we propose, after
it has re-organised company statistics and filled up to some
extent the existing gaps in our statistical knowledge about
the working of joint stock enterprise in this country.
In Appendix II to our Report, we merely set out some
llustrative figures showing the growth and development
of joint stock companieg during the last few years. We have
also dealt with the subject of Company Statistics in

Chapter XVIIL . 1

It follows from what we have stated in the foregoing
paragraphs that, while company law cannot anticipate
economic policy, much less be based on any a priori view
as to the appropriate economic ocrganisation of a country, it
is very much its province to have the instrumentis of policy
clearly set out. A precise formulation of the concepts and
categories in company law is necessary not only to define
the relationships between the parties inferested in the
promotion, formation and management of a company, but
also to subserve the ends of public policy.. Thus, if Govern-
ment consider that it is in the public interest that joint
stock companies should follow a particular line of policy,
it should be possible to identify clearly these concepts and
categories so that they can be used as insirumentalities of
that policy. To give only one example, it is now generally
accepted that one potent method of controlling inflation is
to regulate the volume and nature of investments, but such

P~
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regulation must extend to investments by Government as
well as by the general public, including companies. A
litttle reflection will show, that if this regulation is to be
fully effective, it will be essential to have the wvarious
- categories of company finance clearly defined, so that
significant movements in them may be capable of identi-
fication and kept under careful watch. Otherwise, it will
ke impossible for Government to prevent the diversion of
company funds for purposes, which will not only thwart,
but defeat national policy. In other words, to generalise
from this illustration the mechanics of company formation
~and management must be rendered sufficiently fool-and
knave-proof, not only for the benefit of those who are in-
terested in a company buf also as an aid to.the attainment
of approved economic objectives. It is from this point of

b view that we have approached our task, -

A
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CHAPTER III

GROWTH AND DEVELOPMENT OF COMPANY LAW
IN INDIA _

19. In India following the English Companies Act of
1844*, an Act for “Registration of Joint Stock Companies”
was, for the first time, enacted in the year 1850%. Every
unincorporated company of partners associated under a
deed containing a provision that the shares in the stock
or business of the said company were transferable without
the consent of all the partners, and also every company
established for some literary, scientific of charitable pur-
pose, whichr did not carry on any business for. the pecuniary
benefit of any of the proprietors or shareholders, were en-
titled to registration under this Act. The Supreme Courts
of Calcutta, Madras and Bombay were authorised to order
such registration. : .

20. Althongh in this Act the privilege of limited liabi-

R

lity was not conferred on the members, several important .

provisions relating to the management of joint stock com-
panies were, for the first time, enacted, e.g., provisions re-

. lating to holding of one or rhore general meetings every

year; holding of extra-ordinary general meetings upon the
requisition of seven or more members; prohibition as to
purchase by the company of its own shares or grant of loan
to -any person on the security of such shares; prohibition
of and restriction to granting loans to the directors and
officers of the company or their becoming security or
guarantee for any loan; half-yearly audit and report by
auditors on balance sheet and profit and loss aceount. There
were provisions regarding transfer of shares. Trusts were
not recognised. Suits by or against a company registered
under the Act were allowed to be instituted in its register-
ed name: The company was permitted to sue, and be sued
by, its shareholders, and thus its distinet entity was recog-

N

nised. Unpaid capital was debt to the company. In the .

case of insolvent companies there were provisions like the
winding-up proceedings, and the directors might be exa-
mined on oath as provided in the present Act. Rateable
contributions were to be realised from the shareholders for
payment of the company’s debts. Liability of past

members was indicated;.and finally, the company was to {

be dissolved. Thus the Act of 18507 may be said i¢ be the
nucleus around which subsequent Companies Acts
developed, though strictly speaking they were all enacted
on the lines of the English Companies Acts.

~

*7 and 8 Victoria, C. 110
TAct XLIIT of 1850.

T 16
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21. In 1857 an “Act for the incorporation and regulation
of Joint Stock Companies, and other Associations either
with or without limited liability of the members thereof*
was passed; but under this Act the privilege of limited
liability was not extended to any company*formed for the
purpose of banking or insurance.** This disability was re-
moved by Act VII of 1860 passed on the lines of the English

Indian Acts

between

1857 . ond
1913.

Act of 1857. Then following the English Act of 1862 & .

comprehensive Act was passed in India in 1866F for con-
solidating and amending “the laws relating to the incorpo-
ration, regulation and winding up of Trading Companies
and other Associations.” This Act was recast in 1882%F
embodying the amendments that were made in the com-
pany law in England up to that time.

Between the years 1882 and 1913 the following amending
Acts were passed in India: -

‘Act VI of 1887—providing for priority of debts in the
" winding up of a company. .
Act XII of '1891—making some verbal corrections and
introducing the word “hundi” after the word
“bill” in s. 144, cl. (f) of Act VI of 1882.

Act XTI of 1895—giving power o companies to alter
their objects or forms of constitution subject to
confirmation by the High Court. .

Act IV of 1900—authorising certain companies to-keep
branch registers of members in the United
Kingdom. ‘

Act IV of 1910—authorising payment of interest out of

“capital and re-issue of redeemed debentures.

22. Then following the English Companies (Consolida-
tion) Act, 1908, the present Companies ‘Act§ was passed in

India in 1913, which is, as were the previous Acts, a close

reproduciion of the English Act§§ in its comparable pro-
visions, although in certain particulars, the Indian Act
differed from the English Act. Some minor amendments

were later on made in the Indian Act between 1914 and
1932¢. .-

23. Extensive amendments, partly on the lines of the
new provisions introduced in the English Companies Act
of 1929 and ‘partly to deal with the problems relating 1o
managing agents; were made by the Indian Companies
(Amendment) Act, 1936, which received the assent of the
Governor-GGeneral on the 27th October 1936, and camie into
operation on 15th January 1937 (vide Gazette of India
dated 28th November 1936, Part I, p. 1492).

zAct XIX of 1857. oot

#x7hid, 5, 1 (proviso). .

+Act X of 1866. . ) ‘
sthet VI Off 11981832. N

Act VII of .

§§In re Mirza ‘Ahmed (1924) M.W.N. 582, 83 1. C. 94.

GActs X and XI ofr 1914, Act XI of 1915, Acts XLII angd.

YLVII of 1920, Act XXXIII of 1926, Act XIX of 1930 and Act' I of
1932. : .

461 MofT. |

Act VIX of
1913.

Act XXTI of
1936,
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~ The Act of 1936 was an amending and not a consolidat-
ing Act as will be seen from the following extract from the
Statement of Objects and Reasons appended to it:—

“The revision of the law in England took the form of a
consolidating Act which completely replaced
the Act of 1908, This course has not been
followed here. The arrangement adopted in the
new English Act has attracted unfavourable cri-
ticism to an extent which does not encourage its
adoption, and there are manifest advantages in
retaining the form of the existing Indian Aect

- with the'administration of which the Courts are
now familiar even though the additions to it by
this bill are extensive. In the amendments pro-
posed, the lines followed in the overhaul of the
English law have, in accordance with the -poliey
followed in the past, been adopted. India has,
however, problems peculiar to itself, for example,
those connected with the managing agency
system. The special provisions relating to bank-
ing companies have been included because there
is no immediate prospect of legislation dealing
solely with this subject being undertaken. 'The
recommendations of the Central Banking En-

- quiry Committee have been carefully considered
in drafting these provisions.” .

24, .S}ncé 1936, there were further periodical amend-

_ amendments. ments of the Act of 1913 in 1937, 1938, 1939, 1940, 1941,

1942, 1943, 1944, 1945 and 1946 necessitated by the defects
- disclosed in the Aet and in the amending provisions of
1936.* The Government of India (Adaptation of Indian
Laws) Order, 1937, alsd required some formal amendments
in the Act of 1913 in order to bring it into line with the
constitutional changes introduced by the Government of
India Act, 1935, Similar formal amendments also followed
the India (Adaptation of Existing Indian Laws) Order,
1947, after the Partition of the country, and some further
verbal amendments were made in a large number of sec-
tions by the Indian Independence (Adaptation of Ceniral
Acts and Ordinances) Order, 1948, which came into force
on the 23rd March 1948, and by the Adaptation of Laws
Order, 1950, which ecame intd force on the 26th January
1950, after the constitutional status of India was changed
into a Sovereign Democratic Republic. )

*Act XX of 1937.

Act 11" of 1938, -

Act XXXIV of 19354, ' -
Act XXXII of 1940,

Act XXVI of 1941. .

Acts XVII and XXI 'of 1942,
Act XXX of 1943, -, .

‘Act IV of 1944,

Acts IV and VI of 945,

Act XIII of 1946.
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" An important development in company law took place
when the Government of India promulgated the Indian
Companies (Amendment) Ordinance, 1951, on the 21st July
1951. -In this Ordinance Government, for the first time,

_assumed extensive powers to intervene directly in the

- affairs of a company and also greatly extended the powers ’
of the Court to take suitable action when the affairs of a
company were being conducted in a manner prejudicial to
its interests or in a manner oppressive to some part of its

- members. The Ordinance was replaced with some changes
by Act LII of 1951, the Indian Companies {Amendment)
Act, 1951. Before the Bill to replace the Ordinance was in-
iroduced in Parliament, the Governmerit of India were
good enough to consult us about the provisions contained in
the latter. In order to consider this reference from
Government, a special meeting of the main Committee was

. fealled in Calcutta where our Sub-Committee was already

* ' in session. Our views on the Ordinance were communicat-

ed to Government in a letter from our Member-Secretary .-

No. 4(25)-CLEC/50-51, dated the 4th/6th August 1951,

which we reproduce in Appendix TIT.

25.”As we have pointed out in our introductory Chapter, N?d for
the need for some further substantial amendments in the jo oo i
Indian companies was felt soon after the end of World manifesting
War II. The sudden and hectic increase in industrial pro- after World
-Jduction in response to the growing tempo of war demands, War IL
. brought in its train several malpractices in company for-
mation and company management. The existing lacunae in
the Indian Companies Act, 1913, and the defects in its
administration enabled some businessmen and financiers,
with no long and honourable traditions of service to the
community, to misuse and sometimes to pervert the pro-
visions of the company law to serve their private ends,
while the absence of any adequate and effective organisa-
tion for the administration of the Act rendered remedial
action through suitable administrative measures extremely
difficult. As long as the war lasted, ' the expansive pull
+exerted by the war economy on domestic production
masked these malpractices, but the end of the war brought
them out {o the surface and exposed them to the full view
of an increasingly critical public, which had been already
hit hard by the aftermath of the war, and was thereafter
apt to ascribe most of its post-war ills {o these undesirable
practices in trade and industry®*. A demand for early re-
form of the company law arose; and in current discussions
on this subject, emphasis was laid particularly on the
following aspects of company law:

Tt

*Several authoritative reports, e.g., those of the Fiscal Commis-
sion, the Income-tax Investigation Commission, the Industrial
Finance Corporation (Second Report) and the“Planning Commis-
sion, to name only a few, have since drawn attention to many of
these malpracticess In course of our enquiry, we brought the
observations contained in these reperts to the notice of our wif-
nesses who generally acquiesced in them.
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6)) ‘the manner in which companies were promoted
and formed—with particular reference {o the

' law about prospectuses, minimum subscnptmn
; and allotment of shares;

T(i) the nature and scope of the conirol exercised by
shareholders on the management of a company;

! ' (iii) the powers and functions of directors and the
) control exercised by.them over the companies
- and their managing agents;

. (iv) the terms of appointment and conditions of service
of managing agents and their powers and func-
tigns wvis-a-vis the directors of a company and
the general body of shareholders;

(v) the powers of invéstigation and inspection con~{
ferred on Government in cases of gross mis-
management of the affairs of a company; :

(vi) the manner in which company aecounts were kept .
and audited; )

(vii) the position of minority shareholders and the pro-
tection to be accorded to them;

v (viii) the rights of shareholders and creditors in winding

PN

u

(ix) thepadmlmstratmn of the Indian Companies Act,~.” ;

' E YL including .the need for an authoritative body to
keep a close and contmuous watch on investment

markets. .

. The above list includes all the ‘major topics set out in
the ‘Government Memorandum on the Afmendment of the
Indian Companies Act. A few other items included in it -

: deal with minor issues with which we shall deal in course

' . of our Report but to which no specific reference seems

hecessary at this stage. . .

Need for 26. We have kept these issues in’ the forefront of our-

) 33?3'°§§3' enquiry and. hope our reccmmendations deal with thém-*"
' mont | ang 2dequately. We were glad to find that a large consensus of
consclidated Opinion among the witnesses, whom we examined, favoured
legislation. a thorough amendment of the Indian Compames Act. It
. would be instructive to record that some witnesses, who
\ in their written statements had opposed the comprehen-
- : sive- amendment of the Act, admitted in course of their
' ' oral examination that such piecemeal legislation would
hardly serve its purpose and if the amendment of the
Indian Companies Act- was to be taken into hand, it was

as well that it should be amended comprehenswely In .
‘ K fact, the need for a carefully drafted consolidated legisla- b=
tion was strongly emphasised by certain witnesses, In the
F - next Part ‘of our Report, we deal with the more important
| ", of our recommendations. We trust they will be found not
i only comprehensive but also in line with' the historieal
development of company law in this. country which we

have traced inl this Chapter




. PART It

In this Part, we explain and elucidate the more impor-
tant of our recommendations, a complete list of which is

- set out in a tabular form in the Annexure to our Report.

As we have pointed out in Chapter I, in the formulation of

" these recommendations we have f)referred to _follow the

chapter arrangements in the Act of 1913 rather than a more
logical order largely for reasons of practical and drafting
convenience, but it will be for Government after they have
considered our recommendations, to decide’ whether the
draft of the appropriate Bill in future should follow ihe
lay-out of the existing Act or a different arrangement of
matter. We would add that in view of-the detailed . pro-
posals contained in the Annexure, and the redrafts and
drafts of some difficul{ and controversial sections which
we ‘have attempted, as an aid to the clarification of our
intentions in some complicated. issues, we have not con-
sidered it necessary to comment at much length on our re-
commendations. QOur observations in this Part of the
Report are, therefore, confined primarily to those recom-
mendations which, in our view, raise important questions
of policy or mark some significant departure from the basic
ideas or principles underlying the provisions of the present
Ac :

21
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CHAPTER IV
DEFINITIONS AND JURISDICTION
“ [Part I of the Indian Companies Act, 1913]
Definitions
27. As will be seen from the Annexure to this Report, (Pages 255
we have suggested several amendments to the existing de- 231 of the
finitions, the more important of which relate to the Annesure.)
following:— - .
(i) debenture
{ii) manager ) ‘
(iii) ‘managing agent
X (iv) registrar
(v) prospectus
(vi) subsidiary and holding companies.

(i) Under the existing definition, ‘debenture’ inciudes
. ‘debenture stock’. A debenture means a document which
either creates ‘or acknowledges a debt. Ordinarily a de-
benture constitutes a charge on the undertaking of the
company or some part of its property, but there may be
debentures without any such charge and under the law, it

'™ is not necessary that the debentures should create a

charge. We have, therefore, brought the definition of

‘debenture’ in line with that contained in the English

Companies Act, 1948, which defines ‘debenture’ as including

‘debenture stock, bond and other securities of a company

whether constituting a charge on the assets of the company

or not’. (ii) and (iii) The definitions of ‘manager’ and .

‘managing agent’ gave us a good deal of anxiety, but in the

end we.agreed that the distinguishing characteristics of the

former should be that he'should be (a) an individual, (b)

in charge of the whole or substantially the whole of the

management of a company, (¢) whether under a formal '

contract of service or not, and (d) serving under the

administrative control and supervision of - the direetors.

A managing agent, on the other hand, may be (a) a person,

firm or a company, (b) in charge of the whole or sub-

stantially the whole of the management of a company,

but (c) deriving his or its authority by virtue of an agree-

ment with the company or by virtue of the memoerandum

or articles of association containing the tferms of such

agreement. Unlike a manager, who would be adminis-

tratively under the control and supervision of the

~ directors, the latter’s control over a managing agent would

~.  be exercised only in terms of the agreement or the pro-
visions of the Act. In this connection, we would refer to Managt
the new definition of ‘managing director’. which we have glogor ¢
recommended, and which fills a lacuna in the present Act. .
The distinction between a manager and a managing
director, as we see it, is that whilst the latter derives his

23
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power of management from an agreement with the company
these powers need not necessarily extend to the whole or
even substantially the whole of the company’s affairs but
may be and very ofien are restricted to one particular. .
. aspect of such affairs; unlike a managing agent the manag- I .
ing director must be an individual director of the company.
In paragraph 146 1of our Report we have recommended
some special provisions abcut the appointment and terms
of office of a manager and a2 managing director, which will .
further bring out the distinction between them and a
managing agent. (iv)} The present definition of ‘registra+’
is unnecessarily restrictive. We. have accordingly
widened its scope. (v) In the definition of ‘prospectus’, we
have included trade advertisements, which were in our
view erroneously excluded by the Indian Companies
Subsidiary (Amendment) Act, 1936. (vi) We have entirely recast _~
and holding the definitions of subsidiary and holding companies and =~ ™
COmPAmes.  replaced ‘the existing definitions in section 2 of the Act by
the provisions of section 154 of the English Companies Act,’
1948. The effect of this new definition would be that
.company A would be deemed to be a subsidiary. of
company B, if one of the following conditions applies:

(i) company B is both a member of company A and
confrols the compesition of the board of direc-
tors, or. .o '

(ii) c¢mpany B holds more than half of company A’s
equity share capital in nominal value, or

. (iii) company A is a subsidiary of any subsidiai‘y of
~ company B. |

As a corollary, a company is defined as a hplding company
of another, when that other company fulfils the above -
conditions so as to make it a subsidiary of the first. -It will
be.noted that a company under the new definition, may be
the subsidiary of another even though it is not a company

- *.

' within the meaning of the Act. : pe

Certain addi- 98, We also recommend that the ffolloviring terms be.
;‘g;:;g’m défined in the future Indian Companies Act on the lines of

(Pages 225- _OUr recommendations (vide pages 225—231 of the Annex-
23lof the ure):
Annexgre.)

(i) managing Qirector
(ii) associate of a managing agent
(iii) Central Authority .
) (iv) book and/or paper o . _“'=
- (v) documents™ . . )
(vi) Financial year . '
«(vii) issued generally
- (viti) body corporate
(ix) branch office. . ,
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‘(i) We have already commented on the definition ¢f a
‘managing director’. (ii) The need for the definition of
‘associate of a managing agent’ arises from the fact that
experience has shown that if the provisions of the Indian
Companies Act relating to managing agents are to be ade-
quately enforced, it is necessary to close the loophole, now
provided by this category of persoms. For, it is obvious
that it is no use laying down restrictions on some particular
activities of managing agents, if they can be legally carried
on through the agency of their ‘associates’. This closely
follows the definition contained in the Indian Companies
{(Amendment) Act, 1951. (iii) Elsewhere in our. Report,
we elucidate our views on a central organisation for the
administration of the Indian Companies Act. We have re-
commended that the powers and duties now conferred by
the Act on the Central Government, as well as some new
powers and duties that we have proposed, should be exer-
cised and performed by a statutory central organisation in
over-all control of the working.of company law in this
country. The definition of ‘Central Authority’ follows this
recornmendation. (iv) to (viii) The other additional defi-
nitions which we have suggested follow those in sub-
sections (1) and (3) of section 455 of the English Companies
Act and do not call for any comments, except the definifion
of “financial year’, where in view of our substantive re-
commendation as fo the period during which the annual
accounts of a company should be made up, we consider
that the English definition should be appropriately modi-
fled. We suggest a definition of ‘branch office’, which would
differ according to the nature of the company. In the case
of a bankng or insurarice company, a branch would mean
an establishment described as a branch by the company.
In other cases, a branch office would mean an establish-
meht where the same or substantially the same activity as
that undertaken in the head office is carried on, and would
not include the producing or manufacturing centres or
places where they are situated at places other than the
registered office of the company. We have thought it fit to
give this definition because of the tendency noticed ih some
concerns treating even manufacturing cenfres as branches
and because of the practical difficulty in determining as to
what exactly a ‘branch’ means. Cases of manufacturing
centres within a radius of say, 50 miles of the registered
office were cited. It would be a curious process fo treat
these manufacturing centres having the entire activity as
branches so that particularly no check would be exercised -

. and only branch returns would be forthcoming.

~

29. We have left the definition of ‘com:npany’ in the oNam“!ity
present Indian Act unaliered, but we consider if necessary of companies.

to draw the attenfion of Government to the definition of
this term in the company legislation of some other coun-
tries, where one of the legal requirements of a company is
that one or more directors of the company should be
persons of the nationality of the country in which the

~
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advigers.
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company is formed and registereci. ‘Thus, the General

Corporation Law in the State of New York provides that—

“The business of a corporation shall be managed by
its board of directors, all of wiiom shall be of
full age and at least one of whor shall be a
citizen of the United States and a resident of this
State."* . -

Similarly, Swiss legislation lays down that—

“the sole director of a company, and if there are

~ more, the majority of directors must be of Swiss

nationality and domicile. For holding companies,

if the main purpose is investment outside Swit-

zerland, Government may grant exemption from

this requirement. Violation of the law may give
cause for judicial dissolution,””**

We refrain from making any specific recommendation on
this subject, as it is closely linked with the gquestion of
foreign capital, and Government policy towards foreign
investments in general. We have not had any opportunity
of discussing the implications of this policy with repre-~
sentatives of the Government of India who could speak
with authority on this matter, and therefore, do not wish

to make any definite recommendation, except to bring the

igsue to the notice of Government. If Government desire
to amend the definition of ‘company’ on the lines of the
New York State or the Swiss Law, they will no doubt also
examine the alternative of suitably amending section 83A

of the Indian Companies Act, which provides for the

appointment of directors.

30. In order to safegu'ard the position of professiqnal
advisers like solicitors, auditors and others, and to limit
their liability, we consider it desirable to incorporate a

of the Anne- sub-section similar to sub-section (2) of section 455 of the

xure.)

English Companies Act, 1948, with the proviso that this

- sub-section should apply except where the Act otherwise

prescribes. This sub-section provides that a person shall
not be deemed to be a person in accordancg with whose
direction or instructions the directors of a company are
accustomed. to act merely by reason of the fact that the
directors of the company act on advice given by him in a
professional capacity. Unless this immunity is given to pro-
fessional advisers like solicitors and auditors, it will be
diffieult for them to carry on their professional work. In

several sections of the Act (c¢f. our redraft of section 86D— .

item 11 of the Addendum to the Annexure) we have re-
‘commended that certain prohibitions or restrictions should

"be imposed on directors and managing agents and on those
persons in aecordance with whose directions or instructions .

they are accustomed to act, and that the penalties which

*Article 2, section 27, vide page 21 of McKinney’s Consoclidated
Laws of New York—General Corporation Law, Bock 22,

**Cf. Swiss 0. R. 711, quoted by A. Levy in Private Corpora-
tions, Vol. II, page B8T7. . b

-

~
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we have proposed for directors and managing agents who
contravene the provisions of these sections should also ex-
iend to the latter category of persons. It is not our desire
that professional advisers should come within these res-
trictive or penal provisions of the Act -merely because
they have tendered advice to directors and managers con-
cerned and the latter have acted on such advice.

Jurisdiction’ of the Courts

31, The only important recommendation on the ques- (Pages 23t &
tion of jurisdiction that we make is that certain types of 282 of the
suits and proceedings under the Companies Act should be Arnexure.)
triable exclusively in the High Courts. In Chapter XIII we
have suggested that sections 164 and 165 of the Indian Com-
panies Act should be so amended as to provide that
winding-up proceedings in respect of companies with a
subscribed shate capital of rupees one lakh and " over
should take place  only in the High Courts. We_ would
further suggest that suits arising oui of the new sections
153C and 153D, which we propose on the broad lines of
section 210 of the English Companies Act, 1948, should also
similarly be exclusively triable in the High Courts. The
evidencé that we received on this subject was, on balance,
definitely in favour of the centralisation of jurisdiction in
difficult and complicated matters, arising out of the Indian
Companies Act like those mentioned above, The only
argument against this recommendation was the possible
increase in costs to litigants in the districts, but from the-
testimony of well-informed witnesses who appeared before
us, we gathered that even at present in all complicated
cases of the type we have in mind, it was usual to obtain
legal assistance at considerable cost, from the bars attach-
ed to the High Courts. We do not, therefore, think that
the additional c¢ost to litigants in the districts, that is
likely to result from our recommendation, would be appre-
ciable. In any case, the case for the centralisation of juris-
diction-in the type of cases that we have in view is so
strong that we do not hesitate to recommend this step.

There is one point arising out of our recommendations
1o which we would like to draw particular attention.
While we have been unable to accept the suggestion in the
Government Memorandum that the jurisdiction of Distriet
Courts shotld be widened and uniform powers should’ be
conferred on them, and have recommended instead that:
certain types of cases under the Indian Companies Act
will be triable exclusively by the High Courts,. we would
like to make it clear that our recommendations on this
point are subject to administrative arrangements bheing
made by the High Courts cohcerned {o dispose of such suits
and proceedings as expeditiously as possible. We were told
by witnesses that congestion of work in some of the High
Courts was considerable.. If this is so, we suggest that
company cases should receive priority and as far as possible
should be allotted to a special judge in each High Court.



' CHAPTER V - )

. CONSTITUTION AND INCORPORATION OF
COMPANIES :

[Part II of the Indian Companies Act, 1913] ~ I

‘ 32. This Chapfer is.concérned with the mechagics of in-
corporation of joint stock companies. Our comments and °
recommendations are confined only to the following topics:

(i) alteration of memorandurm of association;

(ii) form in which articles of association .are to be
registered;

(iii) names of compames and
(iv) mcorporatlon' of assomatlons ‘not for profit.
Alteration of memorandum of association . &

33. Sections 6 to 9 of the Indian Act contain the provi-
sions relating to the memorandum of association of a com- '
pany, while section 12 sets out the manner in which it can
be altered. On the general subject of the conditions of a
memoranduim and particularly on the objects of a company,
we received a good deal of evidence, Several witnesses
complamed to us that companies 1ncorporated ostensibly for
“the purposes of manufacturing cotton textiles were engaged
in the niaking of acids, chemicals, sugar, vegetable ghee,
etc., while companies formed for the manufacture of sugar e
were rmanufacturing .industrial solvents, photographic
chemicals, ete., and argued that it was highly improper that
the resources.of compariies should be thus invested in under-
takings which had so little to.do with the principal busi-

-ness for which they had been formed. Merely because _
many objects form part of 2 memorandum, there is no .
reason why the shareholders should be regarded as having -
-acquiesced in -authorising the directors to undertake acti- \
vities which are completely removed from thé main object [
of the company. While there was general agreement ‘among '
us that it was neither in the interests of shareholders-nor
of creditors that companies should take all conceivable e
powers in their memorandum to transact this or that busi-
ness, we found it difficult to devise a working formula under
"which restrictions could be imposed on their powers to do Co
's0, without introducing an element of rigidity into their
constitution -that might, ‘'on occasions, seriously prejudice
their interest or-impede their efficient working and the -
. growth of industries. In this connection, we considered the
practicability of distinguishing between the principal and -
the incidental and ancillary business of a company on the
lines of sections 7 and 14 of the Canadian Companies Act,’
1934*, While we fully appreciated that in theory a °
reasonably tenable case could be made out for this distinc-
tion, and in many cases 11; might provide a useful safeguard

/

4?“

# 924.25 George V, Chapter 33, as amended by 25-26 George V,
Chapter 55

‘o8 .
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against the illegitimate extension of a company’s activities,
we were unable o find any practicable method by which

this distinction could be generally enforced. Even if some

practical method could be’ devised, we doubt very much
whether it shopld .be followed in the. existing c¢ircum-
stances. The difficulty ‘arises from-the fact that, while in
some cases it may be possible to distinguish between the
principal and ancillary business of a company with suffi-
cient precision to enable effective legal provisions to be
made on-the basis of this distinction, it is extremely diffi-
cult, if net impossible, to do so in all cases. Begides, even
it it were possible to draw a sharp line between these two
types of business, it may well be that, in many cases, the
seemingly incidental or ancillary obJects of a'company are
as important as its principal objects, and in that case there
would be hardly any justification for treatmg the two
objects differently.

The Cohen Committee in England approached the sub-
ject from a different point of view. It admitted-that the
existing prolixity in defining the objects of a company in its
memorandum of association was neither in the interest of
shareholders nor of creditors, and as memoranda of associa-
tion were now drafted, the doctrine of ultra vires was an
illusory protection for 'shareholders and a pitfall for third
parties dealing with a company.- But it took the view that
the ‘prevailing practice was largely a consequence of the’
rigidity of the then existing provisions of the English com-
pany law relating to the alteration of a memorandum, and,

therefore, recommended considerable relaxation in these
provisions and in parficular suggested that companies
should have as regards third parties the same powers as an
individual. Its recommendations were, however, rejected
by Parliament, as constituting too radical a departure from
an established principle of the English company law and
eventually, the modified provisions of the present section 5
of the English Companies Act, 1948, read with section 23 of
the Act, were accepted as a fair compromise‘ between diver-
gent pomts of view. ;

In the circumstances of thls country, we do not conSIder
any such relaxation in the existing provisions of the Indian

" Act either necessary-‘or degirable. Nor do ‘we favour any

'

intervention in this matter either by the Central Govern- '

ment or by the proposed Central Authority. Instead, we
would rely on the responsible judgment of the management'
and the periodical vigilance of shareholders. Our specifi¢
recommendations relating to the powers of directors and
managing agents to borrow and to lend and to purchase the
shares of other companies will go far to restrain reckless

investments. It is also our hope that the general result of .

our other recommendations may be fo instil a greater sense
of -responsibility in directors-and managing agents and to
create a greater degree of alertness on the part-of share-
holders, I, however, our expectations in this regard are
belied and the managements of companies continue to in-
dulge in activities only very remotely connected with their
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principal business, we recommend that Government should

take stock of the situation and introduce such legislation as
may be necessary to check the evil. For the present, we do

" not think that the evil is either so serious or widespread as

Certain
regulations
to be adopt-
ed by all
companies.
(Page 233
of the
Annexure.)

Il

Managing
Apency
agreement
to form part
of articles.
(Page 234

of the .,
Annexurae.)

to call for immediate action.
Articles .of Association

34. Sub-section (2) of section 17 of the Act contains a
list of the regulations in Table ‘A’ which must be adopted
by all companies incorporated under the Act. In paragraph
239 of our Report, we have commented on the regulations
contained in Table ‘A’ and have recommended the deletion
of some of them and the conversion of some others into
compulsory regulations. We have further suggested that
the compulsory regulations should be removed from Table
‘A’ and incorporated in the Act as substantive provisions.
In view of this, we do not consider it necessary that the
compulsory regulations should again be enumerated in sub-
section (2) of section 17 of the Act. This sub-section should;
therefore, be suitably amended

35. Having regaI:d {0 the importance of managing agents .

in the working of joint stock companies in this country, we
recommend that copies of managing agency agreements or’
where such agreements are still under consideration at the
time of the preparation of the articles of a company, copies
of the draft of such agreements should be printed and affix-
ed to the articles of association before they are registered.
When the agreement has been finally executed copies of the

" agreement should be attached fo the articles of association

(Page 233
of the

Annezura,)

and one copy should be filed with the Registrar of Joint
Stock Companies. Our aiiention was drawn to the delays
and difficulties in printing experienced in certain parts of
India, particularly in the Calcutta area, but we do not think
that these difficulties are such as to justify any amendment
of section 19, which requires that the articles of a company
must be prinfed.

-

Names of companies

36. Section 11 of the Indian Companies Act ueals with
the names of companies. As it now stands, 1t 1» hardly
adequate for the purpose for which it'is intended, and the
list of prohibitions which was inserted in sub-section (3) by
the Indian Companies (Amendment) Act, 1936, is far from
complete. Instead of attempting the diffieult task of com-
piling a complete list of undesirable pames, we recommend
that this section should be replaced by the provisions of
sections 17 and 18 of the English Companies Act, 1948, suit-
ably adapted for this country. The most important of the

. adaptations would be the substitution of the Central Autho-

rity for the Board of Trade, whose approval is required-
under the English Act for a change in the name of the
company and which has the right to direct that no company
shall be registered by a name which, in its opinion is
undesirable.,



" formed not for profit, but for the promotion of commerce,

31
Associations not for profit

* 37. Section 26 of the Indian Companies Act, 1913, pro- Exemption
vides for the incorporation under this Act of associations of agsocia-

ions not for

. . . ] profit from
art, science, Teligion, charity or any other useful object. sling

The powers of the Central Government in this regard are certain

in practice exercised by the State Governments by delega- E;‘;ﬂl‘:ﬂé%
tion of authorily to the latter, but it will be noticed that ;%8
under’ section 289A of the Act, the powers of the Centyal Annexure.)
Government in respect of non-trading companies, with
objects confined to a single State are the powers of the
State Government concerned. It follows that as regards
associations not for profit, whose objects are confined to a
single State, the powers conferred on the Central Govern-
ment under this section can be exercised only by the appro-
priate State Government. It was suggesied to us that a
sub-section might be added to this section authorising a
State Government to exempt a company to which a licence
had been issued under this section from filing returns relat-
ing to directors, although the names and occupations of
directors might be required to be supplied. We commend
this suggestion to- Government, . .

38. There is another important proposal that we make Eligibility
under this section. Recent judicial decisions have thrown fﬁemargﬁir
doubt on. the point whether a firm as distinct from a com- ¢ associ&_p
pany, can be a member of an association not for profit. * tions not for
We are not unaware of the complications that might resul{ profit.
from admission of firms into the membership of associa- g’;‘g%‘f? 22}519&
tions incorporated under section 26, but we consider that sppexure).
the balance of advantage is distinctly in favour of such

admission. For, the usefulness of many associations not

. for profit is likely to be seriously undermined if important

business houses are debarred from participating in/ the
activities of such associations in their own right merely

because they are firms and not companies. We, therefore, .
recommend that this section should be suitably amended to

enable firms to be members of associations not for profit.

We consider, it necessary, however, that those associations
should be required to provide in their articles that, on the
dissolution of the pattnerships, the memberships of these

firms in these associations would also automatically lapse.

Subject to the above proposals, we recommend that the
entire section should be replaced by the provisions of sec- -
tion 19 of the English Companies Act, 1948, with the modi-
fication that the powers conferred on the  Board of Tradeé

under this section should be exercised by the proposed
Central Authority.

. * Judgment of the Oudh Chief Court dated the 4th September1944
in Ganesh Das Ram Gopal versus R. G. Cotton Mills (lo. Ltd. and another-.
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CHAPTER VI
SHARES AND SHARE eAPITAL
[Part ITI of the Indian Compames Act, 1913]

39. Thls Part, of the Act of 1913 covers comparatively
wide ground and deals mainly with the rights and obliga-
tions of holders of shares wvis-a-vis the management of
companies, when a company has been incorporated or
when its capital structure is under re-organisation, and
lays down the procedure for the adjustment ¢f these rights
and obligations. OQur recommendations under this Part are
fully set out in the Annexure of our Report. In this Chap-
ter, we shall comment only on the more important of them

,Whlch concern the following topics: —

Relationship
between
holding |
company
and its sub-
aidiaries,
(Page 237
of the
Annexure,)

(i) the register of members. and the annual return;

-(ii) the transfer of shares;

(iii) the policy to be followed in regard “to share-
warrants; *. .

(iv) c¢lasses of shares and the rlghts attaching to
them;

(v) alteration in share capital.

Register of members and the annual return

40. Section 30 of the present Act defines the members of
a company. The original subscribers to 2 memorandum
together with those who subsequently become members
constitute a company from the date of its registration, but
it is desirable to define more clearly the membership of a
Tholding company than the Act at present does. We recom-
mend that the provisions of section 27 of the English Com-
panies Act, 1948, be adopted. Under this section of the
English Act, no subsidiary or its nominee can in future
become a member of its holding company, except as a per-
sonal representative or a trustee. In the latter .caso,

-neither the holding company nor the subsidiary may ‘have

any beneficial interest under the trust except by way of
security for the purpose of a transaction entered into in
the ordinary course of a businéss, which includes the lend-
ing of money, In regard to subsidiaries, which are already
members of theif holding companies, they are permifted to
tetain their membership but can exercise no voting rights
in future, except where they.are personal representatives
or ‘trustees. Further, any allotment or transfer- of shares
in a company to its subsidiary is declared to be void. These
salutary provisicns constitute an attempt to maintain. the
separate operational identity of a holding company and its
subsidiary and thereby to preserve the respective share-

holders’ control over them. In the absence of any such

provision, the affairs of a holding company and its subsi~

diary may, in the hands of unscrupulous company mana-

gers, become inextricably involved and confused to the
serious detriment of shareholders .

. .82
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- with section 126 of the English Companies Act, 1948, sub- Annexure)

' tain a list of registered debenture holders and information - )

“pleted within 21 days of the first or ordinary annual gene- . K

33 -

41, We attach*much 1mportance to the fullest disclosura Falt disclo.
of all relevant information in the register of members and e of -
the annual return, to the maintenarice of the register up to r‘;g’;g:;"" ;‘}
date to the submission of the annual return within the pres- wembersand
cribed date with all necessary entries, and to adequate fa- ancual
cilities for the inspection of the reglster and the annual re- Teturo. . :
turn. From this pcint of view, we suggest that section 32 5P3g29§8237-

of the Act should be revised on the lines of section 124 read of the

ject to the following modifications. The annual return
form, ‘Form E’, should be brought in line with the provi-
sions of Schedule VI of the English Companies Act, which
provides inter alie that the annual return should also con-

about their occupaticns and the occupation of other direc-
tors. Sub-section (3) of section 32 of the Indian Companies
Act requires the annual return and summary to be com-

ral meeting of the year. Seétion 126 of the - English Act
extends the period to 42 days. We suggest that this period
should be a month from the date.of the holding of the'
annual general meeting,

" Similarly, a slightly —different form of. annual return
should be submitted by.companies not haying a share capi-
tal, on the lines of the provisions contained in section 125
of the English Act. We further suggest that the annual
return should be submitted to the Registrar of Joint Stock
Companies within one month of the holding of the annual
general meeting of a company. In order that bonus shares
might be brought clearly under section 104 (1) (a) of the
Indian Companies Act and might not be construed to fall
under section 104 (1) (b), we suggest that a separate head-
ing. for bonus shares should be inserted under sub-section
(2) of section 32 of the Indian Act. We also suggest that -
section 125 of the English Companies Act which provides
for the submission of the annual return by a company, not:

- —

_ having a share capital, should be incorporated as a separate

sub-sectlon in this sectlon _ . )

Transfer .of shares - |

T 432, Under the scheme of the Indian Act, as in the Directors’
Enghsh Companies Act, 1948, the right to refuse to register right to

the transfer of shares belonp’s to the directors’in terms of gﬁi‘;}i‘;ﬂr i
|

. the articles of the company concerned. If the articles do sf shares.

not contain any such power on the part of the directors, the (Page 238
registration of the transfer cannot be refused, unless there of the

is any breach of any of the provisions of section .34 of the A‘meme)
Acl, relating to the transfer. We understand that the legal
pos1t1on is that when the directors refuse to register an .
otherwise valid transfer of shares, the presumption is that S “
they act bona fide and even if they rvefuse .fo give any i
reasons, no inference of mala fides can be drawn against o
them. The onus of proving bad faith lies on the persons
who challenge the action of the directors. If, however, the
directors give-any reason for -efusing an apphcatmn for

461 Mof¥,



Powers to
refuse trans-
fer to remain
with direc-
tors subject
to right of
eppeal of
transferor or
transferee,
(Pago 238

of the
Annexure,)

Definition of
* sorips .,
(Page 239

of the
Annexure.)
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transfer, the Court is entitled to go into the reason and to
arrive at a finding’on it. It is partly because of this fact
and partly because of the present law of Iibel that the
directors generally refuse to give any reason for their
action when they decline to register a transfer of share.

43. Several witnesses and shareholders’ representatives
generally pressed for a provision in the Act that fully paid-
up shares should be freely transferable and that the direc-
tors of a company should not have the power to refuse to
register transfer in such cases. It was contended that the

ower now conferred on the directors by the articles was
often abused, and the restriction on transferability affected
the negotiability of shares and was, therefore, detrimental
to the interest of investors. We are aware that in some
cases the right to refuse to register transfers has been mis-
used by the directors, and that the argument about the
negotiability of shares is not without force. We would also
add that the London Stock Exchange and the leading stock
exchanges in India. e.g. those of Calcuita, Bombay and
Madras, do not usually grant gquotation to securities if
directors have the power to refuse the transfer of fully
paid-up shares, Several companies have accepted this re-
quirement. This suggests that in the case of quoted secu-
rities, at any rdte, the argument in favour of retaining
directors’ powers to refuse transfer of fully paid-up shares
is not strong. Nevertheless, we take the view that, all
things considered, it will not be generally in the interest of
the companies to deprive the directors of their present
right, provided that the articles of the company confer this
right on them. While the possibility of abuse of this privi-
lege remains, we can visualise circumstances in which this
right may be legitimately exercised in the interest of a
company. In order, however, to reduce the possibilify of
arbitrary action on the part of directors to a minimum, we
suggest that while they should be free to exercise the
powers conferred on them by the articles, it should be
open {o the transferor or transferee of a fully paid-up share
in a public company to prefer an appeal against the order
of the directors to the proposed Central Authority. We
would, however, suggest that hearings on this appeal before
this Authority should be conducted confidentially, so that
the law of libel may not apply to them, and that the
Authority should be under no obligation to disclose com-
munications with the parties concerned or to give reasons
for its decisions. .

44, We have two minor recommendations to make under
sub-section (3) of section 34 of the Act. This sub-section
requires that all applications for transfer of shares or
debentures must be accompanied by duly stamped and
executed instruments of transfer along with the “scrips”
concerned. Practical difficulty has been encountered by
the present requirement about the production of “scrips”,
inasmuch as they are not always available to the members
of a company tillrseveral days have elapsed after the issue

Y
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of the letters of allotment. We, therefore, suggest that the
word “serip” in this sub-section should be so defined as to
iriclude allotment letters.

45, In paragraph 139 of its report, the Cohen Committee Certificatio
referred to a practical difficulty caused by the indivisibility of sheres.
of share certificates, and recommended that the law as to gPaB" 2&1
the “certification of shares” should be clarified and placed pnpexurs,)
beyond the reach of conflicting judicial decisions. Section
79 of the English Companies Act, 1948, carries out this re-
commendation. We suggest that a similar section be
adopted also in the Indian Act. :

Share-worrants

46. Sections 43 to 48 of the Indian Companies Act deal gig"i?éfo
with “share-warranis”. We are not unaware of the ill- Am‘;mr:_)
deserved cover which share-warrants may provide for those
who carry on anti-social activities, but we do not think
that much use is made of these provisions in this country.

We do not, therefore, consider it necessary to repeal these
sections. The objects of public policy can, in our view, )
be adequately achieved by a stipulation to the effect that
no such shares should be issued unless (a) there is a provi-
sion in the articles of the company for such issues and (b)

the prior approval of the Central Authority has been
obtained. -

Classes of shares

47, The Indian Companies Act, 1913, makes no specific Present
provision about the classes of shares, which a company can “'Otmgea‘ghts N
issue, or the rights attaching to shares of different classes. m‘ﬁm to
It would be convenient if we discussed this subject at this classes of
stage. Some witnesses appearing before us commented ghares. |
adversely on three practices—(a) the conferment of voting '
rights on preference shareholders in the same way and on
the same terms as for ordinaty shareholders, (b) the abso-
lute denial of voting rights to preference shareholders and

_ {c) the more recent practice of issuing deferred shares with

disproportionate voting rights which grew up rapidly since
the outbreak of World War II. We were given to under-
stand that these practices were prevalent more or less all
over India. We do not consider it necessary to go into the
motives underlying these practices but the only argument
in favour of the practice of conferring disproportionate
voting rights on deferred shares is that they provide an
incentive for the investment of capital into certain types of
enterprises, generally of a risky and speculative naiure— -
which would not otherwise be atfracted to them. The his-
tory underlying most recent issues of deferred shares, how-
ever, belies this theory, and even if in some exceptional
cases, additional inducements to investors are considered
necessary, it is difficult fo justify such differential treat-
ment-to certain classes of investors as a matter of general
policy. On the contrary, the issue of deferred shares with
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disproportionate voting rights has often- resulted in -the
control of an undertaking by a minority of sharehold)rs,
and by the undesiraple repercussions which they produce
on investment markets more often than not impede capital

' formation. Indeed, in our view, deferred- shares with dis-

proportionate voting rights have, as a rule, little to com-
mend themselves; and except in very rare cases are merely

- a legal device for securing control over an undertaking,

Fuature

with a comparatively small holding of share capital.

As regards preference shares it is not now commeon to
find absolute votiing rights.being granted to this class of
capital. As the .learned editor of Palmer’s Company

Precedents observes— . .

“Formerly it was not usual to distinguish between
the preference shares and the ordinary shares
as regards voting. They were all treated as in-
terested alike in the company and given the
same right of voting, but for many years past,
it has been customary to give only qualified
voting rights to preference shares...... the matter
is one of great importance, for if preference
shares have full voting rights they may be able
to direct the proceedings of the company in a
manner opposed to the interests of the ordinary
shareholders; they may be in a position, for
inistance, to_elect directors and to control their
proceedings, and to restrict the development of
the business; and they may unduly exercise
their powers in their own favour, and in a
selfish spirit, for the interests of the two classes
are very commonly more or less in conflict, the
interest of the preference shareholders being to
preserve the business on a safe basis sufficient
to produce their preference dividend, whereas
the interest of the ordinary shareholders is to
increase it, and for that purpose to incur some
risks, if necessary.”*

48. Our recommendations c¢n this subject are broadly

olagsificabion 55 follows :—

of chares

andrightato  * (j) the capital of a company should, as regards

be attachod

to each class.
(Pages 241-

44 of the
Annexure

of the Report, be divided int¢.two broad cate-
gories namely, equity capital and preference
capital. We. have already defined equity <apital

end para 53 in our redraft of section'105C. (vide item 21 of

of the
RePorb).

the Addendum to the Annexure of our Report).
We suggest that all share capital of a company

other than equity capital should be deemed to .

be preference capital;

_ * Palmer's Company Precedonts—Sixtesth Edition, p. 693.

—_— e N

—~

issues made after the date of the publication -

)
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{ii) preference shares should, in future, have only

qualified voting rights, i.e, in the following
contingencies :— - '

(a) during such periecd as the preferen_ce' share
dividend or any part thereof remains in
arrears and unpaid, such -period starting
from a day not more than a year or such
lesser period, as the articles might provide,
after the due date of the dividend; and

{b) in regard to any resolution passed, which
directly affecis any of the rights attached
to such shares or the interests of the holders
thereof inciluding any resolution for the

winding-up or reduction of capital of the
company. '

In the case of non-cumulative preference shares
the voting rights of holders of such shares
should be exactly on the lines of those
given to cumulative preference shareholders,
subject, however, to0 the exception that non-
cumulative preference shareholders shall
not be entitled to vote unless their dividends
have remaired unpaid for a successive
period of two years. Such voling rights
shall be exercisable only when payment
has not been made for two successive
years; - _ .

(iii) voting rights in the case of all shares—equity
as well as preference, when such rights become
operative in the case of preference shares—
should be strictly in proportion to the capital
paid or credited as paid up thereon;

(iv) no class of share§ other than a preference share
carrying a fixed dividend should be issued,
which confers any rights as to dividend, capital
or voting power of the company, disproportionate
to the rights attaching to the ordinary shares
without. the prior consent of the Central
_Authority; . ,
{(v) as regards. existing companies which have
) issued any shares, by whatever name called,
conferring on the holders thereof voting rights
more favourable than those which we propose
should be conferred in future on the holders of
equity -capital, it should be provided in the Act
that the companies must, within a period of
three years from the passing of the Act, bring
the voting rights in respect of such shares in
proportion to the amount of capital paid up or
credited as paid up thereon. 3
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Prowded however, that during this interim period
such d1sproport1onate voting rights should not
be exercised on any resolution relating to the
appointment or reappomtment of a managing
agent or any variation in the managing agency
agreement, the appointment of buying or selling
agents, the grant of loans to any company under
the same management as that of the managing
agent of the company or the managing agent’s
associates. On resolutions relating to these
matters, the voting rights should be strictly in
proportion to the capital paid up on such shares;

{vi) the Central Authority should, however, have
the power to exempt any company from the
requirement of the last preceding clause if it

thinks that there are special reasoms for doing d

s0, but we would add that we do not recommend
the grant of the exemption suggested above to
any company which has issued shares with dis-
proportionate voting, dividend or other rights
after the 1lst December 1940, when the Gov-
ernment of India’s Memorandum on the Am-

- *  endment of the Indian Companies Act was

made known to the public;

(vii) existing dividend or other rights attaching to
any shares should not be affected by the Act.

Power of 49, We consider that the above recommendations will
Sﬁ?ﬁ;ﬂty i, 2dequately safeguard the interests of both preference and

relax thy  ordinary shareholders, sc far as voting rights are concerned.

general rules At the same time, ﬁex1b111ty is ensured by the authority

in special  proposed to be conferred on the Central Authority. This

casos, 24 will meet the requirements of those special cases where

ﬁ“gﬁ“ 231 it is obviously in the interest of the company as a whole

Apnexure). that the general rules laid down above should be relaxed,
but shareholders will be able to rest assured that directors
will not be able to issue shares with disproportionate
voting or other rights, unless the issue has been considered
and approved by an independent body on the merits of the
case,

Cur above recommendations apply only to public
companies, although private companies which are converted
into public companies or are subsidiaries of public com-
panies would automatically come within their purview.,

There is one small point to which we would refer in this
context. We recommend that when calls are made they
must be made on a uniform basis for the amount so called
on each share in any particular class.

Alteration in share capital

Provision of  D0. Sections 50 to 53 of the Indian Companies Act, 13)13,
funds for deal with increases in the share capital of a company,

1 . ’

\(/
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while sections 54A to 65 deal with restriction on purchase purchase of
of its own shares by the company and with reductions in jheres for
its capital. The only important recommendation that we employees..
make is that the prohibition imposed by section 54A of and loans to
the Indian Companies Act should not apply to the pro- employees
vision of funds by a company for the purchase of, or sub- 5,1;“3" 231;*3
scription for, fully paid-up shares by a trustee or trustees annezure).
for the benefit of employees of the company or to grant of

loan by the company to its employees for a gimilar purpose.

We, however, suggest that such payment should be subject

to the limit of three months’ salary of the employees coh-

cerned. The object of our recommendation is to enable

the purchase of its shares by a company on behalf of and

for the benefit of its employees or by the employees them-

selves up to a limited extent. Section 54 of the English
Companies Act, 1948, imposes no such limit on the purchase

of a compdhy’s shares, but in the circumstances of this

country, we have considered it desirable to limit the pur-

chases to three months’ salary of the employees. We

trust that this provision, if wisely and tactfully implemen-

ted, will enable the employees to have a reasonable stake

in the affairs of a company and promote the improvement

of industrial relations. At the same time, the operation

of this provision will have to be carefully watched, in the

initial stages, so that the opportunity that it offers to a
company for the investment of its funds in its own shares

is not abused to the prejudice of the employees. It should

be one of the functions of the proposed Central Authority

to watch developments of this type, and to suggest appro-

priate action to Government, if and when circumstances

call for such acticn,

51. There is another matter relating to the reduction of Power of

the share capital of a company to which we would like to g?s“‘:ntg
draw attention. Sections 58 and 59 of the Indian Companies qipn -
Act, 1913, require that where the proposed reduction of formalities
share capital involves either diminution of liability in res- relating to
pect of unpaid share capital or the payment to any share- 3‘;‘*“‘5‘.‘;’;‘ \
holder of any paid-up share capital, the Court shall settle 31,{’;&3““%0
the list of creditors entitled to object to the reducticn and reduction of
adjudicate on their claims to object before it passes any ocapital.
order confirming the reduction. It is not open to the Court (Eage 31;45
to dispense with this elaborate procedure, even if it is satis- 4u50rure)
fied that no such adjudication is necessary. We recommend = .~
that this apparent limitation on the power of the Court
should be removed by the incorporation in section 59 of a
sub-section similar to sub-section (3) of section 67 of the
FEnglish Companies Act, 1948. This sub-section enables the
Court to dispense with the formalities relating to the settle-
ment of creditors’ objections, where it is satisfied that the
scheme of reduction would not jeopardise their interest.
This would be particularly useful where life insurance
offices desire to reduce their capital, as, under the existing
law, Courts have no power, even in fit cases, to digpense
with notice to policy holders who are considered to be
creditors of such companies.

A
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Furtherissue 52, Before -we pass on to the next Chapter we would
("Ifagecg‘g’l‘tal say a few words to explain our redraft of section 105C of

of ~ the the Act of 1513. (vide item 21 of the Addendum to the An-
Annexure nexure of our Report) which has been a prolific source of
and page 399 trouble since its insertion by the Indian Companies (Amend-
ggdhe dum) ment) Act, 1936, In order to resolve conflicting judicial

enetit) decisions® and to clarify ‘the intentions of the legislature,

as we understand them, we propose that this section.

should be concerned with all increases in the subscribed
capital of a company after the first allotment has. been
made. QOur recommendations on this point are as follows: —

(i} that the additional capital should be offered to
the holders of equity capital in the company in
proportion to their holdings of paid-up capital

" uniess the company in general meeting sanc--

tioning the issue decides to the contrary;

(ii) that a holder of equity capital to whom this offer
s made should have the right to renounce.the
whole or part of this offer in favour of a third
party unless the articles otherwise provide;

(iii) that the directors should have the power to dis-
pose of the new shares in a manner béneficial to
the company, when the holders of the equity
capital to whom the additionial shares are offered
decline to .accept them, or when in the opinion of
the directors and by reason of the ratio which
the new shares bear to existing capital, any of
the new shares cannot be convenienfly offered to
the holders df equity capital; and

(iv) that subject as above, nothing in a company’s
memorandum ,or articles of association or in any
agreement with a third party .should authorise
the directors to dispose of the new shares other-
wise.

. shares have to be offered to all shareholders
irrespective of class. We consider it obviously
unfair that holders of preference shares should
automatically obtain privileges where further
capital is to be issued, and our recommendation

v restricts the right of tu}"].ng up further shares to
' the holders of the equity cdpital in the company,
as defined by us in our redraft of sectjon 105C
(item 21 of the Addendum) unless the company
. in general meeting sanctioning the issue decides
; to the contrary.

* V7ide Nanalal Zaver s Bombay Lifo Assurance Co. (1950} on appeal,
from (04 B, 56, 50 Bo: nua.y L.R. 413.

-~

Under the existing section, when it applies; new
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- CHAPTER VII

. " PROSPECTUS MINIMUM SUBSCRIPTION AND
A " .ALLOTMENT OF SHARES

{Part IV of the Indian Corﬁpaniqs Act, 1013, sections
92—105B and sections 106—108.]

53. In this Chapter, we propose to deal with .the provi- pyp '
sions of-the Act of 1913 relating to prospectuses, allotment disclosure in
of shares and minimum subscription. The evidence tender- prospectus
ed before us on these subjects was conspicuous by iis ?{:gﬁfﬂiﬁ"e
unanimity; and we found, in course of the examination of 4cqqunts.
witnesses an agreeable readifhess on their part to fall in
with most of the suggestions which we now present as our

2> recommendations in this Chapter. Recent developments
in company law have emphasised the importance of the
fullest possible disclosure in prospectuses or statements in
lieu of them, and in the balance sheets and profit and loss
accounts of companies., For, it is now increasingly recog- .
nised that full disclosure of the facts and circumstances -
relatirig to the formation of a company and the manner in
which it is worked as reflected in its accounts, constitutes
the best safeguard against abuse of the processes of the
law by unscrupulous compary promoters and ‘managers.

-

54: In the proposals that we make in this Chapter, we Relative
- have tried to adapt the provisions of the English Com- provisions
panies Act, 1948, and the recommendations of the Millin %nU&:;ted
Commission in South Africa to the conditions of this coun- ;%
iry, but we would point out that in several material parti- Africa.
culars, our recommendations go much beyond the English (Pages 205-8
Act or the recommendations contained in the Millin re-of the.
port. Section 38 and the Fourth Schedule of the English fﬁé‘%’a‘;‘;
Act lay down the requirements as to disclosure in a pPros- 375.98 of the
pectus, while section 48 and the Fifth Schedule provide Addendnm
. for similar disclosure in a statement in lieu of prospectus. :
L Section 93 of the Indian Act of 1913 sets out at length the
matters which have to be brought out in a prospectus,
while section 98 read with Form I in the Second Schedule
to this Act sets out the particulars which must be included
in a statement in lieu of a prospectus. As will be seen
from the Addendum to the Annexure of our Report, we -
have attempied a redraft of these and connected sections -
more or less on the lines of sections 38 to-46 of .the English ) -
Companies Act, read with the Fourth Sthedule of this Act, -
appropriately modified by the recommendations of the
Millin Commission in South Africa. Similarly, in regard
1o the provisions about allotment of shares, our recom- . -
mendations are based on seé¢tions 47 to 52 of the English
Companjes Act, while our recommendations as to mini- e,
mum 'subscription' follow very closely the provisions in
clause (4) of the Fourth Schedule of that -Act. It will be

- 41
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seen from the form in which our redrafts of the relevant
sections of the Act of 1913 have been cast, that we have
followed the arrangement of matter in. the English Com-
panies Act, 1948, relating to these sections, and have trans-
ferred to a schedule the particulars to be disclosed in a e
prospectus, which are now enumerated in section 93 of the
Indian Acet. We think this is an improvement on the exist-
ing arrangement, inasmuch as the relegation of a mass of
details to a schedule will focus attention on the provisions
of the substantive sections, and thereby help in the better
appreciation of the iriter-relations between them.

. Prospectus

Contents of 55. Our principal recommendation concerns the partic
prospectus. cylars that should be included in a prospectus. We recom- _
(71;“593 375- mend a considerable enlargement in the requirements  *
of the . p : :
Addendum), Under this head as laid down in section 93. Our proposals
are contained in the schedule which forms part of item 20
of the Addendum. In the following sub-paragraphs we
comment on the more important of them. The references.
td the clauses below are to those in this schedule.

~—

Momoran- . (1) Clause 1—This clause refers to section 93(1)(a)

dum of which, among other things, requires disclosure of the con- -

‘(‘ffg’“‘“m“ tents of the memorandum of association. While it does
go 390 ) it e

of the not suggest any change to the existing clause, it is neces-

Addendum). sary to mention that under the Fourth Schedule to the
English Act, 1948, this disclosure has been done away with
on the ground that the business of the company would be
invariably disclosed in the prospectus. We have, however,
retained with a slight amendment the present provision
with regard to disclosure of contents of the memorandum
as many provisions, besides those relating to the company’s
business, are generally inserted in the memorandum. It
would, therefore, not be advisable to deprive the intending
subscribers of the knowledge of these provisions. Our pro-
posal is also-in keeping with our earlier recommendation -
where, differing from the English Act, we have retained >
the emstmg prowswns about obtaining the Court’s sanction

to alteration in the memorandum.

Nameg, (2) Clause 3—This clause amends section 93(1)(c) by
oceupsation  pringing managing directors within the scope of the sec-
:ge”;::“gmg tion and extending the information required about remu-
managers, neration and compensation for loss of office.

eto.

(Page 390
of the
Addendum).

QOapitalof _ (3) Clause 4—This is a new requirement. It seeks to
the manag- - require jinformation about the capital of the managing
;‘;ﬁ;;ﬁf;“y agency company, as cases have come to light where such
(Page 300  capital has been found to be highly inadequate ‘as com-
of the pared with that of the managed company and the stake in-

Aﬂdend“m) volved therein. While we do not consider it practicable to

r

prasy
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formulate a hard and fast rule about the proportion which
the subscribed capital of the managing agency company
should bear to that of the managed company, we feel that
infending subscribers are entitled to information from
which they may be able to form a judgment about the
financial standing of the managing agency company.

(4) Clause 5—This clause deals with minimum subserip- Minimum
tion. The relevant provisions are contained in section 101 and subscription.
are combined with those relating to restriction on allotment, (Page 320
* We have separated those provisions from the above section g.ddeggum)

and have included them in the schedule which is their ™ i
appropriate place. We have suggested that the require-
ments in respect of each head mentioned in sub-clause (a)
¢f this clause should be separately stated as under the
English Fourth Schedule, and that such requirements
should be stated after due enquiry by the directors. We
also recommend that an additional heading be inserted
covering all expenditure other than such as is to be specifi-
cally indicated. The present Act permits the mention of an
omnibus figure to cover all the four items mentioned in
sub-clause (a) of clause 5 of our Schedule. This is un-
satisfactory and has led to widespread abuse in the form
of grossly under-capitalised floatations. The ease with
which mushroom companies have been floated albeit with
the approval of the Controller of Capital Issues in many
cases, points to the necessity 'of imposing some obligation
on directors for making due enquiry before estimating the
capital requirements of the concerns. Taking advantage
of the present unsatisfactory position, promoters have suc-
ceeded in obtaining certificates to commence business with -
what little capital they have been able to collect. In the
result, concerns have failed to make any headway and the
interests of the investing public have suffered.

(5) Clause 6.—This clause provides for information about Opening of
the time for the opening of the subscription Jist.  This subscription
is a new requirement and is consequential upon the pro- E%g o 201
posed new section 101(1) in the Addendum which is referred ¢¢ © tne

to later on. Addendumy,

(6) Clause 8—This clause requires disclosure of the Options and
substance of any contract or arrangement or proposed P.“’lff;"nml
contract or arrangement whereby any option or preferential f.zggardjng
right of any kind has been or is proposed to be given to issue of
any person to subscribe for any shares or debentures in a shares.
company and other incidental matters. This is a new (Pagﬁ‘& k301
requirement, and should prove useful especially in those Kddendum)_
cases where it is customary to allot shares or debentures
to some partieular interests, e.g., machinery manufacfurers
or technicians for services rendered or to be rendered or
where shares are allotted to a broker with a view to his
offering them for sale to the publiec.

(7 Clause 10.—This clause provides for disclosure of the Issue of
amount of premium if any, payable on each share and where gg“am "
some shares are to be issued at a premium and -others of a;’f’ﬁ:m_
the same class at par or at a lower premium, of the reasons



(Page 302
of the

Addendum).

' Under:

writing:
(Page 302
of ~the
Addendum).

4&

for thé differentiation. This is a new requirement and is
intended {0 meet those cases where shares are issued at
a premiim to the general body of ‘infending subscribers
and at par or at a lower premium to promoters. While we
do not advocate complete prohibition of the practice, we
consider that intending subscribers. are iutitled to know
the reasons for such differentiation.

3

(8)-Cla!:use 11—This clause refers to disclosure of under-
writing arrangements. Although no change is proposed in

the existing section 93(1)(ee), we desire to state that
\ instances of defaulting underwriters were brought to our

notice and we were urged to recommend the tightening up
of, the present provisions on the lines of the recommenda-
tions contained in the Millin Commission report, under

. which the underwriter has to file a declaration as to his

Property to
he purchased
and vendors
thereof. -
{Pages 392
and 393
of the
Addendum).

ability. to carry out his obligation and in the event of the
declaration proving false, he is liable t0 be prosecuted.
Under existing conditions in this country, we are not in-
clined to resort to such drastic remedy. In our opinion,
the recommendations made by us in regard to investigation
of the affairs of a company should be enough to meet the
situation as it would be ec¢mpetent for the Centiral Authority
in appropriate cases to take necessary action for recovery
of the amount lost in- consequence of the failure to calry
out any underwriting agreement.

-

(9) Clause 12.—This caluse requires disclosure of infor-
mation concerning -the property to be purchased by the
company issuing the prospectus and the vendor thereof.
The existing provisions_are contained in sections 33(1)(f)
and 93(1)(&) Our proposals seek to follow clause (9) of
the Fourih Schedule to-the English Act, 1948, with certain
additions. If would not be out of place to mention that
the most material change-made by the English Schedule
refers to disclosure of prior transactions in respect of the
property that may have taker place during the preceding
two years. This is already provided for by section 93(1)}(ff).

Certain exceptions in this respect made by the English’

Schedule have, however, been adspted by us as they ap-
pear to be reasonable. As regards the additions proposed
by us, we invite attention to sub-clause {(c) of clause (12)
under which the nature of the title or interest in the
property is to be ‘disclosed. This has become necessary-in
view of certain instances brought to our notice where
prospectuses have been issued for acquirihg properties
bearing defective titles. This has created difficulties and
involved litigation seriously affecting the interests of the
companies concerned and the subscribers and their share

ccapital.” We also invite attention to sub-clause (d) of

clause (1) under which in_addition to short particulars
of relevant transactions completed within the two preced-
ing years, information has beer required-as fo the dates
of such fransactions, the names i the mteres’ced directors
or promoters and the amounts pavable

Ll’l
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(10) Clause 13.—This clause seeks to amend the existing Sub-under-
section 93(1)(h) by including within ils_scope commission Fters
. ekl . 7, . 3 mmisgion.
.~ pdid or payable to sub-under writers who may be the pro- page 393
- moters or the officers of the coppany. This information of the
is excluded at present and we do not see any reason for its Addendum).

exclusion.

(11) Clause 14—This clause seeks to amend section 93(1) Freliminary
(i) by requiring information as to the persons by whom ?;pegsgﬂéa
preliminary ekpenses are paid or payable. In view of many ;%4
different kinds of arrangeménts that are frequently made Addendum).
with, regard t{o payment of preliminary .éxpenses, this in-
formation is necessary. Information is also called for
as regards the expenses of the issue which need not at

£+ present be disclosed. .

(12) Clause 16.—Under this clause information is require--General
. ed to'be given as to the general nature of every material nature of ~
contract, This recommendation follows paragraph 14 of ’;ﬁi‘:&l‘sa
the English Schedule and is an improvement on the present (page 393
- position as envisaged by section 93(1) (1). The intention of the
underlying the recommendation is to provide for iniending Addendum).
investors Some means of judging from the prospectus itself -
. which contracts are of importance. ’ - .

(13) Clause 18 —This clause seeks to amend the existing rhterest of
section 93(1)(n) by widening its scope so as.io require in- directors
formation as to the interest of the promoter in addition end

-to the interest of the directors. It also requires disclosure F;g";"tgg%
of the interest of these persons in the property purchased o gthe
within two. years preceding the date of the prospectus. The Addendum).
obligation to disclose such interest has also been extended

_to companies in which the director or promoter may be a

mermiber. - )
(14) Clause 22.—This clause provides for disclosure of Capitalisa-

. particulars of capitalisation of reservés or profits of the :g;“r:gs amd

© company and its subsidiaries as also of the surplus arising Pmeﬁta and
from revaluation of the assets of the . company and its revalustion
_, subsidiaries during the two years preceding the prospectus of asseta.
“and the manner in which such surplus has been deéalt with. (Eage 394
. N . h . N . [s) the

This is a new requirement and is justified by the wide- z33endum).

spread practice of capitalising reserves and the increasing

tendency to revalue assets. - - -

(15) Clauses 24 to 26 (Pdrt II) and clauses 27 to 35 (Part Avditers.

HI)—Clauses 24 to 26 in Part II of our Schedule follow ‘-‘BI:"*- 194

. clauses 19 to 21 in Part II of the English Schedule. They 8% 3%

-+ _ seek to replade in a more comprehensive and  orderly Addendum)
- form the present provisions contained in sections 93(1A),
" 93(1B) and the latier part of section 93(1)(ff) by requiring
that the auditors’ reports as to profits and Iosses and divi-
., dends paid by the company should relate to five vyears
" instead of three years as at present, and that they should
also relate to the assets and liabilities at the last date to-
which the accounts of the company are made up. Similar
reports are required to be made by qualified accountants



46

to be named in the prospectus, if the proceeds of the issue
are to be applied in the purchase of any business or any
interest therein exceeding 50 per cent., with the exception
that the report as to assets and liabilities must be as on
a date not more than 120 days before the issue of the
. prospectus. This stipulation as to the purchase of interest
in a business is in advance of the English Schedule and is
necessitated by the large number of recent prospectuses
issued after acquisition of interests in partnership firms
(clause 25). Similar reports are also reguired where the
company issuing the prospectus acquires shares of any

”

other body corporate and by reason of such acquisition the |

latter company becomes a subsidiary of the acquiring
company. If the company-whose shares are acquired has

F,

any subsidiaries, similar reports as fo its subsidiaries are;™*

also to be made.
Clauses 27 to 35 in Part III of the Schedule follow

paragraphs 23 to 30 in Part IIT of the English Schedule -

and are more or less of .an explanatory nature in relation
to the provisions contained in Parts [ and IL

Relaxation 56. The requirements as to the particulars to be included
of provisions in a prospectus are obligatory. Section 39 of the English
'el“:mf *‘Df Act, however, provides for relaxation of some of these
;2‘;5;‘;01,,‘;, provisions where an application is made to a prescribed
stock exchange for permission to deal or for a quotation
and certificate of exemption is granted by the stock ex-
change to the applicant. We have not considered it ad-
visable to follow this section in the present circumstances

of the country.

Other . 57. Having dealt with the more important provisions as
9"1"29“ b to disclosure, we now turn to the other provisions in item
relating to

e 20 of the Addendum to the Annexure of our Report, which
fontﬁined regulate other matters such as issue and registration of
initem 20 prospectuses, liability for misstatements, offers for sale,
of the allotments, etc. These provisions are cast in the form of
Addend‘;‘,?ﬁ' running sections numbered 92 to 102. We propose to deal
9;;‘3"3 briefly with the more important of these sections. The

' references to the sections below in ifalics are to those of the

redraft.

Matters bo be 58. Section 93.—This section refers to the Schedule
atated and with which we have already dealt and seeks to incorporate
reportstobe the remaining provisions of section 93 and some of the
;ﬁga;‘;ﬁ: provisions of sections 96 and 97 of our Act. It also seeks

(Pages 375 & to follow section 38 of the English Act.

376 of the ’
Addendum).
Export’s 59. Section 94.—This new section follows section 40 of

consent to  the English Aect, under which restrictions are imposed on
issue of  the issue of a prospectus containing statements by an ex-

prospoctus  ont ynless his written consent is obtained. This section

:f;‘;;ﬂ:f enacts a wholesome rule intended to protect an intending

by him. investor by making the expért a party to the issue of the
(Pege 376 prospectus and making him liable for untrue statements.
of the

Addendum).
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60. Section 95—This section deals with the registration Registration
of prospectuses and follows section 41 of the English Act ofpros

. in important respects. We have also made certain addi- poob

us,
(Pages 377

—t_tions by providing that where a prospectus names any and 378

person as auditor, attorney, solicitor, banker or broker of of the

the company, the written consent of these persons should Addendum®
be filed at the time of registration. We would point
out that the mere giving of this consent would not subject
such persons to any liability unless any of them is acting
as an expert. The need for the above. provision arises out
of the necessity for circumspection on the part of these
persons before they permit their names to be cited in a
prospectus. They should remember that the public
attaches importance to the presence of well-known and
respected names on the face of a prospectus and they
should be careful not to allow themselves to be associated
with enterprises about whose merits they have'not made
some serious enquiry. Sub-section (4) prohibits the issue
of a prospectus more than 90 days after it had been filed
with the Registrar. The English Act contains no such
restriction, but we think it desirable to insert such a pro-
vision, If the issue is too long delayed, conditions may
alter and what appears in- the prospectus when registered
may no longer be valid at the end of such a long period.
Likewise, we consider that the period within which allot-
ment must be made or subscription refunded should be re-
duced from 180 days to 90 days and we have provided for

this change in sub-section (5) of the proposed section 101A
in the Addendum. .

61. Section 97.—This follows English section 43 and Civil
seeks to amend section 100 of our Act. Two principal h‘ﬁbﬂfﬂ for
amendments may be noted. Under sub-clause (i) of poonts fn.
clause (d) to sub-section (2), thé onus of proving that there prospectus,

was reasonable ground to believe that the expert | was (Pages 378—

. competent to make the statement contained in the pros- 81 of the

pectus has now been shifted from the plaintiff to the Addendum).
defendant. This gives effect to an important recommenda-

- tion made in paragraph.43 of the Cohen report. The

.other amendment is contained in sub-section (3) which
regulates the expert’s liability. TUnder this sub-section, the
expert is liable as a person authorising the issue of a pros-
pectus, unless he can establish his bona fides under any of
the pleas available to him under the sub-section.

62, Sections 98 and 99.—These sections are taken to- griminal
gether as they deal with criminal liability for false or lisbility for
fraudulent statements. The proposed section 98 follows mis-state-
section 44 of the English Companies Act, which is a new Zo2ala
section. Under the provisions of this section, once the Fpag%g 281
prosecution establishes {he falsity of a statement in aand 382
prospectus signed by a director, ete.,, the onus is shifted of the
to the defendant of proving either that the statement was Addendum).
Ammaterial or that he believed it to be true. An expert
who has given the consent required by the proposed section
94 will not be deemed to be ipso facto a person who autho-
rised the issue of the prospectus.
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Interpreta-
tio:} of pro-
visions
relating to
prospeetus.
{Page 383
of the
Addendum).

Prohibition
f allotment
unless
minimum
subseription’
received.
(Pages 383
and 384 ,

of the
Addendum),

Prohibition
of allotment
in certain

¢ 2308 unless
statement
in lieu of
prospectus
filed.
{Pages 384
and 285 of
the Adden-
dum),

Effect of
irregular
allotment.
(Page 385
of the
Addendum).

Application
for, and
allotment of,
ehares
debentures.
(Pages 386
and 387

of the
Addendum)
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Section 99 deals with fraudulent inducements to persons -

to invest in'shares of a company -‘and is enacted on the
lines of section 12 of the Prevention of Frauds (Investment)
Act, 1939, which has for the first time in the history of
company law of the United Kingdom penalised the reckless
making of any statement, promise or forecast which was
misleading, false or deceptive and thereby induced a pérson
to subscribe fo any issue of capital, We trust that these
two sections between them will constitute a _sifficient
deterrent to unscrupulous company promoters against
making untrue and deceptive statements in prospectuses
with a view to obtaining ecapital from the public. .

63. Section 101—This is based on séction 48 of the

English Act, which was designed to remove a defect from-"

section 37 of the English Act, 1929, which is followed by
the present section 100 in the' Indian Companies Act. We
have, however, added an important clavse to this 'section
intended to cover such omissions from a prospectus as are
calculated to mislead intending investors.

" 4. Section 101A.—This section follows section 47 of the
English Act. It amends those provisions of section 101
of our Act which impose réstriction on allotment. Atten-
tion is drawn 1o sub-section (5} about refund of moneys on
the expiration of 90 days if the conditions prescribed by the
section are not complied with within the period. This
point has already been dealt with in our comments on
section 95 in paragraph 60.

85. Section 101B—This section follows section 48 of

English Act and prohibits allotment .in certain cases
unless a statement in lieu- of prospectus is filed. It brings
within the compass of one section the present provisions
of section 98 and sub-sections (7) and (8} of section 101.
1t may be noted that no allotment can be made until three
days after the statement in lieu has been filed. '

66. Section 101C.~-This section deals with éffects of
irregular allotment, It amends the present provisions of
section 102 by extending the period from one month to two.
In our opinion, one month is too short a period for the
purposes of this section. ; .

67. Section 101D.—Under the existing law, a company is
not required to keep its subscripfion list open for any
period: Ah applicant for shares is also at liberty fo with-
draw his application before the allotment is made. This
¢tate of the law has set in motion two unhealthy tenden-
cies to which our attention has bheen called by certain
witnesses. It has been pointed ouf that in some cases the
subscription list is closed on the very day it is opened;
consequently, the public have no time to digest the con-
tents of the prospectus, much less to obtain independent
advice. Siuch precipitate action is evidently not'in accord
with the intentions of the legislature which, by prescribing

P
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- in paragraphs 19 and 20 of its report are attributable to the

- opeh for three days after publication of the “prospectus.

. In 'the English section, a provision has heen made prevent-

- should be made and the notice of allotment given not later

. pear to us desirable.

¥
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detailed particulars to be -inserted in a prospectus, must .
be presumed to hive expected.the intending investor to L
consider the information contained in it before he risked
his money in the particular venture. Further, a class of
-persons, colloquially known as ‘stags’ in the investment '

world, has arisen who prefer to make applications on-a .~ .. .. .
large scale with a View to reaping a quick profit on resale o

at a premium while the going is good, but who would be .

quick to withdraw the applications on the slightest prospect - .
of the issue being found unpopular. Both these tendencies ) l
to .which the Cohen Committee has also drawn attention '

present unsatisfactory state of the law and call for some
action. A remedy is provided by the new section 50 of the
English Ac¢t under which the subsecription list is to be kept

Having regard to distances in this country, in the section
proposed by us, we have ‘increased this period to five days.

ing applicants from withdrawing their applications, unless . .
any person who is a party to the issue of the prospectus, b .
e.g., an expert, has withdrawn his consent by advertisement - - * .
as provided by section 43 of the English Aet which corre- * | .
sponds to the proposed section 97 in item 20 of the Adden- (Fages 370—
dum to the Annexure of our Report. We have -retained Aldd;’ndum):;
this provision in the section proposed by us. We have, .
however, suggested an addition to sub-section (7) to the

effect that the closing of the subscription list should be
announced by the company, and that the allotment

— e ——————— e &

than the tenth day after such closing. These additions ap-

68. Section 101E—It is usual for a company to  state Allotment.
prominently on the face of the prospectus that an applica- of shares - * .
tion hias been made or will be made to a stock exchange 8nd deben-
for.quotation of the shares ot debentures offered for sub- t;”‘-i,a dealt. -
scription, The object underlying this statement is to give in on stock
an assurance to the intending investor that the shares will exchanga.
become marketable and to induce him to subscribe for (Peges 387

themn on that basis. Although there is no guarantee ﬁf-‘d'thisa' ;

that the application for quotat’;on will be granted By the Addendura).
stock exchange authorities, the public assumes that permis- -

f B
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- slon is likely to be granted.and is thereby encouraged to -

subscribe. Our attention has been drawn to the fact that, I
in many cases in spite of this statement contained in the Y o
prospectus, the necessary permission is not sought or ' !
sought only after considerable.delay. The Cohen Commit- o

|

tee has dealt with this problem in paragraphs 23 and 24

of its report. We have tried to follow-section 51 of the o
Englislr Act, which has been specially enacted to meet the’ T, |
above situation. Under this section, where a statementeof !
the kind referred to above ‘is made in a prospectus, the

company concerned has to make an application to the stock

|
.o |
exchange for “permission to deal” before the third day after = . :
461 MofF. %

v
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the first issue of the prospectus, failing which the allotment

* made would be rendered void.. It further provides that if

the .application is refused by the stock  exchange before,
the expiration of three weeks from the .date of the closing
of the subscription list or such longer period nqt exceeding
six weeks as may, within the said three weeks, be notified
to the applicant, the allotment would be veid. In either
of these events, i.e.,, where the application has not been
made or where the permission has been refused, the com-
pany has to repay the moneys to the applicants. We have
followed these and other incidental provisions in the
section proposed by us subject to extension of the period.
for making the application from three to ten days. In
view of the contemplated stock exchange legislation which,
we understand, raises the question of uniform listing re-
quirements, the promsmns of ' the section proposed by us

may need revision in the light of any decision on this —¢

point that may be faken by Government in due course.
We would also point out that under our proposal, Govern-
ment would have to prescribe the stock exchanges that
should be recognised for'the purposes of this section. This
is necessary having regard to the number of small stock
exchanges in the country. We would also’invite attention
to our proposals in respect of section 103 of our Act (vide
page 299 of the Arnexure), in which we have .suggested
a consequential amendment on the lines of section 109(1)

(¢) of the English Act, so that no company may commence ---—

business, till it has made sure that no money is liable to
be repaid to applicants for any shares or debentures offered
for public subscription, by reason of failure to obtain
permission to deal from the stock exchange concerned.

Tt may be argued that provisions of the kind proposed .
by us might deter a company from making any statement
in its prospectus about obtaining quotation for its shares
‘from a stock exchange. This is too hypothetical a' question
tc answer. All that we would like to record at this stage
is that in view of the advantages offered by market quota-
tions, companies might find it distinctly beneficial to apply -
for permission to deal. Be that as it may, the point will,

- i.no doubt, be duly considered by Government when they

'i:ake a decision on the proposed stock exchange legislation.

771t may also be argued that it would be placmg too
onerous a burden on companies to refund money in the
event .of theé permission to deal not being granted by the
stock .éxchange. This view is based on the argument that
the requirements of the stock exchanges go beyond thpse
of the Companies Act The Cohen Committee before whom
this point was raised has given an effective reply to this

argument. In paragraph 24 of its report the Committee -

observes—
“Some of the requirements of the London Stock

. .Exchange Committee as-to the information {0 be
disclosed in prospectuses and advertisements go

beyond the requirements of the Companies Act.

The sancétion behind these requirements, and it

—
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is a powerful one, is the fact that if the London
Stock Exchange Committee are not satisfied,
they can refuse permiission to deal or defer '
decision on the matter. On the other hand, as
the requirements are not laild down by the
statute, the London Stock Exchange Commitiee
can waive some or all of them in suitable cases.
Their flexibility makes it possible for the rules
to be more stringent and to afford the investor a
greater measure of security than could be
achieved by a statute except at the cost of
hampering legitimate business. We recognised
that particularly in recent years th= London
Stock Exchange Committee have exercised a
. beneficial influence in the matter of issues and
— we consider that they should approach the pro-
j vincial exchanges with a suggestion that in
respect of new issues it would be in the public
interest for the rules and practice of the provin-
cial exchanges to be brought into line with those
prevailing in London”. .

~ We need hardly add that we fully agree with the above
views. .

69. At page 298 of the Annexure of our Report, we have Sanction to
made a recommendation that sanction for the issue of new issue ‘ift b
capital should not be given by the Controller of Capital :?,%l'tia v
Issues, unless the prospectus conforms to the statutory re- Pros]paqtug
quirements as to its contents. The requirements of section conforming
93 about disclosure of information in a prospectus are to statutory
often more honoured in the breach than in their observ- 11221:1;;6-
ance. The interests of the public demand that.they (page 208
should be protected against being induced to part with of the -
their capital by those who indulge in the practice of Annexure).
1ssuing irregular prospectuses. Under our proposals,
greater and fuller information is to be made available. It
is, therefore, all the more necessary that some responsible
authority should serutinise the statutory information re-
- guired to be disclosed in the prospectus before if is regis-

tered and issued. The need for such serutiny has been

recognised by several witnésses. In certain countries, e.q.,

the United States of America and Canada, prospectuses

are subjected to preliminary scrutiny at the hands of ap-
propriate authorities. In a wmatter like this, prevention
of mischief should be the main objective. When a com-

pany approaches the Controller of Capital Issues for o

sanction to the issue of its capital, it is required to sSubmit

relevant information relating to its formation. It should

not be, therefore, difficult for the Cortroller of Capital
4 Issues to scrufinize the contents of a prospectus, and to

certify whether it discloses all the information required to

be disclosed in it by the Act. This should not cause any

avoidable delay. If our recommendation is accepted. all

issues of ‘capital to the public, including those which, at

present, enjox exemption, will have fo bé brought within

the purview of the Controller of .Capital Issues. THis is
..also recommended by the First Five Year Plan. In Chapter

-

f
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+ XVII, we have recommended the establishment of a Cor
porate Investmént and Administration Commission and

have suggested that. the Commission should carry out those
- functions relating to capital issues control which are now

performed by the Controller of Capital Issues. This re- .

commendation, if accepted, will ensure co-ordinaticn and
effective comphance with the requlrements of the Act re-
~ - lating to prospectuses

/



CHAPTER VIl

COMPANY MEETINGS AND PROCEEDINGS

[Part IV of the Indian Companies Act—Sections 76 to 821.

- ! !

70. The nature of shareholders’ control over the affairs Ineffeotive
of a company has been the subject of much comment in
recent discussions on the subject of company law reform
both in this country and elsewhere. As the Cohen Com- of £ company.
mittee observed—

“The illusoty nature of the control theoretically

exercised By shareholders over directors has

control by
shareholders
over affairs

been accentnated by the dispersion of capital .

among an increasing number of small gshare-
holders who pay little attention to their invest-
ments so long as  satisfactory dividends are
forthcoming, who lack sufficient time, money

-and experience to make full use -of their rights

as occasion - arises and who are, in many cases,
too numerous and too Wldely dlspersed to be.
able to organise themselves.”

The Millin Commission in South Africa expressed itself
=-in almost similar terms when it stated—

“The assumptlon underlying existing legislation is

that shareholders are able to take an active
interest in the company's affairs and will al-
ways be able to use their voting power to the
company’s advantage. The assumption may
have been justified in earlier days when the

capital of companies was largely in the hands-

of persons who knew enough about the busi-

-ness of the company to maintain an effective

check on the act1v1t1es of the directors they
elected and were ‘able to attend rneetings to
enforce their views. It is certainly not justifi-
ed today when the shareholders in public com-
panies are distributed over wide areas, and it
is impossible that they can ever be gathered
together in one place for attendance at com-
pany meetings......... ’

. - In addition to the factors mentioned above, some recent
developments in corporate-finance, e.g.,-the growth of in-
vestment trust ¢companies have further tended to widen
the gap between the ultimate investor and those in charge
7 of the management of his investments, while circumstances
in this country have imposed a spec1a1 handicap on them.
The comparatively low standard of business knowledge and
experience of the average investor, the absence of any well-
informed and reliable financial press, and-long distances,

. - 53 -
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v‘rhich'-’ make it difficult for investors to combine for the
exercise of their rights, have rendered them particularly

ineffective B -

71. There are only two ways in which the company law
can partially redress the balance in favour of shareholders
f—ﬁrst, by the fullest possible disclosure of the facts relat-
ing to the-promotion, formation and working of joint stock
companies; and secondly, by the enactment of such suitable
provisions for the holding and conduet of company meetings
as will enable active and competent shareholders to take an
effective part in the business transacted in them. In the
previous Chapter we have already . recommended several
measures -designed to facilitate the disclosure of essential
particulars relating to the promotion.and formation of com-
panies, and in Chapter XI we shall elaborate our proposals

for a similar disclosure of essential information and data in —

company accounts. - In this Chapter, we deal with the law
relating to company nieeiings, and the record of company
proceedings. : .

. " Annual general meeting
. \

72. The first meeting which a company must hold after
it has obtained a certificate for commencement of business
from the Repgistrar of Joint Stock Companies is the statutory

meeting under section 77 of the Act of 1913. The scope -

of this meeting is limited to matters relating to the forma-
tion of the company and those arising out of the require-
ments of the statutory report and in respect of which we
suggest certain amendments as will be seen from pages 247
and 248 of the Annexure of our Report.

73. The more important meeting is, however, the annual
general meeting provided for under section 76 of the Act.

In modification of the existing provision, we recommend -

that the first annual general meeting must be held within
eighteen months of the incorporation of a company and

thereafter within nine months from the end of each finan-

cial year; provided that in no case more than fifteen months -

should elapse between the date of one general meeting and
that of another.

We further recommend that the Registrar should have
the power, in special circumstances, to extend the time
during which a general meeting should be ordinarily held.
The absence of any such provision in the Act of 1913 makes
for needless rigidity, and our recommendation ° that the
annual general meeting should in future be held, within
nine months from the end of each financial yeat, justifies
the grant of this discretionary power to the Registrar to
be exercised only in cases of proved hardship. ' In default
of the holding of an annual general meeting by the com-

. . pany, under section 76 of the present Act the Central

Authority should have the power to call such a meeting,
on the application of any shareholder, and to give such
directions for this purpose as it may think fit. This is in
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consonance with the provisions of section 131 of the English
Companies ‘Act; 1948, which confers this power not on the
Court but on the Board of Trade. -

. Procedure at general meetings

74, The manner in which the, general meetings‘are called Importance .
and conducted and the opportunities that they afford to in- of the annual
telligent shareholders to discuss the affairs of a company g_f’n"ralm"at'
largely determine the scope and extent of shareholders’ ™
control over the management of a company. The annual
general meeting is pariicularly important, because of the
nature of the husiness transacted thereat, e.g., election of
directors, the adoption of the balance sheet, the profit and
loss account and the directors’ report, and the declaration
of a company’s dividend. Further, it is at the annual
general meeting that ordinary shareholders have normally
the opportunity of introducing resolutions on their own -
account. .. ' '

-

75. We suggest extensive amendments in section 79 of Provision

the Act of 1913 which deals with general meetings. It will 23 to meet- -

be seen from ‘the redraft of thjs section which we ‘have fﬁi;_md
attempted (vide items 2 and 3 of the Addendum “to the (Pages 248
Annexure of our Report) that we have split it up into two and 249
different sections. Item 2 of the Addendum deals with Zinggfm
general powers as to meetings and the procedure to Dbe eng pages
followed at such meetings including the manner in which 34852
votes should be taken. Item 3 deals with proxies and their of the
rights which we.discuss in paragraph 77. Briefly, our prin- Addendum).
cipal recommendations relating to meetings and the proce- -

dure to be followed there are as follows:

(i) twenty-ane days’ notice should be given for all
. meetings ,of a company. A shorter notice will .

be permissible in the case of an annual general v
meeting only when all'the members entitled )
to attend and vote agree to it in writing, and
in the case of other general meetings only when
members holding 95 per cent. of the .voting -~
powers so agree;

(ii) whenever special business is to be transacted
before a general meeting, a statement setting
out all ‘material facts concerning the business
should be circulated to the members along with
the notice of the general meeting, so that the -
shareholders reading the notice may be able fo
understand what is intended to be discussed at
this meeting. The nature of the interest; if
any, of any director or managing agent or any
partner or director of a managing agency firm
or.company in any such special business should
also be indicated in the circular; . -t

(iii) voting rights should be exercised by all the
_ registered shareholders except those who have
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not paid calls due on their shares ‘or in respect
of shares on which the company has exercised
v its lien;

(iv) where a poll is demanded, the chairman of the }~
, meeting must appoint two scrutineers o seru-
tinise the votes, and should also have the
. power 10 .fill up vacancies in the office of
scrutineers. ’

[

It will ‘be seen -that our recommendations provide for
21 days’ notice for all meetings of a company subject to the
proviso that a shorfer notice may be'given in cases where .
all or a majority of the shareholders-agree to it. We also .

i make it obligatory for the directors to set out in the notice

of meetings, where special business is t0 be transaé¢ted, all - <
material facts concerning -such business. It is not B
enough, in our view, merely fo state the nature of the |
business; ih order to assist the shareholders to appreciate
the importance of such business, if is also necessary that .
ail material facts concerning it.shoulc_i be circulated in ad--
vance. As regards voting rights, we contemplate that they
should be exercised by all -the registered sharehclders ex-
cept those who have not met the calls due on their shares :
or where the company has exercised its lien on such shares, !
The relevant section in' the future Act should be so draft- . _ !
ed that it prevents inclusion in the articles of association of
clauses debarring shareholders from woting, unless they
hold shares for any pE.‘I'lod preceding the date of the meet-
ing or for other reasohs. The appointment of scrutineers
.which, we recommend should ‘inspire confidence among
shareholders. We understand that in the articles of some
leading companies there are provisions for such appoint-
ment. We have taken care to provide that the appointment
of scrutineers should rest entirely with the chairman, so
that no deadlock may be created in thé event of a scruti-
neer ceasing to act as such for any reason.

o ——— e — .

76. Section 78 ¢f the Act of 1913 deals with the right of
- . shareholders to'requisition a general meeting. We con-

rﬂqmslhoned sider that this séction should be supplemented by a suitable

by are-
holders.

(Pago 248
¢ of -the *

Annexure).

adaptation’ of the provisions' of section 140 of the English
Companies Act, 1948 which empowers a specified number of ,
shareholders to make use of the administrative machinery o
of a company to introduce resolutions on their own account
* at the annual general meeting and to inform other members
of the- purpose for which the resolutions are proposed fo
be introduced or the reasons for oppesing any resolution
submitted by the directors for consideration at the general
meeting. The -number of members necessary for a requi-
sition {tnder this section is (a) a number representing not .
less than one-twentieth of the total voting rights of all i
the members having: a right to vote at the meeting to be. - '
requ151t1oned or (b) not less than 100 persens holding shares '
in the company on . which there has been paid up an average |
sum per member of not less, than a hundred pounds This

’
[




section further requires that in the first instange the re-

{ .
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v

quisitionists must deposit with the company a sum reason-
ably sufficient to meet its expenses for circulating th_elr )
regolution and/or statement. Sub-section (5) of the section

% sufficiently
- statement.

protects the company against any defamatory

77. The provisions 'relating to proxies constitute one of (Page 250

Proxies

the least satisfactory features of the Act.of 1913. The only of the
reference to this subject in the Act is in sub-sections (1){¢),

(d), (2) (e),

(f) and (g) of section 79, and in regulations 63 to

.~ 67 of Table “A”. In view of the important part which

SXUre .
and pages
351 and 34
of the

proxies play in the general meetings of a company, we have Addendum).

_ considered
‘a separate
{(vide item

it desirable to émbody our recommendations in
section which we have drafted on this subject
3 of the Addendum to the Annexure). QOur

recommendations broadly follow the. provisions of section
136 and section 137(2) of the English Companies Act, 1948.
The principal changes which we recommend are as

. follows :—-

(a) any }nember of ;a' company should. be able to ap- -
~ point another person whether he is a member

(b) a

_or not, to attend and vote for him at a meeting

of the company; a proxy should also have the
authority to demand or join in demanding a
poll; .

proxy should not, however, have the right to
speak except in a private company, and his
right to vote on behalf of his principal should
ke confined, to voting on a poll;

(¢) on a poll taken at a meeting of the company or

a meeling of any class of members of the com-
pany, a member entitled to more than cne vote
or his duly appointed proxy need not usé all
his votes or cast all the votes he uses in the
‘same way; .

(d) every mnotice of a general meeting served on a

(e) e

(f) invitations to appoint proxies should nol be éent_
to the members of a company at' its - expense .

member should indicate clearly that he is en-
titled to appoint a proxy to atiend and vote
* for him and thdt the proxy heed not be 4
member .of the company;- -

very member of a company should be entitled

to lodge the instrument appointing a proxy
with the company at any time within forty
eight hours before the meeting, and any pro
vision in a company’s articles io the contrary
should be void;

and any officer of the company who knowingly

v
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.or wilfully contravenes this provision should
be liable té a penalty; .

L)

. (8) an instrument appointing a proxy should be in
writing under the hand ‘of the-member or of
his atiorney duly authorised or if the member
is a body corporate, either under seal or under
the hand of an officer or an attorney duly
authorised. If the instrument is in the form

set ouf in regulation 67 of Table “A”, it should

not be called in question by a company;

(h) every membher of a company should- be entitled
to inspect the proxies lodged with * the com-
pany at any time during the period commenc-
ing twenty-four hours after the proxies have
t0 be:lodged and ending on the conclusion of
the general meeting to which they relate.

We trust these recommendations will go far to improve
the position relating to proxies under the present Act. It

will be noticed’ that we have gone farther than the provi- -
sions of section 136 of the English Act in providing ~for |

ingpection of proxies by shareholders after previous notice
to the company. We consider this provision necessary, as
many articles of association contain clauses saying that no

objection can be taken to the validity of a vote except at”

the meeting. In such cases, it is only reasonable that if
the sharehclders want to object to any votes being record-
ed through proxies at a meeting, they should have some
opportunity of examining these proxies and filing their
objections.

Resolutions ard notices

78. The Indian Companies Act, 1913, envisages three
types of resolutions at a general meeting—an ordinary
resolution, a special resolution and an extra-ordinary reso-
lution. ' The purposes for which.an extra-ordinary resolu-
tion is required under the Act are dmongst others (a) to
remove a director (section 86G), (b) to wind up a company
voluntarily when it cannot continue in business by reason
of its liabilities (section 208), (¢) to sanction an arrangement
between a company and its creditors (section 215), and (d)
to sanction certain acts to be done by the liquidator in
voluntary winding-up. We see no reason why the extra-
ordinary resolutions in these cases cannot be replaced by
special resclutions. In our view, company meetings will
be rendered much simpler by the abolition of extra-ordinary
resolutions, and their replacement by special resolutiions,
except where we -have recommended an ordinary resolu-
tion, wherever the present'Act provides for the former.
Also in view of the fact that a uniform notice period of 21
days has been recommended for all resolutions, there is no
purpose now in providing for extra-ordinary resolutions.
‘We, therefore, propose that the appropriate provisions of
the Act should be amended accordingly.
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We further recommend that twenty-one days’ notice

should be given of all resolutions to be passed at a general

- meeting—ordinary or special. The extension of the peried’

of notice from fourteen to twenty-one days is necessary
to enable shareholders to combine and canvass for proxies
if they so desire. The present period of fourteen days is
too short for all the processes that are involved before the
shareholders can canvass opinion in favour of or against a
particular resolution proposed to be considered at any
meeting of the company. Following the provisions of sec-
tion 142 of the English Companies Act, 1948, we also sug-
gest that in ‘certain cases, which we have indicdted in the
Annexure of our Report and in the Addendum attached

to it, a ‘special notice’ as defined in this section should be -

required. A ‘special notice’ of a resolution to be moved
at a meeting of a company requires that the intention fo
move the resolution should be given to the company not
less than twenty-eight days before the meeting at which
it is moved and the company must give its members notice
of any such resolution at the same time and in the same
manner a$ it gives notice of the meeting, or if that is not
practicable, shall give them notice by advertisement in a

. newspaper having an appropriate circulation or in any

other mode allowed by the. articles, not less than twenty-
one days before the meeting? Under the English Act, a spe-
cial notice is required in the case of a,resolution to remove
a director (section 184) or.to dispense with a director’s age
limit (section 185), or to propose the appointment of an
auditor other than the retiring auditor (section 160):

v

Minutes of meetings

. B /

79. SBection 83 of the Indian Companieés Act deals with
the minutes of general meetings and of the meetirigs of a
company’s directors. .Our attention was drawn to the fail-
ure on the part of the managements of some companies to
record in the minutes a fair summary of the proceedings
of general meetings, inclusive of material questions asked
and replies given and comments made. This in our view,
is not a healthy practice and should be discouraged by posi-
tive provisions inserted in the section. In view of the fact
that general meetings are usually very sparsely atiended, a
practice has grown up of circulating the minutes of such
meetings to all shareholders. It is, therefore, essential that
these minutes should contain a brief but authentic record
of all that happens at general meetings so that the absen-
tee shareholders may be in a position to form some reliable
idea of ‘what transpired at these meetings. We, therefore,
recommend (vide item 4 of the Addendum to the Annex-
ure) that the provisions of this section should be so amend-
ed as to provide explicitly that the minutes of the general

{(Pages 251
and 252
of the

and, pages

353 and 354
of the
Addendum).’

meeting should coritain a fair summary of the.proceedings .

of such meeting, arld in particular of all material questions

-
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.asked or comments made. We further recomimend that
such minutes should not be circulated or advertised at the .

expense of a company, unless they contain the matters
mentioned above. It will be necessary for the chairman
of the meeting to decide what is a fair summary of its pro-

ceedings or what questions asked or commenis made would

be deemed to be material for the purposes of the meeting,
but a statutory obligation to cast the minutes in a particu-
lar manner will, we trust, be a useful safeguard against
their manipulation by dishonest and unscrupulous persons.

As regards the minutes of directors’ meeting, the only
recommendation that we make is that they should record

.the names of those directors, if any, who dissent from any

decisions arrived at at these meetings. Some witnesses
questioned the desirability of such a provision. They argu-
ed that the decisions taken by a board of directors partock
of the nature of a collective decision, and if it was made

obligatory to record the views of dissentient directors, dif-

ferences on a board might be encouraged. .We have given
due consideration to this point of view, but are (inable to
accept it. Theé concept of the collective responsibility of
directors, however attractive in. theory, is warranted nei-
ther by the facts about company management in this or
other countries, nor by the fundamental postulates of com-
pany law. On the contrary, we feel that our suggestion
will promote rather than hinder the sense of responsibility
among directors and will provide a useful check on the
errant elements among them, who now find it easy to hide
the undue influence which they exercise over the affairs
of companies under the cloak of unanimity. '

3
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CHAPTER IX

MANAGEMENT OF COMPANIES—DIRECTORS AND
. THEIR POWERS

(Part IV of the Indian Comparies Act—Sections 83
' to 86)

80. Under the English dornpany law, directors occupy

a pivotal position in the structure of joint stock companies.

The Companies Acts of other countries, which are based
on the English legal system also closely follow the English
pattern both in the status and position which they accord
io directors and the powers and responsibility which they
corifer on them. In the earlier days of joint stock enter-
prise, when business was comparatively simple and mar-
kets well-defined and easy of access, companies were ac-
tually managed by the directors. They met frequently,
discussed even minor current affairs, and took decisions on
the day-to-day conduct of the regular business. They had
no doubt to appoint technical and administrative officers,
but the manhagement of the undertaking remained more or
Iess in their hands. With the rapid growth in the size of

corporate units, and the growing technical and administra-.

Pivotal
position
of directors,

tive complexity-of business, resulting largely from the’

. combination of many different activities and the extension

of markets, which necegsarily inveolved intense specialisa-
tion in the processes of production and distribution, the
character of corporate management also rapidly changed.
The boards of directors had perforce to confine,themselves
to matters ¢f general business policy, and over-all supervi-
sion of management, and to leave the day-to-day conduct
of business in the hands of executives and salaried techni-
cal and administrative officers. In the case of the giant
business corporations, even this was not possible. Many

- issues of business policy, arising out of day-to-day conduct

of-business, had to be left to top executives like Presidents
and Vice-Presidents as in the United States of America or
General Managers or Managers elsewhere, who because of
their inevitable participation in matters of policy had to
be brought on to the boards of these corporations. Never-
theless, the basic distinction between those who are in a
position to direct and those who are accustomed to manage

. the affairs of a company, though considerably blurred in

practice under modern conditions, remains by far the most
dominant characteristic of corporate structure and the pro-
visions of the company law whether based on the English
or the continental legal system recognise this all-impor-
tant fact. -

81, Under -the law in this cc;unfry as in England, the
directors are not only the agents, but in same respects and
in some sense also the trustees of the company.” As a com-

Directora

regarded as
agents and
trustees of

pany cannot act in its own persom, its activities must becormpany.

61
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62 .
carried on by its agents, viz., the directors, who are given
such power as are vested in them by the memorandum and
the articles of association. Within these limits they are
competent to exercise all the powers of the company un-
der the Indian Companies Act, except such as must be ex-
ercised by the company itself. At the same time, the direc-
tors are deemed to be the trustees of the company’s money

. and property, and a long series of judicial decisions has

consistently held that they are liable to make good. the

. moneys of a company, which'they have misapplied on the

same footing as if they were trustees. It is on these two

fundamental concepts relating to the position of directors,

. that we have based our recommendations under this Chap-

No body
corporate to
be appointed
director.
(Pages 252
and 253

of the An-
nexurs and
page 355

of the
..Addendum).

Number and
nationality
of directors.
(Page 228

of the .

Annexure.)

—— —

ter.

We are fully aware that in India, the day-to-day mana-
gement of companies iIs vested in managing agents. That,
however, is no reason why the directors’ position and res-
ponsibility should be whittled down. The directors are the
represenfatives of the shareholders and are expected to
exercise control over managing agents in this couniry in
the same way as they exercise control over companies in
other countries which are usually managed by managing
directors or managers. .

Appointment of directors n

82. Consistent with our general attitude towards
directors, we recommend that no body corporate should

be a director of a company (vide item 5 of the.

Addendum). Although in law a body corporate can stand
in a fiduciary relationship with another body corporate,
it is certainly better and more convenient that, the diree-
tors should be natural persons. In practice also, it is
desirable that one natural person should be a director
rather than wvariable representative of a body corporate.

83. In modification of the provisicns of seection 83151 of
the Act of 1913, we recommend that every public
company and each ‘of its subsidiaries shall have at least

three directors and every private company, which 1s not.
the subsidiary of a public company, at least twe-directors. -

The latter proposal follows the recommendations of the
Cohen Committee. In course of our enquiry the ‘point
was raised whether the Act should not preseribe that a
minimum’ number of directors on a board should be
persons of Indian nationality. As we have already
noticed in paragraph 29, Chapter IV, the company law of
certain countries makes a definite stipulation about the
inclusion of a-minimum number of the nationals of the
countries concerned in the directorates ¢f joint stock
companies. For: reasons which .we have already

-explained; we ‘'do not make any specific recommendation

on this subject, but leave it to Government to decide
whether they.would make any such provision in the
statute or not.

1y
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. Constitution of board of directors

84. Sgction 83B of the Act of 1913 provides for the Klection as
constitution of the board of directors of a company. Under.directors of
. this section, read with section 87 I of the Act which we Dominees of
have slightly amended (vide item 18 of the Addendum to opfo o™
the Annexure of our Report), not more than one-third inAuence of
of the number of directors on a board can be appointed managing
by the managing agents of the company, and the remai- 2gent.
-ning two-thirds should be persons whose period of office is ﬁ?{gg;; 253
liable to determination at any time by retirement of of the
directors in rotation. Several witnesses who appeared Annexure
before us, urged that the managing agents should be 2nd pages
precluded from putting up their own nominees for f;;:ﬁ gﬁ;‘ 357
election in any of the vacancies in the two-thitds quota sddendum)
reserved for representatives of the general bhody of
‘shareholders. They contended that unless such reserva-
tion was made, the managing agents, by reason of their
position and the influence which they exercise over the
affairs -of  a company, were likely to “swamp” a board-
with their own nominees. There is considerable force in
- this argument and many instances which were brought.

to our notice seemed to support this contention. On the
cther hand, it was urged that if the nominees of the
managing agents were men of integrity and calibre and
succeeded in securing the suffrage of a large majority of
the shareholders, it,would not be in the interest of a
company to prevent their election to the board of diree-
tors. The provision for reservation of the two-thirds
quota for retiring directors was introduced by the Amend-
ment Aect of 1936 and its objeqt evidently was to secure
the appointment of independent persons as far as possible.
Commenting on section 86F (contracts between companies
and directors), which was also inserted in the Act by the
Amendment Act of 1936, Mr. S. C. Sen, the Special Officer
.appointed in connection with the above legislation, has
in his book on the Indian Companies Aect remarked:
“Section 86F curtails the privilege hitherto enjoyed by
the directors of entering into contracts with the company
gnd imposes on’ them the liability to obtain the consent
of the board of directors which can now no longer be a
packed body of persons representing any . particular
interest.” As already stated, in many cases, boards are
swamped by persons closely connected or associated with
managing agents. Thus the object underlying the amend-
ment of 1936 has been largely defeated. We have care-
fully’ considered the position.and recommend that certain
specified categories of persons, who may be deemed to be
assceiated . with managing agents' or otherwise connected
with them or to be under their influence,.should be eligi-
ble for election in the two-thirds guota mentioned in sub-
section (2) of section 83B of the Act of 1913, only if—

(a) a special notice within the meaning of section
142 of the English Companies Act, of a re-
sclution suggesting their 'appointment has
.been sent to the company and circulated by



64
of their association or connection with the
managing agents and :

(b) at least 80 pet cent. of the votes of the members

present in person or by proxy at a general

‘ meeting have been cast in favour of - their
election.

These two safeguards should enable the general body

of shareholders to consider the claims of such persons for

election on merits and to organise opposition to their

(Pages 356 election if they are considered unsuitable. In our
and 357 redraft of secticn 83B (vide item 6 of the Addendum to
‘A.fd d';’;‘fi ., the Annexure of our Report), we have enumerated the

categories of persons who shcould be covered by the pro-
posal we make, and do not, therefore, repeat the list here.
It will be noticed that we have excluded from these

categories the solicitors and share-brokers of a company,”

because, in our view, although managing agents may seek
_ their advice or assistance.in specific cases, they cannct be
said to be in the same position as 'the other persons,

: enumerated in our redraft, who are either whole-time.

* employees of the managing agents or are so confinuously
. associated with them that they may be legitimately
deemed to be-directly interested in their business. The
reform of the directorate is the key to the reform of com-
pany law. Hence we attach the utmost importance fo
this recommendation of ours. .

1

Individual 85. We suggest two other minor amendments to this
ggg;gnrgf. section. First, we recommend that votes on the appoint-
Oasual ~ ment of directors whether in a public or a private com-
vacancies. pany, should be recorded in respect of the individual
(Pages 253 -candidates and not in respect,of groups of them. Secondly,
:;‘dff: we suggest that casual vacancies in a board may be -filled
Annexure), UP by the other directors but the period of such casual

appointments should not extend beyond the next crdinary

~ general meeting of the company.

| Quqliﬁqations and condit_ic;ns of appointment of directors

(Pages 254— 86. Sections 84 and 85 of the Act of 1913 lay down two
256 of the important conditions which must be fulfilled before a
Annexure  director can be appointed to a' board. They are—.

. Ao :
315)'8 gt?gﬁe . (i} the consent in writing of the person concerned
Addendum). to act as a director which must be filed with the

Registrar of Joint Stock Companies before the

registration of the articles or the publication of
H prospectus or the filing of a’'statement in lieu of

prospectus, as the case may be, and .

(ii) the acquisition- by the person proposed to be
appointed as director of the minimum share

‘ : qualification necessary for his office.
This qualification should be obtained either before ™ a
person is appointed as director or within a period of two -

.,E.
.‘__.-

£
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months after his appointment. We recommend that, not-
withstanding anything to the contrary contained in the
articles of a company, ' a director’s qualification shares
should not exceed Rs. 5,000 in norninal value, but that all
directors other than technical directors or directors nomi-
nated by Governments should hold the qualification shares
beneficially. We would make an exception to this rule in ~
the case of shares held by a frustee for some third person,
not being a managing agent of the company or an asso-
ciate of a managing agent, and also in respect of shares
held by a nominee-holder on behalf of some other com-
pany, not being a managing agent of the company or an
associate of the managing agent, where the remuperation
received by the nominee-holder as director is pald by him
to such other company. The cases of technical or expert
directors as also of directors nominated by the Central or
State Governments fall outside the general rule. We re-
cognise that it may cause hardship to them if they are
compelled to hold their qualification shares beneficially,
and recommend that they may be exempted from the
operation of this provision,

We also recommend that the present requrement under
section 84 of the Act regarding the obtaining of consent
in writing of persons proposed to be appointed as directors
should be extended to all first appointments of directors
on the board of a company- The details of our recom-
mendations have been set out in our redraft of section 85
(vide item 7 of the Addendum and in pages 254—56 of the
Annexure to our Report)

Remunemtion of directors

87 On the subject of remuneration of directors, we (Pages 263
received conflicting evidence. The usual method of remu- 224 264F§£

neration to a director is a fee for attending the meetings
of the board, but some companies remunerate their direc-
tors by a monthly salary, while in still others a commis-
sion on profits in addition to the fee or the monthly satary
is paid. On principle, we are not in favour of payment
of commission to a director who is not also a full time
employee of the company. Having regard, however, to the
desirability of keeping the position flexible, we ‘do not
recommend any rigid scale of payment for directors or
indeed any rigid method of remuneration.. We would
leave it to the company to decide how its directors should
be remunerated, but would suggest that if any commis-
sion on profits is to be paid to the ordinary directors, the
aggregate amount of the profits thus disbursed to fhem
should not exceed 1 per cent. of the “net profits” as defined
in the Act in the case of companies managed by managing
agents; in other cases this percentage may extend to 3 per
cent. of the net profits as defined in the Act. Such com-
mission should however be payable only to directors whe
receive a fee for attending the meetings of the board and
are not paid a monthly salary. The commission, when

461 MofF'.
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paid, should come out of the net profits, on which the
remuneration of managing agents is based, and therefore,
such commission, if any, as is paid to directors should be
treated as part of the working expenses of a company.
We would, however, suggest that no commission, subject
to the above limits, should be paid to directors of any
company, unless the payment is approved by a special
resolution of the company passed after the commencement
of the new Act, but no such resolution shall authorise
the payment of such commission for a period exceeding
five years.

88, Following the provisions of section 189 of the
English Companies Act, 1948, we further recommend that
no remuneration payable by the company to any officer,
employee or servant of the company, should be tax-free.

[
-~

As the Cohéen Committee pointed out, the principal objec- -—{

tion to the practice of making tax-free payment is that it
creates a class of persons who are immune from any future
increase in taxation. Further, this practice has the effect
of making it difficult for shareholders to assess the burden
imposed on a company by its salaries and wages bill. ,

-89. Section§ 191, 192 and 193 of the English dompanies
Act deal with payments to directors for loss of office,
transfer of a company’s property to them for loss of office

and the disclosure of the payment of compensation in ..

conneetion with the transfer of shares of a company. Qur
own view is that no compensation should be payable to a
director of a company as consideration for or in connection

- with his retirement from the office of director, but a manag-

(Page 254 '
of the
Annexure).

ing director or a manager who is glso a director, should
not be prohibited from receiving compensation for loss of
office iIn his capacity as managing director or manager or
for any other services which he may have rendered to the
company subject to the limitations recommended by us in
Chapter X. We also favour the insertion of two sections
on the lines of sections 192 and 193 of the English. Com-
panies Act on the- clear understanding that no payment of
compensation, in the circumstances™ mentioned in them,
should be made to a director from the funds &f the

company. -

. -Age of directors

90. The present Indian Companies Act contains no pro-
visions about the age of a.director or the number of
directorships whic{ he may hold. The first point was
debated at considerable length before the Cohen Commit-
tee in England and was the subject of much comment in
the Parliamentary discussions on the Amending Bill of-
1947, * The .argument in favour of imposing an age limit
on directors is that, having regard to the responsibility
which attaches to their officeand the increased obligations

_ which we propose to impose on them in our recommenda-

tions, "it is essential that persons appointed as directors
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in a company should be' physically and mentally alert
and shoiuld be able to devote time and thought to the
-affairs of the company with which they are associated.
Several instances were cited to us where directors, by

. reason of their age, were unable t0 take any active in-
. terest in the management of the companies concerned. In

such casés, the retention in office of such directors,
‘whatever 'may have been their past record of service, can
hardly serve any useful purpose. On the contrary, by
continuing io retain their seats on the board, they may be
standing in the way of more active persons being elgcted.
On the other hand, the main argument against the imposi-
tion of an age limit is that a company may thereby be
debarred from obtaining the advice of persons who,
though old in years, yet retain their mental powers to the
full and by reason of their knowledge and experience may
be able to render valuable services to the company. It
has been further urged that, in the-circumstances ‘of this
country, it would be wrong to impose an age limit, parti-
cularly as the number of experienced businegsmen, who
can act as responsible directors is extremely small. We
have carefully weighed the pros and cons of this argument
and consider that on balance it would be in the long-term
interest of company management in this country that an
age limit for directors should be fixed. This will ‘inciden--
.tally open out opportunities for the utilisation of the ser-
vices of yoynger persons with requisite training and
experience in the management of companies. It would be
relevant to point out in this connection that the Constifu-
tion of India imposes. an age, limit for the incumbents of
the offices of Chief Justice of Tndia and the Judges of the
Supreme Court. If in exceptional cases, a company con-
siders it essential to retain the services of a director who
has passed the age limit, it would be open to it to do so -
in an advisory capacity. We, therefore, recommend that
the age limit for directors should be fixed at 65. This
recommendation should not apply to private companies
other than subsidiaries of public companies.

Number, of directozrships which a director can hold

91, Neither in the English Companies Act nor in our (Page 256
own is any limit fixed on the number of directorships of: the

which a director can hold. The subject has, however, re-

ceived a good deal of attention in. company legislation on pege 359
the continent. Thus the German Law of 1939 introduced of the
a legal maximum of ten boards on which a director could Addendum).

serve although it was open to Government to grant
exemptions in particular cases, while a war-time legisla-
tion in France (Law of 16th November 1940) reduced the
number of directorships which a director could hold to. 12,
subject to the econdition that no person might serve on
the boards of more ‘than 8 companies registered in France,
One possible reason why the subject has not attractea-
much attention in the United Kingdom and the United
States of America may be the comparatively small number
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f
of directorships, which an average director holds in those !

countries as compared with a director in India. In a .
-Trecent statistical survey of 2157 directorships in a number - l
of sample companies in the United Kingdom under the P |
supervision of Prof. Sargeant Florence,* it was revealed |
that the distribution of directorships was as follows:— :
1

- Total No. of 9% of total. No. of

directors. directorships. ,

. |

910 ' 42 1 i j

547 26 2 (;r 3 |
306 14 4dor 5

258 To12 ' 6 to 10 . '

138 6 over 10 < {j

~

In companies with a capital of £500,000 comprising a
total number of 623 directorships, the average holding in
the above sample survey was found to be considerably
more frequent: -

Total No. of o7 of total, No. of
directors, directorships, —
81 13 More than 10
- T 105 17 .7 6 to 10
118 . 19 . 4 to §
163 26 2 to 3
156 25 only 1

Similarly the investigations of the National Resources
Committee in the United States of America some time
before the War showed that in the 200 largest non-financial,
and the 50 largest financial corporations of the United™.
States of America, the distribution of directorships was as

quoted by A. B, Levy on page 261 of Vol. T of his book “Trivate Corpora-

tions and Control”.

follows:— !
- . !

1 director he 9 directorships each ’

3 1 L] 8 nt H i

6 n ” 7 2 - i

6 n )] 6 B n }

19 n o ” 5 »” ] |
A . .

102 3 1] 3 » kL i

303 Eb] b} ] 2 3 L . i

- !

|

o #NotE :— Vide Journal of Royal Statistical Bociety, 1947 (pages 13-14) {
t

!
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If these figures broadly represent the distribution of direc-
torships in the United Kingdom and the United States of
America, it can be hardly disputed that the “maximum
holding of directorships in those countries is much smaller
than the maximum-holding in this country. No depend-
- able figures showing the distribution of directorships of

~joint stock companies exist in this country. Our attention °

has, however, been drawn tc the evidence adduced before
the Tariff Board in course of its enquiry into the cotton
textile industry held in 1932 (vide Volume II, page 242)
which shows that six gentlemen from Bombay held at
that time directorships in 65, 42, 34, 29,. 26 and 29 com-
panies respectively. Inh course of our enquiry it has been
brought to-our notice that even now a holding of 15 to
20 directorships is common while a holding of 30 or more
directorships is by no means unusual. The position clearly
calls for some action. We recommend that a specific pro-
“vision should be made in the Indian Companies Act that
no person should hold more than 20 directorships at a
time (vide item 8 of the Addendum to the Annexure), but
that in counting this number, the directorships of private
companies, of unlimited companies, of associations not for
profit, as well as alternate directorships should be exclud-
ed. In view of the paucity of high-grade business ability
in this country, we do not consider any further reduction
in the maximum number of directorships, which we have

— . recommended, desirable at this stage in the development
of the country’s economy. We would, therefore, strongly
suggest that if Government accept our recommendation on
this' subject they should adhere f{o the figure which we
have indicated. -

Disqualification of and wacaetion of office by directors

‘92. The provisions of the Act of 1913 relating to the (Page 2065
vacation of office of directors are scattered in different of the

sections and do not seem to have been tied in with the
. provisions relating to the vacation of office by them. We

~“.suggest that the existing provisions should be rearranged -

in a suitable order and brought together under one sec-
tion and should be tied in with the provisions of the pre-
sent. section 86 I of the Act. The Act provides for the
following main disqualifications of directors—

(i) disqualifications arising from failure to comply
with the provisions of the Act which impose
certain specific qualifications necessary for the
appointment of a director, vide sections 84 and

(ii) the disqualifications imposed by section 86A
of the Act; '

(iii) the disqualifications impbsed by the provisions

-

of section 86 I relating to the vacation of office

of director. - ‘

exurs .

e



Company
{other than
a private
company) to
be debarred
from pres-.
eribing
additional®
grounda for
vacation of
director’s
office.
(Page 266
of the "’
Annexure}.

Disqualifica-
tion on
certain other
grounds _
from acting
as director,
eto,

, (Page 266
'of the
Annexure).

«0 '

We suggest that to the grounds  set out in section 86 1
for the vacation of office by a director should be added a
further one of conviction for an offence which is non-
bailable under the Criminal Procedure Code or any other

enactment for the time being in force, and that the pro-~

vision in clause (1) {(d) of this section should be expanded #

to include failure on the part of a private company of
which the director in questlon is a director to -pay calls
made on it.

93. We further suggest that sub-section (2) of section
86 I should not apply to any company except a private
company which is not a subsidiary of a public company.

It was brought to our nofice, in course of the evidence .

tendered before us, that the management of several com-

panies had taken advantage of this sub-section to include’ <

in their articles provisions to the effect that a director
should resign, if he was asked by the other directors on
the board to do so. We-can understand the motives under-
lying such articles, but they are easily liable to abuse,
and in any case the principle. that a director on a board
who may have been duly appointed by the general body
of shareholders may be called upon to vacate his office at
the instance of the other directors without any further
reference to the members of the company is one which it
is prima facie impossible to defend. We have, however,
no objection to the articles of a private company which
is not a subsidiary of a public company containing a pro-
vision to-this effect.

94. To the list of disqualifications set out in the Act
of 1913 we would add the disqualifications provided for in
section 188 of the English Companies Act, 1948. The effect
of this section is that a person guilty of an offence men-
tioned in it may be disgualified for, a maximum period of
five years from being concerned with or taking part in
the management of a company without the leave of the.,

Court having jurisdiction to wind it up. This dlsquahﬁca- .

tion may be imposed by any Court before whom a person
is convicted of any offence-in connection with the promo-
tion, formation or management of a company or by any
Court in course of winding up of a company, if it appears
to it that the person has carried on the business of a
company with intention to defraud creditors or for.any
fraudulent purpose” or has been otherwise guilty of any
fraud in relation to the company or has otherwise been
gluilty while an officer of the company of any breach of
his duty to the company whether he has been convicted .
of any offence or not. We shall comment further on this
provision of the English Act when we discuss the subject
of winding-up in a later Chapter of this Report, but the
arguments in favour of a disqualification to be imposed
on the grounds mentioned above would seem to us hardly
to require any elaboration.

—




;

R b S

— wf— - A —E —————

T Ty e e

— -

Pl L el 5

“~ '

71 - o

95. Section 86B empowers a director or manager to At?ﬂ%ﬁﬂmelﬂ?
assign his office to. another person if so permitted by the ;o0 ¥,
articles or any confract and if such assignment is approved (pages 257 ™

by a special resolution. On principle, the provision is open and 258

~* _to objection. We have therefore prohibited this -(vide item ¢f the

eXUurs,.

9 of the ‘Addendum to the Annexure . of our Report). and
We have further provided that the alternate director should (page 380
not he eligible for reappointment as a retiring director of the

of the company if the original director’s pericd of office is-“ddendum).
determined before his return. This provision fills up a

lacuna in the present section.

Disclosuré of dirvectors’ interests
96. Sections 914, 91B and 91C of the Act of 1913 provide (Pages 92

-, for'the disclosure of the interest of a director in any con- and 293

-«

—

of .the

tract or arrangement entered into by or on behalf of the Annexure).

company, the right of a'director to vote in respect of any
such matter and the disclosure by a company of a -direc-
tor’s interest in contracts of management. These provi-
sions require tightening up in certain particulars. Thus,
it is necessary to provide that the general notice which.
" a director ig entitled to give to the company of his interest’
in a particuldr company or. firm under the proviso to sub-
section (1) of section 91A should be given at a meeting of
the directors or the director concerned should take reason- .

able steps to ensure that it is brought up and read at the .
next meeting of the directors after the mnotice is given.

Otherwise, the general notice may well remain unnoticed :
by the other directors of the company and the object of ’ !
giving such a notice may- be easily defeated. In this -
connection attention is invited to the proviso to sub-section |
(3) of section 199 of the English Act. We further recom-

mend that the general notice to be given under the same

proviso should be renewed from year fo year. As the .

Millin Commission in South "Africa observed— . :

'

. “Under the present provisions, new directors joining
- the board cannot know of it unless they take the
trouble to read the minutes, it may be, for years
past; and it would be convenient for auditors
if they were in a. position to confine their re-
search for.such a notice to cover any particular .
transaction to the minutes of the year in which - .
the transaction occurred”. ) ’

- - A
The general notice to be given under the proviso to sub-
section (1) is a relaxation of the sirict requirement of this =~ -
sub-section, and we agree with the finding of the Millin

- Commission in South Africa that there can be no hardship

"if it has to be renewed from year to year so as to appear
in the minutes for each year in which it is to. be effected.

. 97. Sub-section (3) of section 91A provides for the main- Register of
tenance of a register in which particulars of all contracts contracts,
or arrangements in which a director is interested have to ete.in which
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be entered. This register is open to inspection by the
members of the company at its registered office during
business hours. In order thdt the register may serve its
full purpose, we suggest that the particulars to be entered
in it should include the dates of the contracts, the names of
the parties and the dates of. the board meetings fcogether.
with the names of the directors voting ‘for’ or ‘against’ the
contract or arrangement and of those remaining neutral.
We recommend that this register should be placed before
the meetings of the board and should be signed by each
director present at the meeting. In view of the importance
of the disclosure of directors’ interests in any contract or
arrangement, we recommend that the penalty for any
contravention of the provision of this section
should be increased to Rs. 5,000. We also recommend that
copies of the register or any extracts thereof _should be
available to members on payment of .a prescribed fee.

98. Section 91B of the Act prohibits an interested direc-
tor from voting on any contract or. arrangement in which
he is directly or indirectly concerned or interested and, also
provides that his presence shall not count for the purpose
of forming a quorum at the time of voting and that if he
votes his vote should not be counted. This section which
was amended by the Amendment Act of 1936 has been
the subject of some. criticism. If was suggested to us that
the provisions of the: section should be strengthened by

. the requirement that an interested director should with-

draw from the meeting of the board at which any subject

e

to which he is interested is being discussed. “"We do not’

accept the suggestion, for we consider that persons hold-
ing the position of directors should possess sufficient in-
tegrity and independence of judgment not to be influ-
enced by the mere presence of one of their colleagues at
a meeting of the board. We have, however, provided that
the interested director should not take part in the proceed-
ings of such meetings. Our other recommendation that the
quorum at board meetings should either be two directors
or one-third of the number of directors whichever is
higher, which we have made later on in this Chapter,
would, however, operate as a further safeguard, by doing
away with the present practice of incorporating into
articles of association clauses constituting one single diree-
tor as a quorum when other directors are interested.

We would also like to draw attention to an addition
made by us in the existing proviso to the section, under
which it would be competent for an interested director to
vote in respect of any contract or arrangement with any
other public company in which he is merely interested as
a director and holds np shares beyond those necessary for
his qualification as a director. We have not considered it
advisable to go further than this. As in the case of
section 91A, we have enhanced the penalty presecribed for
contravention of the provision to Rs. 5,000.
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We also recommend that the Central Autherity should
have the power to exempt any company from the operation
of this section if Government inform the Central Authority-
that such exemption is in the public interest.

99. As regards section 91C of the Act we propose that Disclqsures
the whole section should be extended to coniracts or to.members
arrangements for the appointment of managing directors,™ % of
We also recommend that a provision should be made for appoeinting
the supply to any member of the company, who may ask a manager
for it, a copy of the relevant contract on payment of a fee or menaging
of six annas per hundrfed words. . ‘(%r;;:‘;’gs

LI
. eXUre).

100. In course of our enquiry, we received some COmM- Dealings ir
plaints ‘about dealings in shares by directors of companies, company’s’
By their very nature, it is difficult to get at the full facts sheres by
about such complaints, but there can be little doubt that ?1‘,1:";:;%7'
the evil exists, albeit on a limited scale. The complaints Mdg 288
received from shareholders and the general public that, not of the
infrequently, such dealings are detrimental to the inter- Annexure).
ests of the company are also not entirely unfounded. It
will be recalled that both the Cohen Committee in England
and the Millin Commission in South Africa dwelt at consi-
derable length on this problem. In paragraph 86 of its
report the Cohen Commitiee observes:—

“Whenever directors buy or sell shares of the-com-
pany of which they are directors, they must nor-
‘mally have more information than the other
party fo the transaction. . . . but the position is

» different when they act not on their general
knowledge but on a particular piece of informa-
tion known to them and not at the time known
to the general body of shareholders, e.g., the
impending conclusion of a favourable contract

- or the intention of the board to recommend an

increased dividend. In such a case it is clearly
improper for the director to act on his inside
knowledge, and the risk of his doing =o is in-
creased by the practice of registering shares in
the names of nominees. . . . . We do, however,
consider that the law should be altered so as to
discourageimproper transactions of the kind we
have indicated. Even if the legislation is mnot
entirely successful in suppressing imiproper trans-
actions, a high standard of conduct should be
maintained, and it should be generally realised
that a speculative profif made as a Tesult of
special knowledge not available fo the general
body of shareholders in a company is improperly
made.”

Similar observations were made in paragraphs 141 .and
142 of the Millin Commission’s report. At one stage of
. our enquiry, we considered the desirability of a provision
in our Act on the lines of sub-section (3) of section 96A
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of the Canadian Companies Act, 1934, which provides
that no director of a public company should speculate,
for his personal account, directly or indirectly, in
the shares .or other securities of the -company of
which he is a director and penalises the contravention =~
of this provision by a fine not exceeding $1,000 or by 6 /*~
months’ imprisonment or by both fine and imprisonment,
, In course of our discussion, however, we were impressed
by the difftculty of defining the phrase “speculative buying
and selling of shares”. We see no easy. way of getting
. round this difficulty and, therefore,*prefer to rely on the
device suggested in secfion 195 of the English Companies
Act, 1948. Under this section every company is required
to maintain a register showing in respect of each director
the number, description and amount of shares’'in and
debentures of the company or any other body corporate,
being the company’s subsidiary or holding company, or -«
a subsidiary of the company’s holding company, which are
held by or in trust for him or of which he has a right
to become the holder whether on payment or not. When- -
ever there is a purchase or a sale of shares or debentures- CoL
‘ by directors, this register should also show the date, price '
or other considerations for the transaction. This register
is maintained at the company’s registered office, and is
open to inspection by any member or debenture-holder of "
the company in the manner referred to in suh-section (5), .
and at all times by any person acting on behalf of the -
, : Board of Trade. We recommend’ the incorporation of a
' similar provision in the Indian Companies Act. In order
that the provisions of this section may be enforced, it is,
necessary that an obligation should be imposed on the
director of a company and on every person who is deemed
to be a director to give notice to the company of all such
matters relating to himself as are required under this.
section. Unless a director or a person deemed to be a
director is required by law to intimate the relevant facts
to a company, it will not be possible for it to maintain :
the register of directors’ holdings up to date. -

e —

General powers of directors for management and .
) ‘ . . supervision i
« Page 258 101. Compulsory regulation 71 of Table “A” of the Act . !
of the of 1913 lays down the general powers and duties of direc-
fn’ff;i;;e tors as regards the management of a company. Having
361 of the regard to our general attitude towards the position and -
Addendum). responsibilities of directors as indicated in paragraphs 80 and
; .81 above, we have considered it desirable to recommend .
! the insertion of a specific section in the Act dealing with - i
to this subject. Our draft (vide item 10 of the Addendum g :
to the Annexure of our Report) of the proposed new .
. section will show the nature of the duties and responsi- i
bilities which we propose to impose.on directors and the
" limits of the delegation of authority by a board to
managing agents and committees of ditectors. In sub-

- e -
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section (1) of our draft, we have indicated the limits of
the directors’ powers wois-g-vis the company. In sub-
section (2) we have enumerated the matters in respect of
which the directors cannot delegate any powers to manag-
ing agents. These include—

(i) the power to, issue debentures;

(if) the power to make calls on shareholders in
respect of moneys' wunpaid dn shares of the
company;

(iii) the powei‘ to borrow moneys except within -

limits previously fixed by the directors at a
board meeting; :
(iv) the power to, invest the.funds of the company;

and

(v) the power to make loans except within limits
previously fixed by the directors at a board
meeting.

In the scheme of relationship between directors and
managing agents that we visuyalise the above powers, sub-
ject to the specified limits, will be exercisable only by
the directors of the comipany. It will be noticed that these
powers cover some of the most important financial transac-
tions in which a company may. enter. It is our view that
these important: powers must be reserved for directors, and,
if in particular cases, some of them have'to be exercised by
managing agents, they should be subject to such limifs and
conditions as the "directors at a board meeting may
specifically”lay down. It is important that this delegation
of powers to the managing agents should be by a resolu-
tion of the board passed at a meeting of directors and
not by circular resolution. Any such resolution of the
board in respect of any matfer under sub-clause (iv)
above should specify the limits and the mature. of the
investment to be made and in respect of the matters
falling under sub-clause (v) should specify the amount of
the loan and the purpose for which the loan has to be made.
In sub-section (3), we have provided that no committee
of directors, managers or managing directors should be
authorised to exercise any ‘power on behalf of the company

which could not, by the provisions of the Aect and the -
schedule, be exercised by a managing agent of such com-

pany. We have attempted to'tie in the provisions of
this new section with those of another section in the
following Chapter relating to managing agents and their

powers: vis-a-vis the directors and.shall have some fur-

ther comments to make on this subject when we discuss
the powers of managing agents.

Restrictions on the general powers of directors

-

102. Section 86H of the Act of* 1913 - imposes * $0me (pages 262-
restrictions on the general powers of directors. We haveé 65 of the
considered it necessary to¢ amplify these powers and” alse Annexure,

to add to the restrictions. Thus we recommend that
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clause (a) of section B6H should be so elaborated as to
prohibit the directors of a public company or of a
subsidiary company of a public cumpany from selling,
leasing or otherwise disposing of the whole or substan-
tially the whole of the undertaking of a company, pro-
vided that, where a company owns more than one
independent undertaking, the directors should not dispose
of any such undertaking, withouf the consent of the share-
holders by an ordinary resolution. Secondly, we suggest
a similar amendment in clause (b) of this section so as to
prevent the directors from extending the date of repay-
ment of any debt due by a director without the consent
of a company in generdl meeting. The object of our first
recommendation is to prevent the directors, without the
consent of the general body of shareholders, from leasing
out an undertaking t¢ some other person, when the com-
pany is formed clearly for the purpose of working the
undertaking and not for transferring the responsibility
for its working to a lessee. We recognise that there may
be occasions, when in. pursuance of any general proposal
for podling the resources of an indusiry or for its con-
irolled and integrated working, it may be necessary for

some particular units in the industry to be leased out fo

some other units in it. But such pooling or controlled
and integrated working of an industry does not come off
overnight, and is -usually the result' of prolonged negotia-
tions with the constituent unifs in an industry. It should
not, therefore, be difficult for the directors of a company
to consult the general body «f shareholders when such
proposals are under discussion and we have no reason to
think that when the position is fully "explained to the
latter, as it must be, they will not accept the advice of
the directors, particularly when such advice will be
necessarily in the long-term interests of the company. In
emergencies, such integrated working ¢f an industry.can
be brought about only by special legislation which will
necessarily supersede the provisions of the Companies
Act. In these circumstances, we see no serious practical
difficulty in depriving the directors of the power 1o sell,
lease or otherwise dispose of the whole or subsiantially the
whole of the undertaking. In some special cases, where a
company owns more than one independent undertaking, the
sale, lease or disposal of any one of these undertakings may
so cripple or damage the activities of the company as to
throw it almost out of gear. We have, therefore, considered
it necessary to provide thét in such cases the directors should
not exercise the powers fo .dispose of any single under-
taking without the consent of the shareholders. The object

of the second recommendation about non-extension of the °

period of repayment of a debt by a director is self-evident
and does not require any comment.

103. Some caf%es have come to our notice where, on the

authority, the directors have disposed of the sale proceeds
without any reference to the company. Such conduct on
the part of the directors is clear]y objectionable, for, if the
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* company, in general meeting, has decided otherwise. It

. 7. ' .
undertaking of the company is acquired by Government or loeal
local authority, the shareholders are entitled to have a say ?Ethg?tsz’hg_
as to how the sale proceeds should be disposed of. We, 65&§f +he
therefore, recommend that on the acquisition of an under- Annexure).
taking by Government or by any local authority, the sale
proceeds should be 'invested in trustee securities till the

should be. open to the shareholders to decide by an ordinary
resolution as to how the sale proceeds should be used or
disposed of and to lay down such conditions as they deem

fit for this purpose, subject to the provision of the Act
about reduction of capital.

104. Many cases have come to our notice where directors Borrowing
have borrowed money on the security of the assets of a by directors
company or otherwise, regardless of the needs of the 93 Seourity

wri . afgets
company, - without any reference fo shareholders. This 4f company.
practice is so injurious to the interesis of the company that (Pages 262-
we consider it necessary to impose a limit on borrowings by 65 of the
directors. We recommend’that borrowings By directors Annexure).
shall not exceed the subscribed capital plus the free reserves
of the company without the consent of the general body of
shareholders. It is noteworthy that the rules of the stock
exchanges in London and India impose restrictions on
borrowings, and that numerous companies have complied
with such restrictions.

. Restrictions on some special activities of directors

105. Having regard to the position of directors as agents Desirability
of the company and the fiduciary capacity which they hold, of imposing
we consider it necessary to impose some definite limits on h”:lt“ on dir-
some of their acti\_rities as directors. actirities,

- 106. Section 86D of the Act of 1913 prohibits the grant 1.cens o
of any loan to any director or the giving of any guarantee directors.
by a company for any loan contracted by any of the (Pfagfh 259
directors. This section which was inserted by the Indian . zare
Companies (Amendment) Act, 1936, and subsequently and page
amended in 1938 with a view,to bringing within its scope 362of the
private companies in which any director of the lending Addendum).
company was a member, was an advance on the English
Companies Act, 1929, which contained no such provision.
Commenting on the then existing lacuna in the English
Companies Act of 1929, the Cohen Committee observed—

“We consider it undesirable that directors should
borrow from the company. If the director can
offer good security, it is no hardship to him to

. borrow from other sources. If he cannot offer
good security it is undesirable to obtain from
the company credit which he would not be able .
to obtain elsewhere.”

We should Tecommend (vide item 11 of the Addendum to
the Annexure of our Report) that the prohibition contained
in section 86D of the'Indian Act should be extended to a
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public company, the managing agent, manager or directors
of which are accustomed to act in accordance with the
directions or instructions of any director of the lending .
company. The object of this enlargement of the scope of
the present section i to cover loans given to those com-
panies which although registered as public companies, are
really. private companies. A director .of the Ilending
company may not ostensibly be associated with the manage-
ment of the borrowing ecompany but he may be .the moving
spirit behind it. - We realize that it may not be easy to
prove this in all cases but we feel that this provision
coupled with our recommendations: about investigation of |
the affairs.of a company and of the ownership of its shares
would prove useful in appropriate cases, In the redraft
of this section which we attempt (vide item 11 of the

Addendum to the Annexure of our Report) we have Pro-.—~y

vided for an enhdnced penalty for the coniravention of the
provisions of this section and also for the recovery of any
moneys paid in contravention of this sectioh and a corres-
ponding reduction in the penalty where such recovery has
been partially made.

107. Section 86E of the Act of 1913 regulates the holding
by a director of an office of profit in a compdny. As one

" commentator rightly observes “the object underlying this

section is to prevent a direcior from being placed in the
inconsistent position of being both a master and a servant”.
This section iteself lays down several exceptions to the
general rule. We would, however, recommend that the
section should be so amended as to extend the prehibition -
also to holding of a place of profit under the company and

 that the consent of the company should be obtained at a

general meeting by a special resolution. Some doubt has
been expressed as to what is meant by the words “office
of profit”. It is, therefdre, necessary to clarify the position
by explaining these words so as to mean any office or place
in a company in which a director obtains anything in the
way of remuneration other than the remuneration to which
he is entitled as a director. The requirement of a special
resolution will further reduce the scope for abuses of this
section. This however should not apply to.the exceptions
enumerated in the present section.

There is nothing in the present section 86E to prevent
a director of a company from holding an office or placé of
profit in a subsidiary company. It is, therefore, necessary

*to provide that the prohibition contained in this section

should extend to the holding of office or place of profit in
a subsidiary company unless the director concerned returns
the remuneration received by him from the subsidiary
company fo the holding company. The explanation to
section 86E exempts a managing agent from the operation
of this section. In view of the-enlargement of the scope of
this section to include places of profit, we suggest that
similar exemption in favour of debenture-trustees is called
for. They do not hold any office of profit but do hold a
place of profit. We, therefore, suggest that the present
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Explanation to section 86E should be so amended as to

provide that for the purposes of this section a trustee for

debenture holders shall not be deemed to hold a place of
profif, under the company. - o

108. Section 86F of the present-Act regilates contracts
for the sale, purchase or supply of goods and materials to
a company by a director. It provides that-no director or
firm in which the director is a partner or any .partners of
such a firm or any private company of which he is a member
or director shall enter into a contract for salé, purchase or

"supply of materials to a company unless the consent of the

directors has been obtained to such contracts. The section

. does not make it clear whether the previous consent of the

¥

.

companies which were under managing agents.

directors: would- be necessary for such coniracts or the
subsequent approval of such coniracts by the directors
would suffice: We, therefore, recommend—

(i) that the previous consent of the directors should be
. - mnecessary for all such contraets;

(i) that, in the absence of previous consent, the con-
tract should be ratified by the directors at a meet-
ing within a period of two months, provided that
the previous consent of the board of directors to
any contracts or the ratifieation .of contracts
where they were made without the directors’
previous consent should be given at a meeting
of the board of directors and not by circulation
of the proposal.

The restriction imposed in the present section is con-

ined only to contracts for purchase, sale or 'supply of goods

and materials. We suggest that contracts for under-writing
subscription or purchase of shares and- debentures of ‘the
company should also be brought within the scope of this
section, We need hardly add that the amendment of the

section which we propose should not extend to contracts
already in existence. '

\

Board meetings .

109. One reason given by many witnesses for the decline
in the importance of directors in the managemerit of joint
stock companies was the infrequency and irregularity of
the meetings of boards of directors, particularly in those

Having
regard to the. position and status that we envisage for
directors and the role that we wish them to assume in the

Sale, pur-
chase or
supply of ,
goods by
director to
company.
(Pages 261
and 262
of the
Annexure),

(Pages 265
and 266
of the

Annexure).

affairs of a company, we.consider it essential that meetings

of the boards should be held at regular intervals and that
all major guestions of policy should be discussed at these
meetings. From this point of view, we recommend that—

(i) meetings of the board of directors should be held
¢+ at least once in two months, but where a meetin

" cannot be held for want of quorum that should

not ‘be taken to mean that the provisions of this
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section have been contravened. In such a case,
1(:ihe meeting should stand adjourned to a Ilater .
ate;

-

{(ii) secondly, the quorum at board meetings should be A

either two directors or one-third of the number
of directors whichever is higher.

We consider that this recommendation is necessary
because in several cases the quorum is kept un-
duly low, having regard to the number of
directors. In this connection we would refer
to article 2 of section 27 of the “General Corpora-
tion Law of the State of New York” which pro-
vides inter alie that a majority of the board at
a meeting duly assembled shall constitute the,

' quorum for the transaction of business and the ™

act of a majority of the directors present at a
meeting shall be the act of the board and that the
byelaws may fix the number of directors neces-
sary to constitute a quorum at a number less than
_a majority of the board, but not ]Jess than one-
third of its number;

(iii) thirdly, a resolution passed in circulation by
directors should be valid only if it has been

circulated to all the directors present in India +-

and approved by-4 majority of those who would
be entitled to vote on such resolution if it was
placed before a meeting of the directors. Similar
rules should apply to circular resolutions passed
by a committee of directors;

(iv) fourthly, a notice in writing of directors’ meeting
should be given to all directors in India.
Record of 110. In the previous Chapter {(paragraph 79) we have al-
proceedings ready expressed our views on the manner in which the
geedg;g"t‘“'s’ proceedings of board meetings should be recorded. We
((ﬁag&e\an made compulsory. It requires that the record of the pro-
Amnexure). ceedings. of a meeting of directors should contain minutes—
(a) of all appointments of officers made by the directors;

(b) of the names of directors present at each meeting
of directors and of any commitiee of directors;

(e) of all resolutions and proceedings of directors and
committee of directors.

Under this regulation, every director present at any meeting -
of directors or committee of directors must sign his name >

in the register kept for the purpose.

Retirement and removal of directors

{(Page 262 111. Regulations 78 to 86 of Table “A” deal with the
of the retirement of directors, while section 86G of the Aét of 1913
amnexure).  pravides for their removal. We suggest that this section

further suggest that regulation 75 of Table “A” should be >

—- - -
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should be replaced by section 184 of the English Companies
Act but the provise to sub-section.(1) of this section should
be suitably revised. The effect of this recommendation will

-be that in future a director of the company, whether under

an agreement or not and notwithstanding anything to the

contrary in its articles would be removable by an ordinary,

resolution of which special notice has been given. The
right proposed to be given to a director, who is likely to
be affected by any such resolution, to make a representation
to the company at the company’s expense will ensure the
consideration of the pros and cons of any such resolution
by the general body of shareholders, before a decision is
taken by them to remove him. In our opinion, the general
body of shareholders should have greater powers to remove
a director with whom they are dissatisfied whether such
director is under a contract of service or not.

Register of directors, managers and managing agents

112, Section 87 of the Act of 1913 provides for the
maintenance of a register in which all pertinent informa- &

* tion about directors, managers and managing agents should

be kept and made available to the shareholders and the
general public. Sub-section (1) (b) of this section provides
that in the case of a corporation its corporate name, princi-
pal office and the name, address and nationality of "sach of
its directors should be entered in the register. We further
recommend that for practical convenience it would be desir-
able to provide under sub-section (2) that the changes to
be notified to the Registrar of Joint Stock Companies -in
regard to the matters mentioned above should be recorded
in a separate register. This suggesiion may obviate the
necessity of repeating, wholesale, changes in the returns to
be supplied under this sub-section every time a change
occurs. The time limit of 14 days prescribed for reporting
any such changes may alsoc bhe extended to 28 days.

. We recognise that it will be exfremely difficult for a
company to maintain this registér up to date unless an
obligation is imposed on the directors, managing directors,
managing agents or managers, as the case may be, to dis-
close such particulars as are necessary for the purpose of
this section within twenty days of their acceptance of the
office. We, therefore, recommend that a new sub-section
should be inserted under this section in which this obliga-
tion should be cast on the directors, managing directors,
managing agents or managers and a suitable default fine
for failure to carry out this obligation should be imposed.

r e
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CHAPTER X

¢

MANAGEMENT OF COMPANIES—MANAGING AGENTS,
MANAGING DIRECTORS AND MANAGERS .

of company law in this country has attracted so much
interest and provoked so much controversy-as the manag-
Ing agency system. Variocus authoritative commissions and
committees, e.g., the Indian Industrial Commission, 1918-18,
the Tariff Board in its report on the cotton textile industry
in 1926 and again more elaborately in its report on the same
industry in 1932, the Banking Enquiry Committee of 1931-
32 and more recently the Fiscal Commission, the Income-
tax Investigation Commission and the Planning Commis-
sion and several individual investigators have studied and
commented on the different aspects of the system. Consi-
derations of space prevent us from going over the same
ground again; nor is, it necessary for our purpose to do so.
But, as an aid to the full appreciation of our recommenda-
tions in this Chapter, we consider it desirable to preface
them with a few observations on the managing agency
sysiem ifi order to elucidate our general attitude towards
it. -

114, The circumstances in which the managing agency
system came to occupy its dominant position in the trade
and industry of this country are well-known to students
of the history of India’s economic development in the nine-
teenth century. In origin essentially the result of British
enterprise in India, the system was gradually developed by
the pioneering efforts of the older British managing houses,
which were the first to realise the potentialiiies of economic
development in this country when the.responsibility for
carrying on the trade between Britain and India was trans-
ferred from the East India Company to private traders and
merchants. The  geographical factor of long distances from
the ports to the ¢centres of production of the few extractive
and agricultural industries, which were the first to receive
the attention of these husiness houses, facilitated the growth
of this system, while the absence of an investing class
and the lack of even the elementary facilities which were
elsewhere provided by a capital market brought the trade
and industry of this period more and more under the control
of the managing agents, who in many cases provided both
finance and the promotional services necessary for the
flotation of new undertakings. Thus, history, geography
and economics all combined to create and develop a system
which, in some of iis distinctive features, still retains its’

82

113. Over the last quarter of a century, no other aspect
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-in the private seclor of the country's economy.

" agency:myStem in sthis, country~ in 1mport.a.nt particulars, in
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unique character.* While history has changed and |
geography has been countered by modern developments in”
transport and communication, this country still lacks a
properly organised capital market. An integrated capital
market, with issue houses or investment syndlcates oceupy-

ga central position in it, provides the main channel
through which private mvestments are made in all' advanced
countries of the world. In this country, the functions per-
formed by these financial institutions have been hitherto
largely carried on by the managing agents, who have thus
been able to entrench themselves in a very strong positign
The
critics of the system have, however, argued that its
existence is, in itself, an impediment- to the growth -of an
organised capital rharket. Whether this is so or not—and
any argument over cause and effect is generally liable to
e inconclusive-—it is our view that the absence of an
“organised capital market has contributed to the develop-
ment of the system. If has also to be remembered that

. organisations, built up by those reputable and established

managing agehey houses which have provided technical,

managerial and financial advice and assistance and top-level

control to the companies- under’ their management, have
contributed much to the development of industries for the
beneﬁt of all interests concerned.

The great majority of the witnesses who appeared before
us were anxious to mend and not to end the system. This

is also our view and appears to have been also the view -

expressed by implication in the reports of the Fiseal Com-

mission and the Planning Commission. The former observ-

ed in pare.gi‘aphs' 210 and 225 of its Report as follows:

. Wltnesses have drawn attention to malpractlces
. on the part of some managmg agents as a factor

S P

S *Racwnt developments in
pdvanced | countrles of the world have tended to affect the ‘uniqueness’
of thg ma.n&ging a.aency systom. Thus, the Cohen' Committee’s report
containg & phesing reference’to’certain companies which “are controlled by
m&na,gmg firms, managing agent® or managing Secrétaries, who may
axercife the’ funct:ons of the board.of directors” under agreements
not. altogebher dlssnmla.r Yo the managing agency contracts in this
country {p: 48, Clokien Report): Slmzla.rly, the Millin Commission com-
inents on tha'wmkmg of thy Witwatérsrand Group System in the min.
ing ‘éompaniss ofi-South “Africa. :This system resembles the managing
inagmuech as the
so-called, financacompanies uhder it “eXercise powers of, management
and ~ control” ‘over “'tha toinihg”
time a magumi\:y s‘nareholdmv in or, ha,v,mg any,legal right to nominate the
dirdctors of tho & compames contemed The larger holding or controllmg
_./eompa.mes “in'the Ui8.A7F "thodgh structirrally different from the managing
ageney syabon” ‘dornstimas. perform’ funcbions which .are not very different
from the seryices, roridered by managing ,agency companies by providing
techmral , jmanggerial and fnancial: adyjce, and assistance and top-lavel
conh-ol in, respent ‘of these mattors, to the eompames under their manage-
‘ment and’bontrol. Neverb‘heless, the Iha,na,g}ng ageney system still: retains
i35 stvuctiral distifebiviness 'and the: a.dmlm&-tratlve and financial relation-

dlsclusa some features which, are pecplmr to, this countt‘y,
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discouraging capital formation. This is not un-
founded. The guestion of introducing improve-

» ments in the managing agency system is under
the consideration of the Government of India-
who have published for criticismn tentative pro-
posals suggested to them. We hope that an early
decision will be taken.........(para. 210). '

...... In the early days of industrialisation, when neither
‘enterprise nor capital was plentiful, the manag-
ing agents provided both, and India’s well-
established industries like cotton, jute, steel, etc.,

. : ' owe their present position to.the pioneering zeal

- and fostering care of several well-known manag-
ing agency houses. During thé inter-war years
however, several abuses crept into the systenﬁ‘:
which were aggravated by the circumstances in
which business was carried on during World War
IT and the general decline in standards that
followed. In Chapter XV we have already refer-
red to the effect of these abuses on the formation

. of capital. They also affect the quality of the
- direction and management of industries. We
reiterate the recommendation we have already

~ made in paragraph 210”. (para. 225). .

.
As will be seen from the following excerpts, the Planning
Commission’s comments are also more or less in the same
strain: .

...... If the industrial development of the country is
to proceed along sound lines, in addition to the
measures suggested above, it is necessary - to

- change the present system of industrial manage- .
ment in the private sector in important respects. |
The managing agency system under which indus- l
tries are controlled and operated by independent
firms has, in recent times, disclosed a number of-
features which are harmful to the growth of [
industry in future. The working of the managing
agency systeinr and the extent of the abuses
which it has brought into prominence during the
post-war period require to be carefully investi-

- gated before any drastic changes in the system
are made. This is being done by the Company
Law Committee at present.” (p. 161, para. 29). -

Having regard to all the circumstances, we consider that {
under the present economic structure of the country it
would be an advantage to continue to rely on the managing”™”

agency system. In taking this view we have not ignored

5 the many abuses and malpractices in this system to which g
a reference has been made in the reports of the two Com- ¢
missions from which we have quoted above or in other )

- reports like the report of the Income?tax Investigation
Commission and to which many of our witnesses drew our
. pointed attention. .
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115. We feel that, shorn of the abuses and malpractices cf?il}’ﬂli;m&m@
which have disfigured 'its working in the recent past, the 2

b tem :
system may yet prove to be a potent'instrument for tapping N:edn?c.r

* the springs of private enterprise. Its adequacy and effect- tightening
_{lveness in future, will, however, depend not merely on the "P of U]}

promptitude and thorbughness with which the evils, which ;if‘fg?:,‘m!-éf
have clung to it are removed, but also on the energy, enthu- the Act.
siasm and foresight with which the managing agents

conduct their business. While it will be for the leaders

of the business community to provide the system with the

guality and the momentum that will be demanded of it in

future, the recommendations that we make are designed

only to tighten up the relevant provisions of the Indian
Companies Act, so that opportunities for current abuses and
malpractices may be reduced t¢ a minimum. The main
directions in which in our view changes in the present Act

© “yare necessary are in regard to—

(i) the appointment of managing agents;

(ii) the conditions of service of managing agents;
(iii) the remuneration of managing agents;

(iv) the powers of managing agents vis-a-vis directors;
(v) the activities of managing agents in regard to

- borrowings, loans, contracts, sales and purchasés,

etc., made on bhehalf of the managed company.

We shall deal with these subjects in the following- para-
graphs.

Appointment of fﬁanaging agents

116. Under the present Indian Companies Act an indivi- Limited -
dual, a firm or a limited company can all be managing companies
agents of another company. In recent years, particularly sy actas
since the end of World War II, mdny. managing agency Z2Re8ing

. L X agents :
firms have been converted into limited companies. The P%ivata

* terms and conditions on which such conversions have taken managing

place have from time to time given rise to comments and ageney
have incidentally raised the issue as to the desirability of Sotte be.
‘appointing limited companies as managing agents.  We managed by
are not concerned in this Chapter with the history of managing .
individual companies but the other issue raises a general agents.
question which can be appropriately discussed here. We g“g&fm
received some evidence on the subject, and also considered aAnnexure).
the proposal in the Government Memorandum on the
Amendment:of the Indian Companies Act that limited com-

panies should not be permitted to act as managing agents.

Those who argue in favour of such prohibition base their

case mainly on the limited nature of the liabilities of the
members of 2 managing agency company and on the com-
plications that have sometimes arisen in the management

of a company on account of the difficulty of identifying the
controlling interest in a managing agency company and the
comparative ease with which such controlling interest can

. -

LTI
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change hands. We appreciate that in the case of a manag-

ing agent which is a company, -the true nature of the

. controlling interest is not so readily visible as in the case of

: an individual or partnership, but we see no good reaso

for prohibiting the appointment of “limited companies as
managing agents. We, therefore, consider that the exist-
ing position in this regard should remain unchanged. We
“would, however, recommend that private managing agency -
companies should not themselves be managed by managing
agents.

Duration of ~ 117. Sub-section (1) of section 87A fixes the limits of

appoint- the duration of appointment of a managing agent to 20

(’;'ma oy years at a time. ~We received a good deal of evidence on
m?ige 270 3 this subject, While many witnesses complained that this
of the - period was too long, the representatives of the busines

Annexure). community argued against any appreciable reduction of this

period. It was urged that, under existing conditions, before

a company could commence its business andrunataproﬁt a

long time must necessarily elapse, particularly if the

company was a manufacturing concern which had to de-

‘pend for its plant and equipment on imports from abroad,

- and in any case a period of eight or ten years must elapse

: before any company could reach the peak of its activity.

It was, therefore, argued that if- the period for which a,

managing agent could be appointed was drastically reduced,

the managing agent would have no incentive for spending

“time and money on-a company of which he might well

cease to be in control even before it had made any appre-

ciable headway. This is a subject on which one can be

. hardly dogmatic. The period for which a managing agent

' should be ordinarily appointed depends on many factors, -

including the size and the nature of the undertaking, the

extent to which it is dependent on domestic or foreign re-

sources for its operation, the circumstances in which it has -
been launched, the general economic situation of the
country and so forth. For the.same reason, it is difficult,
to lay down one uniform maximum period for the appoint-

ment of a managing agent of all companies irrespective of ~
the nature of the business they carry on. Nevertheless,
after making due allowance for all these factors, we re-
commmend that in future the period of a managing:,r agency
agreement should not exceed fifteen years' in the first
instance and renewals of the agreement should be limited
{0 periods of ten years. We also recommend that in future
no renewal, reappointment or extension of the term of a
managing agent should be made except during the last
twenty-four months of the agreement due’to expire. The‘
object of this recommendation is to thwart the practice, >~
which has lately grown up, of securing from the- present
shareholders a rénewal of a managing agency agreement
long before the expiry of the existing contract. It was
brought to our notice that, during the last seven or eight
. years, several otherwise reputable managing agency houses
had resorted to this practice. Lately, this practice appears
to have received a fresh impetus after the Government
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Menorandum on the Amendment of the Indian Companies
Act was published. Some of the proposals relating to
managing agents in this Memorandum caused so much un-
casiness among a section of the managing agents that many
of them considered it prudent to secure from the share-
holders a fresh lease of life before a new Companies Act
was placed on the statute book, In our view, this practice
is objectionable because it does not enable the shareholders
of a company to assess the actual performance of a
managing agent before they are called upon.to consider
his application for renewal of extension of term, and in any
case it is wrong in principle that the future shareholders
should be deprived of their right to have a say in the
matter. Our recommendation is designed to forestall any
premature action on the part of the managing agents.
For this purpose we have felt it necessary {0 explain what
constitutes the reappointment of a managing agent. In our
view, the appointment of persons having the same or
substantially the same inferest in an oufgoing managing
agency should be deemed to be the re-appointment of a
managing agent.

118. As regards existing managing agency agreements, Termination.

we recommend that they should all be terminated on the "fa"f”?]i:ng
15th August 1959, unless they expire before that date. lones 8

8,

panies concerned to bring their new agreements in line
with the recommendations of our Report if they are in
due course.accepted by Government and embodied in the
new Indian Companies Act which we visualise; Also, in
order to avoid hardship to the companies which had enter-
ed into managing agency agreements for the first time
‘shortly before the publication of the Report, we consider
il necessary to provide for this period of grace for them.

" It will be recalled that in sub-section (2) of section 87A in

the Indian Companies (Amendment) Act, 1936, an analogous

provision was made, under which, notwithstanding any-

thing to the contrary contained in the articles of a com-

pany or in any agreement with the company, no managing

agent appointed after the commencement of that Act was

to hold office after the expiry of twenty years from that

date, unless he was then reappointed or had been reappoint-

ed before the expiry of the said period of twenty years.
The recommendations that we make as-regards the termi-

nation of the existing agreements is, in principle, similar

to this provision, except that we do not recomimend the
reappointment of the existing managing agents or the re-

newal or extension of their term at any time before the

last twenty-four months of the expiry of the existing agree-

ment, unless the remuneration has been brought in

line with the.provisions of the new Act. ‘A suitable ex-

planation of the term “reappoiniment”, which we have

suggested in respect of future managing agency agreements,,
should also be added to our recommendation abouf the re-

appointment -of existing managing agents.-

ney

! We choose this date becduse it will leave a reasonable agreements.
period of time for the existing managing agency agreements (FPage 270.

to run out and also enable the management of the com- °f
Annexure).

the



¢ o
. 88 .

We would, however, recommend that the time limii
which we have siiggested 'for the termination of existing
managing agency agreemenis in order to bring them in
line with our recommendations regarding the period for

which they can be renewed in future should not extend to

the adjustment of the terms of remuneration for the manag-
ing agents contained in thése agreements. We suggest that
the terms of remuneration prescribed under the new Act
should also apply to all existing managing agency agree-
ments after the expiry of two years from the coming into
force of the new Act. As an inducement to an early ad-
justment of the terms of agreements in the light of our
recommmendation on this point we would, however, suggest
that, should a managing agent be prepared o bring his
terms of remuneration in line with the provisions of the

" new Act within one year of its enactment, with the agree-

Removal of
managing

. agenta,

(Pages 271—
77 of the
Annexurs).

ment of the company concerned, he should be eligible for
reappointment for a period of ten years and the original
agreement will automatically elapse.

Apart from the above recommEndahons about the
duration of appointment of future and existing managing
agents, their reappointment or renewal and the extension
of their terms, we have no other suggestions to make in

regard to the other provisions of section 87A of the present
Act.

Conditions of empléyment of managing agents

119. The provisions of section 87B(a) relating to the
removal of managing agents seem to us to be inadequate
and unsatisfactory. It might be argued that under this
section, a managing agent can be removed only if he is
conv1cted of a non-bailable offence, punishable under the
Penal Code, in relation to the affairs of the company.
Clearly, there may be many other circumstances in which
a company would be justified in dismissing its managing
agent. We, therefore, recommend as follows:—

(i) No resolution of a company should be required
to dismiss a managing agent, who has been con-
victed of a non-bailable offence committed by
him in relation to the affairs of the company.
On such conviction, his office will stand auto-
matically vacated, but if the offending member;
director or officer of the managing agency com-
pany or firm, as the case may be, is expelled or
dismissed within a period of thirty days from
the date of conviction, or if the conviction is set
aside on appeal, the managing agent need not
vacate his office.

Where an appeal is preferred against a conviction, the
directors of the company should have the power
to require the managing agent to suspend the
offending member, director or officer, as the
case may be, and in the evenf of the managing
agent not complying with this reguirement
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within a period of thirty days, the directors
should have the power to suspend the managing
agent till the final disposal of the appeal. For
this purpose, any iwo directors of a company
should have the power to call a general meeting’
of the company and the managing agent should
also have the right to make a statement, orally
or in writing, explaining his position to the

. shareholders.

(ii) A company should be competent to dismiss 1ts
managing agent by an ordinary resolution tor
any fraud or breach of frust, committed by the
latter in respect of the affairs of the company
irrespective of whether the managing agent has-
been charged and convicted of these offences
or not, or in respect of fraud.or breach of trust
commitied by a managing agent in connection
with the affairs of any other company under his
management and proved in a Court of law.

(iii) A company should have the power to remove a
managing agent by a special resclution for gross
negligence or gross mismanagement of iis
affairs. We have provided for a special resolu-

- tion in these cases because we feel that such a
resolution is desirable in the ‘interest alike of
the company and of its shareholders. What
constitutes gross negligence or gross mis-
management is not always easy to determine,
and what may appear to the shareholders to be
a clear case -of such negligence or mismanage-
ment may not be held to be so by the Court. In
such cases a company thus stands in considerable
risk of being faced with a claim for damages for
wrongful dismissal by the aggrieved managing
agent. It is, therefore, in the interest of the
company and the shareholders that a resolution
terminating the agreement of a managing agent
for gross negligence or gross -mismanagement
should be carefully considered and passed by a
large majority of votes before it becomes effec-
tive. With the further remedy available under _
section 153D recommended by us. we are of -
opinion that there would be further protection
to shareholders in thosé cases where it iIs not
otherwise possible for them to remove a manag-
ing agent.

120. Clause {c) of section 87B of the present Act permits Transfer of

a managing agent to transfer his office, if such transfer office of
is approved by the company in general meeting. We re- [ 98%e
commend that in future such transfers ‘must be approved (Page 272
by a special resolution of the company. Recent experi- of ~ the
ence has shown that sometimes such approval is engineered Anneurs)-
by the holders of a small majority of shares, on promise of i
payment of a large compensation, in collusion with the
transferee. It is, therefore, necessary to provide for a
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suitable safeguard against such collusion and the needless
imposition of an unwarranted burden on the company.
We irust the requirement of a special resolution will
secure this object to some extent.

121. While the Act of-1913 provides for the transfer of
his office by a managing agent it contains no provision for
his resignation. In several recent cases, which have been
brought {0 our notice, managing agents resigned their
office in favour of new-comers; either in collusion with the
latter or with their full knowledge, on the tacit under-
standing that they would receive suitable compensation
from the company for loss of office on their resignation.

Sometimes a managing agent who had thus resigned from

his office was subsequently found to have committed gross
irregularities in respeet of the affairs of the company, bub
by the time this discovery was made, it was impossible to
compel him to render accounfs or to seek redress from
him in any other manner legally open to the company.
In order to prevent such abuses, we recommend thaf before
a managing agent is permitted to resign from his office,
the directors of the company should prepare a statement
of its affairs up to date, along with a balance sheet and
profit and loss account according to the provisions of the
Act, and obtain a report from the auditors of the company
on such balance sheet and profit and loss™ acéount. The
resignation of the managing agent should be .considered

. only after these documents have been laid before the board

Transfer of
managing
agency in
case of firm
or limited
company.
(Pages 273—
76 of the
Anpexure),

of directors and examined by it; and till then no managing
agent should be permitted to resign. We would, however,
add that the above recommendation should not affect the
other rights and liapilities of the managing agent vis-g-vis
the company, except in his capacity as managing agent. In
other words, if the managing agent has any claim against
the company otherwise than as a managing agent or if the
company has a claim against him except in this capacity,

such claim should be enforceable in a Court of law in the
usual way, -

Similarly, in a case where a managing agent is removed
he should have the right to enforce any claim he has
against the company subject to any counter-claim that the
company may have against him,

122. The proviso to clause (c) of section 87B of the Act
attempts to define the circumstances in which a change in
the partnership of a managing agency firm would be
deemed to operate as a transfer in the office of the manag-
ing agent. Not only does the present provision appear
to us to be totally inadequate, but there is no indication
in the present Act of what constitutes a transfer of a
managing agency in the case of limited companies. Sec-
tion 87BB of the Act which was intiroduced by the Amend-

ing Act of 1951 has, however, placed certain restrictions on -

changes in the constitution of a managing agent- of a

public company where such managing agent is a firm or
company.

-8
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In the case of a managing agent which is a public
company and whose shares are officially quoted on a re-
cognised stock -exchange, we recommend that the exemp-
tion granted by section 87BB should continue, i.e., there
should be no restriction imposed on the transfer of shares
in such a company, although Government should continue
to have the power of withdrawing such exemptmn in any
c%se where they are convinced the exempfion is being
abused. .

As regards firms and companies other than publie com-
panies as defined above which act “as managing agents
entirely different considerations apply. In the case of a
firm the test of identity should not be the continued ex-
istence of one of the original partners but the control of a
preponderant interest in the partnership “by one or more
of the original partners. Likewise, in the case of a
managing agency company which is not a public company
with an official guotation on a recognised stock exchange,
the fest should be the retention of controlling interest
therein amongst the shareholders who had such control
When the managing agency agreement was entered into.

We have experienced considerable difficulty in reconcil-
ing what we consider to be the fundamental right of a
managed company to be managed by the managing agent
whom it has appointed and not by some third party who
in fact might have acquired a controlling interest in such
managing agency firm or company, with the undesirability
of imposing such rigid conditions on the acquisitipn of an
interest in a managing agency firm or company as might
preclude the introduction of persons into such firms or the
acquisition of an interest in such companies by persons
who might be able to contribute towards the management
of the managed company. At the same time we realise
that the holders of ostensible control as shown in the
company’s register may not be the holders of real control.
Qur conclusions are that the following conditions should
apply to managing agency firms and companies other than
public companies as defined above, and That such condi-
tions should be the subject matter of a schedule to the Act.
Qur object in recommending that the conditions should be
incorporated in a schedule to the Act is that Government
would thereby be -empowered, at any time, to amend the
conditions, should they consider it desirable to do so.
The conditions that we suggest are as follows:—

(i) that every managing agency firm or company to.
which the schedule applies should file with each
company under its management at the time the
managing agency agreement is executed a
declaration stating the names of the partners

of the firm and their respective interests in the

firm and the interests of thie co-sharers, if any, in

the managing agency remuneration or, as the

- case may be, the names of the shareholders of
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the managing agency company and their res-
pective shareholdings, as at the date bf the agree-
ment. In the latter case, the declaration should
further indicate whether the shares held are
held beneficially, and if not, the parties on
whose behalf they are held, and should further
state that there is no arrangement whereby the
control of the managing agency company is
vested In persons other than the registered or
beneficial holders. Such declaration” should be
signed by a partner or director of the firm or
company. In the case of managing agency
agreements in existence on the date the new
Act comes into force, the declaration should be
filed within three months of that date giving
* the particulars as on that date;

{ii) similarly, a declaration so signed should be iiled
with each managed company on any change of
partners in the firm or co-sharers or sale or’
fransfer of shares in the company giving details
of such change or of the shares sold or agreed
to be sold or transferred, and the names of the
persons foregoing the old and acquiring the new
interest in the firm or transferring and acquiring

, the shares sold or agreed to be sold;

(iii) that the declarations fo be made under (i) and (ii)
above should be available for inspection at all
times during working hours by shareholders of
the managed company. The sharcholders should
be entitied to copies of the same on paymeni-of
the prescribed fee;

(iv) that the managing agency agreement should
automatically and immediately expire if—

{a) in the case of a managing agency firm the
collective shares of the persons who were the
original partners at the date the managing
agency agreement was entered into are at any
time during the continuance of the agreement
reduced to less than a moiety of their collec-
tive shares at the dafe of the agrecment;

(b) in the case of a managing agency company, the
voting rights attaching to the shares held
collectively by the persons, who were hene-
ficial sharehivlders in the managing agency
company at the date when the managing
agency agreement was ernfefed into, are "at
any time during the confinuance of the agree-
ment falls below fifty-one per cent of the total
voting rights attaching to .the subscribed
capital of the company. For the purpose of
this clause, the qualified vofing rights which
we propose under paragraph 48 for preference .
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shares and any voting rights which may be
attached to debentures should be included in
computing the total voting rights in the company.

We trust that the above recommendations, coupled with
the provisions that we have suggested regarding the rights
of minorities under our-proposed new séctions 153C and
153D, the disclosure by directors and persons deemed to
be directors of their holdings in a company and the in-
vestigation into the ownership of shares, will prove a
salutary check on any future trafficking in mahaging
agency rights. If, however, this expectation is belied, the
fact that the above conditions are embedied in a schedule
should enable Government fo modify them readily and to

impose more restrictive conditions.

123. We have referred in the foregoing paragraphs to Variationin
the dppointment and removal of managing agents. It ’:;g‘zimg
now remains to consider the circumstances in which ggreements.
a managing agency agreement can he varied. (Page 277
When a company has entered into an agreement of the
with its managing agent, it should not lightly vary the Anuexure).
terms of his contract. After the period of his first appoint-
ment, it should be for the general body of the shareholders
to decide whether the company’s contract with its manag-
ing agent should be renewed or not, but once the company -
has decided in general meeting that the contract should be
renewed, it will be clearly against the long term interest of
the company for any party to the contract to vary its
terms. We, therefore, recommend that the variations of a
managing agency contract including any variation involv-
ing payment of remuneration to the managing agent less
favourable to the shareholders than the existing remunera-
tion, should be by =a special resolution, unless such varia-
tion is made with the object of bringing the terms of the
contract in line with the provisions of the Act, in which
case an ordinary resolution should suffice.

Compensation to managing agents

124. The subject of compensation to managing agents (Page 277
has, in recent years, evoked much adverse .comment from of the
the critics of the managing agency system., One of the-AD;‘f’x“’e
main charges against it has been the ~abuse of the com- hawe 363
pensation provisions by collusive arrangemenis or other-of  the
wise, and the opportunities for illegitimate gain which these Addendum).
provisions hold out for unserupulous managing agents. It
is, therefore, essential to tighten up the provisions of the
Act on this subject. We have attempted a redraft of sec-
tion 87B(e) of the Act of 1913 (vide item 12 of the Adden-
dum to the Annexure of our Report). The redraft attempts
to bring together the different provisions of the Act relat-
ing to compensation and then to recast them in the light

of our recommendations. Briefly, we recommend that no
" compensation should be payable to a managing agent— -

- (a) if he resigns, otherwise than on reconstruction of
the company or its amalgamation with another



© Methogd of

remunerat-
ing manag-
ing agenta,
(Pages 278-
80 of the
.. Annexure
and pages
364 and 365
of the
Addendum)-

- 94

company, and is not appointed managing agent
or officer of the reconstructed or amalgamated
company;

~ (b} if the termination of agreement is in pursuance
of the provisions of section 87B(a), i.e., for fraud
or breach of trust or gross neghgence Or gross
mismanagement or for any offence for.which he
can be removed;

{c) if he is a party to a resolution- terminating or

procuring the termination of his agreement ' .

either directly or otherwise;

(d) if the termination of his agreement is due to the
* winding up of the company on account of the
negligence or default on his part; or

{e) if ‘the assets of the company on winding up,are
not sufficient to repay the shareholders’ capltal
including the premium, if any.

- In all other cases compensation would be payable to a
managing agent for the termination of his contract, but
the amount of the compensation would represent the
amount which the managing agent would have earned had
he continued in office for the wunexpired portion of his
contract or for five years whichever is shorter. The
basis on which the amount - of compensation should be
assessed should be the average remuneration of the manag-
ing: agent for the last preceding five years or the
average remuneration of the period ¢f office actually held
if 'the period is less than five years. " We need hardly add
that we do not wish to interfere with the right of the
managing agent who has been wrongfully removed or
dismissed to go to Court and to claim damages from the
company just as the company in its turn will be free to make
such counterclaims against the managing agent as it may
be advised to do. We would, however, like to lay down
that there should be no provision in the articles of' a
company or in any agreement between a company and
its managing agent, which would authorise the payment
of compensation in circumstances other than those in
which we have considered such payment to be’ justified.
We recommend that the provisions we have suggested
relating fo payment of compensation to 1hanaging -agents
should also apply to managing directors and managers :x

T

Remunemtwn of managing agents

125 Section 87C of the Aect’of 1913 lays down the
method by which the remuneration of managlng dgefits oOf
companies, other than insurance companiés, and pnvate
companies which are not subsidiaries of- public comparniés,
is, to be fixed. The provisions of this'section have beén
assailed on the ground that they contain' unsound * ahd
unhealthy features, are defective and'¢ontain'” teo > mahy
loopholes through Whlch unscrupulous * fanaging agents
can under the law unjustifiably supplement their ‘ilicolne.
Many mstances were, quoted .to- us, Wwhere advantage had

o \: *

e
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been taken of these defects and deficiencies in the present
provisions of the Aet. We do not propose to go into details
" but recommend that section 87C of the present Act should
be suitably amended in order that its provisions may be
placed on a sound basis. We have attempted a redraft of
section 87C (vide item 13 of the Addendum to the Annex-
ure), indicating our detailed proposals on the subject.

126. First we propose that no managing agent’s re- Quantum of
muneration should exceed 124 per cent of the net annual e o
profits of the company, whether such remuneration was (Pages 278
paid in respect of his services as a managing agent or 80 of the
otherwise, except to thé extent to which, under our recom- Annexure).
mendations which follow, they are entitled to receive re-
muneration for such additional services as they may ren-
der to the managed company. We have deliberately de-

yparted from the provision of sub-section (1} of section 87C
and suggested a maximum ‘limit to the percentage on net -
profits which a managing agent can earn as his commis-
sion. The methods of remuneration to managing agents
vary from company to company. In some cases the com-
mission is charged on net profits whereas in other cases it
is based on turn-over or sales. In some cases the percen- .
tage on the net profits is kept low but the office allowance
charged is comparatively large. In almost all cases, be-
sides the office allowance and the percentage on net profits,
-4 howsoever calculated, managing agents also draw remunera-
tion in the form of commission for various services ren-
dered to the company. The rate of the commission also ’
varies from company to company:. For these reasons, in -
order to compare the total earnings of the managing agents
in two concerns, account has fo be taken not merely of
the percentage on net profits to which they_are entitled .
but also of the office allowance which they draw and the
commission which they earn on purchases, sales and for
- other services. Without further detailed study of com- -
pany statistics, it is, therefore, difficult to ascertain the real
incidence of the managing agents’ remuneration expressed
A ag a percentage of the net annual profits of the company
which can be deemed to be an average figure. Tn view,
however, of the tightening up of the provisions of section
878 and our further recommendation relating to the other
sources of managing dgents earnings, we feel that the limit
of 124 per cent on the net annual profits caleulated in the
manner indicated by us in paragraph 130 is reasonable and
fair. The fear was expressed that this limit of remunera-
ijon together with the other restrictions that we recom-
mend on the earnings and activities of managing agents
might not induce entrepreneurs to invest capital in new or
« hazardous lines which ordinarily involves prolonged waiting
before it can yield any profits. There is force in this argu-
ment. We have, therefore, provided that, if in a suitable
case, a company by a special resolution approves of the
payment of a remuneration in excess of 124 per cent to .
its mahaging agent and the Central Authority that we
propose for the administration of the Indian Companies
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Act considers that such payment in excess of this limit is
in the public interest, it would be open to the managing
agent to draw remuneration in excess of the maximum

that we have suggested. —

A suggestion was made to us that instead of fixing an
over-all maximum, we should prescribe a scale of varying
percentages applicable to companies of different size and
carrying on different types of business. Theoretically this
suggestion is attractive, but it is impossible to work any
such seale in practice. Even if. we had the benefit of a
full and detailed analysis of company statistics at our
disposal, we doubt if we could have drawn up any such
scale. We have, therefore, refrained from pursuing this
line of thought further, but express the hope that manag-
ing agents who are at present content with a lower perse
centage of profits as remuneration for their services as
managing agents will not rush forward to take advantage
of the maximum limit which we have recommended,
merely because the law might permit them to avail them-
selves of this higher percentage. : :

127. Secondly, we recommend that wlfere a company
does not earn any profits or where its profits are inade-
guate to remunerate its managing agent, the latter should

be entitled to a minimum remuneration based on the size.,

and nature of the company and on other relevant factors,
provided that this payment does not exceed Rs. 50,000 per
annum. . A suggestion was made by some witnesses that
suitable criteria should be laid down so that the mini-
mum remuneration could be related 1o the size of the com-
pany and the_nature of its undertaking. We have been
unable 1o accept this suggestion for it is impossible to lay
down any a priori scale of minimum remuneration, which
would be applicable to all companies even though they are
of similar size or carry on similar business. Instead, we
recommend that it should be the duty of the shareholders
of the company, by a resolution passed at its first or subse-.x

' quent general meeting to prescribe a reasonable minimum’

Office
ellowance
(Pages 278-
80 of the
Annexure),

remuneration for the managing agents, not exceeding
Rs. 50,000 per anntm,

128. Thirdly, we recommend that the provision in the
present Act for the payment of office allowance to a
managing agent be deleted. Presumably, the intention of
the legislature in permitting an addition to a managing

- agent’s remuneration, on account of office allowance, was

to authorise a form of reimbursement of the out-of-pocket
expenses incurred by him on behalf of the company. In.
practice, however, office allowance has, in many cases, to
all intents and purposes, become an additional source of
revenue {0 a managing agent. In the evidence that we
received, no other aspect of a managing agent’s remunera-
tion was subjected to more .constant and uncompromising
criticism by the representatives of shareholders and the
general public. Representatives of the business com-
munity, ineluding the spokesmen of several reputable

>
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managing agency houses, admitfed that if managing
agents were permitted to recoup the out-of-pockel expenses
incurred by them on behalf of the managed companies,
,{or_ such charges as office accommodation, rent and taxes,
“lights, fans, share of routine administrative and expert
services, postage, stationery, etc., there was hardly any
justification for them to -draw any office allowance,
although they seemed to take the view that the present
arrangement was a convenient method of re-imbursement
tor such charges. In view of the widespread prejudice
against the payment of office allowance and the abuses
that have undoubtedly occurred in many cases, we recom-
mend that no separate office allowance should be paid fo
a managing agent, but that.-he should be entitled to be re-
imbursed for all expenses incurred by him on behalf of
the managed company.and sanctioned by its directors.

129. Fourthly, we suggest that except within the limifs Prohibition
mentioned, no payment to a managing agent additional to of payment
or in any other form than those which we have indicated ;’ifoazldl'
above should be sanctioned by a company. Sub-section (2). remunera-
of-section 87C of the present Aet, which permits the pay- tion. .
ment of ‘remuneration to a managing agent additional to (Pages 278-
or in'any other form than the remuneration specified in gfn;f < the
sub-section (1) has been a prolific source of abuse, and in exure).
‘our-view it is essential to close this major loophole in
this section. Our recommendation to delete sub-section (2)
of section 87C follows by way of a corollary to what is

stated in paragraph 126.

130. Fifthly, for the purpose of calculating the net pro- Definition
to be of net profits

calculated, we have suggested a revised definition of “net {58 278"

profits” in our redraft of section 87C (vide item 13 of the Annexure
Addendum to the Annexure of our Report). It will be seen and
from the redraft of sub-section (2) of this section, that it Pages 3‘54f
has been divided into parts®so that the deductions to be f A?Ig:n-
“made, the items to be included and.not to be included in qum).
arriving at the net profits may be clearly and separately
brought out. We would briefly comment on the more
important changes suggested by the proposed sub-section. :
The sub-section is divided into three parts. The first part
comprises certain items which indicate the deductiorns fo

be made in order to arrive at “net profits” on which manag-

ing agents’ commission would become chargeable. Item

(a) which provides for deduction of working charges as at

present, is for the sake of clarification amplified, so as to

include directors’ remuneration and any bonus or commis-

~sion paid to any member of the staf, engineers and others. .

We have considered this clarification necessary as in certain
cases bonus and commission paid to staff, workmen and .
others are mot deducted, although there can be no doubt
that they represent additional salaries and wages and are
also debitable to revenue as working expenses. As to de-
duction of taxes in the nature of E.P.T. and/or B.P.T. these
are taxes on business. A business cannot be said to have

461 MofF.
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earned a certain amount of profit unless these taxes are
debited to the working account of the company. .This
principle has been affirmed in the -well-known case of
Walchand & Co. Vs. Hindustan Construction Co. Ltd. (4%._
Bombay Law Reporter 1951) where it was held that these
taxes should be deducted unless there is some provision to
the contrary in the agreement. Some agreements contain
such provision while some do not. We have, therefore,
tried to place the position beyond doubt by providing for
deduction of these taxes.. As to deduction of ihterest on
debentures and other fixed loans, although under the exist-
ing section, interest on loans and advances is deductible,
interest on debentures is not so deduectible. This is an
anomaly inasmuch as expenditure in respect of inferest on
debenfures is as much a revenue expenditure as expendi-
ture in respect of interest on loans and advances. Moret”
over, it has to be remembered that by raising debentures,
the company may continue o earn profits or may earn
additional profits through expansion of its business. This
would go to stabilise .the managing agents’ commission or
increase such commission as the case may be. As regards
item (f) which provides for deduction of losses of previous
years and the amount of depreciation, if any, which might
not have been taken into consideration in arriving at the
net profits of the earlier years, in our opinion, it is clearly _
necessary to deduct the losses of the previous vears;
pariicularly when during years of losses or inadequacy of
profits the managing agents would be entitled to charge
minimum remuneration as recommended by us. To ignore
these losses in calculating the commission for subsequent
years would, therefore, be unfair. The true net profits
of a company oger a number of  years are its profits
earned in prospef’ous years less the losses incurred by it in
lean years. Our recommendation will, therefore, ensure
that while in prosperous years, the managing agents’ coms
mission would be calculated pn the true net profits of the
managed company, in lean years the managing agent would

entitled for his.services irrespective of the fortunes of the
company. As to item (g) which refers to deduction of .
gratuity payable urider any legal or conctractual obliga-
tion, such gratuity is clearly a revenue charge and part of
the working expenses of the company. It has been ex-
pressly mentioned for the sake of clarification.

Co‘ming to the second part of the proposed sub-section,
it- refers to items which are not to be deducted. These
items do not call for any particular comment, 5

As to the third part of the sub-section, this indicates
items which are not to be taken into account in determin-
ing the amount of net profits. Ttems (a) and (b) are in
accordance with the existing practice. Item {c) which
refeérs to bounties or subsidies effects a change in the pre-
sent practice by including them as part of the prqﬁts- on
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which the managing agents’ commission can be charged.
We consider that receipts in the form of bounties or subsi-
dies should not be ignored in calculdting the managing
_-kagents’ commission. If a concern is helped to earn profits
by protective duties, and if such profits are treated as part
of the normal profits on which the managing agents are
entitled to charge commission, we do not see why, when
such profits are earned through the receipt of bounties or
subsidies, these payments should not be treated as part of
the normal profits for the purpose of calculating the manag-
ing agents’ commission especially when the bounties or
subsidies, as we are given to understand, are treated as
revenue receipts for purposes of taxation. We would add
that, if in the circumstances of any particular case, it is

deemed desirable that managing agents should not charge .

- Fcommission in respect of the amount of hounties or subsi-
dies paid to a company, it would be open to Government
to make suitable arrangements which would be binding
on the company and its managing agents.

. It now remains to deal with two further points arising
out of the sub-section. One of them refers to deductions
of depreciation. We have proposed that the arnount of
depreciation to be deducted should be the amount of normal

_ depreciation allowable under the Income-tax Act and’ that
-+ gpecial, initial or other allowances, or arrears of deprecia-
tion shall not be taken into account, provided however that
the written down value of every asset shall be calculated
after deducting normal depreciation only. '

The other point.to which we  refer deals with those
cases where as a-result of certain arrangemeéents between
two companies, one company pays to the other company a
portion of. the profits. It seems to us prima facie un-
reasonable that the managing agent of the paying company

should charge commission on the full profits including the -

portion paid to the other company, and that he should also
A charge, in the receiving company, his commission on the
full profits including the amount received from the paying
company. To permit this would be to allow the same pro-
fits to be subjected to the same managing agents’ comis-
sion twice over. QOur recommendation seeks to provide
against this contingency. .

131. The remuneration paid to a managing agent is for
services rendered by him for managing the affairs.of a
company and it is prima facie impossible to justify the
payment to him or to any of his partners any separate re-

. muneration for occupying any other managerial office vis-
g-vis the managed company. We were told that in some
cases managing agents had put in their partners, or diree-
tors or managers of the private companies of which they
were members, in managerial positions in the managed
company, thereby indirectly augmenting their income or
the income of their friends. To stop this practice, we sug-
gest that a new section should be inserted at an appropriate
place in the Act, prohibiting 2 managing agent, his firm or

-

Managing
agent not to
hold office of
profib in,
menaged
company.’
{Page 281
of the
Annexure).
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partner or a private company of which he is a member, or g
director or manager of the private company from holding
any office of profit in the managed company, in respect of
which he can draw’ separate managerial remuneration, in ,

addition to the remuneration-paid to him under his manag- }~
ing agency agreement.

132. Cases were reported to us where managing agents
had drawn their remuneration before the end of the finan-
cial year of the company. It iz obvious that if a managing
agent’s commission is based on profits, such payment can-
not. be made till the company’s profits have been assessed
and audited and the audit report.has been considered by
the company. We, therefore, recommend that this practice
should be prohibited. We are aware that many well-
established and reputable managing agency houses do not
draw such remuneration before the annual.accounts have ¥
been laid before the company, but it would be desirable
to lay down such a provision specifically in the Aet. This
does not, however, mean that a company should be preclud-
ed from sanctioning ‘payment of the minimum remunera-
gion to a managing -agent in suitable instalments if it so

esires, R

133..We recognize that if our recommendations in the.
previous paragraphs relating- to . the  remuneration of .
managing agents are given effect to immediately after the+¥—
new Companies Act is passed, many of the smaller
managing agency houses may be hard hit. In order to
give them some time to adjust themselves to the new pro-
visions about remuneration, we suggest that they should
apply to all existing companies on the expiration of two

.years from the commencement of the new Act. As we

have already stated 'in paragraph 118, it would, however,
be open to any managing agent to bring his terms of re-
muneration in line with the provisions of the Act within
one year of its commencement.

. A
General powers of managing agents

134. The position, of the managing agents vis-g-vis the
directors of a company has been the subject.of much con-
troversy since the Indian Companies (Amendment) Act,
1936, was passed. We do not think that the theoretical
position has been ever much in doubt and in course of the
evidéence before us there was little difference of opinion

on this point. Thus the Federation of Indian Chambers of
Commerce and Industry, in their memorandum, observed—

- “The other complaint that the managing agents wield ":’
- .~ -real control and that directors are only their
-+ - nominees subservient to their inferesis is also
without- substance. The whole basis of the
- Indian company law is that the supervision of
- directors'shall prevail under all circumstances
-~ -and at- all events.” :
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Another well-known house of . managing agents, in its
written memorandum, commented as follows:—* o

; “The only real distinction between the two definitions’
)\ of “managing agents” and “managers” Is that,
under the managing agency contract, it is open
for.the company and the managing agents fo
agree that the control and direction of the direc-
tors over the managing agents in certain matters
may be excluded by the provisions of the manag-
ing agency agreement. The almost invariable
practice, however, is against such execlusions and
managing agency agreements provide that the
management by the managing agents is subject
to the control and direction of the directors.
3 This is confirmed by a reference to compulsory
article 71 of Table ‘A’ which is applicable to all
companies and vests the general “management
of the business of a company in the directors, as
it was intended, by the Amendment Act of 19386,
to put the ultimaie control of the company in
thé directors and the managing agents were

placed in subordination to them.”

b .
~ We need not enter into any argument over the practice to
-which the statement refers or to the interpretation of
compulsory regulation 71 of Table ‘A’, but quote this ex-
tract only to show how well is.the theoretical position of
managing agents. vis-a-vis the directors understood by all

- respongsible representatives of trade and industry. Never-

theless, it has come to our notice that many managing
agency agreements contain clauses which, diréctly or in-
directly, seem to ascribe powers and duties to managing
agents which, far from recognising their subordinate posi-
tion wis-g~vis the directors, purport to confer. on the former
powers, which override the authority "of the latter in many
" important aspects of company management. Witnesses,
wwho complained to us of this fact, argued that the inelu-
sion’ of the words “except to the extent, if any, otherwise
provided for in the agreement” in the definition of a
“managing agent”, as. given in the Indian Companies
. (Amendment) Act, 1936, provided the basis of the present
practice, under which many managing agenis had arrogat-
ed to themselves powers and duties which really belonged
.to the directors. We have already suggested a revised
definition of a “managing agent” in- Chapter IV of our Re-
port which will cover this point. If now remains to clari-
£y in a substantive section, the legal position of managing

. rgents and their powers and duties vis-a-vis the directors.

We have attempted to draft such a section (vide item 14
of the Addendum to the Annexure of our Report). In this
new section, we lay down the general powers of managing
agents vis-a-vis directors, while in the schedule attached

*Statement on the Memorandum for Amendment of the Indian Compa-
nies Act by Tate Industries Limited (page 4). ' .
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to i, we first provide for certain general powers to the
managing agents and then enumerate certain specific
powers, which, though within the limits of these general
powers, would not be exercisable by them except with the

. approval of the directors. These specific powers includg...
matters like--

(a) the power to appoint any pers‘on as manager of
the company; ' co

(b) the power fo engage on behalf of the company
any person, who is a relation of any director or
of any partners of the managing agency com-

pany or firm or of any director of the managed
company;

(c) the power to compound or sanction the extensioi—
of time for payment of or satisfaction of any

debt due io the company, from any associate of .
the managing agent; /

(d) the power to engage staff on behalf of the company,’ .-
. except staff whose remuneration is within the
limits prescribed by the directors;

(e) the power to purchase or sell capital assets, on
behalf of the company, except - when the purs— -
chiase or sale price is within the limits preseribed
by the directors.

| It will be recalled that in para. 101 of Chapter IX where
i we have commented on the general powers and duties of
directors »is-a-vis the c¢ompany, we have recommended
that the following powers should not be delegated to the
managing agents:—

(i) power to issue debentures;

(i) power to make calls on shareholders;

A
(iii) power to borrow moneys except within the limits .
fixed by directors;

(iv) power to invest funds of the company;

‘snmn oYy} unpim j)deoxa sueo[ ayewr 0] Jamod (A)
_ﬁxed_ by directors.

We would like to add that provisions have been made in
clause (5) of the schedule enabling the directors to pass a -
resolution prescribing that the powers vesied in the
managing agents under clauses (2) and (3) of the schedula. .
or any of them should not be exercised by the managing
- agents except under the control and direction of the direc-
- tors. It is our hope that this new section and the schedule
attached to if, read with the other section which-we have
proposed abbut the general powers of directors, will clari-
- fy the position alike of directors and the managing agents
: in the scheme of management of joint stock companies
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and go far to dispel the confusion that has arisen as a
result of the somewhat ambiguous wording of the definition
of “managing agent” in the Amendment Act of 1936.

& Restrictions on some activities of managing agents

135. Sections 87D, 87E, 87F and 87H of the present Act Need for
deal with some of the most important activities of managing closing
agents. They have been the subject of widespread comment [JoPR0ls in
and, in view of the abuses to which they have led, have prf;vi‘;?;;;“ o
done more to discredit the managing agency system than of the Act,
any other defaults or misdeeds on their part. We have, (Pages 282-
therefore, taken some pains to re-examine the provisions AO of the
of these sections in the light of the comments that we re-gmgq = ° .
ceived. We consider it necessary to recommend that these pages 369.71

sections should be redrafted so that the existing loopholes of the
#.in them may be closed and the possibility of their abuse Addendum).
may be reduced to a minimum. In the redrafts of some
of these sections, which we have attempted (vide items 15
to 17 of the Addendum to the Annexure of our Report),
and in our proposals on section 87F, we have embodied our
recommendations. In this Chapter, we shall merely com-
ment on the more important of our proposals.

136. In regard to loans to managing agents, our recom- Loans to

., mendations are more or less the same as-in the case of managing
+- loans to directors. We recommend that no company should agent.

make any loans or enter into any guarantee or provide (Page 282 -

. . S . f th
any security in connection’ with a loan made by a third Annexure.

party to— and
. R page 369
(a) the managing agent of a lending company; of the
Addendum),

(b)-a firm of which the managing agent of the lend-
©  ing company is a partner,

(c) any partner of the managing agent of the lending
company; .

' \ (d) any private company of which the managing
agent or any of his partners or, where the
managing agency is a private company, any
officer of the managing agent is a member, direc-
tor, managing agent or Inanager,

(e) where the managing agent of a lending company
is a body corporate, any subsidiary company
of the managing agent and any director, manag-
ing agent or manager of such. managing agent
or of any subsidiary company of the managing
agent;

P

(f) where the rhanaging, agent of the lending com-
- pany is a private company, any member or a
director thereof.

It will be noticed that in our recommendation,' the ban
against the grant of a loan or the giving of a guarantee is
. extended to persons, who are either the business associates
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of the managing agent or are. otherwise pecuniarily
interested in the managing agency. The provisions of
section 87D have been widely abused by the grant of loans
or the giving of guarantee to parties other than those

mentioned in sub-section (1) of the existing section, and o,ur};,

redraft merely attempts to bring in the other possible
parfies through whom loans might be indirectly ‘made
available to the- managmg agent of the lending company

\

137, We have also recommended the amendment of sub-
section (2) of this section which deals with the opening of
"a current account by a managed company in favour of its

. managing agent, Many witnesses urged the abolition of

this provision, but we feel that in those cases where* a
~managing agent is in charge of a large number of concerns,

it may be an.advantage for the managed companies oy

permit the opening of a small current account in the name
of their managing agent, so that all routine payments on
behalf of the managed companies may be conveniently
made through the managing. agent’s current account. In

_order that this privilege may not be abused, it is necessary

for the board of directors of the managed companies to
lay down limits upto which the managing agent may open
a current account. We suggest that this limit should, on
no account, exceed Rs. 20,000, -

-

As in the case of loans to directors, we suggest that
contravention of this section should- not be punishable
merely. by fine and' imprisonment, but that the managing
agent should also be made jointly and severally liable to
the lending company for the repayment of such loans or
for the making good of any sum which the lending company
might be called upon to pay under the guarantee given ‘or

" security provided by it.

138. Section 87E of the present Act regulates the making

of inter-company loans. The efficacy of this section has

been considerably affected by the phrase “under the man-
agement of the same managmg agent”. This section comes

management, into play only when there is a common managing agent for

several managed companies. It does not apply where one
company is under a managing agent and the other is with-
out a managing agent. Nor does it apply when neither the
lending nor the borrowing company has a managing agent,
although both may have common boards of directors, who
.are interested in a particular managing agency house and
follow a common policy. - Lastly, the provisions of this
section can be and have been evaded,.where the names of
the managing agents of the lending and the borrowing com-
panies are different, although, in fact, the constitution of
the two managing agents and the pohcy they pursue in
respect of the managed companies are the same. Further,
the exceptions to the provisions of this section are so
widely conceived that the purpose underlying it has, in
practice, been largely defeated. In the redraft of this

Ee
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.section (vide item 16 of the Addendum to the Annexure of
our Report) the main changes which we have - suggested
-are—

(a) the addition of an explanation to sub- sectlon (1)
which atiempts'to define what constitutes “same
management”.  Under this explanation, two

. companies are said to be under the same manage-
ment if any person occupies in respect of these
companies one or other of the positions, namely,

- manager, managing director, managing agent,

i partner, etc., of the managing . agency firm,
SR " member or director of the managing'agency com-
- -*7-  -pany where the managing agency is a private -
- company, or where the majority of the directors
: of both the companies are common to each other;

(b) amendment of the proviso to this section so as to
provide that exemption from the provisions of
this section should be given only for—

(i) loans by a holding company to a subsidiary; °

(ii} loans by a managing agent to any company
under his management,;

(iil) giving a guarantee or providing a security by a
holding company to a subsidiary; and

(1v) giving guaraniee and providing security by a
managing agent fo companies under h1s man-
agement,

Asg in the case of loans {o managing agents, we recom-
mend that in addition to the usual penalty for contraven-
tion of the provisions of this section, provision should also
“be made for the recovery of any loan made or security or
- guarantee given. It will also be seen that the loans are to
be sanctioned by a special resolution of the lending com-
pany. We consider this as an essential safeguard having
regard to the abuses thaf have come to light. Some of the
witnesses urged that such transactions should be prohibited
but we have not gone so far as circumstances may arise
where a locan by a lending company to another company
under-the same or substantially the same management may
be found to be in the 1nterests of the shareholders of the
lending company.

139. Section 87F of the present Act deals with inter- Purchase by
company investments. If-prohibits a company other than company of
an investment company from purchasing shares or deben- shares of
tures of any company under the management of the same J qo¢pe
managing agent unless such-purchase has been approved same
unanimously by the board of directors of the purchasing managing
' company. In Chapter IX of our Report, we have recom- agent. B
mended_ that in future the directors of a company should J5e8% 287 &
not delegate the power to -make investments {o its Annexure).

managmg agent. So, in future, it will be only the directors
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who will be able to make the type of investments contem-
plated in this section. Nevertheless, we consider it neces-

sary to amend this section extensively. Our main recom-
mendations are—

- (1) that restrictions should be imposed on the
manner in which investments may be made by
a company within a particular group in the
shares of other companies in such group and a
limit placed on the amount of such investments,
Where any such investment is to be made by the
directors without the previous sanction of a
special resolution of the shareholders of the in-
vesting company the approval of all the directors
for the time being in India should first be obtain-
ed at a board meeting and not merely by circula-
tion. The limits that we suggest should be

placed on such investments made by the board
of directors are—

(a) the amount invested in the shares of any com-
pany in‘the particular group should not exceed
10% of the subscribed capital of that company’

i.e., of the company in which the investment is
made; and :

{b) the toial amount invested in companies in the

particular group should not exceed 20% of the -—

subscribed capital of the investing company.

We appreciate that circumstances might exist where it
would’be in the interests of a company to make investments
exceeding either one or both of the limits referred to. As
a safeguard, however, we recommend that if such lirnits are
to be exceeded they should be sanctioned by a special reso-

~ Jution of the investing company;

' {2) that the phrase “particular group” should be
defined as meaning and including in relation to
any company making an investment—

- (i) the managing agent of the investing company
if such managing agent is a company,

(ii) any company in respect of which the same
person occupies both as regards the investing
company and such other company one or other
of the following positions, namely, manager or
managing director or managing agent or
partner of the managing agency firm or
member or director of the managing agency
company where the managing agent is a pri-
vate company,

(iii) any company a majority of whose directors
comprise a majority of the directors of the in-

- vesting company,;

(3) that investment companies should be brought
within the purview of the section as amended
above and that . all non-investment companies
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“should annex to their balance sheets a list of
companies within their particular group in which
investments have been made, if any,

We would exclude from the operation of the section all
investments made by managing agency companies in com-
panies under their management, private companies other
than subsidiary - companies of public companies and
banking and insurance companies. - Moreover, the section
should not apply to investments by a holding company in

any of its subsidiary companies nor should it affect existing
investments. '

Our recommendations will, we hope, go far {owards era-
dicating the wide-spread evils which have followed from
many reckless Inter-company investments in post-war
years. In order to forestall possible attempts at making
large scale investments of this type immediately after the
publication of our Report, we suggest that in the new Com-
panies Act it should be provided that our recommenda-- St
tions, if accepted, should take effect from the date of pub-
lication of this Report.

It will be noticed that if inter-company investments do
not exceed the limits prescribed in item (1) above our re-
commendation contemplates the unanimous consent of all
the directors present in India and not merely of those
present at the board meeting as laid down in the existing
section 87F of the Indian Companies Act. It is for this
reason that we have suggested that when such investments
are within the limits prescribed by us they should not
require the approval of the company by a special resolution.

140. Section 87H prohibits a managing agent from Managing
engaging in any business on his own account which is of agent not to
the same nature as and directly competes with the business #8383:8
of the company under his management. Several witnesses jogioess
who appeared before us pointed out that the provisions of with a
this section had been abused because of the loopholes managed
offered by the words “on his own account.” There was Gompaggé
general agreement among the representatives of the busi- S)If’ﬂgfhé
ness community that the section should be suitably amend- sAnnexure
ed, so that the intentions of the legislature may be carried and
out. The object underlying this section is clear enough page 371
and the principle on which it is based seems to us to be z%d:::gum
unexceptionable. It stands to reason that after a managing ’
agent has been appointed or reappointed he should not
engage in any business as a principal which is of the same
nature as a business carried on by the managed company,
and directly competes with such business. In order that
the section may be rendered effective we have redrafted
this section (vide item 17 of the Addendum to the Annex-
ure of our Report). We have attempted in this redraft to
define the words “on his own account”. These words
should, in our view, include, besides the managing agent
himself, a partnership firm of which the managing agent is
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a member, a public company at a general meeting of which
the managing agent is entitled to exercise or.can control

the exercise of 70° per cent. "or mofe of the wvoting
power, or a private company at a general meeting

‘of hpvhmh ‘the managing agent is entitled to exercise

or "“can “~control the exercise- of 20 per cent. or
more ‘of “the . voting" " POWET. If the intentions of
the legislature as ‘embodied in this section are to beé re-
alized, all these persons'should be debarred from carrying
ofi. the business of the same nature which competes with the
business'of the managed company. We Tealise that it may
not be easy in all-cases to trace the controlling intérest in
a.company. We, however, feel confident that the recom-
mendatlons that we Have’ made later in our "Report with
‘regard to'-the’ investigation of 2 company’s affairs and ‘of
thé ownership of its  shares would , prove useful in’ the
matter. Wé further consuier it necessary that where a
managing agent contravenes the provisions of this section,

.. he should be called upon to render accounts as though he

was carrying on the business in trust for the managed com-
pany. We would, however, add in this connection that
such cases ex1st1ng on the date of the publication of the
Report as may be affected by sub-section (2) of our redraft
‘of section 87H should be exempted from the operation of
the provisions contained in the redraft. In our opinion in'a
‘matter like this such exemption granted in favour of com-
“panies existing at the date of the publication of our Report
is fair and reasonable. . If this recommendation is accepted,
the redraft of section 87H w111 require suitable revision.

¢

'Pwrchase and sale by managing agents on behalf of
managed companies

- 141. We now come to the important question of the right
of the managing agents to act as buying and selling agents
on behalf of their managed companies and also to retain
the commission which they may receive on such purchases

-and sales from third parties. As we see the problem, it

falls under the following three categories:.

(a) where a managing agent is acting as a buying
and selling agent for the managed company,
commission being paid to him by the company; .

(b) where he is acting as a selhng agent for some

' third party and receives commission from it in

respect of sales made by it to the managed
company; and )

~ (c) ‘where there is a prmc1pal to principal contract
-~ " between the managing agent and the managed
company.

—_—-
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142. As regards purchases on behalf of the company, we Commission
consider that it is the duty of the managing agént to make o2 Puinases
them and, therefore, he should be entitled to no additional Elan:zing ¥
remuneration from the managed company on this account. agent.

As regards sales also, it is his duty to arrange for the (Fages 282-
marketing of the finished products of the managed company 53 :iurg};"
to the furthest extent possible. In promoting the sales of “™"*".
a company’s products, it may be necessary for the company

to set up distributing cenires in different parts of the

country or outside the country. But in those cases, where

the managing agent himself maintaing his offices in other

parts of the couniry or outside the country for his own- T
business, it may be a distinet abvantage to the company to

utilise the services of the managing agent by making him

a distributing agent in those places where he has_ his

offices. In such cases, we consider that the managing agent

should be reasonably remunerated for acting as a distri-

‘butor of the company’s products in addition to his normal

remuneration as managing agent: In order that this pro-
vision may not be misused, we consider it necessary to
provide for the following safeguards:

(i) any additional remuneration for the above pur-
pose, which the company may agree to pay to
the managing agent, should be sanctioned by the
company in general meeting by a special resolu-
tion; :

(ii) secondly, the material terms of the proposed
agreement with the managing agent for this
purpose should be set out in the special resolu-
tion;

(iii) thirdly, the resolution should specifically pro-
vide that payment fo the company for any
goods, materials or property supplied' by it to
the managing agent shall be made within a
month from the date of supply;

(iv) fourthly, all necessary particulars of the con-
tract between the company and the managing
agent for this purpose should be entered in the
register of contracts and be open to inspection
by the shareholders;

(v) fifthly, the period of the contract between the
company and the managing agent for this pur-
pose should be limited to five years at a time.

143, Where a managing agent is’' in receipt of commis- Commissiens
sion from third parties in respect of goods supplied or from third
services rendered to the managed company, we see 1o P;“F1°:'282_
particular objection to his receiving any commission from 565 “ns
such parties, provided that in all such cases the prices Aunexurs).

charged to the managed company for the goods supplied

. or services rendered are, in the opinion of the directors,

market prices or are otherwise fair and reasonable. Since,
in these cases, commission would be payable by third
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parties, no expenditure would be incurred by the com-
pany, and if the stipulation about the quality and the
price being ¢ompetitive or fair and reasonable is enforced,

no extra burden will be imposed on the managed com- o
pany. We would, however, recommend that—. '

(1) no managing agent should be permitted to
receive such commission from third parties,
unless he is expressly authorised to do so by

an ordinary resolution of the managed company;
and

(ii) the details of the arrangement between the
managing agent and the third company should
be entered in a separate register which should
be open -to inspection under the provisions of
section 91A of the Indian Companies Act. -

144, As regards principal-to-principal contracts which

. may be entered into between the managing agent and
the managed company, we take the same view as in the
case of commission from third parties received by manag-
ing agents. 'Provided the terms of the contract are con-
sidered by the directors of the managed company fair and
reasonable, and the quality and the prices charged for the
goods supplied or the services rendered to be competitive,
we see no particular objection from the point of view of

86 of the the managed company to any such agreement between it —7

Annexure).

.and its managing agent. The risk is that, in such trans-
actions, the managing agent may try to secure an unfair

__ advantage over the managed company by supplying goods

and services of inferior quality or at more than market
prices, but it should be the duty of the directors to ensure

that both in regard to quality and price, the supplies
received from the managing agent are reasonable and
competitive. Such check by. the directors on the supplies
made to a company will have to be exercised in any case,
whether they are made by the managing agent or others.
However, as a safeguard against misuse of powers in this 3
.regard by a managing agent, we would provide that— e

(i) no principal-to-principal contract should be en-
tered into, except with the approval of the com-
pany in general meeting by a special resclution;

(ii) the period of such contract should not exceed

- three years at a time; '

(iif) the material ferms of the proposed contract should
be set out in the resolution;

(iv) the resolution should specifically provide that
payment to the company for any gbods, materials -
or property supplied by it to the managing agent

_ shall be made within a month from the date of -
supply;
(v) the details of such contract should be entered in
a separate register, which should be open to in-
. spection under the provisions of section 91A of
the Indian Companies Act.

e e e v s e e
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145. Except for such remuneration as is admissible 1o a Mngéng
managing agent, either as commission on sales or commis- 25555 5
sion from third parties or in respect of principal-to-principal gecounts to
contracts which may be entered into between him and the managed
managed company, we consider that the managing agent corapany
should not receive any other remuneration for any supplies ggmsﬂem_
made to the managed company or for any services render- yion recoived
ed to it in whatever capacity it may be. If, however, a otherwise
managing agent receives any remuneration otherwise than then under
under the terms of oyr recommendations made in para- fermeresom-
graphs 126 to 128 and 142 to 144 above, we consider it permination
necessary that he should be called upon to render accounts of existing
t0o the company for all such remuneration whether it be by contracts
way of rebate, commission or otherwise. We would alsgo "zgr‘z‘}'ld;;‘eg
recommend that all existing contracts between a managing Eala, ote.
agent and the managed company or between a managing (Pages 282-
agent and a third party relating to any of the matters dis- 85 of the
cussed in paragraphs 142 to 144 should come to an end not Annexure)
later than five years from the date of the publication of the
Report, and that no future contracts on these matters
should be entered into except on such terms as we have
suggested in our recommendations.

Managing directors and managers

146. One of the principal lacunae in the Act-of 1913 is (Pages 230
the absence of any statutory provision relating to the terms o‘gmifé’l
and condifions of appointment of managing directors and 4pnesure
managers. This lacuna is all the more noticeable, inasmuch and .
as, while the powers and functions of managing directors pages 373
and managers are in many respects similar to those of “;.‘d 2;‘;:
managing agents, unlike the latter, the conditions of z.ddendum).
appointment of the former have not been brought under
control and regulation. We suggest that there should be
statutory provision for this purpose and recommend the
ingertion of a new section in the Aet on this subject. We
have attempted a draft of such a section (wide item 19 of
the Addendum to the Annexure of our Report). Our main
proposals are as follows: —

(i) no firm or body corporate should be appointed as
a manager; i a

(i) no person should b® eligible fo be appointed as a
manager or a managing director for more than
two companies and any such appointment for the
second company should be made only with the
unanimous resolution of the board of directors
passed at a board meeting; -

(iii) the term of appointment for a manager or
managing direcior should be limited to five years
at a time, although an exception should be made
in the case of -technicians and consultants;
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(iv) if a managing director or.-manager is to be paid
any commission or.remuneration in the shape of
commission on profits, it should be based. only on
net profits as defined in section 87C of the Act;

(v) compensation, if any, admissible to a managing
director or manager for loss of office would be
payable in the same circumstances as compensa-

tion would be payable to a managing agent -

(vide item 12 of the Addendum to the Annexure).
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CHAPTER XI
ACCOUNTS AND AUDIT

{Part IV of the Indian Companies Act of 1913—Sections 130
to 136 and sections 144 and 145]

147. In the history of company legislation in this Agvanced
country as in the United Kindom, no other aspect of the character
law shows such contirfous and marked advance as the of the
provisions relating to company accounts and audit. As we “c“’i"“‘“:n
,have mentioned in an earlier Chapter, recent developments proyisions
in company law have tended to concentrate on the need for of the
the fullest measure of digclosure as to the particulars about Indian
the promotion and formation of a company and the manner g”?l’“‘-‘“’“
in which its accounts are cast and audited. For, it is now (ﬁaée 304
generally recognised that it is only by such disclosure that of the
the financial position of a company and its state of affairs Annexure
as a going concern can be correctly assessed. It will be &nd P“g‘(’)ﬂ
seen from Appendix IV where we have traced the evolu- ﬁ?oa‘f
tion of the accounts and audit provisions in the Indian and Addendum.)
the English -Companies Acts, that the provisions of the
Indian Companies Act relating to accounts and audit have
been always in advance of corresponding provisions in the
Companies Acts of other countries, and particularly of the
provisions in the English Companies Act. We have borne
this fact in mind in our further consideration ‘of this sub-
ject. While, therefore, we have not hesitated to recom-
mend the adoption of some of the provisions contained in
sections 147 to 163 of the English. Companies Act, 1948, re-
lating to accounts and audit, and in particular of the pro-
visions contained in the Eighth and the Ninth Schedules
of that Act, we have taken care to retain those provisions
in the Indian Companies Act which were in advance of the
then existing legislation when the . Indian Companies
(Amendment) Act of 1936 was passed and which still retain
their usefulness. We have also recommended the adoption
of several other provisions, which we consider to 'be a fur-
ther advance wupon the provisions of the English Com- -
panies Act, 1948, L

Accounts and Audit provisions of the English Compaf;,ies'
Act, 1948,

148. The English Companies Act, 1948, contains import- o3tents of
ant changes in respect of the accounts and audit provisions. Sehedulo
While the Act does not provide for statutory forms for the in the
balance sheet and profit and loss account, material require- English
ments relating to them have been embodied in the g‘;;nli%'f;“
Schedules attached to it. The provisions in regard to ™~ ’
accounts are contained in the Eighth Schedule. Part I of
the Schedule contains the general provisions as to balance

+ sheet and profit and loss account, Part II contains special -
provisions applicable to a holding or a subsidiary company,
Part III deals with special classes of companies and Part IV
with the interpretation of the Schedule. The Ninth Sche-
dule deals with matters to be expressly stated in the
auditor’s report. - According to the Eighth Schedule, im-
portant particulars are required to be given in tle balance

113
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sheet and the profit and loss account. The provisions cofi-
cerning the balance sheet run into ten clauses, while those
relating to the profit and loss account are contained in
clauses 12 to 14. The special provisions referred to above. ,
are contained in clauses 15, to 22, while the exceptions for,

. special classes of ¢ompanies.are set out in clauses 23 to 26.

» Clauses 27 and 28 relate to the -ginterpretation of the
Schedule,

Nature of . 149: Under the provisions of the English Companies Act,.
the balance 1948 the balance sheet has to exhibit a frue and fair view
fﬁie.b :l)l}idt " of the company’s affairs as at the date cof the balance sheet,
and 1oss while the profit and loss account has to give a true and fair
ancount view of the profit or loss of the company for the outgoing
under the  year: Similarly, the profit and loss account has also to dis-
ggg‘%es close certain material particulars including material
Act.loss. amounts, if any, in respect of which the itemns in the profit”’
o and. loss account are affected by transactions of a sort not
usually undertaken by the company or otherwise by cir-
cumstances of an exceptional or non-recurrent nature or by

any change in the basis of accounting.

Exceptiona 150. It should, however, be noted that certain exceptions

e f‘;‘.mm‘ "é have been made in the case of banking or discount com-
ansing 80 nanies in respect of which some patticulars are not requir-
discount; p P P q

companies €4 to be disclosed. This is'due to the fact that the statute

in the now requires that the balance sheet should give a true and_.
gggﬁﬂh " fair view of the company’s affairs at the end of its financial
panies

Aot Ploeg,  year, while the profit: and loss account should disclose a

' " similar view of its profit or loss for its financial year. A

strict compliance with this statutory requirement would

necessitate the fullest disclosure of secret reserves and the

object of the exemption granted to banking and discount
companies is to prevent such disclosure,

Audit 151. The material departure from the existing provisions
provisions in of the law reldting to the contents of the auditor’s report
the English i the English Act of 1948 is that the auditors now have
Aot Goas,  to state—(i) whether they obtained all the information and
explanatlons which to the best of their knowledge and'~-
belief were necessary for the purposes of their audit, (ii)
whether, in their opinion, proper books of account were
kept' by the company so far as appeared from their exami-
nation of the books and proper returhs adequate’ for the
purposes of their audit were received from branches not
~ visited/ by thern, (iii) whether the balance sheet and the
" profit and loss account dealt with in their report are in
agreement with the books of account and returns, (iv)
whether in their opinion, and to the best of their 1nf0rrna-
tion. and. according to the explanations given to them, the
said .accounts give the information required by the Act in »-
the manner required, and in the case of the. balance sheet
give ‘a’true and fair view of the state of the company's
affairs' as at the end of its financial year; and, in the case
of the profit and loss account, of the profit or loss of the
company for its financial year, subject to the non-disclosure
- of those matters, which under Part IIT of the Eighth Sche-
dule to the Act are not required to be disclosed.
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152. The question relating to the accounts of companies Need for
was considered at some length by a sub-committee: of * the {)‘lmgf:ol;g::;;
Indian Accountancy Board, which examined the Cohen'inebalance.
Committee’s Teport, and, after taking into consideration the.sheot and

_,existing provisions.of the Indian Act, suggested a revised-profit and
‘form of balance sheet. That sub-committee was .of .opinion los# account .

that it was'not desirable to prescribe a standard form for

the profit and loss account, but that the Act’should cortain
a schedule stating in clear details ithe items to be included
in it. The.conservatism which prevails in the ‘United King-
dom as to the disclosure of ‘particulars in the accounts of a
company arises ‘from the fear that'such.disclosure may give

away secret: information to a'.competitor and thereby pre-
judice’ the interest.’of the investor:himself.r A similar fear
was also expressed, during our enquiry, by some chambers
of commerce which apprehended that if separate . parti-
< culars in respect of opening stocks, purchases, -sales -and
closing stocks were to be shown, 'the unit cost-of produc-
tion would be revealed. Another argument ‘that was ad-
vanced .by certain witnesses was ‘that the final -accounts tof
a company should not be loaded with unnecessary details
which would make them cumbrous and not easily 'intel-
ligible. We have carefully.considered these ‘objections and
find that they:are largely based on misunderstanding of -our
proposals. . The unit cost of a commodity cannot be deter- .
mined without a disclosure.of the quantities produced, and - |

* our recommendations do not require such, disclosure. The

truth is that, not infrequently, .much useful information,
which -the shareholders ought to hawve so that they may
exercise a healthy check over the activities.of a company, is

e T A

held back from them on the plea of secrecy. We, therefore,
consider that the form of the balance 'sheet and the contents
of the profit and loss account should-be such -as :would
make available to the shareholders+as much -information
relating to the affairs of the company as it is pessible to dis-
close without giving away information.which: could he
detrimental to the interests of the company. - It may be
pertinent to mention that our suggestions in this-respect are
in line with the recommendations® of the  Institute of
Chartered Accountants. :

Form of the balance sheet and schedule. relating to the
 contents of the profit and loss account.

153. In the English Companies Act, the.accounts’ provi- Nature of
sions are not brought together in one schedule or in one set f)‘;‘iﬁ;g the
of forms. Besides the Eighth Schedule which deals with ges ang
accounts, several sections of the Act also call for informa- ihe profit
tion relating to different aspects -of company- accounts. and loss
Without assembling all this information it is not-possible to secovnt

¢ obtain a complete picture of the particulars that have to be goi'he the
disclosed in the balance ‘sheet and the profit and loss Committes.
account. We have, therefore, -attempted to bring’ together (Pages 400.—
all the inforination to be shown in these documents under j\‘?df’f;he
one standard form of balance sheet and in one schedule Addeadum).
relating to the contents of the profit and loss account. The
nature of thege documents, as conceived by us, is fully set .

toa
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out in fwo schedules in our redraft of section 132 (vide item
22 of the Addendum to the Annexure of our Report). It
has not been possible for us to draw up a standard form for
thé’ profit and loss account, as we have done for the balance
sheet, because there are many different types of industries
-and busmess interests, for which one ‘set form’ may not be, .’
suitable. This was also the view expressed by the Institute
of Chartered Accountants.
Books of Account

154. Sub-section (1) of the present section 130 requlres
companies to keep proper books of account in respect of
the matters enumerated in it. There is, however, nothing
in the section to indicate which books shmild be kept
or how they should be kept. In the absence of any specific
provision on this point, books of account may well be
kept in a manner which may fall to give a true and fair

view of the state of the company’s affairs and to explain its%-

transactions. We have attempted to fill up this lacuna in
the present Act by adopting the provisions of sub-section
(2) of 'section 147 of the English Act, (vide our redraft of
section 130 in item 22 of the Addendum to the Annexure
nf our Report).

. Balance Sheet.

155. The form of the halance sheet suggested by us is in-
tended to disclose much more information than would be
ordinarily conveyed by a balance sheet drawn up in ac-
cordance with the Eighth Schedule of the English Com-"
panies Act, 1948, We have tried to arrange the headings
and groupings on a more rational basis. The more import-
ant of the changes that we propose are as follows:—"

Capital and Liabilities.

(a) Share Capital: Improvement has been suggest-
ed with regard to the statement of share capital.

- It .-will be noticed that three categones have
been suggested, one being shares paid for in cash,
‘the second being shares allotted as fully pald

- without any payment in cash, and the last cate-~

gory being shares allotted as fully paid up shares
by way of bonus. The last category has been
specially suggested because bonus issues result-
" ing from capitalisation of reserves stand on’ a
different footmg from shares allotted to pro-
moters at the time of floatation or shares allotted
in pursuance of a contract without any payment
in cash.
With regard to calls unpaid, details of amounts ‘un-
paid by managing agents and directors will have
to be separately stated, together with particulars

of the amounts unpaid by partners or directors of -

managing agents according as the. managmg
* agents are a firm or private company.

- It will be noticed that we recommend that in futule .

only thei authorlsed and subscnbed cap1ta1 should

N
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be shown in the balance sheet with a view to'
avoiding the ambiguity in the phrase “Issued
Capital”.

Reserves and Surplus: Under this heading the
debit balance of the profit and loss account, if
any, will have to be deducted from the Reserves
and Surplus to show a correct picture.

Secured Loans: Under this heading, mention
will now have to be made of guarantees given,
by the managing agent and/or directors in cases
where loans have been guaranteed by them.
Particulars of loans taken from subsidiaries are
also to be stated.

Contingent Liability not provided for: Under
this head we recommend that in- addition
sheets, some further particulars should be dis-
closed in order to explain more fully”the nature

of the liability. '

Property and Assets

Fured Assets——Under this head, the change that
we suggest is that the words “Plant Machmery
should be read as “Plant and Machmery This
will obviate objections of a trivial nature taken
by certain shareholders. Similarly, the expres-
sion “Furniture” should be replaced by the words
“Furniture and Fittings”.

It should be noted that we have proposed that the

original cost as well as additions and deductions
should be shown separately, and in regard to -
depreciation, the amount written’ off or provided
should be shown under each head. Where reduc-
tion of capital has taken place, or where there
has been ‘a revaluation, partlculars in this behalf
should be given for ‘five years. A similar recom-
mendation has been’ made in respect of the writ-
ing up of assets, the necessary particulars being
required to be given for three years. To meet

. any practical difficulties that may arise, we have

suggested that in cases where original cost figures
cannot be ascertained, the. valuation shown by the
books may be given,; 'and where any of the asgets
have beern sold and their original cost cannot be -
ascertained, the, amount of salé proceeds may be
shown as a deduction..

(f) Investments.—(i) Invesiments in the different

(i)

classes of shares should be distinguished. This
is necessary as the shareholders should know in
which classes of shares investments have been
made.

Aggregate amounts of the company’s quoted and
unquoted investmen{s together with the market
value of the former should be shown. This will
enable the quoted and unquoted investmentis to
be parcelled out separately.
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(iii) As will be seen from Note (1) appended to the
balance sheet, a list of investments separately
classifying trade investments and other invest-
ments is to be attached to the balance sheet,
_stating the names of the companies in. which the
"investments have been made, together with the
. names of their managing agents,-if any, and also
indicating the amounts invested in each of them:.
In view of widespread abuses in ‘the-investment
of the funds of a company in the shares or-
debenturés of another under the same or sub-
stantially -the -same management, and of the
recent practice of using the funds of a company
“for carrying on cornering activities or for acquir-
ing control over other companies, we have con- .
sidered it necessary to provide 'that a detailed

list should he annexed to the balance sheet, so *+

that the shareholders may see at a glance how
their funds. are being utilised. We :have, how-
ever, suggested that investments made by a
managing agency company in the shares, deben-
tures, ete., 'of the companies managed by it, as
also investments made by. investment com-
panies, should be exempted from this require-
ment. It is obvious that these companies
require different treatment, but an over-riding
provision reguires that investments made -
by investment companies in unquoted shares or
in shares of private companies should be
specified.

(g) Current Assets—As to the item “stock-in-trade”
which falls -under this head, the amount in res-
pect of raw materials should be separately
shown where practicable. In addition, “Works-
in-Progress” should also "be stated. We are not
in favour of a particular mode of valuation, i.e.
“cost or market value whichever is lower”, as
this will not be appropriate for different types
of industries and concerns and different types of
items which find*a place under the stock inven-
tories. We would, however, -draw attention to
Noté' (m) which provides for a statement by the
directors that, if any of the current assets do
not have a value on realisation, in the ordinary
course of business, at least equal to the amount’
at which they are shown as valued, the fact
that the directors are of that opinion should be
mentioned. This requirement will go a long
‘way to assure the shareholders that, unless the
directors otherwise state, the values shown
against the items in the balance sheet are not
less than their realisable value.

(h) Sundry Debtors—As to “Sundry Debtors”, as the
reserves have got to be deducted, they would
have to be shown separatély. We ‘have also
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_ thought it fit to amplify the particulars needed
~under this heading. Thus, particulars in Tespect
of . the debts due. by dlrectors or. other officers
of the company or any of them, either severally
_or jointly with any other persons, ,or debts. due
bx firms or private companies. respectwely, in
‘which any director is a partner or director or
a member will have to be shown separafely.
These remarks also, apply to the particulars to

be given in respect of loans and advances.
(i) Cash and Bonk Bdlances—We have separated
- the heading "“Cash and Bank Balances" from
“Current Assets” because, this is a specific

- item, which should be dlstmctly marked out and

shown as such. The heading “Balance on
" Current Accounts with Managing Agents” is
being. retamed because we have elsewhere re-
commended in our Report that the retention of
certain balances. with ‘managing, agents for
current commitments should be allowed.

. (j) Miscellaneous FExpenditure and Losses.—We
would like to-invite particular attention to our
recommendation that commission or brokerage
on underwriting or subscription: of shares--or
debentures should be shown separately and so

also discount allowed on the issue of shares or .

debentures. With regard to interest paid out of
capital during ,construction, the requirement
suggested is that the rate of interest should also
be stated. The debit balance of the profit and
loss account is to be shown.on the Assets side

provided there is no_general reserve, from which:

it can be deducted.
Notes at the foot of the form of the Balance Sheet

With regard to the notes on the balance sheet, they

are mostly self-explanatory and we need refer only to the
more important of them. Under Note (c¢) the shares held
by the ultimate holding company and its subsidiary. com-
panies will. have to be shown separately so far as subsi-
diary and sub-subsxdlary companies are concerned:. “Short
Term.Loans” have been defined as all loans, excluding those
which are due more than.one year from the date of the

. balance sheet. Under Note (e), specific provision has-been

made to the effect that depreciation written off or provid-
ed should be allocated under the different asset heads and
deducted in arriving at the’ valuation of fixed assets.. It
appears that under the English Companies Act, 1948, the
aggregate amount in this behalf has to be stated and the

-question arises whether, in the absence of any specific provi-

sion, its allocation under the different items is to-be
separately shown. Although the correct view is-that this
allocation should be made and the directors of .the com-
pany should have no other alternative, nevertheless we
have thought it fit to state this fact in clear terms, Under
Note (i) as regards “Particulars of Loans and Advances in
respect of amounts due by Managing Agents”, we have
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siiggested that such amounts taken either severally or
jointly with any other person should be separately stated,
as also the amounts due from other companies under the
same managing agents or their associates. It will be
observed from Note (j) that particulars of any redeemed
-debentures which the company has power to issue are to
be given and according to Note (k) where any of the
company’s debentures are held by a nominee or a trustee
for the company, the nominal amount of the debentures

and the amount at which they are stated in the books of -

the company have also to be stated.
156. In our opinion it is necessary that a debt should

standing for he -distinguished from a loan or an advance. To prevent

more than

three -

loans or advances being granted under the guise of debts,

months to be We have provided in a foot-note to the balance sheet that

treated as
loans or
advances
(Page 416
of the
Addendurn.)

Contents of
the schedule
relating to
the profit
and ilcss
account
which the
Committee
recoms-
mends.

a debt outstanding for more than three months should
be treated as a loan or an advance. We would, however,
‘recommend that there should be a substantive section in
the Act, providing that the penal provisions with regard
to the grant of loans and advances should not apply to
book -debts, unless the items in question were from the
very inception in the nature of loans and advances.

Profit and Loss Account. Contents of—

157. With regard to the contents of the profit and loss
account, our view, as stated in paragraph 152, has been that
the maximum possible information should be given to the
investor. We have, therefore, suggested detailed provisions
in this behalf in the schedule relating to-the contents of
the profit and loss account which are largely based on
the recommendations of the 'Institute of Chartered
Accountants of India. , The present requirements on this

—

(Pages 417.— subject are not adequate. We have, therefore, recom- -

490 of the
Addendum.)

mended that the opening stocks, purchases and sales and
closing -stocks, selling agency commission and brokerage
and.discount on sales other than trade discounts should be
separately stated. With regard to depreciation, if the
provision is not made by means of a depreciation charge,
-the method of making a provision for depreciation,
renewal or diminution in value should be stated. If no
:provision is made, a statement to that effect should also
be made. Particulars in respect of the material amounts
set aside to reserves other than provisions made to meet
any specific liability should be given, as also particulars of
-the amounts withdrawn. Similar information has to be
given in respect of amounts set aside as provisions for
specific liabilities. We have also thought it fit to suggest
that particulars in respect of the main headings of expen-
diture should be given. As we have already noted, profits
or losses in respect of transactions of a sort not usually,
undertaken by the company or accruing otherwise by
circumstances of an exceptional or non-recurrent nature
will also have to be shown separately in future. Similar-

-ly,-the amount, if material, by which any of the items

shown in the profit and loss account are affected by any
-change in the basis of accounting, is to be stated. '

il

-
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158. According to our recommendations, full details (Pages 418 &,
would be required of payments to managing agents in 41(19d 01:1 the
whatever capacity and whatever form. Payments to diree- Addendum.)
tors, managing directors or mitnagers have also to be so
stated. Similarly, particulars of the aggregate amounts
of compensation paid-to managing agents, directors or
former managing agents or directors will have to be given
and these particulars will include the amounts to be paid
by the company by other companies and by -any other
person. )

159. If our recommendations regarding the disclosure Managing |
of information in the balance sheet and profit and loss afﬁm and
account are accepfed by Government, it will be necessary ;er§§ng |
to make a specific provision in the Act requiring every to bere-
managing agent including every former managing agent quiredto
to disclose the amounts received by him in respect of aio cortain
\ : isclosures
compensation from other parties and there should be & o purposes
penal provision for non-compliance. Further, in_respecti of the -
of all matters relating to accounts where particulars or balance sheet:
information are required t{o be given, a duty should be cast ’mg profiv
upon the persons concerned to give the fullest information 7% 1os¢ -

to the company and to its audifors on pain of a penalty. (Page 304 of
. the Annex- -

160, We recognise that, in special cases, it may be neces- %?\;ver of thei
sary to modify the above requirements about the matters proposed -
to be disclosed in the balance sheet and/or the profit and Ca“‘;f“l.t i
loss account, and have therefore, recommended that the 240U

Central authority should be empowered, on the applica- yequirsments

.tion of or with the consent ¢f the dompany’s directors, to relating to

vary these requirements appropriately, ~provided such the bala czlme
modification is in-the public interest and does not affect :ﬁzetrﬁt
the true and fair presentation of the balance sheet or the gna” loss
profit and loss account. It was decided to widen the scope account.
of section- 165 of the English Act so as to include the giving (Pages 401 &
of information regarding calculation of managing agents’ j?fdgr’: dﬁg)

commission. .

161. In making our recommendations relating to the Form of ba-
contents of these documents we have taken into account lance sheot
the complaints made in the past about non-disclosure or :;gt';l‘i’l"f“le
inadequate disclosure of essential information in company pqoa¢ o
accounts. We consider that the disclosure of the parti- loss account
culars which we have recommended will reduce the chan- designed to
ces of adverse criticism and inspire greater confidence in %ﬁ?’ :h"
the minds of sharcholders and the general public. If the pos:isble )
statutory provisions with regard to accounts are not information.
clearly expressed or require the disclosure of only the mim- -
mum particulars, the management of companies would
generally provide only the minimum possible.information,
and the auditors, inspite of their best efforts, would
be unable to convince the former of the desirability of dis-
closing fuller information. If, on the other hand, a stand-
ard form of the balance sheet.and a schedule of the con-
tents of the profit and loss account are prescribed, the

461 MofF.
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auditors of companies will have a right to insist on the

relevant information being given and thus will be in a
better position to safeguard the interests of the investors.

Group Accounts '

162, We have considered the question of Group Accounts
very carefully and are of the view that having regard to the
circumstances of this country and our recommendations
about the form of presentation of accounts, the provisions
in the English Companies Act, 1948, about Group Accounts

need not be adopted. Even in England, practical difficul- ,

ties are being experienced in giving effect to the provisions
of the English Act on this subject. Unless uniformity is
secured as regards the contents of the various items.to be.
disclosed in the published accounts, the system of Group
Accounts is not lxlgely to produce a correct comprehensive
picture of the financial position of the group. Apart from

.

this fact, much more information can be obtained from the _

enclosure of the statutory accounts of the subsidiaries with
the accounts of the holding companies as required by the
present Act in this country. The system of group accounts
is, indeed, so complicated that its introduction in the Indian
Compames Act will not result in any advantage; on the
contrary, it would only result in the discontinuance of the |
present practice of attaching the balance sheets and the =
profit and loss accounts of the subsidiaries to those of the
respective holding companies. This, in our opinion, would
be a retrograde development. In this connection we would
point out that, even under the English Act exemption from
the reguirement about 'Group Accounts can be granted by
the Board of Trade in the cases mentioned under sub-sec-
tions (2) (b) (ii) and (2) (b) (iil) of section 150 of the English
Companies Act, and, more generally, this requirement need
not apply to cases where it would be impracticable to pre-
sent such accounts, or where they would not be of any
real value to the members of the company in view of thg
insignificant amounts involved or would involve expense or
delay ouf of proportion to the. value to members: of the
company. . - .

Writing up of Assets

163. It will be seen from our recommendation that we
have adopted the provisions of section 58 of the English
Act which prohibits the use of premium received on the
igsue of shares ' for the disiribution of dividends.
Likewise we would recornmend the prohibition, for such
purposes of the utilisation of reserves or surplus created by~
writing up a company’s assets.

Other recommendations relating to the Balance Sheet and
the Profit and Loss Account.

164. Having elucidated our recommendations as to the
contents of the balance sheet form and the profit and loss

.
—_——— ) m—
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account in the foregoing paragraphs, we shall now refer to
the more important of our recommendations relating to—

(a) the preparation and circulation of these docu-
ments;

{b) the special provisions that we suggest in 3his
regard for holding and subsidiary companies;
and

{c) the contents of directors’ report.

165. The main changes of procedure regarding the pre-
paration and circulation of the balance sheet and the profit
and loss account that we recommend relate to—

(i) the period for which these documenfs must be
prepared and the time-limit for their prepara-
tion;

(ii) the responsibility for the preparation of the
balance sheet and the profit and loss account and

' the manner in which they should be circulated;
and .

(iii) the obligation of private companies to file coples
of their balance sheets with the Registrar of Joint
Stock Companies.

166. We recommend that the first balance sheet and Limit of
profit and loss account ¢of a company should be prepared fime for
not later than eighteen months after the incorporation of zlitfnlg;lgﬁ;ﬂ-
the company and subsequent balance sheets not later than patance
nine months from the close of the financial year to which sheet and
they relate. This provision removes the distinction between the profit
companies which carry on business wholly in this country ;gfof:f
and those which do not or have interests outside India. (pages 400 &
In order to avoid hardship in marginal cases, we suggest 401 of the
that authority should be given to the Registrar to extend Addendum.)
by six months the period during which the annual halance
sheet and profit and loss account should be laid before the
company (vide the proposed section 131 in item 22 of the
Addendum to the Annexure. of our Report).

167. We recommend that the balance sheet and profit Responsibi.
and loss account should be approved by the board of lity for
directors before they are signed on behalf of the directors Pi.el"’*rl“t“m
and submitfed to the auditors for their report on them. {’,&,mfc::’
Although this procedure is implied in section 131 of the sheet and
present Act, we consider it desirable to place the matter the profiv
beyond doubt. The responsibility for the preparation of and loss
the accounts of a company -belongs to the directors, and 2epint
they must recognise this responsibility by considering the manner in
accounts and approving of them before they hand them over which they
to the statutory auditor of the company. We further sug- should be
gest that no balance sheet or profit and loss account should Ef,“:“;:tf& &
be issued or circulated unless it has been thus approved 405g0f the
and signed by the directors, and that it should not be circu- Addendum))
lated without annexing to it such documents as may be

statutorily required to be so annexed or without a copy of



(Pages 405 &
408 of the
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Obligation
of private
comparies
to file copies
of balance
sheots with
tho- Regis-
trar.

(Page 407
of the
Addendum.)
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the auditor’s and the directors’ reports, These safeguards
are necessary to ensure the authenticity of the accounts and

to prevent the shareholders, creditors or the general public
from being duped by so-called balance sheets and profit

of the Act (vide sub-section (3) of the proposed section 134
in item 22 of the Addendum to the Annexure of our
Report). .

Section 131(3), read with section 135 of the present Aet
provides that every public limited company shall send a
copy of its balance sheet and profit and loss account .to
every member of the company at least fourteen days before
the date of the meeting at which they are to be laid before
the members of the company. It also provides that every -~
member of the company shall be entitled to demand a copy_
of the balance sheet, .the profit and loss account and the™®
auditor’s report on payment of a fee of six annas for every
hundred words or fraction thereof. We have made a few
formal changes in these provisions, and have extended the
categories of persons entitled to copies of the accounis and
reports. The only important recommendation that we make
is that a copy, of the balance sheet, the profit and loss
account and the auditor’s report should be circulated, not
fourteen but twenty-one days before the date of the meet-
ing*at which these documents are to be'laid (vide the pro-
posed section 135A in item 22 ¢f the Addendum to the*
Annexure of our Report).

168. Under the present Indian Companies Act, no pri-
vate ecompany is required to file its balance sheet or profit
and loss account with the Registrar of Joint Stock Com-
panies. We have given this- matter careful consideration
in the light of the recommendations made by the Cohen
Committee and_the discussions on this subject in course
of the debates in the British Parliament. It is our view
that while a private .company should, like a public limited
company, file its balance sheet along with the auditor’s
report so far as it relates to the balance sheet, with the

Registrar of Joint Stock Cumpanies, it need not file its .proﬁ'f\

and loss account with him. In this respect our recom-
mendation is similar to that of the Millin Commission in
South. Africa. Accordingly, we suggest suitable amend-
ments to section 134 of the present Act in our redraft of this
section (vide sub-section (3) of the proposed section 135B
in item 22 of the Addendum to the-. Annexure of our
Report.) :

"~ Special provisions for the preparation of the Balance Sheet

(Pagos 402 &

403 of the
Addendum. }

and Profit and Loss Account of holding companies.

169. Regarding the preparation of the accounts of hold-v"

ing and subsidiary companies, our main recommendations
are as follows:— . :

(i) the time-lag between the close of the financial
year of the holding company and that of its sub-
sidiaries should not éxceed six months; and to
the accounts of the former should be annexed

-and loss accounts which do not comply with the provisions

-
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" those of the latter for the whole of. their imme-
diately preceding f\inancial years;

(ii) where the financial years of the subsidiaries do
not coincide. with that of their holding company,
the statements to be attached to the holding com-
pany’s balance sheet. should contain the follow-
ing information in respect of each of the
subsidiaries—

(a) whether during this time-lag, there has been
any change in the holding company’s inferest
in the subsidiary company, and

(b) whether during the same period any material
changes have occurred in respect of the fixed
assets, investments or loans of the subsidiary

~or in respect of any horrowings to meet iis
current liabilities;

(iii) if the directors of the holding company are un-
" able to obtain the additional information men-
tioned in - (ii) above,-they should report this fact
in writing in the statement to be annexed to the

~ balance sheet of the holding company;

(iv) the Central Authority should have the discre- -
tionary authority to waive the general require-
ments about the submission of accounts by the
holding company as also the other requirements

_of the Act, relating to the holding of the annual
general meeting of the company and the submis-
. sion of the annual return by it if. in any parti-
cular case, it is necessary that one or other of
these steps should be faken in order to
enable the financial year of the holding com-
pany to coincide with that of its subsidiaries.
+ Similar power has been conferred on the Board
of Trade under sub-section (2) of seefion 153 of
the English Companies Act. 1948. It is possi-
hle. to visualise circumstances where the conve-
nience of having the same financial year for the
“holding company and its subsidiaries may justify
the waiver of the related provisions of the Act;
: s

“(v) there is no provision in section 132A of the pre- .

sent Act for disclosing the interest of a holding
company in ‘its subsidiary. It is very desirable
that a holding company should indicate the
extent of its inlerest-in each of its subsidiaries.
at the close of the subsidiary’s iminediately pre-
‘ceding financial year. We, therefore, recommend
that a statement should be attached io the
.accounts of the holding company to this effect;

(vi) we have omitted the proviso in the existing -
~ section 132A of the Indian Companies Act, which .
exempts investment companies from the operation

—_—— e - o ——
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of this section as, in our opinion, it is not advis- .

able to grant this exemption to sueh companies
(vide the proposed section 133 in item 22 of the
Addendum to the Annexure of our Report).

Directors’ Report ‘ -
170. As the Cohen Commijttee pointed out, most direc-

Addendum.) tOIS’ reports are colourless documents, which do little to

(Page 308
of the
Annexyre
and

pages 42]—
425 of the
Addendum,)

inform or educate the shareholders. In this respect the
American practice differs strikingly from the British, which
companies in this couniry have generally followed. We
suggest that the recognised chambers of commerce may,
with considerable advantage to their constituents, make a
detailed study of the American practice in this regard. It
is difficult to make any ¢ priori recommendations as to how
the directors’ reports should be designed and prepared; the
matter is one that must be necessarily left to the initiative
and judgment of the directors of a company. There is
nothing fo prevent them from conveying such information
as they.like to the general body of shareholders. All that
we can suggest is that in addition to the information which
the directors’ report must contain under sub-section (1) of
section 131A of the present Act, it should also contain

JAnformation on all changes which may have taken place

in the nature of a company's business or in the business
of its subsidiaries or in the class of business in which the
company has an interest, whether a member of another
company or otherwise, during its financial year, in so far
as such information is in the opinion of the directors mate-
rial to an adequate understanding of the company’s affairs
by its members and is not harmful to the business of the
company or of its subsidiaries (vide the proposed section 135
in item 22 of the Addendum to the Annexure of our Report).

Audit and Auditors

171. Sections 144 and 145 of the Act of 1913 deal with
auditors, and in the light of the view that we take "of

auditors’ duties and responsibilities they seem to us to be"

some of its least satisfactory provisions, As in the case
of directors, our recommendations relating to auditors are
designed not only te secure their independence but also to
rehabilitate their position in the management of joint stock
companies. Our proposals on this subject are, therefore,
mainly concerned with—

(i) the qualifications of auditors;

(ii) the appointment, reappointment and removal of
auditors;

(iif) the position of auditors vis-e-vis the management
and shareholders;

(iv) the powers and duties of auditors.
We have attempted {o embody our detailed recommenda-

* tions on these points in-our redraft of sections 144 and 145,

which we have set out in item 23 of the Addendum to the

Annexure of our Report.

‘;p
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Qualifications of Auditors

172. The two basic qualifications of auditors, needed for (Pages 421 &
the purposes of the company law, are (a) that they should 422 of the

be professionally competent, and (b) that in the perform-
ance of their duties, they should show integrity and inde-
pendence of judgment. No law, however well-designed,
can ensure these gqualities. For, technical compefence
depends upon training and experience, while the moral
calibre of men depends on the traditions of their business,
service or profession, and their mental attitude towards
such traditions. On these points therefore, section 144 of
the present Companies Act says little, and rightly leaves
them to be dealt with by the profession itself which has
been recently reorganised in this country on all-India
basis by the Chartered Accountants Act, 1949. This Act
creates an all-India Institute of Chartered Accountants and
imposes on the Council of the Institute several important
duties connected with the provisiorr of the minimum techni-
cal qualification necessary for admission into the accoun-
tancy profession, e.g., examination standards, standards in
training, etc., and the maintenance of professional standards.
A schedule attached to section 22 of the Act enumerates at
considerable length the types of conduct which would be
deemed to be misconduct within the definition of this
section and section 21 lays down the procedure for dealing
with enquiries about such misconduct. We are confident
that the provisions of this Act and the regulations framed
under it will be strictly and wisely enforced. These pro-
visions, coupled with the amendments to section 144 of the
Act which we suggest, should go far to raise further the
standard of the profession in India (vide the proposed
section 144 in item 23 of the Addendum to the Annexure
of our Report).

173. Having regard to the importance of ensuring inde-

Addendom.)

Certain
pendence of auditors, we further reccmmend that the fol- categories of
lowing categories of persons should be disqualified from persons tf_
appointment as auditors of a company:— ng}sr%‘;;"

(a) an officer or servant of the company; *  appointment
as auditors.

(b) a person who is a partner of or employs an officer
or servant of the company; .

{c) a perscn indebted to the company to an amount
exceeding Rs. 1,000 or who has guaranteed indebt-
edness to the company beyond such amount or
who since his appointment has become similarly
indebted or similarly guarantees indebtedness;

(d) a person who is a director or member of a private
company or a partner of a firm which is a manag-
ing agent of the company;

(e) a person who is a director of any public company
which is the managing agent of the company;

(f) a person whd holds shares exceeding 5 per cent.
in nominal value of the subscribed capital of any
public company which is the managing agent of

(Papes 423 &
424 of the
Addendum,)
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the company. Provided that the shares held as
nominee or trustee for any third persons and in
which the holder has no beneficial interest should
be excluded in computing the percentage of
shares held by him.

Chartered 174. There is one other recommendation to which we
aa""“';m““ would like to draw attention. Although we visualise that
of Lin fiem @ firm can be appointed statutory auditors of a company,
to sign in our opinion only a partner of a firm of chartered accoun-
suditors tants, or the chartered accountant himself if he practises
report and  individually, should be permitted to sign the report and the
iﬁ;ﬁ:}m o¢ inancial statements of a company. This recommendation
company, 15 designed to prevent the practice which we were told
(Pages 424 & prevails in some parts of this country, for the officers of a
425 of the  firm of chartered accountants to sign the balance sheet on
Addendum.) hehalf of that firm or on behalf of the individual chartered
accountant. This practice  is clearly objectionable and
should, in our view, be stopped (vide sub-section (1) of
the proposed section 145A in item 23 of the Addend#m .to
the Annexure of our Report).

Appointment, reappointment, removal, ete., of Auditors.

(Pages 421 & 175. Our recommendations on this subject follow closely

422 of the  the provisions of sections 159 and 160 of the English Com-

Addendum.) panies Act, 1948. The general eflect of them are as
' follows:— -

(i) It should be the duty of directors to appoint the
first auditor of the company to hold office until
the first general meeting, but the company may,
at the next general meeting; appoint in his place
any other person who has been nominated for
appointment not less than fourteen days before
the date of the meefing. In the event of failure
to appoint the first audifor, the power-to appoint
him will vest in the company in general meeting.

(ii). An auditor appoinied at a general meeting should

, ordinarily be reappointed at the next general

meeting, unless he is unwilling to continue to

- serve the company or has become disqualified

to act as auditor. The shareholders may, how-

ever, remove an existing auditor and appoint

any other person in his place, provided a special

notice of a resolution has been given to the

company to be moved at the next annual general

meeting. If the existing auditor has been re-

moved following such a resolution,r and no

other auditor is appointed to replace him, the

fact should be communicated to the Central

Authority. Tt will then be open to the Tatter

to appoint a suitable person to fill the vacancy.

The requirement of a special notice will ensure

that no existing auditor is removed from his

office without the matter being specifically
brought to the notice of the shareholders of a
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‘. company -and- being: - carefully -considered: by
-« s~ them. The other provision about authorising

++ the retiring auditor to make a representation in-

: -writing dr to make a statement before a general-

-« meeting, on which we shall comment 'in the -next-
paragraph,” will further-strengthen his position.

... (i) Where a casual vacancy in the office,of., auditor.
arises by the resignation of 'the auditor.or audi-.
tors, such vacancy should be filled by’ the com-

" pany in general- meeting (vide 'the proposed
' -section 144 in item 23 of the Addendum to the
+ * _  -Annexure of our Report). . :

We are.confident that the above -provisions :,W‘ill-go far: to-
create confidence among shareholders and to secure- the
independence of auditors. - . - :

YA e

) N ., " - - n;‘: o Yo
. Position of Auditors vis-a-vis the management and share-

holde'r_s. : Lo

176, As we have -already stated, a'retiring auditor whom (Pages 228
it is proposed to remove must duly receive a copy of'the 423 of the
$pecial notice of the appropriate ‘résolution 'to be moved Addenduz.

at the next annual general meeting of the company.' He
will then have the right to make.a representation in writ-
ing- to the company and io call upon. it to ecirculate his
rvepresentation to'the shareholders of the company. If, for
any reason, this representation cannot be so circulated.
.the auditor shall have the right to require that it should
be read out at the general meeting.. This right which we
propose to confer on the auditor will be, of course, without
vrejudice to his right to be heard orally at any general
meeting of the company. These provisions will, we trust,
go far to secure the independence of auditors, It was rep-
resented to us that these provisions might not always prove
to ‘be adequate in this country, and that as'the Millin
Commission in South Africa suggested,” the Central
Authority should have the right to intervéne when it was
satisfled that an auditor had been unjusily removed from
his'office. The Millin Commission recommended that in
these circumstances, the Minister-in-charge should have
the right to appoint a co-auditor. We appreciate the
object underlying this recommendation but consider that,
in practice, it will be extremely difficult to work this
arrangement. “The audit of a company’s accounts by two
auditors—one appointed by the company and the other by
Government—is likely to engender friction and misunder-
standing and thereby to affect the smooth working of a
company. The truth is that there is objection, in principle,
to any proposal which directly or indireetly undermines
the fundamental position of auditors as agents of the com-
pany. This position does not mean that an auditor must
be subservient to the company—much less to its manage-
ment. It only means that an auditor’s duty is first and
last to the company he serves. After he has submitted his

481 MofF.
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report to the shareholders his duty stands performed. The
safeguards that we have now suggested should make the
removal of independent and conscientious auditors diffi-
cult. For, any attempt by unserupulous managements to
secure their improper removal is bound to give rise to
oral or written representations, which in their turn will
justify in really bad cases, a detailed investigation into
the affairs of the companies concerned (vide the proposed

section 145 in item 23 of the Addendum to the Ahnexure
of our Report).

Auditor’s 177. We also recommend that an auditor should receive
right 1o  not only the notices and other communications relating to
Teceive . A0V general meeting, but should also have the right to
g?tfﬁae ¢ attend the general meeting and to be heard on any part
attond of the business which concerns him as audifor. Further
genersal we suggest that the auditor’s report must be read before
meetings.

59 & the general meeting and should be™opeh to inspection by
ggg?f‘*“;he the members (vide the proposed section 145B in item 23 of
Addendum.) the Addendum to the Annexure of our Report).

'

Powers and duties of Auditors

178. The auditor’s powers and duties relate to two broad

groups of subjects which are closely connected with each

- other, but which for the sake of convenience wmay be
divided as follows:—

(i) powers and duties relating to inspection of the

' ‘books, accounts and vouchers of the company,
“and .

(ii) powers and duties relating to the examination of

the balance sheet, profit and loss account and

the related financial statements of a company.

Right of 179. In addition to the right, which the present Act
auditor to  confers on him, to have access at all times to the books,
call for accounts, vouchers, etc., of the company, we consider that
lf:?im;itrl:: he should also have the right to require from the directors

tora and and officers of the company such ‘information and explana-

officersof  tion, as he, in his absolute discretion, thinks necessary for .

company- the performance of his duties. Further, he should have
(Pages 424 &

. Gosoof the the right to visit, at his discretion, any branch office of a

Addendum.) COmpany, where the, branch accounts are not audited by
.,a duly qualified accountant or a chartered accountant and
£o have access at all times to the books, accounts, vouchers,

ete,, which are maintained at that office.

We also recommend that it should be the duty of the
auditor to state in his report whether he has obtained all
the information and explanation which is necessary for the
purpose of his audit. This follows as a corollary to the
provision in the redraft of section 130 of the present Indian
Companies Act, in which we have suggested that the books,
accounts and vouchers of the company which are to be
kept under this section should be such as would disclose a
true and fair viéw of the affairs of a company (vide the
proposed section 145B in item 23 of the Addendum).

o o1 TEE IR
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180. As regards the auditor’s powers and duties relating Auditor to
" to the audit of the company’s accounts, we recommend the ¢ortify that
adoption of the provisions of the Ninth Schedule to the gfgg?::ue
English Companies Act, 1948. The basic requirement of and fair
the provisions of this Schedule is that the audit of a com- viewof
A pany’s accounts should be carried on in such a way that company’s
the auditor is in a position to certify that so far as the ?g;‘;‘:; 4% &
balance sheet of the company is concerned, it gives a true 425 af the
and fair piew of the company’s affairs as on the date of (Addendum.)
the closing of the financial year, and, in the case of profit
and loss account, of its profit and loss for the finanecial
year. This requirement does not, however, compel the
disclosure in, the auditor’s report of such particulars as are
not required to be disclosed by a banking or insurance
company under the respective Acts governing them, or as
need. not be disclosed in the balance sheet and the profit
and loss account of any other company, under the revised
form of the balance sheet and the schedule of the profit
and loss account which we have recommended for adop-
tion. The above exemption is intended to cover those
‘hidden’ or ‘secret’ reserves and provisions, which it is not
in the interest of the companies, specially of banking and
insurance companies, to disclose to the general public.
The problems connected with these reserves were discussed
at length in paragraph 101 of the Cohen Committee’s report .
and are generally known to students of company finance.

-~ 181. The accounts provisions of the Act which we have Form of
récommended make it obligatory for copies of the auditor’s auditor’s
and the directors’ reports to be atiached to the financial rg,P.m'“- 44 &
statements of a company, before the latter can be filed (4;§9§f the
with the Registrar of Joint Stock Companies or circulated addengum).
to the members of the company and others. The form in
which the auditor’s report will be cast under our propo-
sals is indicated by two general statements which every
auditor will have to make, viz,

(a) that he has audited the attached balance sheet and
- annexed profit and loss account and has obtained
all the information and explanation which to the
best of his knowledge and belief were necessary
for the purpose; and -

~

- (b) that in his opinion and to the best of his informa-
tion and according to the explanation given to
him, the balance sheet and profit and loss
account, which are in agreement with the books
of accounts, give the information required by
the Indian Companies Act in the preseribed
manner and give a frue and fair view in the case

: of the balance sheet of the nature of the com-
v pany’s affairs as at the end of the financial year,
and in the case of the profit and I6ss account

. of the profit or loss of the year to that date. .
A good deal of discussion has taken place in England as to
the advisability or otherwise of the new requirement which
calls upon the auditors to present a true and fair view as
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against the earlier true and correct view of the affairs of a
. company. We have weighed the arguments for and against
: the presentation of a true and fair position as against the

’ . true and correct position, and have come to the conclusion
.~ . . that a true and fair position be shown. But this presenta-

tion should be subject to certain stipulations as provided.

for in the draft sections in the Addendum to the Annexure
of our Report. These stipulations are necessary for meet-
ing technical objections or removing possible mis-concep-
tions about the phrase true and feir. -

.
2. '

" Recommen-  182. It is extremely difficult in any statute to indicate

dations more precisely how the auditors must carry on theif*€uties,
desigened to in order to arrive at their belief or their opinion in ¥espect

r

Battors O the above matters. That, as we have already sees, “will

appropriate Necessarily depend on their technical competence and pro-

poeition and fessional integrity - and independence. In these mattérs, ..
statug. we hope and trust that the Institute of Chartered Acoun-.

tants will play its proper role. The manner in which ‘the
auditors discharge their duties in practice, will greatlytin-
fluence the management of joint stock compadnies in future.
‘We reiterate the hope which we have already expressed
that the additional safeguards that we have” provided in
.our Tecomimendations relating to the position and status of
auditors will enable them and the-‘directors to present their
accounts in - accordance with the best principles “of ~the

accountancy profession and at the same time enable: the .,

" auditors to bring to the notice of directors and shareholders

- alike any deviations from those principles. It is only;. .in

' .. that way that the provisions of the company law relating
to accounts -‘can achieve the objects for which they. .are
designed. - . e s

g
[ N




e ———— =

CHAPTER XII
y INSPECTION AND INVESTIGATION
Existing low on inspection and. investigation of companies

183. The need for the provision” of adequate powers in Investiga-
the Companies Act for investigaticn into the affairs of f;g.gi;’;tgf
companies is now so generally recognised that it is unneces- company.
sary to elaborate the arguments in favour of it. No law,
however well-concelved or well-draffed, can be altogether
fool-and-knave procf and it is impossible for any law to
protect the fool from the consequences of his acts or omis-
sions. Nevertheless, we consider that it is the funeticn of
law to prevent dishonest and unscrupulous pecple from
ereating conditions and circumstances, which will enable
them to make fools of others. The powers of inspection and
investigation into the affairs of a company, which the
Companies Acts of most countries confer on Government
or a quasi-independent authority ‘are intended primarily as -
a check on the activities of such people. We recognise
that, in some cases, the use of the powers of inspection and
investigation may, initially, tend to shake the credit of =a
company and thereby adversely . affect its competitive posi-
ticn, although the allégations against the company may in
the end be found to have been largely unfounded. It is,
therefore, necessary that the investigation provisions of the;
Act should be so conceived as to reduce this threat to the.
credit-of companies to a minimum. This risk should not,
however, deter us from considering the desirability of con-
ferring adequate powers on an appropriate authority to
investigate the affairs of a company, where such investi-
gation is prima facie called for. On the contrary, we con-
gider it to be in the long-term interest of the trade and in-
dustry of this country that such powers should be vested-
in a competent authority and exercised energetically, albeit.
with due caution and fairness in all cases which require
Mivestigation.

It is, however, esseniial to ensure that the powers of:
inspection and investigation are not abused, and do not-
become tools of harassment or oppression in the hands of:
those who are authorised to exercise these powers. OCur
recommendation for a statutory Central - Authority, func-:
tioning outside the arena of party politics, which we elabo-
rate in a later Chapter of our Report will, we hope, ensure -
the use of these powers in as judicious a manner as possible::

184. One of the few points arising out of the working gnforce-
of the company law, on which we noticed a remarkably ment of the
large measure of agreement, was’ the views which the existing.
witnesses before us expressed on the. subject of inspection‘fgg;’;z‘furg
and investigation of the affairs of a company. Representa- jnspections
tives of the business community and of shareholders: and and investi-
of the general public were all unanimous in their condem- g&tion.
nation of the inadequate and perfunctory use that has l?ee,nﬂ'

133
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so far made of the provisions of the present Act on this
subject. Some of them went so far as to argue that, if full

use had been made of the powers now conferred on theL

Registrars of Joint Stock Companies and the Central
Government, many of the current abuses in company
management might have been eithér prevented or initially
checked. One particular point made by some other wit-
nesses was that, ‘not infrequently considerable delay
occurred in obtaining sanction for prosecutions under the
Act from State Governments, and generally in obtaining
orders in cases arising out of the working of the Indian
Companies Act. Thus the Federation of Indian Chambers
of Commerce and Industry, in their comments on the
Government Memorandum observed:

“It is stated in the preamble to this annexure that
the present provisions of investigation and ins-
pection have proved dilatory and ineffective
and that, therefore, they should be further
liberal'sed. ............... The Committee are of the
opinion that even the existing provisions under
sections 132 to 141A of the Act have not been
adequately utilised by Government in appro-
priate cases and so there is no validity or force
in the reascns stated in the preamble.” .

The Bengal Chamber of Commerce, in their comments on
the Government Memorandum, stated:

"o it seems to the Chamber that the disadvantages
referred to in the preamble on the Government
of India Memorandum flow not so much from
the absence of powers under the present Act as
from the dilatoriness of their exercise.”

The Registrars of Joint Stock Companies, Bombay, Calcutta
and Madras, whom we had the opportunity of examining,
partially eonceded this charge of under-administration of
the Act, but peinted out that the substantive provisions of
the Act on this subject were in themselves so inadequate
and the procedure laid down in them was so involved that
even if the Registrars were able to pursue the proceedings
under these sections energetically, they would have been
greatly thwarted in their investigations, and, even in cases
‘where gross irregularities had been detected, it would have
been far from easy to bring home to the directors and
managing agents concerned any charge of the contraven-
tion-of the provisions of the Act. This does not imply that
we.are satisfied with the manner in which the powers con- -
ferred on Government or on the Registrars under the pro-
visions of the present Act have been exercised or that the

administrative machinery necessary for the purpose is -

.adequate. On the contrary, it is our view that the defective
working of the provisions of the present Act, inadequate
as they are, flows largely from the ineffectiveness of the
existing administrative machinery; and in a later Chapter,
we shall argue the case for a competent and.strong Central
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Organisation for the administration of the Indian Com-
panies Act. Nevertheless, as a result of our enquiry, we are
convinced that the provisions of the law in this regard are
also seriously at fault and unless they are suitably revised
no strengthening of the administrative machinery in
itself, will succeed in achieving the purposes for which
these provisions have been made.

185. Sections 137 to 143 of the Act of 1913 deal with the Powers of

powers of investigation and inspection. There is no reason ;Ig‘éfsfégggﬁm

why these powers should be separately dealt with as in ;.

the present Act. Investigation includes inspection and the
provisions under the two heads should be amalgamated
under one group of sections. The general effect of the
present provisions is as shown in the schematic represen-
tation given below.

L
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Investigation (Sections 137 to/142 of the Indian Companies Act of 1913)

4

At the instance oltl' the registrar (Sec. 137)

W - L. N

! |
(a) The registrar may call for additional in- Where any sharcholder

Government may consider mvesngatmn in-" Inspectors may be appoint~
formation from a company where he is of or creditor represents to the affairs of a company oh thé dppli-. . ed by a company_ by a
opinion that this is necessary in respect to the registrar that a cation of a specified percentage’ of the- . spccml resolution o in-
of any document which the company is re- company is carrying on members of a company (that is; members, ' vestigare its aﬁ'al.rs.- B
quired to submit to him [section 137 (1)];  its business (7) in fraud holding not less than one-tenth of the [Sec 142 (x)]
(6) where the information is notsub- of its creditors, or ) shares issued or one-fifth in number, of-- . o
mitted to him or he is of opinjon that (f) in fraud of persons deal- .  registered members in the case of a,com- =~ . .
the document in question discloses an ing with the company pany having no shate capital} - Sec: -
unsatisfactory state of affairs, or (i) that or () for a fraudulent 138 (#) and (m.)] R ~ :

the document does not disclose a full and purpose, the registrar T e
fair statement of the matter to which it may report to Govern- - - - y
purports to relate, the registrar shall re- ment [Sec. 137 (6}]. - T3 : A . c..
port the facts to Government [Sec. 137 DR A%

(5)] On receipt of such application, Govcmmenr. Inspectors shall sub;mt
rnay ask the applicants (z),to produce prima _ their final report in such
facie evidence in support of ‘their; com-, mauner and~ o such
Plaint and 1o prove that they afe notactus- persons as the company
ated by malicious motives and (5).also to.. = in general Jneeting may
give security for payment of the™ costs of’ . chrcct [Sec 142 (2)]
the enqmry {Sec. 1a39) : :
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If on perusal of the registrar’s report or the application of the requisite number of sﬁareholclersJ Government are satig d
case for inspection has been made out, Government may appoint inspectors (Sec ‘T 38) - - A
T ‘:. s %7 5" - -
InSpectors shail submit their final report to Government (Sec. 141). E‘ TR ? ,H

If the inspector’s report discloses a criminal offence, Government shall refer the matter to t.he Advocate Gencral 0r the Pubhc

[PsrosecutoE )][Sec 141A (1)]. Otherwise, copies of the inspecior’s report would be sent to the regmrar and the company
ee. 141 (1 Do R - Ty
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- If the Advocate Gengral recommends-prosecution, Proceedings would be instituted {Sec ,141 A(ﬁ] ‘i
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186. It will be seen that under the present law, the iﬁzﬁfﬁf

' Registrar of Joint Stock Companies has powers, to Teport a . a4,

case concerning the affairs of a“company only— report on a

T ' T : company'a

R - - . ) affairg,
« .. (1) whéere he has called for some additional informa-

' - . tion or explanation which he considers necessary

! + + «+  for.the purpose of elucidation of any document,

+' .+ .which a company is required to submit to him

under the Act, and he has either been refused

f o the additional information or explanation or he

. o ‘is of opinion that (a) the documents in question

i diselose an unsatisfactory staté of affairs, or (b)

that it does pot disclose a full and fair statement

of the matter to which it purports to relate;

! either from any member or creditor of a com-

e pany alleging that its business is being carried
on (a) in fraud of its creditors, (b) in fr;zud of
any other persons dealing with the company, or
{¢) for a fraudulent purpose.

| - (2) where the Registrar receives a represeniation
!
1

In the first case,”the Registrar has to give the company.
i an opporiunity to furnish, in writing, such additional in-
' JJormation and explanation which he may require; and in
‘ the latter case he has to give the parties concerned an
opportunity of being heard, and then call upon them in
writing to submit such information or explanation as he
' may require in order to enable him to arrive at a finding
! ton the representation, which he may have received from
any member or creditor of the company. It may also be
noted that in the latter case, the Registrar’s enquiry is
strictly limited to allegations of fraud. He has no power to
enquire into allegations of irregularities, however serious,
unless they amount to fraud. - R

1

} -4 The next stage in the proceedings is for Government to

take action on the Registrar’s report. Section 139 requires
| that Government may appoint one or more competent
inspectors to investigate the case and to report on it in
such manner as they may direct. Further effective action
on the inspector’s report would depend on the nature of the
facts disclosed in it. JIf this report discloses a, criminal
offence, section’ 141A of the Act requires that Government
should refer the matter to the Advocate General or to a -
Public Prosecutor, and if the latter recommends prosecu-
tion, then criminal proceedings can be instituted against
) - the persons concerned. If, however, the inspector’s report
does not disclose any such offence, all-that Government
need do is to forward one copy of the report to the Registrar
and another to the company—presumably only for the in-
formation of the Registrar and for such action as the
company may like to take against the persons found to
I have been at fault under the civil law.

.
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8hate hol-  187. Apart from the Registrar, a number of shareholders

ders'right of a company other than a banking company, holding not

g‘ovaelr’ggeﬁ less than 1/10th of the shares issued or, where a company

to appoint 1as Do share capital, 1/5th in number of the registered™™

inspector. members of a company, has also the right under section
138 of the Act to approach Government indeperidently and
to apply to them for the appointment of inspectors. In
such cases, section 139 requires that such application should
be supported by such evidence as Government may require
showing that the applicants have good reasons for asking
for the investigation and are not actuated by malicious
motives; in suitable cases, Government are also empowered
to require the applicants to provide security for payment
of the costs of the enquiry. Section 141 further provides
that all expenses of and incidental to the Iinvestigation~
carried out by inspectors in such cases, should be defrayed
by the applicants unless Government direct the same to
be paid by the company. '

3

IXs '

A critigue of the existing position. -

188. It will be seen from the above commentary -on- the
existing provisions of the Act, that ' the powers of -the
Registrar to make a report to Government in a- matter
relating to the affairs of a company are confined to the”
cireumstances mentioned in paragraph 186 above, and the
manner in which these powers can be'exercised is regulated”
by the elaborate procedure laid down in- section. 137.
Further, the Registrar has no means of compelling -the: pro-,
duction of the additional information or explanation.that
he may require, except to apply to the Court, and-it is left
to the Court to decide’ whether such additional information-
or explanation may reasonablv be required-by -the Regis-
trar for the purposes of his investigation, and then to .allow.
him such information subject to such ferms and ccnditions
as the Court may think fit to impose. If the informatidn or
explanation is not furnished within the specified time or if*—
after perusal of such information, the Registrar considers
that the state of affairs as disclosed is unsatisfactory, he
has to make a report to Government whereupon they nidy,
if they think fit so to do, appeint an inspector. This pro-
cedure causes delay and is unnecessarily involved.

Similarly, in regard to the right of a percentage,of
shareholders or members of a company to apply . _to
- Government for the appointment of inspectors, it will be
noticed that they will have to produce prima facie evidence
to show not merely that they have good reasons for asking
for investigation, but also that they are not actuated by
'malicious motives. In a well-known case, the applicants
were called upon to deposit a heavy sum by way of security
and were further required to give an underiaking for an
unlimited amount which caused much inconvenience to
them. The investigation report disclosed a serious state of
affairs calling for special legisiation for the management of
the company.
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With regard to the condition as to the holding of 1/10th
of the shares issued, it operates to the disadvantage of the
shareholders, particularly in the case of large companies
where there may be general grievance against the manage-
ment of the company but it may nevertheless be an
exiremely difficult practice to obtain the agreement of
the holders of 10 per cent. of the shares because there are
many hundreds of them scattered all over the country.
Even where by prodigious effort this is done, the company
might contesi the validity of the application on the ground
that there was no proof that all those shares were still held
by persons who were applicants and so in actual practice,
it may be very difficult to proceed unless the percentage is
considerably higher than 10%. Further, the system of
holding shares in the names of banks adds to the share-
holders’ difficulties in tracing the real owners and obtaining
their signatures {o the application. In these circumstances,
it is not surprising that those who have had experience of
the administration of the provisions of sections 137 to 142
of the present Act are inclined to consider them inadequate
and needlessly involved.

189. These defects and deficiencies in the present law Defects in
the present

have been further aggravated by the shortcomings in the position
organisation for the administration of the Indian Companies '

- Act. In most parts of India, the powers of inspection and

investigation have been delegated to the State Govern-
ments, which have no separate administrative. machinery
to deal with this subject. The offices of the Registrars are
inadequately staffed both in gquality and quantity; while
the volume of miscellaneous work that is entrusted to the
Registrars both by the Central and the State Governments
leave them hardly any time for such detailed investigation
as would be necessary, in any case, under sections 137 to
142 of the Act, if any effective use is to be made of these
provisions. We shall deal with the problems of organisa- '
tion and administration in a later Part of this Report. In
this Chapter, we confine ourselves only to such changes in
law as are necessary for the achievement of the objects
underlying the provigions about inspection and investiga-
tion in the Aect.

Proposed changes in law.

190. In course of our enquiry, we took the opportunity sdoption
of discussing the provisions of the English Act of 1948, of the
as embodied in sections 164 to 171, with the witnesses who provisions of
appeared before us. The consensus of opinion was strongly :ﬁ“{‘;’fﬁgfﬁe
in favour of the adoption of these sections, with necessary mnglish Act
modifications to suit Indian conditions. The only important with suitable
issue, on which some divergence of views was noticeable, modifica-
was in regard to the provisions contained in clause (b) of Ei?ns's 304
section 165 of the English Companies Act, 1948, relating 10 508%0¢ ~ the
the powers of the Board of Trade to initiate investigation Annexure).
into the affairs of a company suo moto. Many witnesses
expressed the fear that in this-country where we did not
have a well-established organisation like the Board of
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Trade, with knowledge and experience of the working of
joint stock companies, such powers as those conferred on
the Board of Trade might be a source of annoyance or
harassment to honest and bone fide businessmen. We are
not unmindful of this risk, but it is our belief that if our
recommendation regarding the proposed Central Authority
is accepted by Government, it should not be difficult in
course of a few years, to build up a competent organisation,
which should be able to deal effectively with all such
matters under the Companies Ac{ as are now handled by
the Board of Trade in the United Kingdom. In any case,
we do not consider .this limitation in our administrative
system to be either so serious or intractable as to deter us
from recommending the adoption of the wholesome pro-
visions of the English Companies Act on this subject almost
in toto. Our recommendations are, therefore, broadly as
follows:—

(i) first, the powers now given to the Board of Trade
"and the authority to be exercised by it under
sections 164 to 171 should, in this country, bhe
exercised by the Central Authority that we
propose;

(ii) secondly, the power given to an inspector to.

investigate the affairs of a company, under sec-
tion 166 of the English Act, should, in this
country, also extend to the investigation of the
affairs of the related managing agency company
or companieg so far as may be necessary for the
purposes of the investigation into the affairs of
the managed companies., Under this section of
the English Act, the investigation by an inspector
is not limited to the company whose affairs he is
appointed to investigate but may extend to the
affairs of any other company, which is or was at
any relevant time a member of the same group;
and an inspector’s report must also contain the
results of investigation into such associate com-
panies, in so far as it is relevant {o the main in-
vestigation. It is obvious that in the ecircum-
stances of this country, the affairs of the
managing agency company will' often be very
closely related to those of the managed com-
padies. For example, it may become necessary
to find out whether the managing agency com-
pany is acting in contravention of the provisions
of section 87H. This js the justification for our
recommendation;

(iii) thirdly, for similar reasons, the word ofﬁcers in
section 167 of the English Act should be elaborat-
ed by a suitable explanation to be attached to

the corresponding section of the Indian Ae¢t fo -

include directors and partners of the managing
agent of a company, where the managing agent

is a company or a firm, as the case may be. It
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will be noticed that the duty of officers and .
agents as laid down in section 167 of the English

Act is not only to produce the necessary books

and documents but also to give the inspectors all

other reasonable assistance in -their investiga-

tion. 1t is obvious that in a company, managed

by a managing agent, an inspector’'s work will be
seriously hampered if he cannot call upon the
managing agent to give him similar assistance;

(iv) fourthly, the power to proceed on the inspector’s
report {given to the Board of Trade by seection
169 of the English Companies Act) should be
made clearly applicable to the fnanaging .agent
of a company, the partners of such managing
agent in the case of a firm, or the directors and
officers thereof where the managing agent is a
company. Under this section of the English Act,
on receipt of a report from the inspector, it is
open to the Board of Trade—

(a) to refer the matier to the Director of - Prose-
cutions and on his advice institute eriminal
proceedings against the persons.concerned; or

(b) to bring any proceedings for recovery of
damages in respect of fraud, misfeasance or
other misconduet in .connection with the pro-
motion, formation or management of a com-
pany; or

(c) to bring any proceedings for the recovery of

any property of the company, which may have

" been disclosed in the inspector’s report to have
been misapplied or wrongfully detained; or

(d) to presenti a petition for the winding up of the
company, if from the inspector’s report, it
appears that it is just and equitable to do so or
for any other order which the Court may think
fit to pass under section 210 of the English Act.

QOur recommendation on this point is that, in addition to
these reliefs which may be available to a company, a
further relief should be available against the managing

agent, when there are good grounds for proceeding against Porso
. . TS0n

him. " aceused of
191. There is another recommendation which we make ;';gﬁeﬁfi;’;"*’
in .this context and which in our view will go far to facili- Act tobhe a
tate the investigation of offences against the Companies comgpetent
Act. It has been brought to our notice that in many cases W;g‘;::g:ﬂ .
the successful prosecution of offences wunder the Indian felath]gnﬁ)
Companies Act is hindered by the fact, that material in- such offence
formation relating to certain matters which are within in & Court of
the knowledge or in the possession of accused persons 1is g~ o.q of
nof available to the Court, because under the existing 1aw {peAnne.

the accused is not a competent witness. The considerations xure).
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on the basis of which, under the existing law, an accused
person is debarred from being called as a withess do not in
our view apply to offences against the Indian Companies
Act. We, therefore, recommend that section 342 of the
Criminal Procedure Code should be suitably dmended, so
that a person accused of any offence under the Indian Com-
panies Act may become a competent witness in the pro-
ceedings relating to such offence in a Court of law. In that
case, if an accused person does not put in his appearance
as a witness in a proceeding in which he is concerned, it

- will be competent for the Court to take this fact as a

Schematio
resenta-
2?}:11 of the
above re-
commenda-
tion, .
{Pages 304—
308 of the
Annexure).

circumstance, which along with the other circumstances
of the case, the Court can take into account in arriving at
its finding; and if any such person does appear before the
Court as a witness he will be liable for any false statement
that he may make as any other witness appearing before
the Court. . ’

192. The broad effect of our recommendation for the
adoption of the provisions of sections 164 to 171 of the
English Act, with the changes we have suggested above to
adjust them to Indian conditions, will be seen at a glance
from the following schematic representation.
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Investigation (on the lines of sections 164-171 of the English Companies Act., 1948)

AtA the instance of the Central Authority (Cf. sec. 165 (8) of the English
ct.

The Authority may of its own motion, appoint inspcctors where therc are
circumstances suggesting— ) ’

{f) that the business of a company is being conducted (g) with intent to de-
fraud its creditors or the creditors of any other person ; or
{b) otherwise for a fraudulent and unlawful purpose ; or
(¢) in a manner oppressive to any part of its members ; or
{d) for any fraudulent or unlawful purpose ;

{#) that persons connected with the formation or management of a com-
pany have been guilty of fraud, misfeasance or other misconduct to-

.. 'wards the company or its members ; or . .
(s7) that its members have not been given all information with respect to

At the instance of the members of a company [Cf. sec. 164 and 165 (a)
of the English Act]. l

The Authority shall ap- The Authority may appoint investigators
point inspectors where in other cases on the application of (7) not
(f) the company wants less than two hundred members or mem-
investigation by a special  bers holding not less than one-tenth of the
resolution, or (i) the shares ; or (i) where the company has
Court orders investiga- no share capital, not less than one-fifth in
tion. number of members,

| -

its affairs which they might reasorilably expect.

!

‘The inspectors may submit znterim reports, if the Authori
368 (1) of the English Act).

ty so desires and shall submit final reports at the conclusion of their investigation(Cy. sec.

a

I
On receipt of the inspector’s report, the Authority may take action as follows {Cf. sec. 169 of the English Act):

(£} if any prima facie offenice has been disclosed; it shall consult the Advocate General or the Public Prosecutor, and on his advice institute criminal

proceedings ;

() if the facts disclose fraud,fraudulent or unlawful purpose or oppression to a minority of shareholders or misfeasance or miseonduct in course of
the formation or mismanagement of & company, the Authority may, if it considers it expedient to do so, present a petition for the winding up

of the company ;

&) if the authority is satisfied that it should itself initiate action in the public interest, it may take steps to recover the damages in respect of an
raud, misfeasance or other misconduct that may have. been committed in connection with the promotion or formation of any body corporate

T
or the management of its affairs or to recover any property which may have been misapplied or wrongfully retained.
- .

4
3
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Likely 193. We desire to state that as a result of our enquiry

* increnss we were informed that since the passing of the English

g; iﬁ;’r:;?ga_ Companies Act, 1948, the number of applications for inves-

tions conse. tigation and the number of cases in which investigations -
quent on ° were ordered had shown a progressive increase in the;

acceptance United Kingdom so much so that there were twice as many
(‘%'Prnggzls- inspections under- the new Act as thére were during the
3023‘30{ tho currency of the 1929 Act. It would not. be surprising if a
Annexure). Similar tendency manifested itself in this country if our
. recormmendations were accepted. = .
. 194. Some witnesses suggested that all cases, where it
fnn;‘t‘g“’e . was prima facie desirable to order investigation, should
investli‘;notfon in the first instance, be referred to a Standing Advisory
to rest with Commitiee and that the opinion of this Cornmittee should

Central be obtained before the orders of investigation were passed.
Authority. 2
{Pages 304

We see -great difficulty in giving effect to this suggestion -

308" of the anid doubt if any committee which was representative of’

Annexure), différent interests in trade and industry would be able :to

. offer any clear-cut advice in such cases,-on which Govern-

= ment could take action, We feel that the initiative in this

. - matter-should rest with the Authority which will be in

. over-all charge of the administration of the Indian Com-

-panies-Act. This Authority will no doubt hear the parties

concérned and examine all aspects of a case before it orders
investigation into it. ; Wl .

Investigation of ownership of shares .

. Realowner-  195. While we are on the subject of investigation of the

ship of  affairs of a company, we should like to refer to one par-

?g;’rgzz‘%&_ ficular class of investigation, the importance of which has

308 of - the Only recently.come to be recognised.in this country. We

Amnexure). rTefer to the question of investigation of the reat gwnership
of shares, a subject which figured so prominently in the
Cohen Committee’s enquiry in England. In paragraph 78 of
its report, the Cohen Committee quoted soime representa-
tive figures supplied to them by the Committee of London
Clearing Bankers, and on the basis of an analysis pre-
pared by one of the clearing banks, with a total of 72,456
individual holdings ¢of debentures and/or shares in com-
panies, came to the conclusion that shares were held in the

~ books of the companies in the names of persons other than
beneficjaries for a variety of reasons, the most important
of which was the convenience of holding the shares in this
form as executors .and trustees under wills and settlements.
In this country also, the practice of purchasing shares in
the names of banks is fairly common. Since the end of
World War II, the practice has received a strong fillip
from motives, which are not always praiseworthy or
blameless. In particular, the practice of holding shares on
blank transfers has come in for a good deal of legitimate
criticism for reasons, into which we need pot enter in this
context. Although we discussed this subject with many
of our witnesses, and the memoranda submitted to us, by
several representative bodies, commented at length on this
problem, we do not express any views on this subject, as it

—

X



"State to hold their shares in this form. These witnesses, 7}

. our view, any such proposal would gravely dislocate trade

145

has recently been considered at great length by the Com-
mittee on Proposed Legislation for the regulation of Stock
Exchanges and Contraets in Securities. This Committee

J.has already submitted ifs report to Government which we

understand is under their consideration.

196. On the wider subject of nominee holchng of shares Nommee

the Cohen Committee made three proposals, viz., bolding of
(i) that the registered owners of shares should be (Pages 304

made to declare whether they were the beneficial 308 of the
owners of these shares or not; . Rexre),

(ii) that an obligation should be imposed on every
person, who was directly or indirectly a bene-
ficial owner, to file a declaration with. the com-
pany to that effect, and thereafter a declaration
of any change in hls beneficial inferest from time
to time;

(iii) thdt the Board of Trade should be given the |
power to investigate the beneficial ownership of ’ g%y
any shares, if, in a particular case, it con- j
sidered it necessary to do so in the public interest. |

In.course of the debate in the British Parliament on the C

Amendment Bill of 1947, these proposals met with strong

*~ criticism and in the end the first two proposals were

abandoned and reliance was placed almost exclusively on
the third proposal, namely, investigation by the Board of
Trade, if and when it considered it necessary to under-
take such an investigation. For this purpose, the powers
of the Board of Trade were considerably enlarged. These
powers have since been embodied in sections 172 to 175 of
the English Act of 1948.

'197. A few witnesses were of the view that whatever Proposals
might be the justification for nominee holdings of shares g the
and whatever might have been the recommendation on futare.
this point of the Cohen Committee in England, in the cir- (Pages 304—
cumstances of this country, where such holdings lend them- ﬁefmethe
selves much more easily to use for anti-social purposes, the - )
persons who are now able to conceal their idéntity behind
their nominees should receive no encouragement from the

therefore, pressed for the abolition of the system of the

‘nominee holding of shares by the simple expedient of

making it illegal, so that beneficial owners could not
enforce their right against the registered owners of shares. | » v}
We regret we are unable to accept this suggestion. In e

and business without conferring any counter-balancing |
advantage. We reiterate the view expressed by the Cohen
Committee and endorsed by the Millin Commisgsion in
South Africa, that in a large number of cases such holdings.)
are harmless and serve legitimate and. necessary business ;
purposes, It will be extremely difficult to provide for |
these purposes by way of exemption. A more practwable
measure of reform would be {g ensure the nght of thgr

461 MOfF.
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IState, to enquire into the ownership of such holdings, if

and when circumstances require such investigation. We,

therefore, recommend the incorporation in the Indian Aect

of provisions similar to those contained in sections 172 to
175 of the English Companies Act, 1048, with such adjust-
ments as may be necessary to suit them to the circum-
stances of this country. In particular, the power:given in
sub-section (3) of section 172 of the English Act to the
shareholders of a company should, in our view, extend to
the investigation of the ownership of shares in the related
managing agency company. We would further suggest
that, where under our recommendations any question arises
as to whether any person or concern is an “associate” of
an existing managing agent, the same prescribed number
of shareholders as are entitled to make a complaint against
a company should also be entitled fo complain that the
particular concern is an ‘“‘associate” of the existing
managing agent and that the provisions of the Act are
thereby being contravened. Any one of the shareholders,
making such a compiaint to the Central Authority, should
be under an obligation to make an affidavit to the effect
that a particular person or concern, against whom the com-

plaint is made, is an “associate™ of the managing agent.. On_

receipt of such a complaint the Central Authority should:
call upon the party alleged to be an “associate” to make an
affidavit stating that it is not so, and when such an affidavit
has been filed, the Central Authority should take such
further action as it considers necessary. In order fo-
prevent the submission of frivolous or vexatious applica-
tions under sub-section (3) of section 172 of the English
Companies Act, we suggest that in the circumstances of the

country it would be expedient to empower the Central -

Authority to demand a deposit nof exceeding Rs. 1,000
before an application under this section can be enteriained
and that where on investigation the Central Authority is

satisfied that the application is frivolous or vexatious it~
can recover the cost of the investigation not exceeding -

Rs. 5,000 inclusive of the amount of the deposit which may
be forfeited. .

Section 173 of the English Act authorises the Board of
Trade to undertake the investigation of the ownership of-
shares or debentures in a company, where the appoint-
ment of an inspector would be a cumbrous or needlessly
expensive proceeding, while section 174 authorises the
Board of Trade to impose necessary sanctions if they or
the inspector encounter any obsiructions in course of any
investigation under these sections. The sanctions can
take various forms, e.g., A

() a ban on the transfer of shares or debentures,

(b) a declaration by.the Board of Trade that any-
transfer of shares during the period of the ban.
would be void, )

(c) prohibition of the exercise of voting rights in -
respect of such shares,
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(d) prohibition of the issue of any further shares in
lieu of these shares,

. (e) prohibition of any payment by the cofnpany in
! . © respect of these shares or debentures except in
oA + the case of liquidation.

| The restrictions set out above are of a temporary nature
in that they can remain in force only {till the relevant facts
have been found out on investigation, Even then, a remedy
has been provided by sub-section (3) of section 174 of the
.English Act. TUnder this sub-section, it is open to an
aggrieved party to apply to Court for reliel against these
restrictions and the Court has been empowered to direct
that the shares shall cease to be subject to these restric-
tions. In view of this, we consider that the objections
raised by certain witnesses against the above restrictions
are not valid. o

L T T S e

f

Minority interests and the Court’'s powers in case of/
oppression by majority or gross mismanagement.

© 198." It -will be convenient if, at this stage, we dispose of oppression
another.cognate issue. Where the affairs of a company are of minority
mismanaged, such mismanagement may disclose— and

gross mis-
(a) a criminal offence on the part of the manage- Jonage-
~ . ment; (Pages 310
' (by a cause for civil action for damages or recovery 2pd 311 of
i of moneys misapplied or misused; or . ure).

(¢) a cause for winding-up.

We have attempted to indicate in the foregoing paragraphs,

which of the above remedies can be availed of by the

shareholders and. which by Government or the Ceniral

. Authority, and the circumstances in which they would be

applicable. It is, however, possible to visualise eircum-

stances in which the affairs of a company are carried on

in-a manner, which does not justify the application of any

" of- the above remedies, but is, nevertheless, oppressive to

s a section- of the shareholders or prejudicial to the inferests
'  of the company.

. 199. One of the major issues before the Cohen Com- Safoguards
; mittee was, how to devise more effective means than were agaifgt
available under the then existing law, for the protection oppression
of the minority shareholders against the “oppression” of or misma-
the majority. Under the company law of England, as it ?I‘?g"g;egfb
existed before the enactment of the Companies Act of 5" %11 of
1948, the only effective remedy against oppression of which the Annex-
' the minority shareholders could avail themselves, if theyure and
succeeded in proving their case, was a winding-up order Pagei)fﬂzg
under:the “just and equitable” clause of section 168 of the qgendum.)
English Companies Act of 1928 [Cf. our section 162(5)].
The remedy was, however, very often worse than the
disease. For, in practice, it generally meant that the busi-,
ness of the company in liquidation would have passed into
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the hands of the majority of sharecholders who would
ordinarily be the only available purchasers of such a busi-

ness. As a result of winding-up proceedings, all that would,
therefore, happen would be that the business would be

taken over by the majority against whose conduct the--

minority had sought to obtain redress, without the latter
being compensated in any way for their interest in it.
Further, the rule of law, under which the Courts adminis-
tered the provisions of section 168 of the English Com-
panies Act, 1929, generally precluded the making of a
winding-up order in cases where an alternative remedy
was available. Hence, although oppression to minority
shareheolders might duly constitute a ground for such an
order under the “just and equitable” clause, in practice,
the minority very often were prevented from benetfiting by
the provision of this section. The Cohen Committee dis-.
cussed this subject at considerable length on pages 30 and
95 of its report and made two recommendations:

(i) that the relief under the “jus{ and equitable”
clause should be available to the members of a
company, even if an alternative remedy was

" available, unless the Court was of opinion that
the petitioners were acting unreasonably in
seeking- to have the company wound up instead
of pursuing the other remedy. This recommen-.
dation has been embodied in sub-section (2) of
section 225 of the English Companies Acf, 1948.
We shall have occasion to refer to it again in
Chapter XIIT of our Report, where we deal with
the provisions of the Act of 1943 relating to
winding up;

(ii) the other recommendation of the Cohen Com-
mittee has since been emboédied in the well-
known section 210 of the English Companies Act.
Under this secfion, if the Court is of opinion
that the winding-up of a company would unfairly
prejudice a part of the members, but otherwise™
the facts would justify the making of such an
order, the Court may make any order it thinks
fit, with a view to bringing to an end the matters
complained of. The discretion given to the
Court under this section of the English Act is
very wide and far-reaching. For example, the
Court may pass any order regulating the conduct
of the company’s affairs in the future, and pro-
vide for the purchase of the shares of any
member by the other members of the company.
and also, contrary to the existing rules of™
company law, authorise the purchase of a
member’s shares by the company. The Court
may also make' alterations and additions to the
company’s memorandum or articles, and if it
does so, then notwithstanding anything in the

- Act, the company will be debarred from making

}

s
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any further alteration.or addition inconsi_s‘tent
with the Court’s order. These are only iilus-
trative of the powers which the Court can exer-
cise under this section. Briefly, the Court may
impose upon the parties concerned whatever
settlement .it considers a fair and reas_onab.le
solution of the difficulty, and its discretion in
seeking and applying the terms of settlement
is unfettered.

We have carefully examined the scope of this section
and consider that not only can it be suitably adapted to
the circumstances of this country, but its scope may be
appropriately enlarged to cover not only the cases of
oppression to a minority of shareholders, but also of gross
mismanagement of the affairs of a company which cannot
be otherwise suitably dealt with under the other provisions

_ of the Act. We accordingly recommend_the enactment of

two sections:

(i) to provide for a remedy for the oppression of
© minorities on the lines of section 210 of the
English Act, 1948; and

(ii) to provide for a remedy in cases of mismanage-_
ment of a company’s affairs in a 'manner pre-
judicial to the interests of the company.

200. It will be noticed from the drafts of these two sec- Departuro
tions which we have prepared (vide items 24 and 25 of the from rele-
Addendum to the Annexure of our Report) that we have vant provi-

. departed in some important particulars from the provi- sions of the

. . . . English Act'
sions of section 210 on which our recommendations are a?fges- 310

essentially based. In the first place, we have provided that and 311 of
any material change in the control of a company may be the Annox-
deemed by the Court to constitute a fact, which would ‘(‘Iff: o 42%“_“1.
justify the grant of an alternative remedy instead of 431g of the
winding-up in a case of oppression, and also where, in the Addendum.)
opinion of the Court by reason of such a change in the
management or by reason of gross mismanagement the

interests of the company have been or are likely to be pre-

judiced, the.Court may make an order determining any
agreement howsoever constituted between the company

and the managing agent.

Secondly, we suggest that the provisions of sections 235
and 236 of the Indian Companies Act, 1913, which empower
the Court to assess damages against delinquent directors,
managers, officers and others and to punish them for falsi-
fication of a company’s books, should apply te proceedings
under these sections. As-a corollary to this recommenda-

. tion, we further suggest that if in any proceeding under

these new sections that we propose, the Court passes an
order terminating the agreement between a company and
its managing agent, the.latter or any of his associates as
defined by us should not be eligible for appointment or
reappointment as managing agent or manager of that
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company for a period of five years except with the leave
of the Court. We have attempted to draft a separate sec-
tion incorporating this recommendation (wide itemn 26 of
the Addendum to the Annexure of our Report).

Thirdly, we recommend that the Court should have the ~
power to make an interim order pending the making of a
final order on a petition under either of the sections referred
to earlier. The English law contains no provision for such
an interim order, because we understand that petitions
normally come up before the Courts in Great Britain with-
in three weeks after they have been lodged. Conditions
in this country are different, and we have considered it
useful to provide for interim orders,

Fotirthly, we recommend that the power to present peti-
‘tions to the Court, which is given to a single shareholder 7
under section 210 of the English Act, should; in the circum-
stances of this country, be given to a specified number or
percentage of shareholders, ordinarily not less than fifty
-in number or those holding not less than one-tenth of the
issued share capital of a company on which calls and other
sums due have been paid or nof less than one-fifth in
number of members in case of companies not having a
share capital. We. consider these provisions necessary to
discourage the presentation of frivolous petitions by one .
or more disgruntled shareholders. The difference between

. the prescribed members competent to commence pro-
, ceedings under the proposed sections is justified by the
nature of thHe relief provided. ,

Ineligibility 201, We have already referred to the disqualifications
of managing which we suggest should be imposed on the managing agent
agents b0 of g company- whose agreement is being terminated by an
gobas oich order of the Court under the provisions of the new sections
ciremms. which we recommend, It will be noticed that the proposed
tances. disqualification, namely, the ineligibility for appointment
(Pages 310 or reappointment of a managing agent or manager of the ..
i’ﬂd 311 of company concerned for a period of five years except with
e Annex- . s R .
ure and the leave of the Court is very similar to the disqualifica-
pages 4286— tion imposed on the director, manager or other officer of
431 of the the company convicted of a penal offence under section
Addendum.) 1414 of the Indian Companies Act. The important differ-
ence is that whereas in the latter case, the persons con-
cerned are prohibited from being connected with or taking
part in the management of any company for a period of
five years from the date of their conviction, in the present -
case, we limit the disqualification only to their appoint-
‘ment or reappointment or their right to act as managing
agent or manager of the same company for a period of five
vears., We further provide that in such a case, the leave
of the Court should not be given unless the proposed Cen-
tral Authority has been notified of the intention of the
party or parties concerned to apply for such leave and has
had an opportunity of considering whether such application

should be opposed in public interest or not. ‘
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202. Before we leave this subject, we should like to Desirability
draw attention to the provisions of section 153C and 153D of reviewing
of the Indian Companies Act, which were inserted by the g,ng oipthe
Indian Companies (Amendment) Act, 1951. In paragraph Amcndment
24 of our Report, we have already stated that we had an Actof 1951
opportunity of considering the provisions of the original zf;“‘?fi;gs
Ordinance, which was subsequently replaced by the Bgm-ﬁat
Amendment Act of 1951 and expressing our views on it. It management
may not be out of place to mention here that the provisions of company.
of sections 153C and 153D of the Indian Companies Act as ggﬁ‘}“oﬁae
originally set out in the Ordinance were so closely in line annaxure
with the tentative proposals formulated by our Sub- and pages
Committee that, when we met to consider the reference 428—43l
from Government asking for our views, we had no diffi- Zfdfiil dum.)
culty in aprroving of the provisions of these sections, with S
some Iminor amendments, which we communicated to
Government at that time. The Amendment Act of 1851,
however, has in some important particulars gone beyond
the provisions contained in the Ordinance and the recom-
mendations that we make in the preceding paragraphs.

But in one important respect it is more restrictive than the
draft sections 153C and 153D proposed by us, in that under
our proposals we do not confemplate’that shareholders who
complain that the affairs of their company are being

_. managed in a manner prejudicial to the interests of the

company should be required also to prove that the facts
disclose such a state of affairs as would justify the making
of a winding-up order. We do not feel called upon to make
any detailed comments on the -other provisions of the
Indian Companies (Amendment) Act, 1851, but have no
doubt that should Government decide to accept our recom-
mendations which cover the whole field of company law,
they will, in due course, review the provisions contained
in this Act,

Safequard against fﬁvoloui or vexatious prosecutions under
the Act.

203. One point that was emphasised on us again and (Page 336
again by the representatives of trade and industry was that of the
the investigation provisions of the Act should not give a Annexure
handle to unserupulous shareholders to serve their personal 2® "l &
ends and to harass the management of a company and 22%"& the
thereby to bring its affairs into disrepute. It will be Addendum.)
noticed that in the recommendations that we have made in
the foregoing paragraphs, we have taken care to bear this
aspect of the question in mind. Further, in order to elimi-
nate possibilities of vexatious criminal proceedings, we
recommend that section 278 of the Indian Companies Act
should be suitably amended to penalise frivolous or vexa-
tious complaints. We have accordingly attempted a redraft
of this section (vide item 28 of the Addendum to the An-

?ﬁxgre of our Report). Our specific recommendations are
at—

(1) no prosecution should lie against' any company
or against any officer for anv offence under the
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Indian Companies Act, other. than an offence

under section 237 except on a complaint in writing
of the Regisirar or of a shareholder of the com-

pany or of the Central Authority. This pro--

vision will not, however, apply to #any action
taken by the liquidator of a company in connec-
tion with any offence committed in respect of
3ny of the matters included in Part VI of the

Ct; . -

if in any case instituted on the complaint of a
shareholder, the trying magisirate is of opinion
that the complaint is frivolous or vexatious, he
may call upon the complainant {c show cause

- why he should not pay compensation to the

(3)

4)

persons complained agains{. For this purpose,
the provisions of section 250 of the Criminal Pro-
cedure Code should apply;

even if a person who makes a frivolous or vexati-
ous complaint is directed to pay "compensation,
this fact should not exempt him from any civil
or criminal liability, which he may incur under
the ordinary law; .

there should be a right of appeal against any
order directing a person to pay compensation
under the proposals we make,

~ We trust that the tightening up of these penal pro-
visions, coupled with the positive provisions of the Act
under its investigation sections, which we have suggested,
will greatly reduce the chances of malicious prosecution

of any director, managing agent, manager or other officer
.of a company,
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(i)

(iii)

(iv)

(v

(vi}

(wii)

CHAPTER XIIt
WINDING UP
[Part V of the Act of 1913]

204. The Indian Companies (Amendment) Act, 1936 Amend.

. b p . ! ments mads
made several extensive changes in the substantive provi- py the Act

sions of the Act relating to winding up. The more
important of these amendments related to:— ’

the recognition of the distinetion between the
voluntary winding-up of solvent and insolvent
companies which had been already recognised
in the English Companies Act of 1929. Sections
208 to 208K inserted by the Amendment Act of
1936 provided for the first type of winding up
and was called members’ voluntary winding up,
while sections 209 to 209H provided for the latter
type and was called creditors’ veluntary winding
up. The former type of winding up was to be
preceded by a declaration of insclvency as in
gection 207 inserted by the Amendment Act;

the appointment of a provisional ligquidator, in
order to take charge of and deal with the assets
of a company, at any time between the presen-
tation of a petition for winding up and the
appointment of an official liquidator;

the automatic stay of suits or other proceedings
against the company except with the leave of the
Court in cases where provisional lguidators were
appointed; -

the obligation on directors, secretaries”™ or
managers of a company to submit to the offi-
cial liquidator a comprehensive statement of its
assets and liabilities within a fixed time after the
winding up order had been passed;

the submission by the official liquidator of
periodical and regular statements to the Court
as 1o the affairs of the company in liquidation;

the appointment of committees of inspection,
with the object of supervising and assisting the
official liquidator in the discharge of his duties,
and incidentally facilitating the exercise by the
creditors and the contributories through their
representatives of a larger measure of control
over winding up proceedings than they possessed
under the old Act;

the submission of regular accounts by the official
liquidator and the audit of such accounts by the
Court;

153
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of 1936
relating to
winding up,
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mainly
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326 of the
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{Page 313

_of the
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{viii) the conferment of powers on the official liguida-
: tor to disclose burdensome assets and to disclose
oneroyus property as in the case of trustees 1n
bankruptey;-

(ix) the amendment of the then existing provision for
the prosecution of persons found guilty of mis-
feasance in course of winding up proceedings in*
order to facilitate such prosecution:

(x)-the statutory recognition 'in section 238A of 1
series of new. offences committed by persons con-
nected with the management of a company in
liquidation, either before or in course of winding
up.

205, Unlike these amendments, our recommendations on
the provisions in this Part of the Act are largely proce-
dural, being generally concerned with the clarification of
legal issues that have arisen in the conduct of liquidation
proceedings. Some of the amendments that we suggest
are, however, designed to strengthen the existing provi-
sions regarding the enforcement of contributories’ liability,. -
and against abuse of the processes of the law, with a view
to defeating the objects. of liquidation. In the Annexure

suggest. In this Chapter we shall comment onlv on the

more important of them which we wish to bring to the

notice of the general publiec. ’

Liability of a contributory

206. Section 159 of the Act of 1913 states that the
liability of a contributory shall create a debt, payable at
the iime specified in the calls made on him by the liguida-
tor. Section 184 provides for the sef{lement of the list of

i contributories by the Court as soon as possible after it has .

(Pages 313
& 314 of the
Arnnexure.)

made a winding up order, -while section 187 empowers the
Court to make calls on and order payment thereof by all or
any of the contributories for the time being settled on the
list, to the extent of their liability. There seems to be a
slight confusion between sections 159 and 187 as they are
worded at present.” In order to clarify the posifion, we
suggest that section 159 should be amended by the deletion
of the words “by the liguidators”. Incidentally, this amend-
ment will help to define ' with greater precision than
hitherfo a contributory’s liability, which arises from the.
moment calls are made. = - -

L] .
Jurisdiction in winding up cases

207. It will be recalled that in paragraph 31, Chapter IV,
we suggested that certain types of cases under the Indian
Companies Act, including winding up proceedings under
Part V of the Act in the case of the larger companies

- s

to our Réport we have listed the amendments that we -

«,
>

might be tried exclusively in the High Courts. Our specific
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propcsals on this subject are that (a) the winding up pro-
ceedings, in respect of companies with a subscribed share
capital of rupees one lakh or more, should be instituted
only in the High Courts, and that such cases should not be
-+, {ransferable to the District Courts, (b) that suits in respect
of arrears of calls should be decided by summary pro-
ceedings, and (c) that all suits by or against a company in
winding up should, notwithstanding any provision in any
law for the time being in force, be instituted in the Court
in which the winding up proceedings are pending.

We make the first proposal in view of the complexity
of winding up proceedings in the case of larger companies.
We recognise that, in some cases, this limitation of juris-
diction might ‘cause inconvenience to some of the in-

- terested parties, but the balance of advantage would seem .
to lie, in our view, in the concentration of important cases
in the High Courts. The registered offices of maost of the

- larger companies ave located at the seats of the High~
Courts. Further, we were assured by many wiinesses, that
it was the usual practice, in all important and complicated
winding up cases, for the litigants to seek the advice of
members of the High Court Bars. If this is so, the balance
of convenience would be definitely in favour of having such
suits tried in the High Cousts.

-

Qur second proposal hardly calls for any elucidation.
Our third proposal, may, however, provoke some com-
ments. We are, however, satisfied that, in the case of
companies in liguidation, it is on balance an advantage to
all concerned, including the parties Wwhich have a claim
against the companies, fo institute suits relating t{o its.
affairs in the Court where the winding up proceedings are
pending,

Application for winding up
A .

208. Under section 166 of the present Act, the parties (Page 314
which can present petitions fo the Court for the winding fntrll’-e
up of a company include the company, its creditors and oxurs.)
contributories, and -the Registrar of Joint Stock Com-
panies. The Registrar’'s power is, however, limited ex-
elusively to the case where a company is unable {o pay
its debts and can be exercised only with the previous sanc-
tion of Government. -We suggest that this power should be
extended to the cases where a company fails to hold a
statutory meeting or to file a statutory report or when it
¢ fails to commence business within a year from its 1in-
' corporation. In such cases, the prior sanction of Govern-
ment would hardly seem to be necessary. Clauses (ii)
and (iii) of section 162 already provide for the presen-
tation of petitions for winding up on these additional
grounds, and we see no reasoh why the persons who can s
present petitions on these grounds should not include the
Registrar of Joint Stock Companies.
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Petition by  209. Following sub-section (2) of section 224 of the
official English Companies Act, 1948, we also recommend that the
i,i“‘:;;';,fml official receiver should be empowered to present a peti
Authority tion for winding up, in the case of a company which i5
for winding being wound up voluntarily or subject to the Court’ss-
up. q14 Supervision, where it is established that, without compul-
(,Ea;gﬁ:, sory winding up by the Court, the voluntary vqmdmg up
Anrexure) cannot be continued, with due regard to the interests of
the creditors and contributories.

As a corollary to our recommendations in paragraph 190,

- Chapter XII, that the proposed Central Authority should

have the power to investigate the affairs of a company of

its own motion under certain circumstances, we recom-

mend that in any case, falling within any of these circum:

stances where the Central Authority finds, on a perusal

of the report of the inspector, that it is in the interest of

the company to wind it up, it should have the power +to
present a petition for this purpose fo the Court. |

‘Commencement of winding up by the Court

(Page 315 210. The effect of section 168 of the Act of 1913 is that

of the an order for winding up is deemed to have retrospective
Annexure.)  offent a5 from the date of the presentation of the petition.
A slight complication may arise in those cases, where :g
company is being wound up voluntarily, but, on the
presentation of a petition f{o the Court, the proceedings
are subsequently converted into a case of winding up by
the Court. In these cases, it is important that the date of
commencement of the winding up should be the date when
the first resolution for the voluntary winding up of the
_company was passed. The date of winding up by the
Court is important for many practical reasons. Hence, we
feel that the consequences, which follow the presentation
of a petition to the Court, should also attach to voluntary
winding up proceedings, which have been subsequently
converted into cases of winding up by the Court. Wae,
therefore, recommend that this section should be suitably
amended in the light of the provisions of section 229 of

the English Companies Act, 1948.

Powers of the Court on hearing petition

{Pages 315 211. Section 170 of the Act of 1913 does not contain the -

fnitﬁxm‘ﬂeghﬂ powers given to the Court under sub-sections (2) and (3)

of section 225 of the English Companies Aect, 1948. The
former sub-section of the English Act provides that, where
a petition for winding up is presented to the Court on the
“just and equitable’ ground by the members of a company
as contributories, th& Court shall make a winding up order
if it is of opinion that, in the absence of any other remedy
it will be just and equitable t¢ wind up the company. The
Court is precluded from making such an order only if it
ig of the opinion that although ancother remedy is gvail-
able the petitioners are acting unreasonably in seeking a
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winding up order instead of any other remedy. This sub-
section, therefore, qualifies the rule of law, under which
prior to the amendment of 1947, no Court in England would
have normally made a winding up order if some other
remedy was available. The present provision in the
English Companies Act, 1948, was made on the recom-
mendation of the Cohen Committee. We consider that
a similar sub-section should be added to section 170 of
the Indian Companies Act.

Sub-section (3) of section 225 of the English Act pro-
vides that, where a petition for winding up is preseuted
on the ground of default in delivering the statutory report
to the Registrar or in holding the statutory meeting, the
Cour{ may, instead of making a winding up otder, direct
that the statutory report shall be delivered or that a
meeting shall be held. We consider that this is a salutary
provision and recommend that this alternative power of
compelling delivery of the statutory report or of calling
the staiutory meeting should be conferred on the Court
by the insertion of a similar sub-section in section 170 of
the Indian Act.

-

Liquidators

212. As we have already noticed, the Indian Companies Hemunera-
(Amendment) Act, 1936, made some extensive changes in fi‘gﬁig&ms
the provisions of the Act of 1913, relating to liquidators, (Page 318
their powers and duties, the manner in which. they should »f the
function and the control that should be exercised over Aunexure.)
- them by the Court. We have gof only two important re-
commendations to make, First, that the-remuneration of
a liquidator in voluntary winding up should be remunera-
tion fixed at the time of his appoiniment, and such re-
muneration should not be increased under any circums-
stances. In such winding wup private individuals are
usually appointed liquidators and their remuneration is
fixed at the meeting where a resolution for the winding up
of the ‘company is passed. It has been represented to us
that in certain cases, the liquidators appointed show little
anxiety -to dispose of the proceedings energefically and
are more often than not interested mainly in their remu-
neration. As the shareholders take very little interest in
these cases, the liquidators often succeed in securing sane-
tion to increases in their remuneration, with the help and
support of the management of the company, while the pro-
‘ceedings drag on in a leisurely manner. We consider this
practice wholly improper. Apart from the fact that it
reduces the assets of the company concerned, the further
point that this practice enables the liquidators to receive
benefits from the erstwhile management of a company,
must necessarily derogate from their independent position.

We, therefore, recommend that the remuneration and the
other terms of liquidators must be fixed at the time of
their appointment at a general meeting of the company
concerned and should not be varied.

-
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Permanent. 213, Our next recommendation is that each High Court
‘I’.ﬂ*".‘fll tors Should have attached to it a permanent official liquidator,
P to be in charge of cases 6f compulsory winding up by the

attached  Court. Under section 171A of the present Act, an official

to High receiver attached to the Court becomes the official liqui- ¢

%‘i’g"i‘j‘__ (It’ﬁg" dator of the company and continues to act as such, till his’

Amnexure). iurther continuance is terminated by an order of the Court.
The Court may appoint.any person as an official liquidator
as soon as a winding up order is passed by it, and if it
makes no such order, the official receiver automatically
becomes the official liquidator of the company. The office
of a liquidator has two different aspects. In the first
place, he wields the powers of a company under the direc-
tion and control of the Court; and secondly, he is at . the
same time the representative for some purposes of both

creditors and contributories. We consider that it will be -
easy for a person to fill these dual roles, if he is a perma-7
; nent officer of the Court under whose direction he has

to funection.

Some: special recommendations rvelating to voluntary
. winding up. ; '

Registrars- 214, We received complaints from the Registrars: of
to be kept  Joint Stock Companies that in voluntary winding up, where
informed of Jiguidators were sometimes changed, the Registrars were

chang® % not informed of those changes. We consider it essential

liquidators that the Registrars of Joint Stock Companies should- be:

(Page 318 kept fully posted with all such changes in the office of a

of the " Tigquidator.-
Annexure.) liquidator

. Liquidator 215. We recommend that an obligation should be cast

toeall ~ on the liguidator in a voluntary winding up, to call a
creditors’  ypeeting of the creditors as soon as he is of the opinion
meeting in, P

cortain that the company will not be able to pay its debts in full

oircums- ~ Within the period stated in the declaration of solvency
tances. under section 207 of the Indian Companies Act. At
E:"f’“i‘iﬁm present there is no specific provision to this effect although

Annoxure.) all conscientious liquidators are expected to do so.” The
point is, in our view, of sufficient importance to be the
subject of a statutory provision. We also recommend that
in such a case the members’ voluntary winding up should
be treated as a credifors’ voluntary winding up, on the
lines of section 288 of the English Companies Act, 1948,
and that the provisions of the law relating to this latter

class of winding up should apply to_all such proceedings.
Declaration 216. Under the existing law, a members’ wvoluntary
of solvency winding up must be preceded by a declaration of sclveney
&?d ‘;‘(’ill}éggs , under section 207 by the directors of a company, before
mosting.  the notice of the meeting, at which the resolution for the
(Page 318 winding up is to be proposed. is sent out. In order fo

_of the prevent the directors from abusing their powers, section

Amnexure.) 907 of the Act provides that the statutory declaration should
be supported by the report of the company’s auditors and
that the declaration together with the supporting report
from the auditors should be registered with the Registrar
of Joint Stock Companies, before the date on which the

-

A
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notice of the meeting of the shareholders is sent out. The
section does not, however, state what is to happen, if the

debts of a company are not, in fact, paid within a period
of three years, as required under the declaration; or if

- the assets, when" realised, are found to be insufficient for

the payment of the debts. Presumably, the present Act
relies on the liquidator to keep the creditors of a company,
informed of its financial position and to call creditors’
meetings in good time. The position is, however, far from
satisfactory and we consider that a provision similar to

- sub-gection (3) of section 283 of the English Companies

Act, 1948, should be incorporated in this section. Under
this sub-section, the directors of a company are held liable
if its debts are not paid or provided for in full, within the
period stated in the declaration, unless they can prove that
they made this declaration on reasonable grounds. Further,
under section 207 of the present Act, there is no obliga-
tion on the directors of the company to proceed .with. a
winding up, within a reasonable period of time, afte’® the
declaration of solvency has been made. Sub-section (2) of
section 283 of the English Act requires that no such decla-
ration shall have effect unless (a) it is made within five
weeks immediately preceding the date of the passing - of

the resolution recommending the winding up of the com-
pany, and is delivered to the Regisirar of Companies for

registration and (b) it embodies a statement of the com-
pany’s assets and liabilities, as at the latest practicable date

-before the making of the declaration. Our recommenda-

tion is, therefore, that, in.view of the extensive -amend-
ments that we suggest in the present section 207, it should

. be replaced by section 283 of the English Act. -

217, Section 335" of the English Companies Aect, 1948, Disqualifica-

disqualifies a body corporate for appointment as liquidator, fion for.

and section 336 of the same Act peralises corrupt induce-
ment, in relation-to the appointment of a liquidator. ™ No
comments are necessary on these healthy provisions of the
English Act, and we recommend that theéy should be incor-
porated in the Indian Companies Act. ‘

Preferential peyments and frandulent preference.

218. Sect.ion 230 of the Act of 1913 deals with the impor- preferontial

appoinfment

as liquida-
tor. )
(Page 321
of the

Annexure.}

tant subject of preferential payment. The principle under- paynents.

lying this section is that the debts and liabilities enumerated. %g—getﬁ 32& &
e O i)

in it should be treated as preferential debts as compared
with ordinary unsecured debts. The rights of sgecured
creditors other than debenture holders secured by a floating
charge, are not affected in any way. They remain outside
the scope of the winding-up proceedings and their security
remains unaifected by the provisions of this section. We
have set out in the Annexure to our Report the details of

Arinexure, )

-

our recommendations, which broadly follow the provisions .

e e
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of the English Companies Act, 1948. Briefly, the more
important of these recommendations are as follows:

(i) the position of clerks, servants and labourers, who

- are workmen [vide sub-clauses (b) and {c) of sub-
section (1) of section 230], are brought in line;

(ii) the maximum amount of wages or salaries in

respect of which preferential claim should be
admissible is increagsed from three to four

months’ emoluments, subject to a maximum of -

Rs, 1,000. We recommend that holiday wages
should be included within the definition of wages
or salary subject to this maximum;

(iii) expenses of any investigation, carried out under
any of the provisions of the Act, should rank for
the preferential payment.

In this connection we should like to refer to a memo-
randum that-we received from the Central Board of
Revenue, on the question of a priority to be given to Crown
demands generally and in pariicular {o arrears of income-
tax, super-tax and corporation tax. It was suggested that
there should be no time-limit for the preferential payment
of these Crown debts and that section 230 of the Indian
Companies Act should be amended accordingly. The prac-
tical difficulty of giving effect to this suggestion is that it
would place a great majority of the unsecured creditors
of the company at the mercy of the income-tax authorities,
inasmuch-as, whatever may be the nature of the security on
which they may have lent money to a company at the time
of the I¢an, the unforeseeable demands of the income-tax
authorities on the company without any time-limit would

. rank over the claims of such creditors. In these circum-

stances, it may be extremely difficult for the ecompany to
raige capifal for its working. In this connection we would
draw attention to the provisions of clause (a) of sub-section
(1) of section 319 of the English Companies Act, 1948, under
which arrears of land tdx, income-tax, profits tax, excess
profits tax or other assessed faxes rank in priority over
other debts of a company only if they have been assessed
on the company upto a particular date, namely, 5th April
prior to the appointment of the liquidator or resolution for
the winding up of the company and do not exceed in
amount the whole of one year’s assessment. It will be
noticed that by comparison the provision of clause (a) of
sub-section (1) of section 230 of the Indian Companies Act
is much wider and gives much more latitude fo the income-
tax authorities. For, under these provisions, arrears of
taxes would rank in priority if they have become due and
payable within twelve months next before the date on
which they are payable irrespective of whether such taxes
have been assessed on the company or not. We are aware
of the large arrears of income and other taxes which are
due by many eompanies, which are in liquidation, but we
would venture to think that the remedy-for this unsatis-
factory situation is not the conferment of preferential rights

e = e e —— =
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without limit to the income-tax authorities under section
230 of the Indian Companies Act but the energetic comple-
tion of assessment proceedings and vigorous measures for
the collection of the assessed taxes. .

219. In regard to fraudulent preference, we recommend Fraudulent
that section 231 of the Act of 1913 should be replaced by Preferengg- &
provisions similar to those contained in sections 320 and 321 {358%7.322
of the English Companies Act, which are more comprehen- annexure.)
sive than section 231 of the Indian Act and also provides
for the determination of the rights and liabilities of certain
fraudulently preferred persons in a manner which has not

. been attempted in the latter. The object of these changes
is to afford greater protection to the credifors of the com- |
pany. One of these changes which merits special .mention
is the extension of the period from three fo gix months for

Tthe application of the principle of fraudulent preference
and a similar extension of the period from three to twelve
months in the case of any fraudulent creation of a floating
charge. Seclion 233 of the Act would need a suitable

amendment t{g provide for this extended period of limi-
tation.

. Offences antecedent to or in course of winding-up

220. On the important subject of recovery of money or (Pages 323-

- property, misapplied or retained by a promoter, director or 325 of the

" other officer of a company or of money or property, in res- Aunexure,)
pect of which he can be held liable on account of misfeas-
ance-or breach of trust, we consider it necessary to streng-
then the provisions of the existing law. Our main
recommendations on this subject are briefly as follows:—

(i) section 235 of the Indian Act should be amended
‘in two important respects:—

{a) besides the categories of persons mentioned in
sub-section (1) of this section the directors or
partners of a managing agency company or

" firm should alsoc be deemed to be officers of the
g company for the purposes of this section.
Where a company acts as a managing agent,
the director of the managing agency company
is in law the officer of the managing agency
company but not necessarily "of the managed
company. Therefore, in cases of misfeasance
it will he difficult for the liquidator to recover
the moneys improperly dealt with by any
director of the managing agency company
unless for the purpose of this section he is also
deemed fo be an officer of the managed com-
pany. - We consider that this loophole of escape
for the directors of a managing agency com-
pany should be closed. As regards the partners
of a managing agency firm the position is
slightly different inasmuch as they are all joint-
Iy and severally liable. Nevertheless, we can
. visualize cases where an ex-pariner may have

461 MofF,
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to be included in any proceeding for recovery
of the assets of the company by the liquidator.
We therefore, consider it desirable that the
partners of a managing agency firm should also
be deemed to be officers of the company for the
purpose of this section;

(b) the period of limitation mentioned in sub-

section (1) for the recovery of money or pro-
perty should be extended from three to five
years. We note that the English Companies
Act, 1948, contains no such limitation and at
one stage of our deliberations we considered
the degirability of following the English provi-
gion. But on further reflection, we decided to
proceed more cautiously in the matter. It will
he recalled that prior to the Indian Companies
(Amendment) Act, 1936, the period of limita-~
tion under this section was the time as laid
down in the Indian Limitation Act, 1908, for
suits. The Amendment Act of 1936 laid down
a new period of limitation, »iz., three years
from the date of the first-appointment of the
liquidator or of the misapplication, retainer,
misfeasance or breach of trust, as the case
might be, whichever was longer We pro-
pose that this period should be further extend-
ed to five years. It would be desirable to watch
the results of our recommendation for some
time before Government consider the applica-
tion of the English provision to this country;

(iii) a section similar fo section 332 of the English

(iii)

Act, which imposes a personal responsibility,
w1thout limitation of liability, on any person,
who has been privy to any transaction of a com-
pany, carried out with intent to defraud a
creditor, or for any other fraudulent purpose,
should be incorporated in the Indian Act. The
Cohen Committee had recommended this exten-
sion of the scope of the relevant section [section
275(1) of the English Companies Act of 19297.
At present there is no counterpart to this provi-
imn of the English law in fthe Indian Companies
ct;

new sections similar to sections 330 and 331 of
the English Companies Act, 1948, should he
inserted in the Indian Act. These provisions
penalise frauds on creditors committed by officers
of a company which subsequently goes into
liquidation, and also failure to-keep accounts for
a period of two years prior to the liquidation;

(iv) as an ancillary and supporting measure, we

recommend that the period, during which the
papers and documents of a company which has
been wound up should be preserved, should be
extended from three to five years in section 242

)..

A
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‘of the Indian Companies Act, and that a provision
should be made on the lines of section 341 of the
English Companies Act, enabling the Central
Government to make rules for this purpose.
Unlegs the law lays down rules for the inain-
tenance or preservation of records, they are not
likely to be miaintained properly for the purposes
for which they are intended.

- Winding-up rules

221. It was represented to us, in course of our enguiry,
both by the Chambers of Commerce and the representatives
of the legal profession, whom we had the opportunity of
examining, that one urgently needed reform in liquidation
proceedings was the uniformity of winding-up rules. . These
rules are now framed by the High Courts, and although

we were told that the divergence of practice in the different
High Courts had resulted in much avoidable confusion and
difficulty. We are entirely in favour of this suggestion and
are unable to see any serious practical difficulty in giving
effect to it. We, therefore, recommend that, as soon as
Government have formulated their degision on our recom-
mendations relating to the amendment of the Indian Com-
panies Act, they should take up- this matter with the
Supreme Court of India, with a view to evolving a set of
uniform winding-up rules in consultation with the High
Courts. After such rules have been framed, it would be
for the respective High Courts to consider to what extent
they can be applied to Distriet Courts under their super-

- vision and control.

Section 246 of the Aet as amended by the Indian Com-
panies (Amendment) Act, 1936, not only requires the High
Courts .t¢ make rules relating to the winding-up of com-
panies but also empowers them to-make rules for the other
purposes specifically mentioned in this section and also
‘generally for all applications to bhe made to the Court,

- under the provisions of the Act. In pursuance of this

section several High Courts have made rules for matters
other than winding-up, e.g, meetings of creditors
and members, reduction of capital, meetings held under
directions of the Court, issue of shares at a discount, pre-
sentation and hearing of petitions and application and
proceedings in Courts, application by directors or officers,
ete. The need for uniformity in these cases is also urgent
as in the case of winding up proceedings and we suggest
that any machinery that may be set up for securing such
uniformity should deal with all rules framed by the High
Courts under section 246 of the Act.

Re-arrangement of the provisions relating to winding-up -

222, There is one formal recommendation that we should
like to make under this Chapter. It would be an advantage
if the provisions relating to winding-up, now included in
Part V of the Act of 1913, were suitably rearranged so a

(Page 326
of the
Aunexzure,)

‘they are generally based on the English winding-up rules, .

{Page 313
of the
Aunsxure,)
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to bring them under appropriate headings and to eliminaté
avoidable repetition, wherever similar provisions could be
brought together in one or more sections. Thus, sections
174, 223 and 239 of the present Act, which deal with the

same subject could, in our view, be conveniently consoli- ..

dated into one section, while sections dealing with offences
antecedent to or in course of winding-up could be more
logically brought together under a central heading instead
of being lumped together under the omnibus heading,
“supplemental provisions”, as in the preseni Act. We do
not wish to go into further details, but suggest that the
re-arrangement of the maitter contained in the present Part

V of the Act of 1913 should be given due consideration at

the time of the drafting of the future Bill to amend the
Indian Companies Act.



CHAPTER XiV
FOREIGN COMPANIES

223. Sections 277 to 277E of the Act of 1913 deal with adaptation
companies established outside India but carrying on busi- of the provi-
ness in this country. As we have already said in para- sxonslglf the
graph 29, the extent to which foreign capital should be E?fh
admitted into our country and whether any restrictions (pgges 332
should be placed on the operation of-foreign capitalists is & 333 of the
a question of economic policy and one for Government {o Annexurs
decide. It has little to do with company law, and we do Zg‘g Pzgg“ ¢
not, therefore, feel called upon to express any views on it.gns

~ It is, however, a well-established principle of commereial Addendum.

" law in all advanced countries that a corporation, duly

incorporated in one counfry, is recognised as a corporation
in others and it would be contrary to the accepted policy-
of nations to try and prevent a company incorporated in
one country from carrying on business in another, without
being incorporated there, It is, however, open to a country
to regulate the activities of a foreign company within the
limits of its jurisdiction. The principle underlying sections
277 to 277E of the Act of 1913 is that a company, incorporat-

~ ed outside India, should, in the matter of supplying informa-

" tion to the public about its constitution, directorate, ete., of
submission of accounts to the Registrar of Joint Stock Com-
panies and of the registration and contents of prospectuses
be placed as far as practicable on the same footing as a
company incorporated in India. We have considered it
desirable to recommend a redraft of these sections (vide
item 27 of the Addendum t¢ the Annexure of our Report)
which follow very closely the wording of sections 406 to -
423- of the English Act except that sections 408, 416 and
418 of that Aet which have no application to this country
have been omitted from our redrafts.

In these redrafts we have retained the provisions of
section 277D about registration of charges on properties in
India, which are created or acquired by companies incor-
porated outside India but having an established place of
business here. Similarly, we haye retained the provisiong
of section 277E which extends to these companies the prin-
ciples contained in sections 118 and 119. The provisions of
section 277C relating to canvassing for sale of shares is
already covered by our general recommendation that the
prospectus requirements of foreign companies should be the
same as those of companies incorporated in this country.
These requirements, in the case of domestic companies,
prohibit such practice, and it will be seen from the explana-
tion to our redraft of section 102 (vide page 389 of the
Addendum) that for the purpose of this section shares or
debentures of foreign companies stand on the same footing
as: those of domestic companies.
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Principal 294, The principal changes recommended by us 1n our
changes. redrafts are as follows:—

(1) As regards documents to be delivered to the
Registrar of Joint Stock Companies by oversea K.
companies carrying on business in India, we °
recornmend that the existing particulars about
directors, managers, etc., required under section
277(1)(b) should be con51derably amplified in
respect of their former names, if any, the residen-
tial address, nationality, occupatlon details of the
d1rectorsh1ps which they hold, etc.

(2) As regards any alteration in the above documents
which are to be delivered to the Registrar hy
oversea companies, we recommeénd “that the

- alteration in the list to be filed with the Registrar ~
should contain particulars of any person occupy-
ingltlée pogition of a Secretary, by whatever name
called.

(3} As regards the accounts, we recommend that in
substitution of sub-section (3) of section 277 of
the Act of 1913, a foreign company should be
required to make out its balance sheet and profit
and loss account, in such form and containing
such particulars, as it would have had to do in
this country, if it had been a company within the °
meaning of the Indian Companies Act.

It will be recdlled that when the Amendment Act
of 1936 was under consideration it was repre-
sented to Government that, if foreign companies
were required to prepare balance sheets and
profit and loss accounts in the form required for
a company incorporated in India, considerable
difficully would be experienced by certain com-
panies incorporated abroad. It was, therefore,
considered sufficient that these companies should |
file with the Registrar, a copy of their own
balance sheet, but should supplement it with
further documents giving iniormation, which
might be deemed essential, Form H in the Third
Schedule of the Act attempted to embody this
requirement. Our present recommendation is
based on the analogous provisions of section 410
of the English Companies Act, and does away
with this concession to companies incorporated
abroad, and places them, in regard to the sub-
mission of accounts, on the same footlng as
Indian companies.

" (4) As regards the office, where the documents would
have to be filed by companies incorporated
abroad, we recommend that they should submit
them to the Registrar of Joint Stock Companies,
New Delhi, in friplicate, and. one set fo the
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Registrar of the State where the principal busi-
ness of the foreign company is carried on. Qur
recommendation will facilitate the business of the
foreign company, and at the same time enable
the State in which the principal business is being

. carried on to keep track of such companies.

(5) We recommend that the prospectus requirements

(6

of foreign companies should be brought in line
with those of companies incorporated in India,
subject to certain minor changes, e.g., it would
be no longer necessary for a foreign company to
state its objects. '

We also think it most desirable that foreign com-
panies operating in India and whose shares are
quoted in a leading stock exchange in India should
maintain a branch register in India.



CHAPTER XV
MISCELLANEOUS PROVISIONS

225. In this Chapter, we propose to comment on a few
imporiant subjects of a diverse nature which we have
found it convenient to bring together.

Information as to mortgages, charges, efc.

R;gistrabion 226. Section 109 of the present Act enumerates the trans-
3haﬂr‘$?:g actions which must be registered, and provides that unless
Registerof they are registered in the manner indicated in the Act
mortgages. they will be void against the liquidator or any creditor
(ﬁﬂg& 302 of the company. Sub-section (2) of this section is designed
gnnex?lre.)| to affect transferees with the notice of such transactions
; as from the date of the registration. One particular point
: arising out of this section seems to have created some
practical difficulty. It was pointed out to us that a floating
charge created by a company, which has fo be registered
under this section, also requires registration under the
. Indian Registration Act. Registration under the latter Act,
however, is effected in Book IV of the Form in which docu-
ments registered under this Act have to be entered. This
Book is not available for inspection by the general public.
We, therefore, recommend that Government should consider

one or other of the following alternatives:—

(i) the amendment of the Indian Registration Act so
as to provide that a floating charge does not
require registration under it; or

(ii) the amendment of the Indian Registration Act so
that a floating charge can be registered under
Book I, which is available for inspection by the
public.

Sections 123 and 124 of the present Act deal with the
maintenance of a register of mortgages and the right to
inspect this register and copies of instruments creating
mortgages and charges. Section 125 similarly provides that
any registered holder of debenfures or any other share-
holder in a company will have the right to inspect the
register of debenture-holders to be maintained under this
section, but it is only the registered debenture-holder who
will be entitled to ask for a copy of the debenture trust-
deed. We consider that, in the inferests of the company,
this right should be extended fo all shareholders on pay-
ment of the usual fees, and that sub-section (3) of this
section should be so amended as to compel the supply of a
copy of the debenture trust-deed to a registered debenture-
holder or to any other shareholder, where a company
refuses to supply it.

168

FAY



169
997. In this connection, we would make two other re- ‘;oc;lgg right
commendations relating to debentures. Complaints were ;’um‘fhgﬁe "
made to us that, in some companies debentures were issued (page 303
with voting rights, thereby placing the debenture-holders of the
" in a much more advantageous position than the holders of Annexure.)
4 equity capital. In view of the secured position of the
former, under the usual terms of debenture trust-deeds,
_ we consider it wrong in principle that their position should
be further strengthened by giving them the right to vote
on the same basis as the shareholders of the company. 1
debenture-holders possess voting rights, they may be in a
position to influence the policy of the company in a manner,
which may be detrimental to the interests of the general
body of shareholders. Apart from other abuses to which
v this practice is liable and on which we need not dilate in
this context, we see no good reason for conferring voting
rights on debenture-holders. A suitable provision should,
therefore, be made at an appropriate place in the Act
prohibiting this practice. :

228. The other point about debentures on which we E“a‘;‘;“yf of
should like to comment is the liability of trustees fOr jopentars.
debenture-holders. There is no provision in the Indian nelders.
Companies Act similar to section 88 of the English Act. (Pages 303
Both the Cohen Committee and the Millin Commission in & 304 of the
South Africa recommended the adoption of the provisions A2Pe¥Ure)
embodied in this section of the English Act. The effect of

™ this section is that a general provision in any trust-deed
exempting the trustees for debenture-holders from liability
is rendered void, but “enabling” clauses as distinet from
“indemmnity” clauses are permitted. This section does not
affect the right of existing trustees, who retain whatever
rights or indemnity they enjoyed before the Act, but pro-
hibits the general exemption or indemnity in regard _to new
appointments. This provision in the English Act was
designed to prevent the common practice, under which
most trustees for debenture-holders were appointed under
trust deeds containing the clause which absolved trustees
, from liability for anything but their wilful neglect or
-“default, Trustees for debenture-holders should show the
same degree of care and diligence in administering deben-
ture trusts as are required of other irugtees and we see no
reason, why ‘they should be permitted to escape their liabi-
lity where they do not do so. We, therefore, recommend
that a new section on the lines of section 88 pf the English
Act should be incorporated in the Indian Companies Act.

Arbitration and. compromise:

229. Sections 152, 153, 153A and-1563B deal with the Coutt’s
. powers of a company' fo refer matters to arbitration and :2cton to
* to compromise with creditors and members. We recom- e;,f;,i,mm
mend that a new section analogous- to section 207 of the or arrange-

English Companies Act may be inserted in.the Indian Com- ment.
panies Act after section 153 of the present Act. Under the (Ee88 309
present section, it is possible for a coripany prcposing a Annex%m,)
‘compromise or arrangement between it and its creditors or
461 Mof¥', '
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any class of them, or between it and its members or any
class of them, to obtam the Court’s sanction to the proposed
compromise or arrangement, without informing the Court
of the material points of the compromise agreement or with-
out apprising 1t of the personal interest, if any, of the
directors or trustees for debenture-holders who may be -%*
sponsoring the compromise or arrangement scheme. We
consider that this defect in the present provisions shculd be

. remedied. Section 207 of the English Companies Act, 1948,

# fills -up this lacuna. It provides for the circulation of a

. statement, explaining the objects of the proposed com-
promise or arrangement scheme along with the notice of

v the meeting to be convened. for considering the scheme.
‘he statement is required to explain clearly

(2) the effect of the compromise or arrangement, and ®
- -T&Igy . (b) the mianner in which the material interests, if, -
S any, of directors or’ trustees. for debenture- 7

holders are likely to be affected by the compro-
mise or arrangement.

C'.ompromma )
between:.... b~
foreign nncl. A

Indian F.Om- p.mmme
panies. - . &

L5We also consider that a suitable provision should
in sectionn 153A of the present Act, whereby com-
or arrangement between foreign .companies and
ihs within the meaning of the Indian Companies

g}"’gfheam“‘ Act :igéx be facilitated. This object can, perhaps, be
Annesure) AchievEd®y a suitable amendment of the dehmtmn of a
- ﬂmpauy) sub-section (5) of this section, but it is a matter *

w
it
Acquisition’™ 231 Weiiso recommend that section 153B, which em-

wﬁve ould leave to Government to decide.

of dissenti- DPOWEIS -2 @ mpany to ‘acquire the shares of shareholders

the Inchan» ct m the following important respects:

(1) ﬂﬁe ma% rity of shareholding, required to acquire
. the *sh res of dissenting members has been -
gncrea ed from seventy per cent. as provided for
‘in sub-' #tion (1) of section 153B of the Indian Act
.~ to nifiet# per cent. Further in computing this
el 2T ma}drlf'y!r the shares already held by the trans-
T feree’mn%any or its nominees are to be excluded;

(11) nonce,ofvéuch majority holdings should be given
E to the d1ssént1ents, and

(111) all such cuf‘npulsory transfer of shares should
. .. be by indtbnfénts of transfer, executed on behalf _
: - of the sdigdending _shareholders concerned, by ¥
- persOnskfla‘i)poﬁf’ced by the transferee company,
“and; on*‘itsim'\?h behalf by the company.

These ament#'ments are mainly designed to strengthen
the position of minority shareholders and further to safe-
guard their position,

ent sharehol- dissenting:{ the schemes or contracts approved by the, i
ders. majority- of: ,}ﬁ members, be so amended as to bring it in N
gﬁ.ﬂgfa 310 ling. with 'the the ggavxsmns of section 209 of the English Com- :
Annexure) panies Act This section differs from section 153B of ;

e

e ——N
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Winding-up of unregistered companiesb

232. We have one particular point under this heading to g,‘;iz 331

which we should like to draw the attention of Government. o o .0
= "Under section 270 of the Indian Companies Act, 1913, foreign

companies -fall within the meaning of unregistered com-

panies for the purpose of this section. In view of the

amendment of section 2A by the Adaptation Order, 1948,

we presume that a company, the registered office of which

is in Pakistan and which was immediately before the parti-

tion of India a company within the meaning of this Act, .

will be deemed to be a foreign company. In any case, the

position regarding Pakistan companies should be .clarified,

if necessary, by a suitable amendment of section 270.

Legal proceedings, offences, etc.

233. In Chapter XII of our Report dealing with inspec- Cognisance
tion and investigation, we have already commented on the °ff,°ﬂ;e“§§g' .
provisions of our redraft of section 278, which .deals with (:*85
cognizance of offences under the Indian Companies Act. annszure
The reasons which induced us to recommend some changes and pages
in this section have been already explained in paragraph 441 & 442

203 and we need not repeat them here. %.t‘ddt!?l?ium-)

234. It will be recalled that the recommendations that Inspection
we have made in Chapter XII dealing with inspection and gﬁcigﬂf::}?&:

“Y-irivestigation, provide for the inspection of the books of nooinvesti-

" account of a company, by an inspector appointed -under the gation is
provisions of ‘that Chapter. The Cohen Committee con- instituted.
sidered that it was desirable to strengthen these powers (If’agt‘;w%f’
generally; and, in its opinion, this step would materially §
assist in reducing frauds and long-term malpractices in
company mandgement. Following this recommendation, it
has been provided in section 441 of the English Companies
Act, 1948, that where any person, while employed as an
officer of the company, is suspected to have committed an
offence in connection with the management of the com- -

Jpany’s affairs and there is reasonable cause to believe that )

~*evidence of the commission of the offence is to be found
in any books or papers kept under-the control of the com-
pany, the Board of Tradé or- any Chief Officer of Police
may apply to a judge of the High Court in Chambers for
an order authorising . T '

nexure.)

(a) any person mentioned in the application to in-
spect the said books or papers for the purpose
of investigating the offence, or

(b) requiring -the secretary of ‘the company or any
i other officer fo produce the said books or papers
e to a person mentioned in the order. -

This section thus authorises the ‘inspection of 2 ecom-
pany’s books even if no formal investigation into its affairs
has-been instituted. The requirement that an order under
this’ section can be passed only by a judge in Chambers of
the High Court ensures that reasonable grounds for sus-
piciont will have to be established before an erder under this

—_—
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section will be passed. We recommend that a similar pro-
vision should be incorporated in the Indian Companies Act.

Penalty for _ 289. Section 282 of the present Act penalises the making .«
certain -  of false siatements in any return, report, certificate, balance
offences to  sheet or other document, required by or for the purpose of
be sperified any of the provisions of the Act. In view of the various
eduls.  Dew requirements as to prospectus, accounts, ‘auditors’
(Pege 336 report; returns etc., reccmmended by us, we consider -it
of the desirable that the mafters in respect of which the making
Amexure) of 3 false statement is punishable under section 282 should
be clearly specified in a Schedule as has been done in
Fifteenth Schedule of the English Act.

Securities 236. Section 282B of the present Act was inserted byv;

lodged by, the Indian Companies (Amendment) Act, 1936, and was
and provi-

Gont funds designed to prevent the misuse of securities lodged with

of, emp- @ company by its employees under their contracts of
EoPyees. ‘ service and to safeguard provident funds. A statutory
age 33

; 36 duty is cast upon the company to deposit all moneys or
gﬂm:gfm) securities deposited with it by its employees in pursuance

“ of a contract of service in a scheduled bank and no
portion of such amounts is to be utilised for any purpose
other than those agreed t¢ in the contract of service. In
regard to provident funds ecreated for the use of emp-~
loyees, sub-section (2) of the section provides that all
moneys contributed to such fund, whether by the em-
ployees or employers and accruing therety since the 15th
January, 1937, are to be kept invested in trust securities
as defined in section 20 of the Indian Trusts Act. In
order to aveid inconvenience to companies it was also pro-
vided in this sub-gection that such funds of the then exist-
ing companies should be invesied 'in trust securities in
course of ten years. It was represented to us that, where
separate trusts are executed for the purpose of giving ef-
feet to the provisions of this sub-section, the obligation to
carry out the provisions of the section should be vested—~
in the trustees and not in the companies, except that the
latter should collect the contributions-of employees and
make them over with their own contribution to the trus-
tees. We reccmmend that section 282B of the present Act
may be amended accordingly.

-

Falso 237. There is no provision in the Indian Companies Act

personation, for penalising the false personation of a shareholder.

(Page 336 Section 84 of the English Companies Act, 1948, which re-

of the produces section 71 of the English Companies Act, 1929,

Amnexure)  jmposes heavy penalty on any perscn, who falsely and ™
deceitfully personates any owner of any share or interest
in any company, and thereby obtains or endeavours to
obtain any such share or interest or share-warrant or
coupon or receives or endeavours to receive any money
due to any such owner. We suggest that a similar provi-
sion should be inserted in the Indian Companies Act under
this Part of the Act.
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238. Section 287 of the present Act provides for savings Applieabi-
for the Indian Life Assurance Companies Act, 1912, and i‘o"’ybgﬁlg"t
the Provident Insurance Societies Act, 1912. We consider i o rance
that it would be desirable to replace this section by a companies
more comprehensive section, which would set out those ete. :
sections of the Indian Companies Act, which should not g”‘g&:%
apply to banks, insurance companies, electricity undertak- gpnoxure.)
ings, etc., which are governed by specific Acts relating tu ;
them. It may be an advantage to set out these sections in
a schedule, so that it may show at a glance which of the
provisions of the Indian Companies Act would not apply
to these groups of Companies.

The first schedule—Table “A”

239. We recommend that regulations 4, 50, 59, 75 Additional
and 83 in Table ‘A’ ¢f the Indian Companies Act and compulsory
regulation® 73 in Table ‘A’ of the English Companies Act, regulations.
1948, should be made compulsory. Regulation 4 deals‘ggﬁgﬂofgfﬁa
with the modification of class rights and in our view it is apnexure.)
essential that the provisions of this regulation should be
made gompulsory, so that the articles of association of
companies may not vary their terms:to the prejudice of
particular classes of shares. Articles of association of
some companies do not contain provisions analogous to this
regulation. The result is that the provisions of section
66A are ‘rendered nugatory in such cases. Regulation 50
defines what would be deemed to be the special business
transacted at a general meeting of the company. Under
this regulation, all business transacted at an extracrdinary
general meeting is deemed to be special business, whereas
all business, except the following, transacted at an ordi-
nary meeting would be so deemed—- : )

(a).the sanctioning of dividend;

(b) consideration of the account};, balance sheets,
directors’ reports and auditors report;

(c) election of directors and other officers in place of
those retiring by rotation;

(d) fixation of the remuneration of auditor.

We recommend that this regulation should be made com-
pulsory so that the provisions of the Act relating t¢ the
manner in which all such special business has to be carried
on may apply compulsorily to all companies and may not
be varied by the articles of association of a particular
company. ' , y

Regulaticn 59 deals with demand for poll on the
question of election of the Chairman of a general meeting
or adjournment of the meeting. In the very nature of,
things, poll in respect of the above matfers has to be taken
at the meeting, otherwise there would be a deadlock. This
is a commcn regulation but the articles of association of
_some companies do not include it.
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We also suggest that a new compulsory regulation on

the lines of regulation 73 of the English Act dealing with
revocation of proxies should be adepted as a compulsory
regulation in Table “A" as regulation 67A.

Regulation 75 deals with the minutes of directors’

meetings: We have already commented in Chapter ' IX ~

(paragraph 110) on the neéd for standardising the form in
which the minuies of directors’ meetings should be re-
corded and have no further comments to make on the
subject except f{o recommend that this regulation should
be made compulsory. |

As regards regulation 83, we recommend that this
should be amended -as follows:—

<

“Subject to section 83B(2), the company may, from
time to time, by ordinary resclution, increage
or reduce the number of directors, and may also
determine in what vrotation the increased or
reduced number is to go out of office.”

We also recommend that the following new compiﬂ-
sory regulation may be inserted as regulation 82A sfter
the present regulation 82:—

“Notwithstanding any provisions to the contrary con-
- tained in the- articles of a company a person
who is not a retiring director shall he eligible

for election to the office of director at any
general meeting if he ¢r sorme ofher member

mtending to propose him has at least 10 days .

before the meeting left at the office a notice in
.writing under his hand signifying his candida-
ture for the office of direcior or the intention of
such member to propose him. This provision
shall not apply t¢ private companies other than
the subsidiaries of public companies.”

The object underlying this regulation is twofold.
Firstly, it deals with those cases where long periods of
notice are prescribed by the articles. The period of notice
will now be limited to ten days which we consider ¢ be
fair and reasonable. Secondly, it deals with those cases
where, apart from the-period of notice, other unfair provi-
sicns are made in the articles of association under which,
for example, a new candidate has either to be approved
by _the bdard or has to be on the company’s register for
a certain period or has to be the holde? of a particular
number of shares. : . ]

' ! Miscellaneous provistons

240. One important ‘omission from Table “A” to which
we think we should refer is regulation 107. Under the
present Act, this is a compulsory regulation, but as we
have already recommended in the Chapter of our Report
on Accounts and Audit that the provisions of the Indian

A
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¢ompany law relating to the preparation and the presenta-
tivn of the profit and loss account or the income and ex-
penditure account of a company, as the case may be,
should be laid down in the Act itself, it is no longer
necessary to retain the present regulation 107 as a com-
pulsory regulation .in Table “A”.. Our proposals on the
subject of the profit and luss aceount or’ the ‘income and

-expenditure account of a company have beén fully ex-

plained in paragraphs 152—169 of our Report and call for
no further comments in this context.
, -

241. There is another regulation to which our attention pesirability
has been drawn’ by. scme witnesses and on which we would of reducing
like to make a few comments. Regulation 7 of Table “A” formalities
provides that if a share certificate is defaced, lost or des- 7, **% W for
troyed, it may be renewed on payment of such fee, if any, gefaced,
not exceeding eight annas, and on such terms, if any, as lost or des-
to evidence and indemnity as the directors think fit. It troyed share
was complained to us that the requirements as fo evidence °ertificates.
and .indemnity varied s¢ enormously from company to
company, that in some cases it became very difficult for
a shareholder, who had lost a share certificate to obtain
a copy of it, except at considerable cost and after a good
deal of delay and harassment. We .recoghnise that it is
difficult to lay dewn’ any hard and fast rule on this subject
and that the primary consideration in this matter should
be the interest of the company concerned. Nevertheless,
we think ‘it should he always possible for the directors of
a company, in all genuine cases to reduce the formalities,
which a shareholder is required to comply with under this
regulation, to a minimum, and to ensure that he is not
subjected to unnecessary ¢xpense or procedural delay. -

242. Having regard to the importance of the provisions rnuomora-
of the compulsory regulations in Table “A”, we recommend tion of eom-
that they should be inserted as independent sections in pulsory
the Indian Companies Act. If this recommendation is not reguiations
accepted, we are opposed to the conferment of any powers & fﬁf}tg"f
on the Central Government ¢r Central Authority to amend (page 340
any of these regulations. Sub-section (2) of section 151 of of the
the present Act permits the Central Government {o alter Annexure.)
any of the tables and forms in the First Schedule, although
sub-section (3) provides that nc alteration made by the

" Central’ Government in Table “A” in the first Schedule

-

shall affect any company registered before the alteratiom,
or repeal, as respects that company, any poition of that
Pable, As the compulsory regulations in Table “A” are
as good as the provisions of the Act ifself, it i clearly
wrong in principle t¢ permit the Central Government or
Central Authority to amend them.

We have al;'eady recommended_in paragraph 160. that
the form of the balance sheet shoiilld only be amended in

the manner suggested in our redraft of section 132 in item
22 of the Addendum,



PART III

In this Part of our Report, we deal with some problems
relating t¢ the adminisiration of -the Indian Companies
Act. In Chapter XVI we describe the present system of
administration. In Chapter XVII, we elicidate our re-
commendations as to the reorganisation of the existing

machinery for the administration of the Indian Companies.

Act. They are based on cur proposal for the centralisa-
tion of the.administration of the company law and the
nstablishment of a Central Statutory Authority, for deal-
ing with the subject of comﬁaany law in all its diverse as-
pects. We explain at some length the structure and func-
tions that we propose for this organization., In Chapter
XVIII we comment on the present state of company sta-
tistics in this country, as this matter is closely associated
with the problem of company law administtation. In
Chapter XIX with which we conclude the Report, we
plead for a comprehensive consolidating Bill and express
the, hope that our recommendations will achieve those
bagic objects which we have kept in the forefront of our
enquiry. ' :

179 .
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A CHAPTER XVI

ADMINISTRATION -OF THE INDIAN COMPANIES -ACT
" (Part VI of the Indian Companies Act)

The present position

243. In Chapter XII of our Report, we have referred Administra-
to the complainis, which we received from the répresen- tion ‘t’ff&h‘:
tatives of the business community as well as of share- Present At
holders and the’ general public about the inadequate

“and perfunctory manner in which the. provisions of
the present Aet relating to inspection and investi-
gation were administered. This complaint was part of
the general dissatisfacticn with the administration. of ‘the
Act as a whole which was expressed to us by several wit-
nesses. Some of them, indeed, went so far as to suggest
that the Indian Companies Act was, perhaps, the most
under-administered of the Central Acts relating to trade
and industry. We are free to admit that this criticism is
not entirely unfounded, but it seems to us that, in order to
obtain a correct and balanced perspective, it is necessary
to appreciate, the circumstances, which have, in the past,
affected the administraticn of company law in, this country.
We, therefore, make an attempt in the following para-
graphs to describe the present system of administrtaion as
briefly as we can. '

‘2

244, The Indian Companies Act, 1913, is an Act of the Powers of
Central Legislature. Under the present Constitution, the lfeg"’.lc*,‘.";‘l‘;n
Indian Parliament derives its powers to make laws in res- gooc
pect of the incorporation, regulation and winding up of companies

. trading corpcrations from article 246 of the Constitution under the
~* read with item 43 of List I—Union List, in the .Seventh Coustitu-
Schedule_of the Constitution. Item 44 of List I, in‘the "™
same Schedule, confers similar powérs on |the Indian
Parliament to legislate for corporations with) objects nof
confined to c¢ne State. The -executive authorily for the
administration of the Indian Companies Act is also vested
in the Central Government. More specifically, under sec-
tion 248(2) of the Act, it is the Central Government which
are authorised to appoint Registrars and Assistant Regist-
rars as they think necessary for the registration of compa-
nies under the Act, and o make regulaticns with respeet to
their duties. Further, section 2(12) of the Act provides
that wherever any matter is stated t¢ be prescribed under
this Act, it means that so far as the provisions of the Act
relating to the winding up of companies are. concerned,
the rules should’ be made by the High Court, while in res-
pect of the other provisions, the rules sho'ulcl’f be framed
by the Central Government. o R
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245. Although the legislative and_ executive authority
in respect of the Indian Companies Act is thus vested in
the Central Government, it is one of these paradoxes ofd
Indian administration; w1th which students of India’s
recent constltutlopa_l,Jnstory are familiar that, in practice,
the Central Government have had so far very little to do
with its administration.’ Instead they have been conterlt to
delegate all their functions under the Act, except a few, to
the Governments of Part A, Part B and "Part C States in

-exercise of the powers conferred by section 124(1} of the

Government of India Act, 1935, and clause (1), of article
258 of the Constitution. The powers thus delegated in-
clude the power to appoint Registrars, Assistant Registrars,

ete, and are so extensive! that,/for all'practical purposes,

the responsibility for the administraticn of the Indiad”
Companies Act has been transferred to the State Govern-
ments concerned, as if the Indian Companies Act were an
Act of the State Legislatures and not of the Indian Par-
liament. The statement below will show the nature and
extent of the powers so far delegated to the Governments
of the respectwe States.

Statement showing the delegation of functions of
s the Centrel Government under the Indian
- Companies Act, . -

(All functions of the Central Government under the
provisions of the Act other than those- 1ndlcated below
have been. delegated).

-

States to '
whom dele- | Functions retained by the Central Relevant section
gations-have ' Government
been made

Part A, Part | (1) Permlssmn to a company to get | Sub-section (3) . of,
B and Part itself registered by a name which | section I1.
C. contains any of the following words,

namely— .

¢ Crown *, ¢ Emperor ’, © Empire °,
¢ Empress *, * Federal %, * Imperial ’,
ng > ¢ Queen *, * Royal ’,
' ¢ State ’, * Reserve Bank ’, © Bank
. . of Bengal ’, ¢ Bank of Madras ’ ,
¢ Bank of Bombay , or

any word which suggests or is cal-
culated to suggest the patronage
of His Majesty or of any mem-~ .-
ber of the Royal family or any !
connection with His Majesty’s
' QGovernment or any depariment
thereof ; or
the word ° Municipal * or * Char-
; tered ? or any word which suggests
or is calculated to suggest con-
nection with any municipality or
other local authority or with any
society or body incorporated by
Royal Charter,
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buildings or the provision of any
plant which cannot be made pro-
fitable for a lengthened period.

*(4) Framing of rules to govern the
profession of accountants in India.

(5) Framing of rales to- provide for
all or any matters which by the Act
are to be prescribed by its autho-

rity {including amendments of the

tables and forms in the First
Schedule in regard to the scales of

fees payable ; and amendment of |

forms in the Third Schedule),
(6) Fixation of fees lower than those

specified in Table B in the First

Schedule. :

(7) Fixation of a fee lower than five.

rupees in connection with régistra- |

tion of documents by a foreign com-
pany. '

and

1(8) Permission to banking compa-
nies to engage in business other
than those specified in clauses (1)

to (17) of section 277F.

States to - : -
whom dele- | Functions retained by the Central Relevant section
gations have Government
- been made |
Part A, Part | (2) Change of name of company in | Sub-section (4) of sec~
B and Part s0 far as an insurance company as | tion (1),
C. . defined in clause (8) of section 2 :
of the Insurance Act is concerned.
. r A
(3) Fixation of rate of interest not | Sub-section (5) of sec-
exceeding four per cent on paid-up | tion 107,
capital inn case of a company which
has issued shares for the purpose
§ of raising money to defray expenses
’ of the construction of any works or

Sub-sections (1) (2),
(2A) and (2B) of
section 144,
| Section 151,

Sub-section (1) of sec-
tion 249..

" Sub-section (8) of see~
tion 277.

Sub-section (2) of
section 277G.

1

e r——

It will be seen from this statement that the delegation |
of powers has, in the process, aufomatically invoived the
transfer of several impcrtant duties to the Stafe Govern-
ments. ‘Thus, for example, the duties imposed by the

*legislature on the Central Government by such important

sections as section 137 '(power of the Registrar to call for
in—forn}ation or explanation from a company), 138 (investi-

* Auditor’s Certificates Rules were framed in 1932 to provide for the
matters indicated in sub-sections (1),.(2), (2A) and (2B) of section 144. These
rules have been replaced by the Chartered Accountants Act and the Regulations
framed thereunder, and the above sub-sections of Section 144 of the Indian
Companies Act have also been substituted by section 33 of the Chartered

Accountants Act.

Repesled under the Banking Companies Act, 1949, -
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gation of the affairs of a company through inspectors),
144(4) (appointment of auditors by Government in certain
circumstances), 166 (aa) (ii) (presentation of a petition to
the Court for winding up by a Registrar), 237(3) (prosecu-
tion of delinquent directors) and 248 (regisfrafion offices)
are now all performed by the State Governments.

_ 246. The reasons for such extensive delegatioﬁ of autho-
rity are partly historical, partly constitutional and partly
financial. It is only recently that the dactrine that the

.State must have an economic policy, i.e., that it will be

held responsible and must, therefore, necessarily con-
cern itself with the general state of eccnomic health of
the country has been recognised in, this country. In the
absence of any such positive recognition of the responsi-
bilities of the State, the full social implications of company
law were hardly realised and the administration of the
Act was regarded primarily as the negative function of
preventing the joint stock companies from contravening
its statutory requirements. This negative function could
be performed as easily by the Provincial Governments as
by the Central Government. The constitutional bias in
favour of using the then Provincial Governments as
agents of the Ceniral Government,'' which coloured
administrative poliey in this country for well over half a
century, further favoured; the decentralization of the
administration of the Companies Act, while the need for
observing ‘economy’ in administration -could be always
cited as a1 good argument for using fhe agency of the
Provineial Governments Tor the discharge of the duties
and responsibilities, which attached to the Centre and for
delegating fo the former more and more of the functions
of the latter, Under, these administrative arrangements,
the Registrars of Joint Stock Companies Became essen-
tially filing Registrars, working under the general control
and supervision of the State Governments. Although, as
stated above, the power to appoint Registrars under section
248(2) of the Indian Companies Act has been delegated to
the State Governments, the latter do not, in practice, make
such appointments or fix or revise the terms of their
appointment, except with the prior approval of the Central
Government, Except for this limited measure of control
exercised by the Central Government, the Registrars and
their staff are under the direct administrative control of
the State Governments, although the entire cost ¢f the
establishment is borne by the  Central Government. It
may be mentioned in this connéction that very few States
have full-time Registrars. Only the States of ‘Bombay
and West' Bengal have whdle-time Registrars with separate
staff attached to them for the administration of the Indian

" Companies Aet. In all.other States, the Registrar’s duties
. are performed by officers ¢f the State Governments, with
-~ or without any separate staff to enable fHem to discharge

these additional duties. The table below will show-the
staff at the disposal of the Registrars in the différent
States. R :

I
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Sanctioned strength as on
o Description | ) I-g-50 Actual
Place . ofpost - {_ . strength
' i as on
- | Perma, Tempy.' Total | 1-9-50
" I
" Offices of the Registrars of Joint Stock Companies
Bombay -~ -, | Gazetted . 1 I 2 33 2
o Non-gaztted . 10 23+ 33 33
West Bengal « | Gazetted . 2| ... 2 42 2
: Non-gazetted . 32 8 40 T 40
Madras . « | Gazetted . I} .. I 38 I
Non-gazetted . 18 19 37 [ 37
Uu.pr . . . | Gazetted . 14
Non-gazetted . 7 71 14" 14
Punjab. * . . | Gazetted . 1 T 1I I
) Non-gazetted . 7 3 10 10
Madhya‘Pradesh . | Gazetted A 4
. . Non-gazetted . V2 2 4 4
Orissa . . . | Gazetted . 4
. Non-gazetted . 1 3 4 4
Assam . . | Gazetted . 10 .
Non-gazetted . §- 5 10 ) 10
Bihar . . . | Gazetted . e 5 .-
. Non-gazetted. . 2 3 5 5
Ajmer-Merwara . | Gazetted N RN b 2, .
. Non-gazetted . ) 1 1 2 . 2
Delhi*. ., . . | Gazetted O 3 .
. . Non-gazetted - 2 6 8 8
Coorg . . « | Gazetted . . 1
Non-gazetted . I I I
Hyderabad~ .~ . | Gazetted . Iy .. 1 17 I
. Non-gazetted . 6 | - ... 16 16
Mysore . 9 Gazetted . 3| ...
Non-gazetted . {" 13| ... 13 13
PEPSU « . o | Gazetted P . e 4] o
Non-gazetted . 4 4 4
Madhya Pradesh . | Gazetted . 2 ... 2 21 2"
‘ : Non-gazetted . 2| 7 19 19
Saurashtra . . | Gazetted . - s e 5 .
. . | Non-gazetted . 5] .. 5 5
Travancore and | Gazetted . ee . . 13 .
Cochin, Non-gazetted . 13 5 18 -18

West Bengal and.Bombay—Wholetime Registrars and
Assistant Registrars, )

Punjab, Delhi and Madras—Wholetime Assistant Regis-
trars. '

In other States—The work is attended to by the officers
of the State Government on pari-time basis. Only some
payments are made to them for the service rendered by
their officers.

Source from which expenditure is met—Central
Revenues.

Budget grant for 1950-51—Rs. 4,2_30,000.
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247, Almost every Registrar of Joint Stock Companies
appointed under the Indian Companies Act, even where

Registrars in the office is held by a whole-time officer, is required to per-

Statos,

Receipts &
expenditure
relating

to adminis-_
tration of
Indian
Companies
Aot

form in additicn to his duties under the Indian Companies -
Act, several other functions on behalf of the State Govern-
ments or the Central Government in connection with other
related Acts. Thus, the ‘Registrar’ visualized in the Socie-
ties Registration Act, 1860, is no other than the Registrar
appointed under the Indian Companies Act. -‘Although the
Societies Regisfration Aet, 1860, 1s an item in List IT—
State List, of the Seventh Schedule to the Constitfution, the
functions required to be performed by the Registrar under
this Act are discharged by whosoever is for the time being
acting as the Registrar of Joint Stock Companies. Again,
the Registrars of Joint Stock Companies in most States
are also Registrars of Firms under the Partnership Act, the
administration of which is also the responsibility of State
Governments, as the item of ‘Partnership’ is included in’
itern 7 of List III, Concurrent List, of the Seventh Schedule
to the Constitution, .

Financigl arrangements.

248. The financial arrangement befween the Central
and the State Governments is broadly as follows. The
full cost of the establishment of the Registrars of Joint
Stock Companies is borne by the Central Government.
Where there are no whole-time officers specially appointed
as Registrar of Joint Stock Companies, the entire cost of

“any establishment employed on the work of registration,

ete., of joint stock companies and a part of the cost of the
officer ¢r officers who perform the duties of Regisfrars -
under -the Aect are recovered from the Central Govern-
ment. The expenditure ingurred in connection with the
administration of the Societies Registration Act, 1860, and
the Indian Partnership Act, 1932, is generally borne in the
first instance by the Central Government to be adjusted
later under a scheme of allocation of expenditure in res-
pect of common agencies employed.

249, We give below a statement showing the receipts and
expenditure under the head ‘Joint Stock Companies’ sinc
194748 . :
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Statemenl; showing Receipts and Expenditure under “Joint Stock Companies” by the State Governments for the Four yearg
Commencing with 1947 48.
' Notie :—Under ‘Receipts’ actual receipts and under ‘Dmbursemente’ budget grants have been shown.
S;‘:Irial States 1047-48 1948-49 1949-50 1950-51 Remarks
o.
Recéipts | Disburse- | Receipts | Disburse- | Receipts |Disburse- { Receipts | Disbruse-
ments * ments ments ments
1. | Assam 17,977 15,000 17,071 16,000 16,766 21,000 10,615 17,000
2. | Bengal/West Bengal . .| 431,123 90,000 | 3,73,693 99,000 | 2,49,317 | 1,600,000 | 2,16,480 91,000
3, | Bihar 18,931 17,400 16,422 17,500 6,723 17,600 12,427 18,200
4. | Uttar Pradesh 70,585 | 28,000 | 55239 | 2B,000 | 40,300 | 33,000 | 35443 | 31,000
5. | Punjab/East Punjab 41,076 24,000 42,369 22,000 24,272 25,000 20,419 22,000
6. | Central Provinces and Berar/ 15,792 6,000 19,101 7,000 30;248 6,000 12,450* 6,000 | *for half
Madhya Pradesh, year ending
joih Septe-
7. | Bombay 2,66,665 59:000 |  4,43,566 58,000 | 2,28,088 75,000 | 1,809,795 80,000 | mber 1950
Madras 2,02,258 53,000 | 1,40,192 85,000 | 1,60,034 81,000 | I,30,427 | 72,000

681
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Need for centralization of administration -

250. We have attempted to explain atf some length the
present machinery for the administration of the Indian
Companies Act, because it is only after a full appreciation
of the existing set up that it is possible to formulate pro- -
posals for its improvement. The historical reasons: which
underlay the decentralization of the administration cf the

Indian Companies ‘Act no longer exist. On the contrary,

the fact that the Central Government are now primarily
pre-occupied with economie pohcy, ag much in the private
as in the public sector, makes it incumbent for them to take
over the administration of the Indian Companies  Act.
For, as we have already endeavoured {o explain in Chapter
1I of our Report, the working of joint stock companies has
a very close bearing on the economic developmenti of the
country, and it is futile to try and plan the development™
of the private sector of the country’s economy without
being in close and constant touch with the developments
that take place in company formation and management,
Tt is not possible for State Governments to take that com-
prehensive view of the economic terrain which the Central
Government alone can. In any case, the necessity for a
uniform policy calls for uniform administration of the
instruments ¢f that policy.

Secondly, the constitutional factors, which favoured
decentralization of administration in the past are no longer
operative. The compelling requirements of a positive
economiec policy have already induced the Central Govern-
ment to build up suitable crganizations for the administra-
tion of many complicated subjects in the economic field;
and if the administration of the Indian Companies Act is
not to be kept divorced from the working of these other
economic institutions, it will be essenfial for fhe Central
Government also to assume responsibility for the
administration of this Act. Very few Stafe Governments
have any intimate contact with the spec1aIised terrain-
served by these complicated economic organizations, and *
can hardly be expected to take any lively inferest in the
administration of the Companies Act, with which they
have so little to do in its other related aspects.

Lastly, the finaneial argument, which in the past in-
duced the Central Government to transfer their powers and
duties to State Governments ean hardly stand serutiny in
the light of the figures of receipts and expenditure relating
to the working of joint stock companies which we have
cited above. In any case, if, in the interests of the Purpo-

sive development of the private sector of the countrys !

economy, it is considered essential that the administration
of the Indian Companiés Act should be brought under
Central control and direction, no argument about ‘economy’
which would be demonstrably misleading in this case
should stand in the way of the acceptance of this proposal.
The additional cost of any central organization and the

-
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strengthening of the establishment of the Registrars ecn-
cerned can be easily met, if necessary, by suitable adjust
ments in the scale of fees leviable under the Indian Com-
panies Act. In the course of the evidence before us, the
representatives of the business community as well as the
general public left us in no manner of doubt on this point.
We feel sure that any additional resources that may have
to be raised for the establishment of an adequate adminis-
trative machinery would be readily available, provided
Government made it clear beyond doubt that such resour-
ces were needed for the purpose of setting up an efficient
and adequate cenfral organisation.

Quilines of the scheme of administrative reform

251. The main directions in which, in our view, the
machinery of administration. would have to be re-
organized are as follows:—

(i) the offices of the Registrars should be suitably
strengthened by the appointment of whole-
time Registrars in all areas. For this pur-
puse, it may be necessary to group a number of
States under one charge. In the proposals that
we formulate in the next Chapfer, we visualize
that the country should be divided into a
number of suitable regional units, each in charge
of'a whole time Registrar, assisted by Addi-
tional or Assistant Registrars as the case may
be, wherever necessary;

(ii) the Registrars should carry out the functions
statutorily impcsed on them under the Act.
Their services may, however, be utilised by the
proposed Central Authority for such administra-
tive duties as that Authority may wish to en-
trust to them. We recommend that ordinarily
they should'be lawyers or accountants of ade-
quate standing and experiénce;-

{iii) in order that the Registrars can discharge their
duties effiectively, it will be necessary to raise
the status of their &ffice appropriately, so as fo
attract the right type of men to fill them;

(iv) the adminisiration of the Indian Companies Act
together with the establishment of the Regist-
rars should be under the general conirol and
direction of the Cenftral- Authority;

(v) a Central Authority on-the lines of the proposal
.+ which we elabcrate in the following Chapter,
. should be set up as a statutory body under the
Indian Companies Act, for the purpose of con-
trolling and supervising the administration of

the Act and for oiher related purposes which we.

explain in the next Chapter.




Need for a
Central
Authority.

Justification
for a Central

Qrganisa-
tion.

CHAPTER XVII
A SCHEME FOR A CENTRAL AUTHORITY

The case for a Central Authority

252. In the previous Chaptfer, we have argued the case
for the centralisaticn of the adminigtration of the Indian
Companies Act, and indicated the broad lines on which
the reorganisation of the administrative machinery should
take place. In this Chapter, we propose to elucidate the
arguments for the establishment of a Central Authority
for the administration of the Indian Companies Aet and
allied matters and t¢ explain its structure and function.

253. As we have stated in the previous Chapter, the
need for a Central Authority t¢ direct and supervise the
administration of the Indian Companies Act is now strong-
ly felt in this country. The traditions of laissez faire,
which dominated the general attitude of Government in
this country as in the United Kingdom, towards the work-
ing of joint stock companies, ruled out any other form of
interference in their working than the statutory restrie-
tions imposed on them in the Indian Companies Act. It
may be that the comparatively high standard of manage-
ment, displayed by the majority of these companies, pre-
cluded the necessity for establishment of any statutory or
departmental organization to control or supervise their
activities. The Great Depression of the 1930’s brought
about a rapid change in the traditivnal attitude of the
State towards economic matters, although in this country,
it was not till the beginning of World War II, that the first
signs of any positive policy towards the private sector of
the country’s economy were visible. The steady detericra-
tion in the standards of company management during the
years of depression was followed by a rapid decline in the
war and post-war years, and the need for continuous watch
over the working of joint stock companies was for the first
time recognised as a matter of urgent practical policy.

254. It is now widely recognized that the need for an
organization for continuously watching the activities of
joint stock cumpanies arises, principally, for the following
reasons:—

(i) first, the law can function only through the for-
mulation of precise definitions—definitions not
merely of concepts or categories,”but ‘also of
conditions or circumstances in  which certain
provisions would be applicable, while in others

<

they will have no relevance. Unfortunately; no -

definition, however well-drafted, can compre-
hend the muliitude of characteristics that really

188
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matter while the characteristics that maftter
may themselves vary from case to case, .The
intention of the law may thus be frustrated,
- both because it i often impossible to include all
relevant examples ¢r types, without at the same
time including examples and types in which the
law is not interested, and also because astute
lawyers can evade the law by superficial changes,
which leave the real character of a transaction
unaffected. The point may be illustrated with
reference to certain provisions of the Indian
Companies Act on which we have had to com-
ment in course of our Report. Thus, section
87H of the Indian Companies Act was inserted
by the Amending Act of 1936, with the definite
object of preventing persons, who were in the
position of managing agents, and, as such, had
control over the whole affairs of the companies

under their manapement, from carrying on any

other business.in rivalry with the business of
the managed cuompany. While the intention of
the legislature was clear enocugh, it was diffi-
cult to define precigely .and comprehensively two
significant concepts and categories, embodied in
the phrases “on his own account” and “business
which is of the same nafure as, and directly
competes with the business carried on by a
company.” This difficulty, as we have seen, led
to considerable abuse of the provisions of this

.section. In the redraft of this section which we .

have prepared, we have attempted to reduce the
possibilities of such” abuse in future to a mini-
mum. Nevertheless, we “can visualise cases,
where our intentions may be frustrated by
superficial changes in the management of the
competitive business or in its nature. It is only
a competent corganization duly equipped with
men and authority that can, by the exercise of
its powers of investigation into the ownership
of shares of a company, bring out the real
character of the management of the competitive
business. Similarly, in regard to holding and
subsidiary ecmpanies, we recognize that the

- definitions that we have suggested may not be

wholly satisfactory. For, the real determinants
in the case of such companies are common
control and common purpose, but they may be
secured in a variety of ways, which may not be
readily comprehended within the terms ¢f the
provisions that we have recommended on this
subject. Here also, detailed investigation into
the ownership of the shares of the companies
concerned can alone- disclose their trpe charac-
ter, and such investigation can be carried out
only by a properly ‘constituted and organized
authority; .

. ————z -
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(11) secondly, it follows from the above argument that,

while the company law must necessarily frame
definitions of concepts, categories and the rele-
vant conditions and circumstances in more or
less general terms, leaving the applicability of
such definitions to marginal cases to be deter-
mined by an appropriate authority, powers that
also be vested in such autherity to relax, in suit-
able cases, those provisions of the Act or of the
regulations, where absolute rigidity in applica-
tion might easily do more harm than good., It
is not possible for the law to prescribe in
ddvance what these relaxations should be. Only
an appropriate authority can, in the light of its
knowledge and enquiries, indicate what. relax-
ations should be permissible; o

(111) thlrdly, it is now generally recognized that law

is .not a sufficiently flexible instrument of
con‘qrol or correction, especially in economic
matters. The history of company law in this
country shows how the amendment of Indian
Companies Act has always lagged many years
behind -current practices in company formation

- and management. The Amendment Act of 1936

could have been enacted with advantage at least
fifteen years earlier, while the present Commit-
tee might have been set up perhaps seven or
eight years ago. Many of the abuses and mal-
practices discussed in our Report have been in
existence for at least eight or fen years, and
were legally possible even under the Amend-

- ment Act of 1936. We hasten to add that this

is no reflection on ‘either the legislature or its
advisers. If only demonstrates the fact that the
law can only -provide agaliist abuses, which have
already appeared and are widespread; that the
law "which is appropriate to one-set of eircums-
tances becomes out of date when these circums-
tances chahge, and that it is'not beyond the
wit of men to circumvent the law. The weary

task of reform must, therefdre, begin from where

it has ended. ' It is only an appropriate organi-
sation, whose function is to maintain *a close
watch over the working of joint stock compa-
nies, that can oversee the operition of the
Companies Act and can keep track of new
tendencies and developments, and recommend
suitable' changes in the existing law either to
nip the growing evils in the bud or to remove
hampermg restnctmns,

.(1v) fourthly, even.:the most well-concelved and well-

designed of.laws is liable to become ineffective
and to fall into disrepute, if there is no regular
machinery for making any use of ii. As we

T
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have already seen, the defects of the’ present
administration of the Indian Companies Act
arise largely from this fact. The provisions of
the.Indian Companies Act relating to prospec-
tuses illustrates the point. Section 92 contains
the requirements of the Act about the filing of
a prospectus with the Registrar of Joint Stock
Companies. It will be accepted by him for
registration, if it satisfies the conditions enume-
rated in this section, viz., that it should be dated
and signed by every person, who is named in it
as a director or a proposed director of the
company or by his authorised agent. As soon
as the prospectus has been filed for registration,
it may be issued to the public. There is no
obligation on the Registrar or any other autho-
rity, including the Capital Issue Controller, to
scrutinise it with the result that the specific
requirements of section 93 are often more
honoured in the breach than in their observance.
It is true, that it is open to the directors and the
shareholders to go through a prospectus and if
they find that it does not coitiply with the pro-
visions of section 93 to invoke the aid of the
law, and to bring the promoters {o book. It is,
however, extremely unlikely that any member
of the management, whether a director or a
managing agent, would be so moved by a sense
of duty or public service as to complain against
the misdeeds or mal-practices of their colle-
agues; while shareholders as a class would rarely

- evince any lively interest in the affairs of a

company, even if in some cases they did, not only
would they often find it difficult to ascertain the
facts, but also to combine for the purpose of
taking such remedial action as the Companies
Act may provide. It is only a duly constituted
Authority, entrusted with the responsibility for
the administration of the Act that can under-
take such a task methcdically and systemati-
cally;

{v) fifthly, there is one special factor which we have
. to take into account in this country, »iz., the

general lack of financial knowledge and alert-
ness on the part of investors and the general
public. As one experienced commentator
observes:

“In most foreign countries, the press plays a very

important role, by reserving separate columns
for news relating to finance and company
matters and engaging specialists on the staft
of newspapers to deal with the subject. In

our country, on the other hand, it is only

tecently that some newspapers are having a
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financial column and the part that the daily
press plays to provide the public such infor-
mation as will make them tolerably familiar
with matters of finance and economic interest
is negligible, These facts necessitate the
constitution of an authoritative body to keep
a continuous watch over company promotion
and company management.”*

We fully endorse these observations and consider the
absence of a competent and independent financial press is
an important additional reasons for the establishment of
an appropriate Central Authority to keep under review the
developments in company formation and management that

take place from time to time.

- Some foreign precedents

255, We think we have said. enough to justify the
establishment of a Central Authority for the administra-
tion of the Indian Companies Act. The need for Central
zcontrol and supervision of the working of joint stock
companies has been felt in almost all advanced countries
of the world. In the United Kingdom, the Board of Trade
functions as such an authority; and one experienced com-
mentator, who has been closely connected with the work-
i:ng of joint stock companies in that country observes as
ollows: —

“In the United Kingdom, a central administration has
always been necessary. The Registrars were,
what their title denoted, registrarz and litfle
more. Their job was to register the documents,
which the law required the companies to file

. with them and to see that they were filed. This
does not mean that it is not the duty of the
Registrars to examine documents filed with
them to see that they comply generally with
the provisions of the Act. But the examination
is not meticulous and it is certainly not their
duty to examine the acecounts of companies
which are filled. Policy lay with the depart-
ment at headquarters.*** If the Indian Govern-
ment desire to strengthen the Indian Companies
Act, it seems desirable to create a -central
department...which would be generally res-
ponsible for the sort of policy matters referred
to above and would be able to give any neces-
sary directions to the Reg1strars . (a)

* Extracts from the record of a astatement made to Committee by Shri
(. 8. Rangaswami, Editor, the Indian Finance.

(a) Extracts from a note by Mr. E.V.H. Marker, .B., Under Secretary
Board of Trade, London.




I'd

193

256. In the United States of America, the functions of f'ungltli‘;m
the Central Authority that we visualise have been per-g ..
formed, for many years, by the Securities and Exchange gpd Ex-
Commission, which was created under its organic Act, the change
Securities Exchange Act of 1934, for the purpose of ad- _CO%ME;SBED
ininistering that Act and the Securities Act of 1933 which ™ Y™
had been hitherto administered by the Federal Trade
Commission. The scope of duties and the powers of the
Commission have been extended in many directions by a
series of federal enactments, the more important of which
were -

(i) tHe Public Utility Holding Company Act of 1935
(ii) the Trust Indenture Act of 1939

(iii) the Investment Company Act of 1940 and

(iv) the Investment Advisers Act of 1940.

In a note set out in Appendix IV of our Report, we
have briefly described the duties and the powers of the
Securities and Exchange Commission of the United States
of America. : -

The structure of the proposed Ceniral Authority

257, There are two ways of organising the Central gfypag is:é
Authority that we propose:—, proposed,
. . . . (Pages 327
(i) there may be a Central Department dealing with and 328

joint stock companies (and, if necessary, with of the
related institutions, e.g., banks, insurance com. Annezure,)
panies, stock exchanges efc.) analogous to the
corresponding organization under the® Board of

Trade with local Registrars working in the

regions” entrusted to them; or,

(ii) there,ma& be a Central Statutory Authority, with
the regional offices in chdrge of local Registrars
under its control and guidance.

We have carefully considered which of these two types of
organization would be suitable to this country. A pgreat
majority of witnesses, who appeared before us, favoured a
statutory authority created under the Indian Companies

Act, in preference to a purely departmental organization.

Each of these types has ifs advantages and drawbacks.
While a departmental organization will be simpler to
work, a statutory authority will create more confidence
and possess more elasticity and initiative. We are, there-
fore, strongly in favour of a statutory authority for this
purpose. This does not mean that the Central Authority
would function in isolation from the main currents of
economic policy, that may be-adopted by the Government
of the day. Clearly. major issues of economic policy re-
lating to the private sector of the country’s economy, in

461 M. of Fin .
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so far as they bear on the working of joint stock com-
panies must ultimately be matters for Government, al-
though we visualise that the Central Authority along 'with
others would be closely connected with the formulation
of such policy in its formative stages. But, once these

issues of economic policy have been settled, and embodied ™

in legislative or executive decisions, the application of the
accepted principles to individual companies, whether in
respect of their formation or working should, in our view,
be the respon51b111ty of a quasi-independent authorlty
which will examine the technical problems involved, in
as detached a manner as possible and. be guided solely
in this regard by the general directions given to it in an
Act or in a recorded executive decision of Government
as a whole. It is only in this way it can maintain its
independent character, avoid suspicion of bias or parti-
sanship in the dlscharge of its functions.

. 258. We suggest that the statutory authority may be
called “The Corporate Investment and Administration
Commission”, and should be located at the headquarters
of the Central Government. We have suggested this name
because we wish to focus attention on tweo major aspects
of the Commission’s work. We shall presently describe
the functions and the duties that we propose to entrust
to the Commlssmn but may anticipate our recommenda-
tions on this point by pointing out that in our view, the
functions of the proposed Commission should be not
merely the administration of the matters that arise out
of the working of joint stock companies under the Indian
Companies Act; but should also include the maintenance
of a close and continuous watch over the Investment
market from the earliest stage of the promotion of a com-

‘pany to its* management and final dissolution. These

comprehensive functions should, we think, be reflected in
the Commission’s name.

259. As regards the composition of the Commission,
we suggest that it should consist of a Chairman and not
more than four members, but powers should be taken in
the Statute to increase the number, if necessary. There
should also be power to co-opt assessors or advisers for
particular purposes.:

The Commission should be a high-power body, and

the qualifications and standing of the Chairman and the .

members should be such as to inspire general confidence.
We are opposed to representation of particular interests
or regions on the Commission, and would emphasise that
the Chairman and members should be selected primariiy
on the basis of their c¢mpetence for the functions which
they have to perform, together with their standing in the
service, profession or other occupation in which they may
be -engaged. For this purpose, it wopld be necessary to
remunerate the members of the Commission adequately,
and it is our considered view that no misleading analogy

o
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of Secretariat scales of pay should deter Government from
fixing such terms and conditions of service for them as
would attract the right type of men for these offices.
Although we are loathe to be more specific on this subject,
we suggest that the membership of an organisation of the
{ype which we visualize should consist of men of appro-
priate status and standing who should among them com-
bine suitable administrative experience, practical know-
ledge of company law acquired as a practising lawyer and
knowledge of company finance and accounts gained as
Chartered Accountant. L

The usual disqualifications entimerated in statutes of
this type should be attached to the membership of the
Commission. In particular, we would suggest that the
members, on their appeintment, must disclose the nature
of their inferest in any private undertaking either as
share holders or otherwise, and on relinquishment of office
should be debarred ffom holding any office or place of
profit, in any private industry or undertaking for a period
of three years, without the consent in writing of the
Central Government. We would note that a similar.con-
dition was recommended by the Fiscal Commission for
membership of the permanent Tariff Commission, and the
recommendation was accepted by CGovernment and has

" since been embodied in section 6 of ‘the recently enacted

~Tariff Commission Act, 1951.

Functions of the Commission

' .260. As regards the functions of the Commission, we
consider that they should be as follows: —

(1) the Commission should carry on such functions
as may be entrusted to it under the future
Indian Companies Act. In particular these will
include—

—~ (a) the powers of inspection and investigation

which we have recommended on the lines of
sections 164 to 175 of the English Companies
Act, 1948,

(b) the powers and duties arising from the accounts
provisions of the Indian Companies Act, in-
cluding in particular such matters as the
appointment of auditors, where 'none have
been appointed; the posiponement of presen-
tation of accounts; the holding of meetings
and the like: exemptions to be granted to
directors and others in regard to disclosure
of particulars, ete.;.

(c) the supervision of winding-up proceedings,
where this authority is conferred on it under
the statute;
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(d) the study of balance sheets and profit and loss
accounts of companies, with a view to deter-
mining to what extent they conform to the
requirements of the Indian Companies Act in
this behalf; A3

(2} the Commission should also keep the investment
markets in- the private sector of the economy
under continuous observation. It should also
undertake a systematic siudy of prospectuses,
of the terms and conditions of new issues of
capital of company accounts and of qualified
reports by auditors of companies and bring to
the notice of Government any new trends in
company management that might require their
attention. One imporfant aspect of these
studies would be concerned with researches in.
corporate finance;

(3) the Commission should also carry on such other
functions relating to capital jssue control,
regulation of stock exchanges and any other
subject connected with the promotion and for-
mation of joint stock companies, which the
Central Government may delegate to it. Wit- !
nesses were generally in favour of the transfer _
of capital issue work to the proposed Central *
Commission. At present the Government of
India have no adequate organisation for dealing
with this subject. Although companies, which
apply for sanction to an issue of capital,
have to answer a long questionnaire, in which
information is sought on several aspects of the
proposed issue, in practice not only is such in-
formation usually very sketchy, but even the
meagre facts that are supplied are subjected to
no very close scrutiny. This is not surprising,
for the department concerned is hardly equip-
ped to deal adequately with this impdrtant*~
subject. The present arrangements do not seem
to recognise the basic fact, that it is not enough
merely to approve of the purpose for which a
new issue iz osfensibly floated; such approval
may, on occasions, indeed prove to be misleading
and embarrassing. What is really more impor-
tant iz a ‘competent scrutiny of the form and
the terms and conditions in which the issue is
proposed to be made, so that the benefits and
burdens that may be imposed on the promoters.
on the one hand and the company on the other *
are fully laid out, in order fo enable a correct
assessment being- made of the worth of the
proposed issue by prospective invesiors. It
follows that capital issue work can hardly be
kept away from the authority responsible for
supervising the promotion and formation of

-
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joint stock compamies. In a note addressed to
us. by the Controller of Capital Issues, it was
argued that as capital issue control was now
being utilised to control foreign capital invest-
ments in India’s industries, and to correlate
Government’s loan programme with the timing
and form of borrowings by public limited
companies through debentures, ete. it was
difficult to transfer this work to any Authority
outside the Government of India. This objec-
tion seems to us to be based on a misconception.
Clearly, the principles relating to foreign in-
vestments are or must be well-defined; and if,
in any particular case any deviation from the
general principles is required, Government can
always issue necessary directions to the Central
Authority. We are, therefore, unable to see how
the control of foreign investments in India's
industries would® be materially affected by the
transfer of capital issue work to the proposed
Central Authority. As regards the other point—
correlation of Government loans with the
borrowings of public companies—even  here,
Government sheuld be able to formulate their
views in advance, with reasondble precision and
firmness and then communicate them 1o ihe
proposed Central Authority which will no doubt
give due consideration to them. As we have
already said, it would be impossible for the
Commission to function in isolation from the
main currents of economic policy and adminis-
tration and indeed its usefulness and efficiency’
would be greatly impaired if it did so. That is
one reason why we have suggested its location
at the headquarters of the Government of
India. We do not, therefore, see any adminis-
trative difficulty in infegrating capital issue
control, with the other functions that we pro-
pose for the Central Commission.

We would point out in this connection that in the Bill
for the Development and Control of Industries as reported
upon by the first Select Committee there was a provision
for the creation of an Industries Board and it was proposed
that the functions of the Controller of Capifal Issues
relating to the scheduled industries should be transferred
to this Board (vide para. 22, page 156 of the Planning
Commission’s Draft Five Year Plan). The second Select

. Cormmittee, however, did not approve of the scheme of an

Industries Board with the result that the' Planning Com-
mission’s proposal for transferring capital issue work to
the Industries Board in-so far as scheduled industries ‘are
concerned was not proceeded with. If the Planning Com-
mission would approve of the principle of the fransfer of
canital issue control to a body like the Industries Board,
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there can be hardly any objection to the transfer of the

activities of the office of the Controller to the proposed
Central Authority.

(4) Matters relating to the stock exchanges in Englang
are dealt with in the Board of Trade, while the
Securities Exchange Act of 1934 "places the
National Securities Exchanges as well as the
over-the-counter markets in .the United States
of America under the general control and
guidance of the Securities and Exchange Com-
misgion. The regular members of the former
are subject to the close supervision of the .
Securities and Exchange Commission, while
the hrokers and dealers engaged in over-the-
counter securities business are required {o
register with it and to ensure that their business
activities conform sto cerfain prescribed stand-
ards of conduct. " Transactions in the stock ex-
changes are in some respects so closely connected
with the management of joint stock companies,
that it would be a great advantage if the respon-
sibility for the control and supervision of both
these types of institutions is entrusted to the
same authority.~ In this view, we suggest that
the functions proposed for the Siock Exchange;
Commission in the report of the “Committee on
proposed legislation for the Regulation of Stock
Exchanges and Contracts in Securities” may be
conveniently entrusted to the proposed Central
Authority. For this purpose, if necessary, the
membership of the Commission may include a -
person of sufficient status and standing general-
ly familiar with the working of the siock ex-
changes in this country.

{5) One important task of the Commission would he
in course of time, to build up a cadre of trained
technical -and administrative staff competent {6
analyse and study prospectuses, company
accounts—and problems of investment finance.
It should also be the duty of the Commission
to provide the technical personnel needed for
the regional offices and arrange for the post-
entry training of all such technical and adminis-
trative staff. ’

- Field Organisation

261, In the previous Chapter, we have commented on“,
the unsatisfactory arrangements for the field organisation
under the Indian Companies Act in all states_except Bom-
bay and West Bengal. The present system of part-time
Registrars of Joint Stock Companies, in all other .States,
does not ensure adequate supervision over the working of
joint stock companies, and must, in our view, bes: replaced
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by a system of whole-time Registrars, who, along with the -
existing whole-time Registrars in Bombay and West
Bengal, should be placed under the direct control and
supervision of the Central Authority. We recognize that
many of the States may not have enough work for whole-
time Registrars of Joint Stock Companies of sufficient
standing. It is, therefore, necessary that the country
should be divided into a suitablé number of regions, which
would enable the employment of whole-time Registrars
-and adequate staff to support them. We trust that the
division of India intc¢ suitable regional groups will achieve
the objects that we have in view. The Registrars in charge
of the regional organisations will carry on the functions
of the present Registrars of Joint Stock Comapies and such
other functions as the proposed Central Comri.ssion may
require them to undertake from time to time.

Reports, returns, ete.,-to be submitted by the Central
Commission

262. We recommend that the proposed Central Authority
should prepare an annual report on the working of joint
stock companies in India. and on such octher activities as .
may be entrusted to it by the Central Government and that 0
- a copy of this report should be laid before both the Houses
of the future Parliament. ‘Section 451 of the ZXnglish
Companies Act imposes a similar obligation on the Board
of Trade. We further recommend that the powers confer-
red on the Board of Trade by sections 452 and 453 of the
English Companies Act should be vested. in the Central
Authority, We also suggest that the Authority should
have the power to amend the regulations in Table “A”
except those that are compulsory. As regards these com-
pulsory regulations, as they have the same degree of
_ validity as sections in the Indian Companies Act, it will be
of advantage "to incorporate them as specific sections of
the Act itself. We recommend that this be done. In that -
case, the future Table “A” will consist only of optional
regulations, all or some of which may be adopted by the
articles of association of a company, and the same process
of law will apply to the amendment of the compulsory
regulations as now apply to the sections of the Act.’

263. We have not considered it necessary to estimate Costof
the cost of the proposed Central Authority but we do not proposed
think that this will present any difficulty. As we have A"’;‘l‘f"r‘it
already said in paragraph 250 public-opinion would readily toubaome¥by
support any action to revise the scale of fees laid down revisingseale
in Table “B" of the Indian Companies Act, should Govern- of fees, if
ment consider it necessary to do so for the sole purpose of "e°e8ry-
building up.an adequate and competent central organisa-
tion for it administration. We, therefore, recommend that
Government should work out the details of the scheme and
take such action as they consider necessary to find the
finances required for it.

5
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CHAPTER XVIII
COMPANY STATISTICS

264, In Chapter II of our Report, we referred in passing
to the paucity of data relating to the working of joint stock

and snalysis companies, which prevented an adequate statistical assess-

of company
statistics,

ment of their role in the economy of the country. In
Chapter XI we commented on the manner in which com-
pany accounts should be presented and on their contents.
In Chapter XVII we indicated that one of the important
duties of the proposed Central Authority would be to study
company statistics and to keep a close watch on the invest-
ment market in the private sector. Without the tools
provided by detailed study of company statistics, the
Central Authority would be unable to perform many of
the functions which we have proposed for it. It is, there-
fore, essential to ensure that these “statistics are properly
designed systematically tabulated and compiled and
methodically analysed. This will be one of the imporiant
tasks that will face the Central Authority soon afler its
constitution. In this Chapter we propose {o survey the
existing state of company statistics in this country and to
examine the prinecipal directions in which they require
improvement.

Nature of company statistics

265. Company .statistics may be conveniently divided

under three broad heads: —

(i) the registers and returns which are required to be
maintained at a company’s office;

(ii) documents which a company is required to f{ile
with the Registrar of Joint Stock Companiés
other than the financial statements;

(iii) financial statements relating to the working of a

company which for convenience sake we call
company’s accounts,

The books and registers which' are required by the
Indian Companies Act to be kept at a company’s office are
as follows:

Sections
Register of members with particulars mentioned in section 31 31 &/36

Index of the names of members . . . - 3IA & 36
Annual list of members and summary to be contained in a

separate part of the fegister of members | . . . 32 (3)
Transfer of shares . . . . . . 34
Duplicate of the British register of members . . . 42
Minute Books of general meetings and directors’ meetings . 33
Register of directors and managres and managing agents . 87
Register of particulars of contracts, etc., mentoned in section

QIA . . . . - . . . . QIA
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- Sections

/4
Memoerandum of contract by manager or agent where com= ,
pany is undisclosed princfpal . . . . . ‘ 91D
Copies of instruments creating mortgages or charges . . 117
Register of mortgages and charges . . . . . 123
Register of debenture-holders . . . . . . . 125
Books of account . . . . . . . . 130

C0p3-r of audited balance-sheet for inspéction of members . 131 (3)

Statement in form G of Schedule 111 together*with a-copy of
the last audited balance sheet laid before members to be
displayed by every banking or insurance company, or a
deposit, provident or benefit society - 136 (2)

The documents which a company is required to file are
many and various. Some of them deal with important
subjects connected with,the formation, working and liqui-
dation of joint stock companies whilé others are of a more
formal nature. It is unnecessary for us to enclose a list
of these documents, which can be found in any competent
text book on Indian company law. The objects underlying
the provisions of the Companies Act, which require the
filing of these documents with the Registrar are, first, fo
ensure compliance with those provisions, and, secondly, to
enable the members, and in some cases the creditors, of the
company, to study these documents, where facilities for
ingpection and study are not available in the company’s
office.”

The annual financial statements, relating to the working

‘of companies, stand on a different footing. Although the

current attitude towards these statistics, which we have

derived from the British practice and tradition, is to regard -

them essentially as matters for reporting by the manage-
ment to the members of a company, it is being increasingly
recognized, even in Great Britain, that-interest in the acti-
vities of companies is not confined to members and credi-
tors, but that improved education—political, economical
and social as well as academic has increased the desire and
capacity for knowledge in those, who may be directly or
indirectly interested in the company’s steady progress.
Following its recognition, the view is gaining ground among
the managers of the more advanced companies in that
country, that it is advanfageous even from the point of
view of the companies to satisfy this desire. Indeed, the
public interest in company accounts has lately become so
proncunced, that in recent discussions on the subject, the
necessity for the disclosure of more information in them
and their presentation in a standard form has constituted
the central theme of company law reforms.

266. In some of the representations on the subject which Importance

were made before the Cohen Committee, it was argued of ¢ompany

that the public interest in company accounts has four
general requirements; (a) that they should be full; (b) that
they should be true; (c) that they should be made available
frequently and promptly; and (d) that, at least in some

.
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respects, they should use words in a defined meaning. The
shareholders chiefly require ample information and accu-
racy; those who are concerned with public policy require
not only fulness of information but also that it should be
presented in a standardized form. In a memorandum sub-
mitted to us, the Ministry of Finance made a similar claim
when they stated that— .

“in order that financial accounts may serve a useful
purpose, it is essential that they should give a
clear and orderly picture, which can be readily
-understood, of the operations of an enterprise.
A relatively uniform basis of design, common to
all financial accounts, will be found necessary,
making allowances for different types of indus-

try and for different undertakings within the -

same industry. This does not, however, mean
an imposition by artificial means of a rigid form

. on all such accounts, but does imply such a
minimum degree of uniformity as will facilitafe
a variety of comparisons”.

Although we are in sympathy with the objects underlying
these demands, we refrain from making any recommenda-
tions on this subject except those which we have already
made in Chapter XI of our Report. For, we feel that, till
the. existing forms of company accounts have bheen
thoroughly studied, and the possibilities of their effective
use have been fully explored, it would be premature to
load these accounts with further information, of which
little use would perhaps be made in practice. When the
Central Authority has been established and provided with
the necessary fechnical and administrative staff, we sug-
gest that one of its first tasks should be to undertake a
study of the forms of existing company accounts, in the
light of our recommendations, and then to consider in what
directions they would require further amplification and to
what extent they could be effectively standardized. We
feel sure that, even within the limits of the law, a great
deal could be done to improve the presentation of company
. statistics and to recast them in a form whick would more
readily lend themselves to meaningful analysis,

The bocks and registers which a company has to main-
tain in its office, and the documents which it has to file
with the Registrar, together with its annual accounts, con-
stitute a variety of statistical data, of which very litfle use
has been so far made either for the limited purposes of
reviewing the work of joint stock companies or for the
much wider purpose of formulating economic policy. - The
only use of these data has been the preparation of some in-
adequate statistical returns relating ot joint stock com-
panies. In the following paragraphs we briefly indicate
the nature of these publications.

-
.
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Official Publications

267. Statistics relating to joint stock companies in India Bzﬁiieti:-al
are available in the following official publications:—. ;’elaﬁffg ot
. joint stock

cornpanjea.

(1) Joint Stock Companies (Monthly): Issued by the
Department of Commercial Intelligence and
* Statistics, Government of India, Calcutta.

(2) Joint Stock Companies in British India and the
Indian States of Hyderabad, Mysore, Baroda,
Gwalior, Indore, Travencore and Cochkin—
(Annual): Issued by the Department of Com-
mercial Intelligence and Statistics, Government
of India, Calcutta,

. (3) Statistical Abstract, Indic—(Annual): Issued by
the BEconomic Adviser, Government of India,
New Delhi: ‘

(4) Monthly Abstract of Statistics: Issued by the
Cabinet Secretariat, Government of India, New
Delhi.

(5) Indian Trade Journal—(Weekly): Issued by the
Department  of .Commercial Intelligence and
Statistics, Calcutta.

268. Statistics incorporated in this publication relate at Joint Stock
present to the States (formerly provinces) of India and CUmP”’lneﬂ
the areas covered by the States of Hyderabad, Mysore and ®2°2¢hly>)
Travancore-Cochin as well as Baroda (how merged in
Bombay). Regular monthly issue of this bulletin, started
in a revised form in April, 1935, was suspended or interrup-
ted more than once and its publication fell so much into
arrears at times that omnibus numbers containing only
“the esséntial information on the subject” and covering as
many as twenty-seven months in one issue had to be got
out, as will be seen from the statement below:

April 1835 to December 1941—issued monthly.

Janﬁary 1942 to March 1944—issued in 1945 as an omni-
bus number.

April 1944 to December 1944—issued monthly.

January 1945 to March 1947—issued in 1949 as an omni-
bus number, -

April 1947 to March 1948—issued in 1949 as an omni-
bus number. . '

+  April 1948 to September 1948—issued in 1949 as an
" omnibus number. -

October 1948 to March 1949 (latest number)—Issued in
1850 as an omnibus number.

Fa
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The issues prior to 1942 contained detailed information
relating to companies in “British India” and the “Indian
States” of Hyderabad, Baroda, Myscre and Travancore,
which were classified in the abstract statements included
in the publication under the following heads (with sub-
divisions in certain cases):— '

(1) Banking, Loan and Insurance.

(2) Transit and Transport.

(3) Trading and Manufacturing.

(4} Mills and Presses.

(5) Tea and other planting companies:

(6) Mining and Quarrying.

(7) Estaie, Land and Building.

{8) Breweries and Distilleries. T
{9) Sugar (including Jaggery) manufacture,
(10) Hotels, Theatres and Enfertainments.
(11) Other Companies.

Three of the absiract statements (which were discontinued
after April 1944) provide the following information (indi-
cating the share of each Province or State):

(a) as tegards new companies started during the
month. the number and capital (authorised,
subscribed and paid up); an alphabetical list of
such companies for the whole year being included
in the issue for March;

(b) progressive totals beginning from April;

(c) similar particulars of companies, which, having
ceased to work, went into liquidation or were
dissolved or otherwise became defunct during.
the month;

(d) changes in the capifal of existing joint stock com-
panies which were reported during the -month.
(Prior to April 1935, only the aggregate authorised
capital and subsequently also the subscribed and
paid up capitals were shown).

In addition to the abstract statements referred io above
the bulletin contains some detailed statements which give
the following information for each month:

I In respect of Companies (1) the names of companies, serially
registered during the month, numbered aiid classified into the 11 groups
. already mentioned, -the names of tﬁc
managing agents, secretaries or other

¢ officers ; )

(2) situation of the Tegistered office ; |
(3) objects of the company ; and

(4) the capital—authorised, subseribed and
paid-up. ;

- d
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II. In respect of companies (I) name.
. that, having ceased to work, (2) date of registration.
went into liquidation or (3% the three classes of capital. R
were dissolved or other- (4) the date of going into liquidation and
wise became defunct dur- (5) the date of final dissolution.
ing the month,

ITI. Changes in the member- (1) name,
ship/(three classes of) capi- (2) date of registration, .
tal of existing companies (3) date of increase or decrease of capitalf

reported during the month. membership,
(4) the capital/membership before change,
(s) the capital/membership after change, and
(6) the differenge between (4) and (5).

The combined issues contain information regarding the
total number and capital of companies regisiered as well
as of companies that ceased to work each month during
the period covered. The share ¢f each Province or State
is indicated in hoth the tables. The classification of com-
panies under different heads has however been omitted.
An alphabetical index of names of joint stock companies
limited by shares, registered during the period is appended
to the publications.

269. Upto 1918-19 the publication contained figures for Joint Stock
British India and Mysore State only, Baroda, Gwalior and Companies

Indore being added to it in 1919-20, Travancore in 1920-21, i British

Hyderabad in 1921-22 and Cochin in 1935-36. certain other
Indian
States.

In each issue figures are given for ten years regarding— Annual.

(1) the number of companies at work in each Province
- and specified Indian States, together with their
aggregate authorised, subscribed and paid up
capital at the end of the year. The classification
of the companies followed in the monthly publi-
cation mentioned above is adopted alsc in this
annual issue. The total number of companies
which were wound up, discontinued or which
were registered but did not commence business
is also shown. The number of companies
registered since the laws relating to registration
became operative can be deduced from the figures
given; .

{ii) the number and ecapital of new companies regis-
tered during the year in each (British Indian)
Provinee, centrally administered area and speci-
fled Indian State: The total number of com-

. panies which were wound up, discontinued or
which never commenced business is available;

(iii) the number, description and capital of companies
which ceased to work during the year; .

(iv) the number of companies incorporated butside
India but working in India during the year. The
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authorised, paid up and debenture capital of such
companies is shown in pounds-sterling,

The publication also provides a useful alphabetical list
of companies at work in India on the last day of the year.
Private companies and those incorporated outside but
working in India can be easily distinguished from the rest.
The list contains particulars regarding thé date of registra-
tion, situation of the registered office and the capital
(authorised, subscribed and paid up) of each company.
The figures relating to the paid up capital are, however,
not necessarily upto date in every case as they are based
on such information ag is available in the Registrars’ offi-
ces on the date of preparation of the-list.

The publication of this series was suspended during
World War.II,,only the issue relating to 1938-39 being
published (in 1944) during this period. In 1948, “with a
view to overtaking the arrears in the publication and in the
interest of paper economy”, a combined issue containing
information for four fiscal years 1939-40 to 1942-43 was
brought out. For similar reasons the issues relating to
the next three years 1943-44 to 1945-46 were combined to-
gether in a single volume issued in 1950. During the same
year another issue, the lalest in the series so far, relating
to the fiscal year '1046-47 was published. With'a view to
economy in printing, the table relating to the alphabetical
list of companies at work in India has been omitted from
the 1946-47 volume. This table is, however, to be re-intro-
duced in the volume for 1948-49 Wwith up to date revision
of the particulars.

270. The publication contains fgures relating to the
number and paid-up capital of Joint Siock Companies at
work at the end of each financial year. The companies
registered in each of the British Indian Provinces and cer-
tain Indian States are dealt with separately. Information
regardlng the number of companies registered outside but
working in India is also available under broad heads for
each Province.

271. One of the tables in this publication shows the
number and paid-up capital of companies at work at the
end of each fiscal year since 1937-38. The latest issue
{(March 1951) contains figures upto March 1948. The num-
ber and paid-up capital of companies incorporated and
registered as also of companies which ceased to work
during each month are shown in another fable. Figures
upto July 1950 are included in the latest issue. Monthly
averages for 1938.and 1945 to 1949 are also shown for
comparison.

272. Monthly figures relating to the number and class
and the authorised capital of new joint stock companies
registered in Bengal are published in this journal.
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Limitation of Statistics relating to Joint Stock Companies
in India.

“  273. An- examination of the available statistics relating

. to joint stock companies, shows—

first, that in.the tables or the annual alphabetical list
referred to above, no entries are made in the cases of a
large number of companies in respect of their share capi-
tal, presumably because those companies are, companies
limited by guarantee and unlimited. companies which do
not have a share capital;

secondly, since companies or associations not for profit
need-not add the word “Limited” affer their names, even
where the liability of the members may in reahty be
limited, . they are not readily distinguishable from un-
limited companies ¢r those limited by guarantee;

thirdly, that the aggregate figures of authorised, sub-
seribed or paid-up capital shown against the figures ‘relat-
ing to the total number of companies should be used with
caution in working out the average capital of éach unit
because the two classes of companies mentioned above are
excluded from the figures relating to capital while they
are included in the total number; and ’

lastly, that since the liquidation or winding-up of a
company does not immediately follow the cessation of itg
work, the period of interval between the two processes
is sometimes as long as 21 months. Sometimes there are
also administrative delays in the process of compulsory
liquidation. Moreover, companies may be fulfilling the
reguirements of the Act and yet not doing any substantial
business. This remark applies particularly to private
companies as they need nol send copies of balance sheets
to their members or to the Registrar.

All these facts have to be borne.in mind in using the-
available statistics of joint stock companies. It would. be
wrong to treat all companies included in the statement
relating fo “companies at work” as “all actually in opera-
ticn”.

Recommendations of the Inter-Departmental Committee
on Official Statistics.

274. The Inter-Departmental Committee on Official
Statistics appointed by the Government of India in 1945
under the chairmanship of Sir Theodore Gregory drew
the attention of the Government to the great delay in
publishing the relevant official publications during the last
War. Even today the latest detailed figures:on the sub-
ject are for the fiscal year 1946-47 although certain sum-
mary figures for the year 1947-48 have since been publish-
ed in the Stgtistical Abstract (Annual). There is a clear
need for bringing the detailed annual publication uptodate
as early as possible. The monthly publication mentioned
above should also be expanded to the pre-1942 paitern.
Useful ag these publications are, providing as they do a
full list of the companies at work together with details

4
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of their authorised, subscribed and paid-up capital, their
utility will be greatly enhanced if they were to include
other important details such as block capital, depreciation
and profit and loss. N -

In regard to the consolidated tables in the annual pub-
lication the Gregory Committee made the following com-
ments, to which we would draw attention:—

(i) the present practice of lumping together all com-

. panies irrespective of whether &hy part of
their capital is paid up or not is apt to mis-
lead when derived statistics such as the aver-
age paid-up capital of a company are wanted.
It suggested, therefore, that the table should
be recast so as to show the companies as a
frequency distribution with appropriate class
intervals based on the paid-up capital; --

{(ii) private companies do not publish any balance
sheets and if it is desired to study the course
of profits in relativn to the capital structure
of companies as a whole, it will be a great
advantage to have such companies separated
from the ‘public’ companies;

(iii) it also suggested a re-arrangement of the alpha-
betical list of companies so as to show the
classification according to the nature-of busi~
ness, in a manner analogous to that followed
in the Large Industrial Establishments in
India. Very frequently it is found necessary to
draw up hists of companies enigaged in a parti-
cular line of business and much troable would
be saved for all if the proposed re-arrange-
ments could be made., It was felt, incidentally,
that there was a need for a slight reshuffling
of the grouping adopted -at.presént in regard
to compromise., A break-up of the present
‘trading” and manufacturing’ group was con-
sidered essential. Cement, for instance,, by
itself an Iimportant item, has got mixed up
with lime and potteries and shipbuilding hag
been included under iron and steel. It recom-
mended that the whole question should be
further considered in detail as sgon as possible.

275, We suggest that these recommendations should
engage the attention of the Central Authority as soon as
it is properly constituted. As we have already said, one
of its important tasks would be to study and analyse com-
pany statistics not only t¢ assess the performance of the
individual companies but also to endble it to keep a close
watch on new trends in company management and com-

‘pany investment. The Authority will find it impossible

to discharge this task. efficiently and adequately, unless it

takes steps immediately after its establishment, to re-.

organize company statistics, in an orderly and intelligent
manner,

¢

)

-

i

~5



-

-

™

»

s

CHAPTER XIX
CONCLUSION

276. We have given some thought to the form of the
legislation in which our recommendations, if accepted by
Government, should be embodied. It will be seen from
the history of the Indian Company Law which we have
traced in Chapter IIT that' the last major amendment of
the Act took place in 1936. Several minor amendments
were made between 1937 and 1950, but no further compre-
hensive revisivn of the Act was undertaken during these

.years, partly because of the outbreak of World War II and

the pre-occcupation of Gdovernment with other urgent pro-
blems and partly because of the preliminary investiga-
tions connected with the present enquiry which were
under way. Having regard to this fact and the nature of
our recommendations, we suggest that if Government
accept cur recommendations, they should form the basis
of a consolidating measure and not merely an amending
Bill. The witnesses, who appeared before us, were gen-
erally agreed on this point. A consolidating measure will
necessarily involve much more detailed work both in the
drafting and the legislative stages of the Bill than a mere
amending Bill would. But the advaniages of such a
measure are relatively so great that we suggest that the
effort should be made. We trust the Annexure of our
Report together with the Addendum attached to it, which
fully sets out our detailed recommendations, will be of
help to the Parliamentary Draftsman, but if he requires
any further assistance, we have no doubt that Government
would place it readily at his disposal. We would also’
emphasise in this connection that our recommendations
should be read as a whole, so that if Government are un-
able to accept any of our recommendations or wish to
modify any of them, they should take care to see that their
inability to accept such recc¢mmendation -or their desire
to modify any particular recommendation does not neutra-
lise the efficacy of our other recommendations which are
dependent on them.

277. It now remains for us to conclude with the hope
that cur recommendations may achieve the objects of our
enquiry. In Chapter II, we have explained at some length
our general approach to the question of company law
reform. We have followed this up in Chapfers IV to
XVIII with elucidation of the more important of our sug-
gestions and recommendations which, it ‘will be noticed,
fall under two broad heads, iz, '

(a) changes in the Indian Companies Act, and

(b) changes in the organization necessary for the
better administration of the Act.

209
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As we have emphasised in course of our Report, neither
reform of the law nor reorganization ¢f the adminisirative
machinery in itself would bring about any effective im-
provement in the formation and management of com-
panies; it is only through a combination of both that the
desired results can be achieved.

278. In s¢ far as changes in law are concerned, our pro-
posals attempt to secure the fullest practicable measure
of disclosure of information relating to the activities of
companies, and the imposition of such restrietions on these
activities as we have considered necessary in the present

state of company practice in this ccuntry. Some of these-

restrictions will no doubt appear irksome <o business,
which is conducted in an efficient and honest manner, but
reforms in all fields of group activity must necessarily be
based on average behaviour. It is part of the social dis-
cipline of our times that inStitutivns, no less than
individuals, which are in advance of the average standard,
have to submit the'mselves as much to the rigours of the
law as those who are below that standard. Nevertheless
we have taken all possible care to see -that our recom-

. mendations do not impose any unreascnable burden on

legitimate business. For, we fully appreciate the fact that
if the limited company systern is to continue to play its
part’ in our economic siructure .and if private enterprise

-is to assist in the economic development of the couniry,

it is essential that there shculd be some flexibility in the
company law, although, as the Cohen Committee pointed
out, so long as there is any degree of flexibility in law,
the possibility of abuse must exist. In arriving at our

. recommendations, we have constantly borne in mind the

twin objects underlying them, namely, the need for elimi-
nating abuses and harmful practices on the ¢ne hand and
for providing sufficient flexibility in the law on the other
hand. At the same time we have taken care to see that
such flexibility in the law as we have prcvided does not
open out easy avenues of escape for unserupulous manage-
ments. We have no doubt in our mind that ‘the incon-
venience or hardship that may be caused to some concerns
by the enforcement of our recommendations will be more
than compensated by a general rise in the standard of
management of average business which we expect fo follow

——— - - e — e e - - —_ ——— —_——
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from our recommendations. We need hardly add that the
extent of this rise will depend not merely ¢n sound legis-
lation or vigorous administration of the law, but also to
a large extent on the energy, initiative and the practical

e wisdom of -shareholders. :
i

C. H. BHABHA, Chairman.
. M. SHANKARAIYA ‘
“MOHANLAL L. SHAH*
A. D. VICKERS
J. J. KAPADIA
‘ PRATAP NARAYAN- VAJPEYL
o V. S. KRISHNASWAMY

”
ol
G. P. KAPADIA
TRICUMDAS DWARKADAS
5. M. BASU

S. RANGANATHAN
D. L. MAZUMDAR, Member-Secretary.

- *Subject to & note of dissent on some points.

‘e

2



-

.

e Y

Minute of Dissent of Shri Mohanlal L. Shah

I find myself in the unfortunate position of having to append a
note dissenting from my colleagues on some aspects of the recom-
mendations contained in the Report which, I consider, are of a
material nature from the point of view of the future orgamsatlon and
functioning of Joint-Stock enterprise in this country. In dcnig so,
I am actuated by a desire to draw pointed attention to the possible
consegquences of the changes suggested in the body of the recom-,
mendations so that the authorities concerned, before deciding
to act,on those recommendations, may have an opportunity of assess-
ing their implications from an objective stand-point.

- I cannot help mentioning that the Company Law Committee
worked under a serious handicap in that it was so near, in point of
time, to certain adverse developmients, even if such developments
Were confined to some cases, in the organisation and management
of joint-stock enterprise in the country which had come in for a
good deal of public comment and criticism. No one, naturally, could
be left unifluenced by the pressure of such cr1t1c1sm with the result
that in the desire to prevent a recurrence of incidents of that kind,
some of the changes recommended have over-stepped the practlcal
necessities and requirements of the situation. While I am one with
my -colleagues in the desire to usher in a new era of healthy and
clean management of joint-stock enterprise in the country, I may be
allowed to point out that the developments and abuses which crept
in during the period of the war and immediately thereafter were not
so much due to the absence of effective checks or legal powers and
remedies in the existing provisions of the law as to the unprepared-
ness or ineffectiveness of the procedure in administering the pro-
visions as they stood. While I do not wish to burden this note with
a detailed reference as to how the authorities could have prevented
or checked some of the abuses by invoking and putting into effective
use the existing provisions of the law, there is overwhelming support
for the point of view that the country is being jockeyed into hasty
and panicky legislation in the sphere of Company Law by reason of
administrative inaction in preventing chances of abuse in ‘spheres
in which they had adequate powers fo preveni such abuses.
Although, therefore, I feel that a wholesale revision of the Company
Law should have been taken into hand under more normal conditions,
I am not oblivious to the reaction in public mind caused by the
developments during the war period. I am, therefore, conscious of
the fact that, if for no other reason, at least to remove the stigma
attached to these developments, those interested in the advancement
‘of joint-stock enterprise in the country, should agree to further pro-
visions of a regulatory character. I have examined all the proposals
and recommendations in that spirit and in many cases, even if I
felt ‘that the proposals were such as to curb, cabin and confine the
activities of entrepreneurs in the country, and were more strict than
the amendments recommended by the Cohen Committee in the UK,
and the Millin Commission in South Africa, I have agreed to them
wherever 1 felt that the ultimate object of the regulation underlying
the provisions in question was of a character conducive to the
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strengthening of the fabric of joint-stock enterprise.- To mention a

few instances, I have fallen in line with the views of my colleagues

in regard to statutory disclosure in the Balance Sheet of details of
investments by reference to the names of companies or undertakings
in which such investments are made. I have also agreed to a far-
reaching amendment for incorporating provisions similar to those
contained ih Sections 172 to 175 of the English Companies’ Act of
1948 which empower the appropriate authority fo investigate the
ownership of shares and debentures of specified joint-stock companies
under certain conditions. 1 have again agreed to the proposals
requiring publication and filling of the balance-sheet of private com-
panies. Many would consider the changes envisaged in these pro-
posals as something in the nature of unnecessary interference in
internal affairs of join-stock companies not serving a public purpose
of an essential character. Nevertheless, as I felt that the changes in
their ultimate result cannot do any positive harm, I agreed to the
same although I felt the changes were not justified from larger
considerations of the future industrial and ecgnomic development
of the country. Even so, it is my earnest desire that Government
might pause and weigh the possible effects of all these proposals.
But in respect of proposals or recommendations which, in my humble
opinion, are likely, from the long-range point of view, to have con-
trary results, I shall be failing in my duty, not only to the interests
which I represent, but to the community at large, if I do not frankly
and categorically state my misgivings and point my finger to the
dangers that lie ahead in pursuing a policy of extreme and rigid
legislative restriction. As pointed out by the Greene Committee
and the Cohen Commitiee, it would be wrong to impose hampering
restrictions on sound business mervely to catch a few wrong-doers.
It is never possible to stop fraud altogether and it is most important
in these-difficult times to avoid any action likely to hamper industrial
and economic development. Prohibitions and restrictions would
hamper honest business while not necessarily checking the wrong-
doers, since there is no statutory prohibition which cannot be circum-
vented by people so minded. As humourously observed by one of
my colleagues in the course of the discussions, many of the changes
now recommended by the Committee might ultimately prove a para-
dise for lawyers.

It may not be out of place for me to urge attention on an aspect
which has an intimate beazing on the role which joint-stock enter-
prise has to play or is expected to play in the scheme of the future
economic development of the country. The law governing joint-
stock companies essentially meant for the sphere in which private
enterprise operates. It is, therefore, reasonable to expect that in
attempting to reform that law, one should not hring about conditions

which would impede the functioning or growth of private enterprise. -

Private enterprise again depends, to a large extent, for its success,
on the individual initiative of a person or a group of persons who
take to a particular project or propesition with some degree of
personal zeal. If the law creates conditions which take away the
incentive for sustained activity by the individual or the group of
individuals who constitute the private enterprise, there is the risk
of the legal checks proving to be a bar sinister in the way of the
organisation of joint-stock enterprise becoming an effective instru-
ment in the overall plan of economic¢ development. As pointed out
by Mr. Marker of the London Board of Trade, the problems in relation
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to Managing Agents that have arisen in India are not, in principle,
different from some of the problems that have arisen in the UK,
and it is possible that they could be met by legislation directed
towards raising the standards of the less reputable, rather tha_n by
prohibitions which might not be effective, but might stifle private
enterprise and impede the future development of Indian commerce
and industry. It is my earnest desire that-this larger aspect of the
proposals being so adjusted as to continue to offer and provide the
necessary measure of scope and incentive to private enterprise, and
more particularly the Managing Agency system, which now provides
industry with technical skill, Managerial ability, and the economies
and other advantages of group management, should be given equal
importance. Judged from that stand-point, I feel that the recom-
mendations on which I am constrained to dissent from my colleagues
are not in the long-term economic interests of the country as a whole.
With these general observations, I will proceed to record my dissent
with reference to the specific recommendations: —

1. “Associate of Managing Agent”—The proposal in paragraph
28 regarding “Assoctate of Managing Agent” is designed to impose
certain disabilities on the person or 'persons who are deemed as
Associates of Managing Agents. The definition proposed for the
term “Associate of Managing Agent”, however, is so wide that even _

. persons who are only remotely connected with the Managing Agent

or in regard to whose conduct or affairs the Managing Agent may
have no effective control or say, are brought within the scope of the
definition. While I do not object to some healthy checks on persons
who, by reason of inter-connection of interests with the Managing
Agents are in the nature of associates, care should be taken to see
that persons who have really no interest in the Managing Agency
arrangement or the benefits resulting therefrom are not roped in for
the purpose of the disability. Thus, the definition “Associate of
Managing Agent” includes a private company, one of whose share-
holders is an employee or partner of the Managing Agent'in question,
as also any company in which a quarier of the voting power is exer-
cised by a pariner or director of the Managing Agent even though the
voting power held by the Managing Agent himself may be negligible.
The Managing Agent obviously has no control over the private com-
pany in question, nor on the conduct or action of the employee or
the partner in relation fo his activities connected with that private
company. It is, therefore, unreasonable to impose any disability on
such a company by artificially treating it as an associate of the
Managing Agent, for, in the result it would be attaching a liability
of an extremely vicarious character, ) : .

2. Election as Directors of persons connected with Managing
Agents—The proposed amendment that certain persons connected
with the Managing Agent should not be eligible for election as
Directors except by 80 per cent. majority vote is open to serious
objection, firstly, as it is an encroachment on the right of the share-
holders who form a majority to elect persons of their choice as
Directers, and secondly, as it creates a new type of Resolution besides
the Ordinary and Special Resolytions, for the purpose of the decisions
of the shareholders. In the name of protecting minority interests;
the rights of persons holding majority interests in a company should
not be rendered nugatory. The proposal in its present form would
mean that even where the Managing Agent holds a majority of the
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shares, the minority would be electing two-thirds of the Board, thus
reducing the majority shareholders to a position of minority so far
as the.representation on the Board is concerned. In effect, it amounts
to an expropriation of the property rights of the shareholders in
relation to the effectiveness of that right for the purpose of the actual
management of the affairs of the company. The proposal is being
justified on the ground that the interests of the minority shareholders

should not be prejudicially affected by the presence on the Board of '

a larger number of Directors likely to be influenced by the Managing
Agent. Apart from occasions of such conflicts of interests being
remote, the case for a special safeguard of this character by the
deprivation of the inherent right of the majority shareholders fo
appoint Directors of their choice is not on strong grounds as, under
the new proposals, vower is given to a small proportion of the share-
holders to seek relief or redress in Courts of Law where they have
occasion to feel that the management of a company was oppressive
to themselves or prejudicial to the company as a whole. I am, there-

fore, strongly of the view that in keeping with the accepted practice .

and procedure, the election of Directors should continue to be by a
simple majority vote,

3. Maximum number of Directorships.—The proposal that no
person may be a Director in more than 20 companies at a time is
again a restriction not only on the individual who, as a shareholder
in a number of companies, is prevented from exercising his privileges
or rights in relation to such share-holding, but is also a handicap on
the companies concerned, limiting their sphere of choice. A person
would be considered suitable for the office of Director.by the share-
holders of different companies on the main ground of his personal
merits from the point of view of resources, capacity, experience and
his energy for undertaking the obligation involved in discharging
that onerous responsibility. Persons of that eminence and calibre
required to command the confidence of the shareholders of a large
number of companies would be limited in number and it would be
taking an extremely short-sighted view to put a legal restriction in
the way of the availability of the services of such persons for a larger
number of undertakings if, from the special circumstances of the case,
the shareholders of the undertakings consider it desirable in their
own interest. Joint-stock organisation in this country has yet to
make definite strides and the Committee have themselves been obliged
to take note of the paucity of men of the requisite calibre and
experience. I do not see, therefore, any reason for the law going out
of its normal way to impose a limitation of the above tharacter.

4. Prohibition of persons over age 65 from being Directors.—The
Committee have recommended .that no person who has attained the

age of 656 may be a Director of any company. This provision goes

farther than the English Law under which a Director who had
attained 70 years of age would continue to be eligible for such office
if approved by the company after special notice. In view of the
paucity of men of the requisite calibre and experience in this country.
I am strongly of the view that a provision permitting the election of
such persons at least by special .resolution-should be included. I
would point out that when the shareholders elect by Special Resolu-
tion, the.person so elected might certainly be expected to be ex-
tremely valuable. The Committee have, no doubt, suggested that
younger persons might be trained for Directorships, but I would point
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. put that for some years, at any rate, the services of the older persons

should be available to companies, particularly in these times of
stress when they alone might be depended upon t¢ lay their finger
on snags and with their rich experience and sound guidance, help
the companies to steer clear of the difficulties and dangers that

ke might be ahead.

5. Restriction on power of Directors to lease the undertaking.—
I am opposed 10 the restriction on the power of the Directors to lease
undertakings, on grounds- of a practical nature. Leasing of the
undertaking may often times prove to be advantageous and again
may, in 'the normal course, be carrying on the activities of the com-
pany. The primary object of a particular company may be that of
constructing buildings and giving the same on lease. Again, there
may be shipping and air-plane companies whose business -is to
charter ships and planes. In the case of Land Comhpanies, leasing
of forests would be a normal day to day activity. For companies

*which operate seasonally, as in the case of oil mills, ginning facto-

ries, rice mills, and jute and cotton presses, business ¢n a lease basis
would, on many occasions, prove advantageous. In the case of com-
panies having theatrical undertakings, leasing is a very common
feature. It would, therefore, be placing an avoidable handicap on
the conduct of business of such companies by making a provision to
the effect that the Directors would be empowered to grant such
leases only with the consent of the shareholders.

6. Restriction on loans to Public Companies.—The restriction pro-
posed in paragraph 103 precludes a company from granting a loan

» fto other companies “accustomed to act in accordance with the direc- -

tions or instructions of a Director of the lending company”. The
term “accustomed to act in accordance with the directions or instrue-
tions” is vague and its import is not «lear. In actual application, it
would lead to a good deal of confusion resulting in disputes and
litigation. One can understand restrictions designed to check loans
to companies in which a director or directors of the lending com-
pany may have a controlling inferest. But the restriction should be
specifieally confined to such cases by making it clear and precise:
Towards that end, I suggest that the proposed provision should be
modified so as to.prevent only loans to companies in which a Director

z-or Directors of the lending company have a controlling interest,.

except with the consent of the shareholders.

7. Duration -of oppointment of Managing Agents—The proposal
that the term of office of a Managing Agent should be limited to
15 years initially and to 10 years for purposes of renewal has not
given adequate weight to the practical necessities of the situation.
In the case of companies, particularly of a pioneering character,
formed for the purpose of setting up heavy industries, there is.a
long period of initial waiting before the same goes into actual pro-
duction. Importation of machinery, erection of the factory and
installation of -the plant, all take a-long-period of time. Again, there
is a period which has ito be spentiin-the process of organisation and
stabilisation of the activities of the- undertaking. In the present
context, it is not unusual for foreigsn manufacturers of machinery to-
quote delivery period of three ‘or four years for the purpose of sup-
plying plant and machinery, when particularly the same is of a
specialised nature. The difficulties are accentuated by the scarcity
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of hon-availability of building materials, raw materials on a regulaf
basis and also technical skill. Even Government, ynth all its re-
sources, has taken up a long period of years in putting up factories
like the Sindri Fertilizer, and in the case of private owners, the
period of initial preparation and waiting is bound to be longer. After
all, in the case of private owners, even the preparatory work can
actually be taken in hand only after the company as such is
registered and floated. For the above reasons of a practical nature,
I strongly feel that the existing position that duration of a Managing
Agency arrangement shall be initially for a period of 20 years should
continue. 1 am, however, agreeable to the period for the purpose
of renewal being fixed at 15 years.

8. Transfer of office of Managing Agents—The recommendation
that a transfer of Managing Agency should be approved by special

resolution, instead of ordinary resclution as under the present law,

again imposes another avoidable limitation. The effect of this
amendment would be that 26 per cent. of the shareholders could
obstruct any change in the management, even if the majority
wished for it. In view of the right now recommended by the Com-
mittee to the shareholders to apply to the Court for relief under the
proposed Sections 153-C and 153-D fo seek redress by applying to
the High Court is an effective safeguard against changes taking
place prejudicial fo the interests of the shareholders. I am, there-
fore, unable to appreciate the need for any further restriction - on

transfer of Managing Agency as contained in the recommendation
under reference. -

9. Definition of Nett Profit—Losses of previous years.—~] am un-
able to agree to the proposal that losses in previous years should be
- deducted in calculating nett profits for the purpose of arriving at
the remuneration payable to Managing Agents.” In-the initial years,
losses represent the effort in building up the enterprise. .In later
years, losses may be the result of some abnormal circumnstances
beyond the control of the Managing Agent. Hence the proposal to
deduct from the profits arising from the working of a company in
a particular year, the losses incurred in previous years would be
tantamount to penalising the Managing Agent for the efforts made
by him in building up the enterprise or for things over which he
had no control. Moreover, after all these deductions are made, the

balance leff over would be so little as to cut at the incentive of.

Managing Agenis. When the working of the company has resulted
in _proﬁt in any particular year, it is reasonable that the Managing
Agent should be adequately remunerated for his work and contribu-
tion during that period in bringing about that profit position. It
must be remembered that a greai many companies in the country
are small. ones and the principles derived "from the working of big
companies cannot equitably be applied to them. ¥or the above
reasons, I am unable to agree to the introduction of the factor of
carry-forward of losses for the purpose of determining the Managing
Agency remuneration. Again, for the purpose of calculating the
remuneration payable to Managing Agents, whatever receipts,
revenue or capital, are added to the income for the purpose of arriv-
Ing at income-tax liability, should be included in the gross profits

-
- e T
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' and whatever is allowed as expenses should be deducted from the
gross profit. ‘That would produce a fair basis for arriving at the
remuneration due to Managing Agents.- -

- 10. Partners or Members of Managing Agency in office of profit.—
Under the Factories Act, the occupier of a factory has to nominate
a person as responsible for carrying out the provisions of that Act:
and under Section 100¢2) of that Act, where the occupier is a body
corporate, only a Director or Shareholder thereof, or in the case of
a Firm a partner thereof, could be so nominated. Under Section 2(n)
of that Act, in the case of a factory managed by a Managing Agent,
the occupier is the Managing Agent. Accordingly, it has been the
practice with all Managing Agency companies to nominate one of
their key members for this purpose and,. in view of the onerous
. ~duties involved therein, have a special remuneration paid to him
=" by the company. The amendment proposed in paragraph 126 prohibit-

ing partners of the Managing Agency firm and members of the
Managing Agency company from holding an office of profit in the
company would render payment of such special remuneration im-
possible. In the case of a company managed by Directors, however,
it is open tc¢ the management to make a separate sdlaried appoint-
ment for the purpose. of Section 100(2) of the Factories Act. I would
suggest that the Factories Act be amended so as to permit also
Managing Agents to nominate for the purpose of Section 100 of the

Y- TFactories Act, a paid executive who may not be a member of the

2+ Managing Agency.

~

11. Managing Agents-and competitive business—Section 87-H as
proposed to be amended provides that if a Managing Agent holds
20 per cent. or more of the voting power .in a private company,
earrying on business similar to that carried on by the managed com-
pany, he will be deemed to be carrying on competitive business on
his own account and become liable to the disabilities attached there-
fo. The 20 per cent. limit is unduly small, for the Managing Agent

c-on that basis has no conirolling interest in such private company
““and may not be in a position,-even if he wishes, to order or alter
*  the business activities of that company. The amendment would
also be a deterrent to industrial development, since instances are not
wanting where 'a Managing Agent promoted more than one enter-
prise of the same nature and subscribed for shares in the absence
of adequate response from the public. I, therefore, feel that the
limit should be increasd to 51 per cent.

“ 12, Inspection etc., at the instance of members—In providing

% redress or rélief to shareholders by vesting in them the right to

apply for ordering an inspection into the affairs of the company, or
for reliefs on the ground of the management being oppressive to
the minority or prejudicial to the interests of the company as a
whole, I feel that care should be taken to see that the said right is
not eapable of being used vexatiously or at the instigation of trade
rivals or managements previously defeated. Towards that end, I
suggest that it should be modified that at least members holding
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5 per cent. of the paid-up share capital, or 200 members should alone
be entitled to make applications for inspection or-for relief on the
ground of oppression of the minority or of the management being
prejudicial to the company. I am not against the shareholders being
provided with safeguards to protect their own rights, I am onif”
anxious to prevent the right being mis-used in a frivolous manner,
since any such application, with its attendant fuss, would damage
the reputation of the company, dislocate its normal work and also
cause a fall in the value of its shares, thus affecting innocent
investors and providing a handle for undesirable elements,

AY
13. Retrospective and Expropriatory Amendments—The Com-
mittee have suggested that some of their recommendations, whern,
given effect to by appropriate legislative changes, should have
retrospective effect. Some of the -recommendations, morecver, ex-
propriate rights already conferred or secured under the existing
provisions of the law. T am sirongly opposed in principle io legis-
lation having retrospective effect. I also feel that if the rights,
legally accruing under the provisions of the law as it stood before
the change are to be disturbed, there is the danger of that element
of insecurity having a demoralising effect on investors in joint-stock
undertakings as also on the couniry’s credit abroad. The Com-

mittee have suggested that the power to grant exemption in regard ~

to shares with disproportionate voting or other rights should not be~
available in respect of shares issued after 1st December 1949. This
diserimination’is not justified. Again, the proposal that all existing
Managing Agency arrangements should terminate on 15th August
1959 is expropriatory in character. I suggest that an exception
should be made in favour of Managing Agents of companies pro-
moted between 1939 and 1950. It is reasonable to suggest that they
should be allowed the benefit of the continuance of the existing
arrangement for the remaining period of their agréement. The
benefit of the provisions in the 1936 Act should be fully extended
to them. Similarly, the recommendation that the Committee’s pro-.
posals relating ito the remuneration of Managing Agents should-
apply to all Managing Agents within two years of the commence-
ment of the new Act, is expropriatory in character. I would suggest
that remuneration on the terms provided in their respective agree- °
ments might be permitted at least till 15th August 1959, except in
the case of Managing Agents of companies prometed between 1939
and 1950 who might be permifted to draw remuneration at the rates
provided in their agreements for the rest of the period under their
respective agreements. Finally the proposal that the changes
recommended in regard to inter-locking should fake effect from the
date of publication of the Report is extremely unusual and unfair. .
Not only would this amount to a refrospective measure. but also ™
there is no sanctity attached to the -date of 'the publication of the
Report; for, there is no automatic change in the position of the law
immediately on publication of the Report. The changes should be
effective only after a period of time after the passing of the new
Act s0 as to provide adequate opportunity and time to the com-
panies concerned to readjust their positfion in econsonance with the
‘altered requirements of the law,
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14, No penalty of imprisonment—The Company Law deals with
offences of a eivil character and is not primarily meant to deal with
criminals. I am strongly opposed to the changes recommended in
Sections 86-D, 87-D, 87-E and 87-F providing for punishmeni by
imprisonment under certain circumstances. The penalty of im-
prisonment should be confined tc cases involving acts of moral
turpitude. . N

Bombay, 11th January, 1952. MOHANLAL L. SHAH.
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- NOTE

The Annexure is cast in the form of a tabular statement and con-
tains three columns. The first column refers to the sections of the

Indian Companies Act which, in the Committee’s view, require-

amendments, the second column contains the substance of these
amendments, while the third cclumn contains brief comments ex-
plaining the nature of the changes introduced and also cross
references to the paragraphs of its Report and {o the corresponding
provisions of the English Companies Act, 1948, where such comments
or references are considered necessary: - Where the Committee has
recommended the insertion of new provisions whether based on -the
English Companies Act, 1948, or not, the nature of these provisions
has been indicated at appropriate places. All such proposed new
sections have been italicised. Where mno changes in the existing
provisions of the Indian Act have been suggested no mention has
been made of them in the Annexure.

In the Addendum attached t{o the Annexure, the Committee has
attempted redrafts of several sections of the Indian Companies Act
and also drafts of some new sections, based on analogous provisions
of the English Companies Act, which it has considered it necessary
to include in the Indian Aect. The Addendum should be treated as
part of the Annexure. References to it have been made in the Report
where necessary.
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H ANNEXURE
TO THE \
REPORT OF THE COMPANY LAW COMMITTEE 1952
DETAILED RECOMMENDATIONS OF THE COMMITTEE,
PART I
Preliminary
Section No, and Hoeading Changos suggestod by the Committeo Romarks
1 : 2 3
1
Short titlo, commencemont and (az) To be suitably revised when the draft Bill based
axtent. on the Committee’s recommendations is pre-
pared.

(b} Sub-scction {3).—The Act should extend to the
whole of India.
.2
Definitions (1) . . » (1)  articles”.—A refarence to the. tables and sche-
dules ag may be annexed to the new Act, and
A algo a reference to the 1913 Act, should be made.
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New Clause . . . . (1A) *“ associate of @ managing agent’” shall mean and (Paragraph 28 of the Report).

include the following and none other:—

fa) any firm of which the managing agent is part-
ner;

{b) any partner of the managing agent ;

(¢) any private company of which tho maraging
agent or any partner of the managing agent or any

/ officer of the managing agent where the managing

- agent is a company, isa member, director, mana-
ging agent or manager ;

{d) in the case of a managing agent which is a body
corporate, any subsidiary company of the mana-
ging arent and any diractor, managing agent or
managor of th, managing agént or of any subsi-
diary company of the managing agent ;

(e) where the managing agent is a prlva.te company,
any member or diractor thereof ; and -

{f) any company al any ganeral meetmg of which
the managing agent, either alone or together
with any partner of the managing agent and

(where the managing agent is a company) any

"director of the managing agent, is entitled to ox-,

ercise or control the exercise of one quarter or
mero of the voting power,

New Clause E . (1B) ¢ * banking comptmy ' A definition of a © bank-
ing company” on the lines of the definition contain.
ed in the Banking Companies Act should be in-

. serted,
4 Vo A

Ll

Experience has shown that if the pro-
visions of the Aot relating to managing
agents are to be sffoctively enforced, it
is necessary to extend these provisions
to nssociatos of managing agonts
as defined in this clause. Otherwiss,
such associates would provide an
ageney through which- the provisions
of the Act relating to managing agents
would be easily evaded.

ttled



New Clause .

New Clause .

(1Cy A “branch office” in the case of 2 bankirg com-

pany or sl insurance company means an estab-
lishment described as a branch by tbe banking
company or the insurance company. In the case
of companies other than banking and insurance
companies, a ‘* branch” means an establishment
wheie the same or substantially the same activity
a8 that carried on at the head office is carried on
and doos not inchide the producing or manufactur-
ing centres or pl;ces where such centres or places
aro situated at & place other than the registered
office of the company.

(1D} ¢ Cemtral Authority’” means the Commission

appointed under Part VI of the Act, by whatscever
name it may be called, {or exercising the pcwers
conferred om it by this Act or carrying on such
other functions as may be entrusted to it by the
Central Government under thiz and other Acts or
otherwige, relating to the promotion, formation,

working and management of companies,

| .
e \
" : r

{(Paragraph 28 of the Report).

(Paragraph 28 of the Report), _

The Committee considers  thao
it is: essential to build np
a competent and adequate central
organisation for the discharge of the
goneral powers of supervision and
contro] over the working of joint stock
companies and generally for the baet-
ter administration of the Indian
Companies  Act. It will not be
possible for the Central Govern-
ment to discharge effectively any of
> these functions departmentally, In
the schéme of organisation, which
the Committee visualises, the Cen-
tral Authority will occupy a pivotal
position and constitute the main
arch on which the entire adminis-
trative structure will hang, %llfe
details of the .organisation of. the
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New Clause . . .

Contral Authority bhave been dealt
with in the Report.

(2) “‘C’ampany —The present definition may stand (Paragraphs 29 and 83 of the Report).

but in the Report & reference has beer made whera
the Committes has drawn aftention o the defini-
tion of “ Company” in New York and Swiss Com-
panies Aeti, It will be for Government to con-
sider whether the requirements on the lines of the
New York and Swiss Acts that one or more directors
of a company should be of Indian nationality
showd be included in tha definition of * company’
inthe Indian Act.

(4) * debenture”—This definition should be changed (Paragraph 27 of the Report).

ag follows:—

* debenture” includes débenture stock, bonds Tho change follows the English defini-

and any ofher securities of a company whether
constituting a charge on the assets of the com-
pany or not”,

(7) “ existing company”— A reference to the Indian
Companies Act, 1913, should be made.

tion, [of. saction 455 (1) of the English
Act, 1948],

(TA) “ financial year” means, in rela.twn to any (Paragraph 28 of the Report).
body corporate, tha period in respoct ¢f which any Thia definition will possibly require

profit and loss account of the body corporate luid
before it in general meeting is made up, whether
that period is a year or not..

amendment to cover cases of com-
panies which have half-yearly or
quarterly accounts if the Committea’s
other recommendations on the
accounts provisions are accepted,

-
\

\H\;’ fv:’
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Provided however, that in no caso shall the period bo
more than 15 months, or mors than 18 months in
cases where special permisrion has been granted
by the Registrar,

(9) * manager” moans a porson who, subject to

the control and direction of the directors, has the

- managoment of . the whole or substantially

the whele of the affairs of a company and includes

a director or any other person ogcupying the posi-

tion of & manager by whetever name called and

whether under a contract of service or nct but doas
not include a managing agent.

(9A) “ managing agent” means a person, firm or
company entitled to the management of the whole
or substantially the whole of the affairs of a com-
pavy by virtue of an agreement with the company
or by virtue of the merorandum or articles of asso-
ciation relating thereto and includes any-person,
firm or eompany oceupying such position by what-
ever name called,

(9B) “ managing director” means a director who, by
virtue of an agraement with the company is en-
trueted with powers of management which would
not be exercisable by him but, for such agresment,
and includés a direetor occupying the position of a
managing director by whatever name called.

New Clause . . .

v

(Paragraph 27 of the Report).

(Paragraph 27 of the Report).

Bz

(Paragraph 28 of the Report).
This definition fills a lacuna in 1le
prezont Act,



’Explanationf— ¢

For the purposes of this claure, the expreszion “ agree-
ment” shall include a resclution or a provision in
the memorandum or articles of association of the
company naming any director as managing diree-
tor.

(12) “ prescribed”—This definition should ‘be amon-
ded in the light of the administrative organisation
that.may be seb up in future to sdminister  the
Indian Companies Act, T e

(13A) “public company™.—A 1eference to the Indian
Companies Aet, 1913, should be made. .
(14) * prospectus”.—Dolete the words :
“ but shall not includ- ...... prepared and filad”

(I5) “° registrar’” means a registrer or agsistant rve-
gistrar performing under this Acs the duty of re-
gistration of companies and such other duties as
may he prescribed.

(16) ‘share’.-—The word * the’ where it ocaurs for
the second time in this clause should be replaced
by the word ‘ a’.

> (S
il

The present law provides that the
prescribed authority for rules re-
lating to winding-up is the High
Court ' concerned and as regards
other mafters as “the Central Go-
vernment.may lay :down. If a Cen-
tral  Authority is set up by the
Act, this section will obviously neod
amendment.

{Paragraph 27 of the Report).

cf. the definition in section 455(1) of
the English Act, 1948.

(Paragraph 27 of the Report).
This amendment: is necessitated hy the
enlarged * functions that the Com-
mittes visualises® for Registrars in
future.

i b
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New definstions « ‘. .. The following additional definitions on the lines of (Paragraph 28 of the Raport},
the English Act, 1948, may be incorporated :
(7) “ Book a.ud/or paper . . .. cof. seotion 455 (1) of the English Act.
(%4} “ Documents LT . Do. ., do.
{463} * Issued generally ¥ . . . . Do. do.
(tv) *° Body corporate ™ . . . . . cf. seotion 455 (3} of the English Act.

New Sub-section . . . A now eub-section similar to section 435 (2) of the (Paragraph 30 of the Report).
English Act, 1948, should be incorporated,

-

2 (2) . . Sub-section (2) of section 2 should bs (Paragraph 27 of the Report).
replaced by wsection 154 of the English The defnitions of a ‘° subsidiary”
Act, 1948, with the exception of the definition of company anda “ holding” company
equity share capitai which should bein accordance in the English Act are more
with the suggested redraft of section 105C (wide - comprehonbwe and the effect of the
item 21 of the Addendum). new section has been explained m the
’ Repmt B "
. 2A . ' .
™ Provisions as to -companies re- May be suitably amended in the light of the present ) '
’ gistored in Burma or Aden constitutional position.
befor¢ separation from In- ‘
dia.

3

Jurisdiction ‘of the Courts. .= . A provise may have to be added to. thig section to (Paragraph 31Fof .the Report).
: make certain categories of cases under the com. The Committes agrees to the continuance
pany Law triable only' by the High Courts. of the existing - jurisdietion  of

188



Courts but feels that in respect of
certain matters which involve the
exarcise of discretion in important
issues of poliey (e.g. in matters aris-
ing out of winding-up proceedings
or out of the proposed new sections
1563C and 153 D) or raise complicated
points of law, cases should be triable
only in High Courts.

“\_.»
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PART II

Constitution and- Incorporalion

2

4
Prohibition of partnerships ex-
ceeding certain number,

6 to 8 .
Memioranda of company
Iimited by shares, and gua-
rantes and unlimited com-
pany.’
R
Nama of company and change
of name,

17
Registration of articles,

4

Afew varbal changesmay be necessary tofitin this
section with India’s now constitutional status.

The arrangement of these sections may be suitably
revised to avoid duplication of similar phraseolo-
gy in the different sections,

Sections 17 and 18 of the English Act should be
adopted with suitabla changes.

Articles of Association

Sub-section (2) should be amended so as to bring
it in eonformity with the Committesa’s proposal
on Table A.

The reforence to Indian law, Royal
Charter, ete,, may have to be suitably
alterod.

The question of relegating the raguiro-
ments of sections 6 to 8 to schedules
should be considered,

(Paragraph 36 of the Report).

The principal change neaded is the re.
placement of the words  Board of
Trede ” by the * Central Authority ",

(Paragraph 34 of the Report),
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19

Torm and signature of articles, The section should be so amended ag toprovide
that copies of managing agency agreoments should
bo printed along with the articles of association
in draft or in an executed form as the case may be,

(Paragraph 35 of the Report}.

20 | |
Alteration of articles by special Thissection should be divided into three sub-sections, (Paragraph 33 of the Report).
resolution. . as follows : .

DU Sub-sections (1) and (2) :

Sub-tactions (1) and (2) of section 10 of the Eng- Same as sub-section (J)of section 20
lish Aet should be adopted. | of the Indian Act.

e : : T : Sub-section (3)1

Sub-gection (2) of the Indian Companies, Act with
consequential changes should be inserted under
this sub-section, which should includse a reference

to companies formead and registered under the 1913
- Act.

General Provisions
24

Conclusivenest. of certificate of Sub.section (2) should be modified to permit also o
incorporation, chartered accountant who is engaged in the forma-

tion of & company to make the deslaration con.
templated in this sub-gection.

- »

e 9
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popios of memorandum of The time limit of 14 days mentionsed in this section

¢ articles to be pivén should be roduced to seven days.
to memnbers,

Having regard to the period of notice for
gencral moetings, the reduced timings

26
Power to dispense with ** Lim-
ited ® in name of charn-
table and other companies.,

(e} A

LY

Associations net for Profit

(b.) Prefix the words “ notwithstanding anything

contained in section 261 of this Act " to sub-
section (1) of this section.

(b) Aspocific provision should be made under this

section fo ensure that in so far as associations
under this section are concerned firms as dis-
tinet from companiesshould be permitted to be
enrolled as their members. It should be provi-
ded in the articles of these associations that on
the dissolution of partnerships the membership

of these firms in these asssociations would also
be dissolved.

sub-gection should be added an-
thorising State Governments to oxempt a
company %o wlich a Jiconce has been granted
under this sectidn from filing returns relat-
ing to directors although the names and oc-
cupations of the directors may be required to
be supplied. ’

seem to ba reasonabla,

{Paragraph 38 of the Bep'ort).

This amendmont is necessary to set
atrest the doubt that has been caused
by a recent judgment of the Oudh
Chief Court in Ganesh Das Ram
Gopal wersus R. G, Cofton

judgment boing dated 4th Saptem-
ber, 1944

{Paragraph 37 of the Report),
Under section 289A of the Act the

powers of the Central Government
in respact of non-trading companies
with objects confined to a single
State are the powers of the State
Government,

GET .

. Mills Co,, Ltd., and another, the - '



(d) Subject to the above modifications, the pro-
visions of section 19 of the English Act should
be adopted in preference to the provisions of
this section,

27 . Companies limited by guaraniee
Provision as to companies limi- For the words “‘aftor the commencement of this Aet”
ted by guarantee. - in sub-section (1) read “after the lst day of April
1914",

{Paragraph 38 of the Report),

-

Self-explanatory.
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PART II1 I
Share Capital, Regisiration of unlimited company as limited, and unlimited liability of Directors. Distribution of
Share Capital.
1 / 2 3
New section

Membership of holding com.

pany.

. Register of members

Annual list of members’ and

summary.

Insert section-27 of the English Act,

3

31 . ' ‘ :
. . The provise to sub-section (1) of section 110 of the

English Act shouvld be inserted after sub-section

(1) of the Indian Act,

32

(¢) The particulars now included in the existing
Form ‘I’ in the Third Schedule to the Indien
Companies Act should be brought in line with the
Sixth Schedule in the English Act.

(b) In addition’ to the list of members, the annual
return should also contain a list of debenture. hol-
ders where there are régistered dsbentures.

(Paragraph 40 of the Report).-

This section applies only to the mem-
bership of holding companies  for
which the special provisions con-
tained in this section are necessary,

\

(Paragraph 41 of the Report).

The information asked for in the
Sixth Schedule ig ampler than in
Form ‘B,

. L82



. - {¢) The lists¥of members, debenture holders and
directors should also indicate their occupation.

(d). A separate heading for bonus shares should be
inserted undor sub-section (2).

(e} Sub-rection (3) should ba replaced by the pro-
visions of sections 126(1) and (2) of the English
Act, subject to the proviso that the time limit
within which the annual return is to he submitted
should be one month and not forty-two days a8
in the English Act.

(f} The provitions of saction 125 of the English Act
should be incorporated in a separate sub-séction.

34
Tansfor of shares - {z} The ‘existing provisions should be retained
with a right of appeal to the Central Authority
sgainst any refusal by the directors of a public
company to register transfers, provided that the
enquiry before the Central Authonfy ghould be
held confidentiaily.

5 x ' v

N

This i suggested in order that these
sbares .might fall under sub-section
{1) (a) of section 104 of the Indian
‘Companies Act and might not bo
construed fo fall as they are at
present construed under sub section
(1) (b) of section 104.

Soction 126(1) of the English Act
extends the period during which tho
annual return has to be completed
from 21 to 42 days after the general
meeting of the company.

Section 125 of the English Act provides
for the submission of the annual
reburn by a company ol having a
share capital.

(Paragraphe 42 and 43 of the Report.)




(b) Tra.nsfer forms shoulél gbntain the addresses of
tra,nafarees

(¢) Ttis conmdered desirable to ineluds the provisions
of gection 79 of the English Act, relating to certi-
fication of transfers in this sectlon—prefera.bly

e in an independent section to follow section 34.

Ne';‘g section i
Evidence of grant of probate.,  The provisions of section 82 of the English Act should

“

be incorporated, after deletion of the Words or
confirmation as Executor”.

{Paragraph 45 of the Report.)
The provisions of this section are
wider tham. those of sections 75 to
78 of the English Act. This sec-
tion raiges the main issue whether
directors should have the power
-to refuse to register transfers. The
" Committee has discussed  this
point in the Report.

For purposes of  thiz . section
the word ‘scrip’ in sub-section (3)
may be defined to include a letter of
allotment.  Section 79 of  tha
English Aet which the Committee
recommends for adoption in the
.Indian Companiea Act follows the
recommendations ¢f the Cohen Com-
mittee in paragraph 139 (vide para.-
graph 44 of the Report).

This section compels & company to
accopt the probate of & will or letters
of admiinistration as sufficient evi-
dence of passing of title to shares.
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36

Tnspoction of register of mem-

t  bers,

37

Power to close register

41

Power for company to keep
branch register i
United Kingdom

42
Regulations as to British

register.

43 to 48
Sections on share-warrants.

Penalty for disregard of the provisions of this sec-
tion by giving shorter notice and also closure for
Jonger period should be provided. Such penalty
should, however, be imposed for a breach of the
section knowingly and wilfully.

Consequently,

stipulation that—

In sub-section {2) the words “and days on which the It is desirable that the list of chare-
transfer books of the company are closed” should

holders sbould be available within
a reasonable period ; otherwise, the
shareholders’ interests might suffer
if concerted action is to be taken in.
rospect of any resolution for which
notice is given by the company.
Compare section 113(2) of the Enghsh
Act,

-

These sections should be made applicable to all Self-explanatory.
foreign countries,
‘British’ should be replaced by the word ‘foreign’,
and consequential changes made,

y
1

These sections should be retained subject to the (Paragraph 46 of the Report.)
Having regard to the nsture of share-

d k-
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49
Power of compeny to arrange
for different amounts being
paid on ghares.

~

A v

(1) the issue of share warrant should bo allowed
only in those cases where there is provision
for such issues in the articles of the company ;
and

(2) the prior approval of the Central Authority
has been gpecifically obtained to such issues.

This section should be amended on the following
lines i— ’

(?) The capital of a company should as regards issues
made after the date of the publication of the
Report, be divided into two broad categories,
namely, equity capital, ag defined in the redraft
of gection 105C which is item 21 of the Addendum
and preference capital. All share capifal of
a company other than equity capital should be
deemed to be preference capital.

(#3) Preference shares should, in future, have only
qualified voting rights, ie., in the following
contingencies :—

{(¢) during such period as the preference share
dividend or any part thereof remaing in“arrears
and unpaid such period atarting from a day not

more than a year or such lesser period as the |

articles might provide, after the due date of the
dividend ; and

() in regard to any resolution passed, which This provision will also empower pre- |

directly -affects any of the rights attached to
such shares or the interests of the holders

thereof ineluding any - resolution for the -

- winding-up or reduection of capital of the com-
pany.

'y C ¥

warrants, the Committee considers
that it is desirable to provide the
safeguards suggested in column 2.

(Paragraphs 47 to 49 of the Repc;rt).

Thege important provisions will have to

be suitably incorporated wunder ap-
propriate sections. For this purpose
it may be necessary to have one vor
more sections dealing with the types
of shares which a company may

issue and the rights attaching to
such shares,

forence  sharcholders to express
their views in any scheme of reduc-
tion of the share capital of a com-

pany under section 55 of the Indi
Companies Ao, dian

i



—— e e e

In the case of mnon-cumulative preference shares
the voting rights of holders .of such shares
should be exactly on the lines of those given to
cumulative preference sharcholders, subject,
however, to the exception that non-cumulafive
preference shareholders shall not be entitled .to
vote unless their dividends have remained unpaid
for a succesaive period of two years. Such voting
rights shall be exzercisable only when payment
has not been made for two successive years.

(#%) Voting righfs in the case of all shares—equity
ag well as preference, when such rights become

operative in the case of preference shares—should
be strictly in proportion to the capital paid or -

credited as paid up thereon.

{ir) No class of shares other than a preference share
carrying a fixed dividend should be issmned, which
confers any rights ag to dividend, capital or voting

" power ofthe company, disproportionate to the
rights attaching to the ordinary shares without
-the prior congent of the Central Authority.

(v) As'regards existing companies which have issued
any shares, by whatever name called, conferring
on the holders thereof votamg rights more favour-
able than those which.we’ propose should be
conferred in future on the holders of equity

% ~ 5
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sapital, it should be provided in the Act, that
the companies must, within a period of three
. years from the passing of the Act, bring the voting
rights in respect of such shares in proportion to the
amount of eapital paid up or credited as paid up -
thereon.

Provided, however, that during this intérim period
such disproportionate voting rights should not be
exercised on any resolution relating to the ap-
pointment or reappointment of a managing
agent or any variation in the mapaging agency
agreement, the appointment of buying or selling

agents, the grant of loans to any company

under the same management ag that of the
managing agent of the company or the managing
agent’s assocjafes. On resolutions relating
to these matters the voting righte should be
strictly in proportion to the capital paid up on
such shares.

_ (vi) The Central Authority should, however, have the
the power 10 éxempt any company from the
requirement of the last preceding clause if it
thinks that there are special reasons for doing so
but the exemption suggested above should not
be granted to any company which has issued
ghares with disproportionate voting, dividend
or other rights after the 1st December 1949, when
the Government of India’s Memorandum on the
Amendment ot the Indian Companies Act was
made known to the public.




B4A
Restrictions on purchase by
company or loans by com-
pany for purchasge of its own
shares,

{(viz) The voting, dividend or other rights attaching
to any existing shares should not be affected by
the Act.

{vi#?) Where calls are made, théy must be made on a
uniform basis for the amounts so called on each
share in any particular class.

Reduction of Skare Capital

{2) The provisions of this section other than sub-
gection (1) should not apply to private compames
not being subsidiaries of public companies.

(b) Add the following at the end of sub-section (2)
of this section :

“or where the company is a submdmry compa,ny,
in its holdmg company.’

(c) Add the words “or subscription” after the word

“purchase” in line 5 of this sub-section.

(d) The proviso fio sub-section (2) should be modi-
fied as follows:

“Provided that nothing in this sub-section shall

apply to the lending of money by a bank in the

ordinary course of 'its business”.

(¢) A separate sub-section ghould be inserted under
this section incorperating the provisions of clauses
(6) and (c) of the proviso to sub-section (1) of
gection 54 of the English Aet subject to the condi-
tion that the power exercisable under the latter

¥ i, ’

}

(Paragraph 50 of the Report.)

~

e



— - - —_— - e —

‘.)x " ‘;‘

e

clauge of the proviso.should in this case be exér-
cisable under the provisions laid down under the

- Act, and the payment should be subject to the
limjt of 3 months’ salary.

59
Power to dispense with consent The provisions of section 67(3) of the English Act
of creditor on security being should be inserted under this section.
given for his debt. :

Variation of Shareholder’s Rights

66A .
Rights of holders of special The time limit given in sub-section (2)should be ex-
classes of shares. tended to 21 days. Yt has been suggested in this

connection that regulation 4 of Table ‘A’ should
' ) be made eompulsory,

(Paragraph 51 of the Report),

’

Compare seetion 72 of the English Act.

qva



- PART IV

Management and Adminisiration

2

72

Registered office of company.

’

- 76
Apnual general meeting.

Office and Name

A sub-section should be added under this section to
empower directors to remove the registered office
of a ecompany from any place to-another within a
radins of 10 miles but it should be provided
that if the office is to be removed outside this
limit, a special resolution of the share-holders
will be necessary.

Meetings and proceedings

' \

The object of this section is to prevent

unserupulous © managements from
transferring the registered office of a
company to a Temote and not
easily accessible place where share-
holders may find it difficult to meet.

This section should be amended as in the re-draft (Paragraph 73 of the Report).

given in the Addendum (Item 1).

Cf. section 181 of the English Aect, butb

it has been stipulated In sub-geetion
(1) that the annual general meeting
must be held within 18 months of the
incorporation of a Company ond
thereafter within 9 months from the
end of its finaneial year, provided
that not more than 15 months shall
elapse between the date of one
genera] meebing and that of the next.

= 'y
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Statutory meeting of company.

(@) Sub-section{3) (f)should be amended as follows :
“The extent to which an underwriting contract,
if any, has not been carried out and the reasons

thereof™.

(b) Sub-sections (3) (g) and () should be brought in
line with each other, i.e., the provisions of sub-
section (3) (¢) should be extended to persons
mentioned in sub-section (3} (k).

(¢) In sub-zection (4) the words “after being signed
by the directors” should be added after the words
“be certlﬁed as correct by the a.udrbors of the

company "

The other prineipal changea made in
the re-draft are that—
{a) the general meeting should be

held in the registered office of the -

company or in the same town,
during office hoursand on a work-
ing day,

{b) the Registrar has been given
the discretion.to extend fhe
period of time during which an
annual general meeting should
be held by a further period of
six months, and

{¢) in default of the holding of an
annual general meeting by the
company, the power to callan
annual general meeting should
vest in the Central Authont)

(Paragraph 72 of the Report).

Disclosure of the extent to which the
underwriting econtract has not been
performed ‘would better serve the
object in view,

Self-explanatory.

,Sglf-explanatory:

¥e
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Calling of extraordinary general The provisions of sub-section (2)should beso amend- (Paragraph 76 of the R?port).
meeting on requisition, ed asnot to require the requisition to be signed -
by all jotnt shareholders mentioned in sub-seetion
(1). :
New Section ' ) _ B
Circulation of members’ resolu- A new section on the lines of section 140 of the (Paragraph 76 of the Report).
tions. English Companies Act should be inserted. )
79 ) . > . \
Provisions as to meetings and This section should be split up into two sections— (Paragraph 75 of the Report). _
votes sections 79 and 79A as in the re-drafts given in the The principal changes proposed in the
’ =~ Addendum (Items 2 and 3).' re-drafts are as follows :—-

() All meetings of a company shall
require 21 days’ notice, and a
shorter notice will be permitted
in the case of an annual general
meeting only when all the mem-
bers entitled to attend.and vote
agroe to it, and in the case of
other general meetings only when
959, of such members agree.

(¢9) Particulars of the business to
be transacted-at a general meeting,
together with the interest, if

any, of the directors in

guch ~

- bugsiness should be mentioned in
the notice of a general meeting.

s
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New Section
Voting on a poll .

A now section on the lines of section 138 of the
English Companies Act should’ be ifiserted,

(Pa.ragmpﬁ 77 of the Raport).

- b

(¥if) Where a poll is demanded at a
general meeting, the chairman
of the meeoting is empowered to
appoint scrutineers to serutinise
the votes.-

(iv) Registered shareholdersare only
debarred from exercising voting
rights, if they have not paid calls
due on shares or the company
has exercised its lien on such

. shares. i

{v) The new section 79A contains
several new provisions about
proxies similar to those in
seetion 136 of the TEoglish
Act, and also  provides that
(@) every instrument of proxy
shall be in writing, and in the
cage of a body corperate under
its seal or under the hand of its
officer or attorney, and (b) a mem-
ber shall have the right to inspect
the proxies lodged under certain
conditions, if three days’ notice of
intentionto inspect i8 given to the
company.

ova



New Section
Resolutions requiring special A new section similar to the provisions of sections 142
notice and resolutions and 144 of the English Act should be inserted.
. passed at adjourned mootings. .

80

Bepresantation of companicr at This section should be replaced by section 139 of the
meetings of other companies English Act and sub-section (2) of the English
of which they are members. section should be amplified to make itc lear that
the person authorised under this section can ach
as the representative of the corporation in all the
matiors specified in the resolution authorising him
to exercise the powers on behalf of tha corporation

which he rapresents. .

51 '
Txtraordinary and special This section should be replaced by section 141 of the
resolutions. English Act subjeet to the.following changes and
: to the deletion of the words ““ ur the Articles *” from
sub-zection (5) thoreof: .

{¢) Only two kinds of resolutions shall he passed
at a general meeting of $he company, an ordinary
resolution and a spocial resolution.

. {#£) In view of tho replacement of extraordinary
- resolution by a special resolution, it is necessary

. that wherevar the torm “extraordinary resclution”
' . is used in the articlo: or contract, the ferm ‘ spe-
" cial resolution” should be substituted.

| ; » - % A

z

(Paragraph 78 of the Report).

The amendment makesthe provision
of section 80 applieable to all bodies
corporate irrespective of whather
they . are companies within the
meaning of the Indian Companies
Act or not and also enlargaes its scope
by extending it to creditors of com-
panies ‘or corporations.

(Paragraph 78 of the Raport)s
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{(¢3¢) A resolution shall be an ordinary resolution
when it has been passed hy a bare mejority of the
members present and voting at a meeting of which
not less than 21 days’ notice shall have been given
in a manner prescribed in the Act.

(i#) Nothing herein contsined shall affect the
right to vote on an ordinary resolution given
to, any 'pérson other than the shareheldor by
-any contract entered into before ‘the passing'of the
nsw Act.

\ {(v) A resolution shall be a special resolution
: . when it has been passed by a majority of 75 per
cent. of the members present and voting aba meet
ing of which not less than 21 days’ notice specifying
. the intention to propose a resolution as a - specla,l

resolution has been duly given.

. _ Any provision to the contrary in any articles  of
association or managing agency agreement shall
be void.

83 .
Minutes of proceedings of This section should be amended as in the redraft

general meetings and of  given in the Addendum (Item 4).
directOl‘S. N

{Para graph 79 of the Report).
The principal changes in the redraft
are as follows :—

() The proceedmgs of general meet-
ings of a company or board of
directors should contain a fair,
summary of what transpired
in the meeting and in particular




Direetors

83A

Diroctors obligatory . 'This section should be amended as in the redraft

given in the Addendum (Item 5).

.

-

“of all material questions asked

- or comments made. In ~ the
cago of minutes of directors’

. meetings the minutes shall also
record the names of directors
who have dissented from a
rosolution.

(74) No report of the proceedings of
the meating of a company shall
be circulated or advertised
at the expense of the company
unless the report eontains all
the particulars which are re-
guired to be included in the
minutes,

(Paragraph 82 of the Report),
The main change in the redraft is that

no body corporate can be appointed-
directors of the company., The Com--
mittes examined the suggestion *
whether there should be a provision -
in  this  section empowering”
the Central Government to direct
that not more than half tbe number~

Y
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of diractors of a company should
be citizens of Indin if in the opinion.
of the Central Government it was:
in the national interest to do wso,.
but decided that it should be left to
the Central Government to decide
the issue. However, a reference to
this point has been made in the.
Report,

. Should be amended as in tha redraft given in the (Paragraphs 84 and 85 of the Report),

Appointment of directors
Addendum (Item 6).

The principal changes made in these
amendments are as follows :

(1) Voting on the appointment of
directors whether in a public or
private company is to be done
individually.

2 Casual vacancios may he filled
by directors but only until the
next following ordinary general..
meoting,

(3) The categories of persons men--
tioned in sub-clanges () to (g)
of clause (3) of sub-section.
(2) of the redraft will require-
ab least 80 per cent. of the votes-
.of the members present in por-
son or by proxy ab & general.
moeting and voting before they™ .
can be alected to the board of”

Var
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New Section A new section should be ingerted to provide that—.

Retirement of directors under (1) the agé limit for directors should be 65;
age limit and doty of directors (2) the prevision of section 186 of the Enghsh
to disclose age to company, . . fct regarding the disclosure of their age
' " by directors to the company should be
inserted as & sub-section of this section.
This section should not apply to private companies-
8:‘; other than subsidiaries of public companies.

Restrictions on appointment or This section should be snitably amended to provide
advertisement of director. that—

(f) the requirements about the  qualification
shares should not apply to (2) technical
directors, () trusteeship holdings and
(¢) personsnominated by companies which
beld the requisite qualification shares and
{d) directors nominated by Government.

» : r . S

=7
-

or persons who can be presumed '
to be under the influence of -
-, managing agents to be elected .
as divectors in the two-thirds -
quota set apart for shareholders, .

directors unless they have the -

support of at least B0 per cont,
. of the shareholders present a.t
thep general mesting,

{Paragraph 90 of the Report).

(Paragraph 86 of the Report). .
It would seem desirable not merely to.-
amend the sections relating to the
appointment, qualification and dis-
gualification of directors but also
re-arrange them suitably so that the-
various sections in the present C'om-«

a company. The object of this .
provision is to prevent the -
nominees of managing agents .

o ? e o
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“ .. Proyided further that. in cased of such panies Act which relate to the appoint-
’ nominations the fees received by the ment, qualification and disqualifica-
. nominated directors should be paid back  tion of directors are  brought
to the nominating companies; together in a logical sequence. The
U '+ () the consent of the directors to their appoint- relevant sections seem to be 834,
' . ment as such shovld be obtained also for ~ 83B, 84, 85, 86A and 861,
new appointments as these are not cavered
under the present section 84 which cgvers
only first appointments of dlreators
o made under the articles of the company .
or at the time of ity Aoatation, A suitable
clause should be inserted fo provide for
such consent under section 84;
(%) the directors should file a. declaration as to
their holdings of the necessary qualifica-
tion shares.

-

Q%%

83 : \
Qunalification of director . . Should be amended as in rhe redraft given in the (Paragraph 86 of the Report).
Addendum (Item 7). The principal changes made in the
amendments to this section are as
follows: .

(¢} The maximum amount for
.qualifieation sha.res is not to
exceed Rs. 5,000 in nominal

value;

(i) a sta.tutory time limit of 2
months is fixed during which
the qualification shares if not
alroady héld are to be ac-
quired; -

. ' : _(#%1) the articles of a compa.ny are
: precluded from varying this
, ) statutory requirement;




(fv) it is provided that all directors
other than technical directors
should hold the qualification
shares beneficially. An ex-
eeption is, however, made in
the case of shares held by a
trustee for some third person
not being a managing agent
of the company or an asso-
ciate of 2 managing agent and
for shares held by a nomines
holder on hbehalf of some
other company not being a
managing agent of the com-
pany or an assocjate of the
managing agent where the
rexauneration received by the

~ nominee holder as director
is paid by him to such other
s y companies and for persons
nominated as directors by
4 Government.
New Section

Restriction on the number of A new section should be inserted as in the redraft (Paragraph 91 of the. Report).
directorships to be held by  given in the Addendum (Item 8). The object of this new section is &0
& person. limit the number of directorships

that can be held by a person.

86
Validity of acts of directors o The proviso to this section should be amended as
follows: . ' .
» r A - ' x

v
%) .y h]

-96%



R j— —— m——— .

“Provided that nothing in this section shall

" be deemed to give validity to acts done by
- a director after the appointment of such
g | " director ha.s been shown to the oompany to
% be invalid’
86A '
Tneligibility -of bankrupt to act To be repla,ced by seotion. 187 of the English. Act
as director. _ with suitable adjustments.
8B

Assxgnment of ofﬁce by directors 'This section should be amend as in the redraft given
A in the Addendum (Ttem 9). -

The absence of the words italicised in
column 2 has led to ambiguity which
it is desirable to clear up.

This sectlon should be brought under
the group of sections dealing with dis-
qualifications of directors which should
come immediately - under sections
dealing with qualifications of diree-
tors. ,

f

(Paragraph 95 of the Report).
The principal changes made in this
redraft are as follows:

() a total prohibition is imposed on
the assignment by directors
or managers irregpective of
whether such -an assignment
is approved’ by a. special
resolution of a company or
not;

{b) the power now conferred on a
director to appoint an alter-
nate or substitute is to vest in
the board of directors and not
in the individual director;

262
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860
- *voidance of  provisions (a) The })ruViSo {e) should be deleted.
relieving liability of directors, (b) The following proviso should be added to this
section: '

- “Provided that no such indemnity shall apply
to the constituted attorney of the managing
agent of the company unless such attorney
is or is deemed to be an officer of the ecompany.™

New Section

(¢) if during the period of ahsence
of the original director he has to
retire under the terms of his
appointment from the board,
the alternate or substitute
appointed for him in the board
will not be eligible for reappoint.
ment, but the original director
will be so eligible, -

The objeet of this proviso is to prevent

constituted attorneys who are not
officors of a eompany from taking
advantage of the indemnity provided
bycelause (c) of the present section
86C. .

General powers of a board of A new section should be inserted as in the redraft (Paragraph 101 of the Report).

directors vis-z-vis managing  given in the Addendum (Item 10).
agents and ecommittees of
directors.

The .object of this new section is to

indicate the general powers of the
board of directors and to set out the
limits of delegation of authority be
the board to managing agents and
committees of directors, Clause (2)
of the redraft enumerates the matters
in respect of which the directors

'
.
- = )L}
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cannot delegate powers to managing

agents. Similarly, clause (3) of the

redraft indieates the limits of the

powers of committees.

86D ’
Loans of directors » This section should be amended as in the redraft (Paragraph 106 of the Report),
given in the Addendum (Ttem 11). The main changes made in these

- amendments are as follows:

(1) The prohibition of loan is ex:
tended to any firm or private
company of which the director
of the lending company is a
member or director and also to
any public ecompany, the mana-
ging agent, manager or directors
of which are aceustomed to act -
in aceordance with the directions
or instructions of the directors
of the lending company.

(2) The penalty provided for con-
travention of the provisions of
this section is enhanced.

(3) Provision is also made for the-

. ; recovery of any monies paid in

. ' contravention of this section

and a corresponding reduction

in the penalty, where such

recovery has been partially

made proportionate to the

amount recovered, has been
provided.

692
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New Section

Bavings in the case of certain’ A new section should be inserted to -provide that In the Chapter of the Report dealing

debts. .

86E

penal provigions regarding prohibited loans and
advances should not apply to debts treated as
loans and advances for the purposes of the balance
sheet unless the fransactions in question were
from their very inception in the nature of loans

- and advances.

!

Director not to hold office of (a) The first paragraph of this section should be

profit.

T

amended as follows:

“No director or firm of which such a director
is a partner or a private company of which
such director is a director shall without the
previous consent of the company in general
meeting by a special resolution hold any
offiee or place of profit under the company
except that of a managing director or
manager or legal or technical adviser or a

banker™.

with accounts and audit it has been
recommended that book debts which
are not repaid within a specified
period shall be treated as loans and
advances for the purposes of the
balance sheet, but it is not the
intention of the Committee that the
penal provisions which attach to the
making or receipt of loans and
advances by the directors or the
managing agent should apply to book
debis which are treated as loans and
advances,

(Paragraph 107 of the Report).
The scope for abuse of the provisions of
this section will be considerably -

reduced if the holding of office or
place of profit by a director in a
subsidiary company except with the
consent of the holding company in
general meeting by a special resolution
was prohibited,

092
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(6) The prohibition confained 1n the above olause Extension of this provmon in the
should also apply to the holding of office or place  manner proposed is mnecessary to
' - of profit by a director of a holding company in &  prevent an.unscrupulous direetor of
 company which is a subsidiary unless the director, a holding company from takmg
in question returns the remuneration received  advantage of thelaw.
. by him from the subsidiary company for holding '
office or place of profit to the -holding compeny. .
{¢) The explanation to'this section should be amend-
ed as follows:
) . , “For the purposes of this section, the oﬁico of
. ) . managing agent shall not be deomed to be - .
: an office of profit under the company and : I

; s ) a trustee. for debenture holder shall not be )
! E - deemed to hold a place of profit under the : ’
; ’ , company.” - ' Co

| - 86F . o .

i Sanction of directors necessary (a) This section should be amended to provide— (Paragraph 108 of the Report).

(¢) that the previous consent of the directors
would be necessary for any such contract
as is inentioned in this seefion; ~

(#) that in the absence'of previous consent the
s , contract niust be ratified by the directors .
’ 8% a meeting within a perlod of two - L .
"months; , ‘ ,
. ) - (m) that the a.mendmen’t. of this section should . - -
: : ' not extend to contracts already in exis- - ’ )
- tence,
‘ ‘ .. " Provided that the previous consent of the board of .
. : . directors to any contracts or the ratification, of <
! ’ - . contracts where- théy were made without the ) .
' directors’ previous consent should be given at a
meeting of the board of directors and not by

for cerfain contracts.

;: . cueula.tmn of the proposal.




86G
Removal of directors

86H

(b) Contracts for underwriting, or subscription or
purchase of shares and debentures of the company
should also be brought within the seope of this
section.

This section should be replaced by section 184 of
the English Act but the proviso to sub-section (1)
of section 184 of the English Act will have to be
slightly revised to suit Indian conditions.

~

Restrictions on powers of - (A) Clauses (z) and () of this section should be

direotora.

Ty

amended to read as follows:

“(a) sell or lease or otherwise dispose of the
whole or substantially the whole of the
undertaking of the company:

Provided that where a company owns more
than one independent undertaking, the

{Paragraph 111 of the Report),
The principal ehanges are that—

{1) under sub-section {1) of section
184 of the English Act, a
direetor can be removed by an
ordinary resolution,

{2) under sub-section (3) of the
English section, the director
concerned has the right to make
arepresentation to the company
at the company’s expense,

(3) the direetor concerned has the
right to elaim ecompensation for
premature retirement.

-

{Paragraphs 102-104 of the Report).

The amendments involve the imposition
of some additional restrietions on the
powers of directors and these have
been explained in the Report.

(4!14
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directors shall not dispose of any such
undertaking without the consent of the
shareholders by an ordinary resolution by
which the shareholders may also preseribe
such conditions as they think proper with
regard to the use or disposal of the sale
) proceeds subject to the provisions of the
. Act regarding reduetion of capital.
On acquisition of undertakings by Govern-
ment or by any local authority, the sale

proceeds received should be invested in -

trust securities until the company in
general meebing has deeided otherwise.

(b) remit or extend the date of repayment of
any debt due by g director™.

(B) The following proviso should be added:

* “Provided that nothing herein shall affect
the right of a buyer or lessor to buy or
take lease of the underteking in good

: faith™.

(C) The borrowings by the directors of a company
should not exceed the subsoribed capital plus the
free reserves of the company, without the consent
of the general meeting, but this should not affect
borrowings made before the commencement of the
Aot whick sxceed this amount but are presently
within the power of the directors to make.

(D) No rigid rule should be laid down as. regards
the method of payment of directors’ fees, i.e., the
.company should be solely entitled to decide
whether they should be paid by way of monthly

(Paragraph 87 of the Report).

- €98
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remuneration or by way of fees for attending the
meetings, A company managed by 4.managing
agent should also be entitled, by a special resolu-
tion to pay to dirs=tors a commission, not exceed-
ing in the aggregate one per cent. of the net profits
as defived in the Act, but this should oniy be
allowed where remuneration received by the direc-
tors is & feo for attending the meetings, 7.e., this
shotld not apply where a director is in receipt of a
monthly remuneration. Such commission paid to
directors -shall he treated as working expense.

(E) In the case of a company not having a manang- .

ing agent any commission that is paid to direetors
who are not full-time employees or managing
directors of the cornpany should not exceed in the
‘aggregate 3 per cent. of the net profits as defined in
the Act. Here again, a special resclution would
be required to sanction the payment of such
commissior and the Commiseion shall be treated
as working expense. No director, other than a

full-time employee or managing director, who is*

Jn receipt of any commission from a holding
. company should be entitled vo receive any eom-
mussion from a subsidiary of such holding company.

The &pecial resolution under the above clauses (I})

and (E) should not remain effective for a period
exceeding 5 years, i '

{I") The provisions of clauges (D) and (E) above should

take effect from the day when the Act comes
_into force. ) :

24
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(@) The dirzctors should not contribute more than
Rs. 5,000 per annum to any fund withous the
consent ot the shareholders.
(H) This section should noi apply to prlvata com-
panies othet than pubsidiaries of public companies.
86ALT T
Vacation of office of director (#) The grounds on which the office of director will
be ~vacated should be tied up with the sections -
o denling with the appomtment and disqualification
of directors.

(6) A further ground for vacation should be convie-
tion for any offence which is non-bailable under
the Criminal Procedure Code or any other enact-
ment, for the time being in force.

\ (¢) Another ground for vacation of office should be

. the attainment of the age limit of 65,

_ (d) Fuk-section (2) of this section shouid apply only
to private companies other than private subsidia-
ries.

{e) Substitute the following for sub-clause (d) of sub-
section (1) of this section:
“if he or the private company of which he is
a director fails to pay calls made on him
or such private company in respect of
shares held by him or such private com-
. , pany within six months from the date of
- : such calls being made, or”
New Section

Frequency of, and quorvm at, A new section should be insetted to provide that—
board meotings. (1) a meesing of the board of directors should
T be held at least once in two months; but
where a meefing of the board of directors
. _ cannot be held for want of quorum, that

-— o ——— —

(Paragraphs 92 and 93 of the Repo‘rt).

(Paragraph 109 of the Reporf;).

4

should not be taken to mean that the
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New Section

provisions of this section have been con-
travened and the meeting should stand
adjourned to a later date;

(i1) the quorum. of the board meetings should be

either two directors or one-third of the
number of directors whichever ia higher;

(#i) & resolution passed in circulation by the

directors will be valid only if it has been
cireulated to all the directors present in
India and approved by a majority of
those who would be entitled to vote on
guch a resolution, if it was placed before
a mesting of the directors. Similar
rules should apply to circular resolutions
passed by a committee of directors;

{iv) notice in writing of a directors’ meeting

should be given to all directors for the
time being in India.

Power to restrain fraudulent A new zection similar to the provisions of section 168

persons from managing com-

paniea.

New Section
Prohibition of tax-free pay-
meants to émployees.

A

¥

of the English Act should be inserted. -

Another new section should be inserted as follows :

T

{Paragraph 94 of the Report).

Under this section persons found guilty
of certain fraudulent acts may. be
debarred from taking part in the
management of companies for five
years except with the permission of
the Court.

{Paragraph 88 of the Report),
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- “No remuneration payable by the company
to any officer, employee or sarvant should
be tax-free.”

New Sections
Sections.-on payment to director

b New sections should be inserted ‘on the following
for loss of office, ete,

lines :

{t) No compensation shall be p&yable to a
director of the company, provided, how-
ever, that this shall not be construed to
prohibit payment to a managing director
or manager Tor lose of office in his capacity
as such managing director or manager or

. - to prohibit the payment of any remunera-
tion to him for any other service rendered
by him under the company.

(¢4) Section 192 of the English "Act should be
adapted with the specific provigion that

" no compensation should be payable by
tho company.

(#4i) Section 193 of the English Aot should be
adapted but it should be made clear that
no payment is to be made by the company.

New Section
Register of directors’

A new section similar to the provisions of saction
holdings, ate.

195 of the English Act should be inserted w1th the
addition of the follomnu clause : , °

share-

“Tt shall be the duty of overy diroctor of a
company, and of every person desmed to
be a director to give notice to the com-
pany of such matters relating to himself
a8 may be necessary for the purposes of

Section 189 of the Enghsh Act prohibita
tax-free payments to dlrecﬁors

"(Para.graph 89 of the Raeport).

Section 191 of the English Act regu-
lates payment of compensation by
a eompany to directors for loss of
offica, etec. '

Soction 192 similarly requires the
approval of a company for any
payments to directors in connection
with the transfer of any of its
property to them for loss of office,
ate,

Saction. 193 imposes a duty on directors
to disclose payments for loss of
office, etc., made in eonnection with
the transfer of shares in a company.

Section 194 provides for some supple-
mentary measures for the recovery
of any payment which may have
been made in contravention of sec-

| tions 191, 192 and 193,

(Paragraph 100 of the Report).

This new section provides for ~ the

maintenance of a registor by every

company ‘showing "the 'holdings of
shares in or debentures of a company
or its subsidiary or holding company
by the directors of a company—
whather such shares or debentures are
held by or in trust for them.
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\ . this section. Any such notice shall be
in writing and if it is not given at a mesting

n ) of directors the person giving it shall take’
reasonable steps to secure that it is brought

v up and read at the next mesting of direc-
tors after it is piven. Any person who

makos default in complying with the pro-

visions of this sub-section shall ba guilty

of an offenca and liable on conviction to-

a fine not excoeding five thousand rupees
or imprisonment not exceeding two years
_or to both fine and imprisonment”.

87

" Rogistor of directors, managers Sub-section (1}.-—Add the words “inanaging director”

and managing agents, aftor the word *‘director” in the second lino of
this sub-section. '
Under claunsa (b) of this sub-section it should
be added that where a corporation has
nominated a director, the particulars of
both; the nominating company and the
nominated director thould be given.

Sub-section (2) ({).—TFor practical convenience it is
necessary to provide under this sub-section that
changes to be notified to the Rogistrarin the diroc-
tor, manager or managing agent or any other
particulars contained in the register to be kept:
under section 87 shovld be recorded in o separate

o

. o
Sn ' A SN ' !

The additional clause proposed to be
ingerted. is based on the recommen-
dations of the Millin Commission
(pp. 53-54) and roquires a director
0 disclose information of his holdinge

ina company or its subsidiary or

holding company and provides pengl-
ty for failure to do so.

(Paragraph 112 of the Ropurt),

This suggestion will obviate tho -noces-
gity of ropeating wholesale changes
in. the particulars to bo supplied under
this section overy time if a small
change oceurred containing informa-
tion about all diractorships,

n
!
AV 5\ \)
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8TA
Duration of appointment of
managing agents,

o Y

register with the Registrar of Joint Stock Com-
panies and that this register should be open to
inspection on the payment of usual charges.
Sub-section (2) (14).—The period of 14 days prescribed
in this sub-gection ahoula be extended to 28 days.

A new sub-section should be added imposing an

obligation on directors to digclose such particulars
as are.necessary for the purposes of this section
within 20 days of the acceptance of any other
directorship by them. Section 87 should also
contain a sub-section for a default fine not
exceeding Rs 500. .

Managing Agents

{a) Sub-sections (I} & (£).—These two sub-sections |

should be recast to provide that—
.(4). as regards future managing agency agreo-

ments, the period of appointment in the |

first instance should be 15 years and the
period of renewal of the agreement should
be Limited to 10 years at a time ;

(¢7) no renewal or re-appointment or oxtension
of the term of appointment of a managing
agens should be made except during the
last 24 months of the agresment due to
expire.

A guitable explanation of the term ‘‘re-appointment’
should be added under which re- appointn ent
should mean the appointment of persons having
the same or substantially the same interest in the
outgoing managing agency, but nothing in the
explanation should prevent the re-appointment of

(Paragrz;.ph 117 of the Raport).

i e
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any person or persons provided such re-appoint-
ment does not extend beyond the duration of the
original terw ;
Eﬂj,(m ) As regards gexlstmg agreoments they (Paragraph 118 of the Report).
should all expire on the 15th August 1959
unless they expire befora that date, and
the terms of remuneration preseribed
under the new Act- thould apply to all
such agreements after the Act has been in
force for two years.

Should a managing agent, however, within 2 period
of ono year from the passing of the Act be pre-
pared to bring his terms of remuneration in line
with the provisions of the Act as from the com-
mencemant thereof, with the agreement of the
company, he should ba seligible for reappeintment
for & pariod of ten years as from the date of such
reappointment and the original agreement will
automatically stand cancelled.

0LE -

Notw1thsta.ndmg the terms of any contract that
may subsist in regard to the duration of the con-
tract and the remuneration, all other terms should
bo effective as in the new Act from the date on
which the Act comes into force ;

(fv) private managing agency companies (Paragraph 116 of the Report).
should not themselves be managed by
mansaging agents,




87B
Conditions applicable to mana-
ging agenta.

(8) Sub-section (4).—It should be provided that
the word ‘remuneration’ in this sub-gection should
not include compensation.

Clowse (o) :—This clause should be amended to
provide that—

(3) the following ground should be added to the
grounds for dismissal specified in this clause :
“for fraud or breach of trust or gross negli-
gence or gross mismanagement’ ;

(1) a managing agent can be removed for fraud
or, breach of trust by an ordinary resolution
.while a special resolution will be required in
all other cases to remove a managing agent ;

(¥i) a managing agent can also be removed by
an ordinary resolution for fraud or breach of
trust committed by him in respact of any othar
company under his management which has
been proved in a Court of law;

(#») no resolution should be required to dis-
miss a managing agent who has been convictad
of an offence spacified in clause (a). On such
conviction, his office should ba automatically
vacated subject to the proviso that vacation
should not take place ({) if the offending mem-
ber, diractor or officer of the managing agency
company or firm, as the case may be, is ex-
pelled or dismissed by the managing agent
within 30 days from the date of the conviction
or {¢1) if his conviction is set aside on appeal.

Provided that where an appeal is presented

against conviction, the directors should have the

powar to requira the managing. agent to suspend

o ——— - - -

(Paragraph 119 of the Report),

The question whether a managing agent

. should be removed by an ordinary
resolution or a special resolution for
fraud or breach  of trust or gross
negligence or gross mismanagment
was not free from difficulty. It was,
however, felt that an ordinary reso-
lution should suffice for removing a
managing agent - who was found
guilty of fraud or breach of trust
in relation to the affairs of the com.
pany and for cases covered by ifem
(i44) but a special resolution should
be required in all other cases.

|44



the offending member, director or officer concerned
and in the &vent of the managing agent not
complying with this requiresnent within a period
of 30 days the directors shall have the power to
suspend the managing agent up to the final dis-
posal of tho appeal.

. For the purposes of this clause, any two directors
should have the power to call a general meeting of
the company and the managing agent should also
have the right to make a statement-orally or in
-writing to the chareholders explaining his position ;

Clause (c) :—Should be raplaeed by the following : (Paragraph 120 of the Roport).
| “a transfer of office by a managmg agent shall Tho present section requires only an
‘ be void unless approved by the company by ordinary rosolution, '
. a special resolution.”
y At the end of clause (c) the following provision
ghould be made :

r

“Wheore & managing agent resigns, the directors (Paragraph 121 of the Report).

. of the company shall prepare a statement There is no such provision in the present
of the affairs of the company as on that Act, with the result that soma
date along with a balance sheeb and profit managing agents have resigned, by
and loss account according to the require- collusivo arrangements with their
ments of the Act made up as on that succassor or the directors of the
data and for the period ending on that  company, without rendering aceounts
date and obtain a report from the auditors to the company,
of the ecmpany op such balance sheet

»and the profit and loss account according

%, - A,
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to the roquirements of the Act. The . ‘
resignation of the managing agent shall
be considered along with such statement
of affairs, balance sheet, the profit and
loss account and the auditor’s report.
Until then the resignation shall not be
effective. The acceptance of resignation
of a managing agent under the above
circumstances will not, howeVar, affect
his rights other than as managing agent or
liabilities, wis-a-vis the company. In a
case whore managing agent is removed,
he should have the right to enforce any
claim he has against the company subject
to any counter-claim the company ma.y
have againgt him.”

Thfe uproviso to this clause should be replaced as (Paragraph 119 of the Report),
ollows
(’a) In the case of & managing agent which is
& public company aod whoso shares are
ofticielly quoted on a recognised stock
exchange, the eéxemption granted by
section 87BB should continue, i.e., thera
should be no restriction imposed on the
transfer of shares in such a company
although Government should continue to
bave -the power of withdrawing such
exemption in any case where thay are
convinced that the exemption is being
abused.
(¢} As regards firms and companies other than (Paragraph 122 of the Report).
public compaties as defined above which

£4Z



act as managing agents; thero should be

a schedule” to *the Act providing—

() that every managing agency firm and
company to which the schedule

M

applies should filo with each company
under its management at the time the
managing agency agreement is exe-
cuted a declaration stating the names
of the partners of the firm and their
respective inferests in the firm and

the interests of the co-sharers, if

any, in the managing agency remu-
neration. or, as the case may be, the
nomes of the shareholders of the
managing agency company and their
respoctive shareholdings, as at the
date of the agreement. In the latter
case the declaration should further
indicate whether the shares held are
held beneficially, and if not, the par-
ties on whose bebalf théy are held,
and should further state that there
is no arrangement whereby the con-
trol of the managing agency company
is vested in persons other than the
registorad or beneficial holders. Such
declaration should be signed by a
partner or director of the firm or
company, In the case of managing

. N - i»
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agency agreements in. existence on the
date the Act comes into force the
declaration should.be filed within
three months of that date giving the

- particulars as on the data the Act
comes into force;

(2) similarly, a declaration so signed
should be filed with each managed
company on any change of partners
in the firfh or co-sharers or sale or
transfer of shares in the 'company
giving dotails of such change or ‘of ;
the shares sold or agreed to be sold
or transferred, and the names of per-
sons. foregomﬂ‘ the ¢ld and acquiring
the new interest in the firm or trans-
farring and aequiring the shares sold
or agreed. to be sold;

{%) that the daclaration to ba made under
(1) and (2) above shouid be available
for ingpection at all times during
working hours by shareholders of the
managed . company. The share-
holders should be entitled to copies
of the same on payment of the pres-

eribed fes;

(4) that the managing agency agreement
! should a.utoma.tma.lly and immediately
expire if— :

(2) in the case of a managing agency

e ———— e — et e e e - - - - —_ -
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firm the collective shares of the
persons who were the original
partners at the date the manag--
ing agency agreement was entered
into are ab any time during the
continnance of ' the agreement
reduced to less than a moiety
of their collective shares at tke
date of agresment ;

(b) in the case of a managing agency
cumpany, the voting rights attach-
ing to the shares held collec-
tively by the persons, who were
beneficial shareholders, inj the
managing agency company at the
date when the managing agency
agreement was entered into, at
any time during the continuance
of the agreement falls below
fifty-one per cent. of the total
voting rights . attaching to the
subscribed capital of the
company, For the purpose of

, : this clause, the qualified voting

\ - rights  attached to preféerence

o shares under the Committee’s
/ .o recommendations on section 49
.end any voting rights which may
"be attached to debentures should

-

s! .
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be included in computing the
- total voting rights in the com-
0 pany, :

Clause (e)—Shuuld be amended as in the redraft
given in the Addendum (Ttem 12).

Clause (fy—Should be amended to provide that—

(7) tho appointment of & managing agent
. and the renewal of his agreement ghould
be by ordinary resolution;

{71} removal of a managing agent for fraud
or breach of trust in relation to the com-
pany or for fraud or breach of trust com-
mitted by him in regpect of any other
company ! under his"management which
has been proved in a’Court of law should
also be by an ordinary resolution;

Y

(#%) removal of a managing agent for gross
negligence or gross mismanagement should
be by a special resolution;

(iv) the variations of a managing agent's oon-
tract should be by a special resolution un-
Iess such variations are made with the pur-
. pose of bringing the terms of the contract
in line with the provisions of the Ffuture
Act in which case an ordinary resolution
would suffice,§ - v

{Paragraph 124 of the Report).

This redraft limits the amount of
-compensation payable to the manag-
ing agent’:under, this_clause.

‘(Paragraph 119 of the Report). _

(Paragraph 123 of the Report).
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87C
Remuneration of managing"
egent.

This section should be amended as in the redraft given (Paragraphs 125-130, 132 and 133 the
in the Addendum (Item 13), subject to the Note
appended to it. -

Report).

Clause (1) of this redraft, replaces:

existing sub-gections (1} and (2).
Clausge (2) .defincs net profits and
replaces existing sub-seetion (3), clause
(3) is new and clause (4) provi-
des that the revised ferms of re-
muneration shall apply to all com-
penies after two years have elap-
sed from the date of the commence-
ment of the Act but & managing

" agent who elects to bring the terms

of appointment in line with ° the
provisions of the new Act within
s period of one year from its
commencement,” shall be entitled
to the new terms of remunerailor
from the date on which the new
terms of appointment are brought
in line with the provisions of the
Act.

The principal changes made in these

amendments are as follows:—

(+) limitation of remuneration pay-
able to a managing agent in
respect of his services as &




A

managing agent of otherwise {o
1219, of the net annual pro-
fits; .

' (i) provision. for additional

remuneration in special cases by
a special resolution of the com-
pany which must be appro-
ved by the Central Authority
‘a8 being in the public inter-
esb;

(#31) In the event of absence or
inadequacy of profits the amount

payable to a managing agent -

as remuneration should be

limited to a. maximum figure of

Rs. 50,000/-;

(?v) subject to this maximum the
actual amount of minimum re-
muneration in the event of absence
or inadequacy of profita should
be such’asg is considered reasons
able by the company at its first
or subsequent anmual general
, meeting;

(v) the basis of”caleulation of
» neb profits i3  considerably
altered ;

(vi) & managing agent will nob
be paid any office allowance

6L8
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but, will ' be entitled to be re-

imbursed for all expenses in-.

ourred by him on bebalf of a
managed company ond sanc-
tioned by its directors;

(vii) & managing agent’s remu-

neration will not be payable
to him.till the accounts of the
company have been  sudited
and laid before the meeting; but
minimum remunergtion may be
paid in suitable instalments as
provided by the agreement .,

(viid) the new basis of remunera-

tion to managing agents should
apply to all existing companies
as. €oon a8 two , years- have
elapsed from the date of the
commencement of the Act except
that where a managing agent
elects to bring the terms of his
appointment in line  with
the provisions of the new
Act, within one year of
the commencement of the new
Aot (vide section 87A of the Act),

the new basis. of remuneration

ghall apply from the date op

A
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New Section

Managing Agent not to hold A new section should be inserted between sections 87C

office of profit in managed and 87 CC debarring a managing agent, his]firm
~ company. or partner or his private company or a director or
manager of the private company from holding

any office of profit in the managed company. in

respect of which he can draw separate managerial’

. remuneration in addition to the remuneration
payable to the managing agent wunder the
‘ agreement. - :
New Section

which the terms of appointment
of the managing agent are
brought in line ‘with the new
Act.

(Paragraph 131 of the . Report),

(Heneral powers of managing A new section éhould be inserfed as in the redraft (Pa,régraph 134 of the Report).

agents, given in the Addendum (Ttem 14).

The object of this new section and

schedule relating o it is to lay down
the general powers of managing
agents wis-a-vis directors. The sche-
dule attempts to summarise in a
convenient form the powers fo be
exercised by the managing agent.
The scheme of the ‘schedule is that
cerbain general powers of manage-
ment are given to the managing
agenta in clauses (2) and (3). Even
within%the limits of these general
powersEeertain specificipowers will
not be exercisable by managing
agents except with the specific
approval of the directors of the coms
pany. These powers are set oub

182



87D
Loans to managing agents - .

New Ssction

Addendum (Item 15).

2

in clause (4) of the schedule. It
is, therefore, provided that in res-
pect of genmeral powers given to
managing agents, the directors may
order that they shall be exercizen
by the managing agents under
their contrel and direction.

Should be amended as in the redraft given in the (Paragraphs 136 and 137 of the Report).
~ The amendments proposed in this

section follow closely the amend.-
menta in section 86D and the principal
changes made in it are the same as
in that section,

Restrictions on purchases and A new section toreplace sub-section (5) of section 87D (Paracraphs 141 to 145 of the Report).

salea and retention of commis-

sion received from third par-

ties, by managing agents and

their power to act as distri-
. butors of the managed com-
- Ppanies.

'
¥

B
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and to deal with commissions on sales and pur-
chages by managing dgents should be ingerted to
provide that— : |

{a) (i) in no case should the managing agent or his
' agsociate be entitled to receive commission from
the managed company in respect of goods bought
on behalf of the managed company ; nor should the
managing agent or bis agsociate recaive any com-
migsion for selling the finished products of the
managed company from the managed company’s

. . N

In the Committee’s opinion the pro-

blem appears to fall under the three
broad headings:— -

(i) whore tho managing agent is
acting as tho buying and/or sell-
ing agont for the managod eom-
pany, commission being paid to
him by the company ;

> >

o \;
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factory or from the managing sgent’s head, offico ;

(#) the company should,  however,. ba entitled to
appoint the managing a.rrent or his associate to be its
distributor for the sale of its produets at any. place
outside the State in which such products are manu-
factured or the managing agent’s head office is.
gituated provided that the managing agent already
maintains his offices in the other parts of the coun-
try or outside the country forhis own business and

. the remuneration payable to him as such disbri-
butor is in the opinion of the directors reasonable
and is prescribed by. special resolution appointing
him as such and norother expences are payable by
the managed company ;

- (#t7) the period of such appointment should in no case

exceed. five years at a tims;

(iv) particulars relating to such appointment should
be entered in the register of contracts and available
for the ehareholders ;

(v) the material terms of the proposed confrach
should be set out in the resolution ;

(v#) the resolution should specifically provide that
payment to the company for any goods; materials
or property supplied by the company shall.be made
within a month from the date of supply.

(6) (i) The managing agent should, if so authorised
by an ordinary resolution of the managed company,
be ontitled to retain any ecommission or other re-
muneration which he may earn in his capacity as
managing agent, manager, agont, secretary or dis-
tributor of any other body corporate or concern,
on any goods, power, freight, repairs or other ser-

(1) where he is acting as managing
agent, selling agent, eto., for some
third company and receiv.s com-
mission from such a third com.
pany in respoct of sales made by
such company to the mana,cfed
company; and

{#42) where thers are contracts bet-

weon. the managing agent and.

the managed company.

It was felt that it was the duty of the
managing agent as such to procure
raw materials, ete., for the managed

company. It wa: also felt that

under normal cirsumstances it was
the duty of: the managing agent as
such to sell the finished products of
the managed company whore sales
wore offected from the managed com-
pany’s factory or from the managing
agent’s head office. It was not
considored, howevar, that the manag-
ing agent was under any obligation

to sot up distributing centres for the

purposae  of dlbﬁnbutmn of the
managed company’s products. It was
considered that it might be in the

~

o
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‘ vicer contracted for bg; him on behalf of the mana- interest of the managed company
‘ ' ged company ; provided the prices charged are at  that the managing agent should, in
market rates or are otherwise reasonable practice, act as such distributor aa

he had the knowledge of the produocts

(#) the details of such contracts should be en.tered * and had a greater interest in promot-

in a separate register which should be open to ins- ing sales than a third party might
poction under the provisions of section 91A, possibly have,

. .. Asregards tho casts where the mana.glxicr
(¢) (¢} Except with tho consent of the company in agent is in raceiph of commission from

) general meeting by a spocial resolution, no com-  third parties in respect of goods sup. -
pany shall enter into any contract with the manag- plied by such parties or serviess ren-
ing agent or any partner of the managing agent, derad to the managed company, it §

if the managing agént is a firm, or any director or was agreed that in many cases it
membeor of the managing agent, if the managing  might well be in the interesh of the
agent is a private company, for the sale, purchare managed company that these arrange-
or supply of goods, materias or property  ments should continue, e.g., the-

or for the under-writing of any shares or deben- case of & managing agent of an elac-

. tures to be ISBIIBd by the G‘ompa.ny R tricity company which supplies

' : . power to & mill under the same
. ' '(#5) no such contract should be for a period exceed-  managemont, provid-d that in all
ing three years; _ ‘cagses the prices charged %o the

managed company were in tha opis
(#¢) the material terms of the proposed contract nion of the directors markot prices
should be set out in the resolutlon H or otherwise reasonable, .-
(iv) the resolution should spemﬁcally provide tha.t As regards principal-to-prineipal con-
payment to the company for any goods, materials Ytradts it was also appreciated that
or property supplied by the company shall be circumgtances might arise where it
y ‘ -\5‘1 - .p-: - S . ‘\!
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tnade within & month feeii the date of supply ;

(v) the details of such contracts should bo entered -

_in @ separate register which should bo open to
inspection under the provisions of section 91A.
i

. {d) The managing agent shall account to the managed

87E
Loans to or by companies under
the-same management,

company for all rebates, commission or other
remuneration Jother than those psrmissible under
{a), (b}.and (¢) above or remuncration allowable
under section 87C of the Act].

{e) All existing contracti- between a managing agent
and the managed company or between a manag-
ing agent and a third party relating to any of the
matters mentioned in clauses (@), (b) and (¢) above
should terminate not later than five years from the

+ date of the publication of the Report and no
future contracts on these matters should pe
entered into except on the terms seb outb in those
clauses.

This section should be amended as in the redrat
given in the Addendum (Itenr 16) with the follow-
ing_further provisions : . _

(2) Wlth regard to existing. loans a.nd guara.ntees
which go beyond the provisions of the above item
of the Addendum (Item 16) they should be brought
in line with the provisions in question within six
months from the commencement of the new Act,

(#) Similarly the-existing loans and guarantees which
go beyond section 86D (loans to directors—Item
11 of the Addendum) and the existing: loans, gua-
rantees and curreut. accounts which go beyond the

LY

T

p

N ¥

wad in the interest of the managed
company that these should be allow-
ed.

N

+

41114

. - (Paragraph 138 of the Report). -

The .. principal changes made in thia

section are as follows :

(1) The grant of loans to a company
under the same managoment as the
Jending company or the making of

_any guarantes or the prowdma of
any security to any such company is

prohibited unless sanctioned by a
special resolution. The explanation

to sub-section (1) of the redraft

‘attempts  to define a company

N/



. . !
provisions of section 87D (Item 15 of the under the same management. Under
Addendum) ghould be brought in line with the the explanation companies are to be

provisionslof_' theso sections i.e., seotions, 86> and  deemed to be under the same manage-
87D, within six monthe from the commencoment  ment if any parson occupies in
of the new Act. respach of these companies one or the

other of the pesitions, namely, (i)
. manager, (i) managing  director,
(¢#) managing agent, (iv) partner

N of the  managing .ageney  firm,
(v) member or divector of the managing
ageney company where the managing
agent is a private company or {(vi)
where the majority of the directors
of both the companies were common
to ocach company.

(2) Exemption is provided for the
making of loans by a holding com-
pany to its subsidiary or by any
managing agent to any company
under his management or to the ~
. giving of a guarantee or security by

: holding eompany or managing agent

in respsct of any loan granted to

such subsidiary company or to com-

panies under the management of

. the managing agent. ’
’ (3) Provision is made for a penalty for
contravention of this section with
. . : the proviso - that where any loan
r & > %
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87F

maide in contravention of this asction
has been partially repaid, the peralty
willbe proportionately reduced.

Purchase by company of shares (a) This section should be amended.to provide that—  (Paragraph 139 of the Report).

of company under same

managemeont,

(7) the directors of a managed company by the The principal changes made aro as

unanimous consent of all directors for the time  follows:

being present in India should be entitled to

invest up to but not exceeding I0per cent. of the (1) A limit is impcsed on the amount
subscribed capital of the company in which of investment which commanies with-
the investment is to be made and not exceeding in a particular group can make in
20 per cent. of the subscribed capital of the inve-  the shares of the other companies
sting company in a “particular group”, For the in that group.

purposes of thie section the phrase “ particular

group ”’ should be defined as meaning and (2) This limit is fixed at 70 per cent.
including in relation to any company makingan  of the subscribdd capital of the com-

investment :— pany in which the investment is to
(1) the managing agent of the investing com- be made and nof exceeaing 20 per
pany if such managing agent is a com- cent. of the subscribed capital of the
pany ; investing company in the particular

(2) any company in respect of which the-same group.
person occupies both as regards the invest- -
ing company and such other company (3) An attempt has been mada to de-
one or other of the following positions, fine “ particuler group .
. vamely, manager or managing director or .
managing agent or partner of the manag-
ing agency firm or member or director of
the managing agency company where the
managing agent is 2 private company ;
(3) any company a majority of whose direc-
tots comprise a majority of the directors
of the investing company ;

L9¢
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(¢1) where either of thesa limits was to be excesded
the sanotion of the company in general mesting
by a special resolution-should be obtained;

{(7i2) all non-investment companies should annex
to their balance sheets a list of companies with-
in their particular group in which investments
kave been made ;

(iv) the resolution of the'board to make such an
investment as contemplated in thigs secticm
should be passed only at & board meet-

~ing and not by cirenlation, and a special notice
of the proposed resolution must be circulated

- o all directors for the time being present in
Irdia.

(b) It should be provided that this soction does not

apply to & private company unless it is,the subsi- -

diary of a public company, or to banking and
ingurance companies but the section should apply
to investment companies. This section should not
affoct existing investments or apply to the invest-
ments. by holding companies in their  subsidiary.
{c) It should be further provided that this section
should take effect from the date of publication
. of the Committee’s Report., |
(@) The section should not apply to investments by
managing agents in companies managed by them,

Restriction on managing agent’s May be omitted.’ !

power of management,

X

v

In view of the provisions of the new
sections 86CC and B7CC it is un-
necessary to retain this section,

3. s
i,

Mo __ P e ——
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87H
Managing agent not to engage in
buginess competing with the
besiness of managed company.

New Section

Prohibition of stipulavions re-
quiring the appointment of
the same managing agent for
the transferee companies on
transfer or amalgamation.

Should be amended as in the redraft given in the
Addendum (Itom 17),

A new section should be inserted prohibiting the
existing practice of inserting in managing agency
" agreements claures forbidding the amalgamation
or reconstruction of companies unless theold
managing agents were reappointed managingagents

of those amalgamated orreconstructed companies.

(Paragraph 140 of the Report).
The principal changes made in these
ambndments are as follows:

() an explanation of the words ‘ on
his own account’i.e. what consti-
tutes business by a managing
agont on his own account. Under
sub-section ({?) of tho rodraft
of the saction a partnership firm,
a public company or a private
company over which the manag-
ing agent exercises control to the
extent indicated in the sub-
section are all covered ; .

(7¢) contravention of the provisions
of this redraft is mado penal
but any profits or bonefits which
a managing agent receives from
such business will bo decmed to
be held by him in trust for the
company of which he is the manag-
ing agent.

The Committes is of dpinion that any
such clause requiring the old manag-
ing agents to be reappointed managing
agents
propozed to be reconstructed or
amalgamated would be generally
against the intereste of the com-
panies which are proposed to be

of the companies which are

682



reconstructed or amalgamated and,

g ' .o therefore,” objactionable in principle,

The intorest of the managing agents

must be subordinate to and not

/ ‘prevail over the interest of the
principal companies,

871
Limit on number of directors  Should be amended asin the redraft givenin the (Paragraph 84 of the Report).

appointed by mapaging agent. Addendum (Ttem 18).

067

Manager and Managing Director
New Section

Appointment and torms of office A now section as in the draft given in tht Addendum (Paragraph 146 of tho Report).
of manager and managing  (Item I9) should be insertod.
director. ' The principal changes made in -these

: amendments are as follows:

(t) No firm or body corporate
can be appointed as manager.

(#1) No person shall be appointed
af manager oOr managing
director for 2 socond com-
pany except with the unani-
mous resolution of the
directors passed at & board
meeting, \



New Seétion.

Investmentz of company to he A new section should be inserted after section 88 to
held in its name, provide that all investments held by o ccmpany
ehould be registerrd in the name of the company,

the only exception being the qualification sharas

required " to qualify a nominated director of a

company, but such shares should be in the posses-

sion of company or its bankers.

»-

¢4i4) Certsin disqualifications aro

()

imposed on persons who can
be appointed as managers.

The term of appointment

» of a manager or managing

director should mnob . excead
& yoars al a time.

{») No agreement . employing

any person, firm or body
corporate to any office or
place of profit ir a company
should be made for a period
of more than & years at a
time.

fui} If & company wants to pay

¢oramigsion to  managing
directors  based on netb
profits, the calculation of
nat  profits should bo the
game as in seciion 87 C.

The Commiites considers this apecifie

provision in the Act nocessary as it

would

pany.

reduce the temptation to

misuse the invostment of the com-

163



91A
Disclosure of interest
diractor.

by

This section should be amendod as follows :

(Paragraph 96 of the Roport).

. (&) Sub-section (1y—Sub-section (3) of section Compare soction 199 of the English

199 of the English Aet should be intro-
duced ae a second proviso to this sub-
saction.

Thia section should be rvead

with secticn 86F. Tha section should
be insorted in the group of sections
dealing with directors. »

{b) Sub-section (5) of section 199 of the English The principal changes suggested hy

Act should be incorporated in this sub-
section. .

(¢} Provision for giving of annual notice of
directors’ interest in accordance with the
proviso 3 to section 48 of tho Draft Bill at
page 124 of the Millin Commission’s
report should be made under this sub-
soction.

(d) Sub-section (2).—The penalty preseribed
in sub-section (2) shonld be enhanced to
Rs. 5,000,

{¢) Sub-section (3).—S8hould be so extended as
to entitle a shareholder to demand a copy
of the register on payment of a fee of six

the amendments are as follows :—

(1) The general notice of his

interest in any contract or
arrangement with any firme
or company  which any
director is entitled to give
under the proviso to sub-
section (1) must be given ab
a moeting of the directors or
the director concernod should
takko reasonable steps to
secure that it is brought up
and read at the noxt meeting
of the directors after the
notice is given. [Vide pro-

"
)
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1B
Prohibition of  voting by
interested director.

- ) { ~

annas for every 100 words or fractlona.l
| part thereof,

v
viso, to sub-section (3) of

section 199 of the Knglish
Act].

(2) Nothing in the provisions of

this cection should affect the
operation of any ruls of law
restricting directors of a
company from having any
interest in contracts with the
COILPANY.

{(3) The general notice under the

proviso to  sub-section (1)
should be given annually
and remain effective only
up to the date of the
next annual general meeting,
vide- proviso 3 to section 48
of the Draft Bill at page 124
of the Millin Commission’s
report.

(f ) Sub-section (3-A).—Add a new sub-section (Paragraph 97 of the Report)

3-A which should provide for the register
to be placed before the meretings of the
board and be cigned by oach director
present at the mesting.

(@) Sub-section (I).—This sub-section should be

(Paragraph 98 of the Report),

amended to provide that.a director shall not That the interested director should not

take any pmt in the proceedings of the mesting of

participate in the proceedings of a
meoting of a board at which the con.

14
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s board of directors at which a contract in which
he is directly or indirectly concerned or interested
is baing discussed and voted upon,

(b) Proviso to this sub-section should be modified as
follows :
“ Provided that this sub-section shall not apply
to: '

(¢) any contract or indemnity against any loss
which they or any one of them suffer by
reason of becoming or being sureties or
surety for the company ; or

{(32) any contract or arrangement witl. any
other public company :in which the
interest of the direstor in such othor puq-
lic company consists solely in his being &
diractor  thoreof and the holder of not
mora that the number of shares in such
other public company requisite to_qualify
him as a director’.

¥ . .

s v

tract in which ho iz directly or in-
diractly concerned or irterested is
being discussed is an obvious safe-
guard against ‘malpractices, A
further point whether such a dirse-
tor should be required to withdraw
from the meeting of the hoard at
which the subject is discuased raised
some¢ points of propriety and the
Committee decided that the
interested - director might sit at the
board meetings but should not be
entitled to vote on such cases.

e ¥
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(¢} Sub-section (2).—The ponalty prescribod under

this section should be increased to a fine of Rs, 5,000,

81C
Disclosure to momboers in case of () The scope of this sectxon should be extended to
contract  appeinting . a contracts.or arrangements for the appointment of
mMAnager. managing directors,

) (b) It should also be provided under sub-section 1)
of this section thas every member of tho company
concarned shall be entitled to call for a copy of the
contract in question on payment of a fee of six
annas per hundred words or fraction thereof.

91D

- Tontracts by agents of company Sub-section (z) shouid be amended as follows :
in which company is undis-
closed prinocipal, “Every such manager or other agent shall
forthwith deliver the memorandum afore-
said to the company and send copies to the
- directors. Such memorandum shall be
. . filed in the office of the company and laid
before the directors at the next directors’
meeting to be held within a period of not
more than one month from the date of

such contract.”

- --02 to 102]. Prospectus,

These sections should be amended ag in the redrafts
given in the Addendum (Item 20) whlch are

Sections on Prospectus

(Paragraph 99 of the Report.)

The suggestion follows the general line
that the pcsition of a dirsctor in this
matter should ba the same as thai of
a manager Or & managing ageft,

Tt is not necessary to provide in this
‘sub-section that the directors’ meet-
ing before which the memorandum
mentioned in sub-gection (2} should
be laid should be held not more than
one month from the date of the
contract ; otherwise, the object under-
lying this prowslon will be largely
defeated.

(Paragraphs 53 to 69 of the Report)

g6e
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based largely on sections 37 to 51 of the Knglish
Act as read with the Fourth and Fifth Schedules
to that Act and the recommendations in the
Millin- Commission’s report. In the section of
the redraft dealing with liabilities of directors,
ete., in the prospoctus, the provisions of section
12 of the (British) Prevention of Fraud (Invest-
ment) Aet, 1939, which penalizes the reckless
making of any statement, promise or forecast
which is misleading, false or deceptive and thereby
induces a person to subscribe to an issue 'of capital
are incorporated.

A separate schedule corresponding to the Fifth

Schedule to the English Act setting out the matters
to be disclosed in & statement in lieu of a proepec-
tus will also have to bo prepared.

Sanetion to the issue of capital should be accorded by

the Controlier of Capital Issues subject to the con-
dition that the prospectus conforms to the pro-
visions of sections 92 to 102 of the Indian Act.

The principal changes are :

{?) an appreciable enlargement
in the requirements as to the
particulars which should be
disclosed in a prospectus.
These particulars are in-
cluded in a schedule to the
redraft instead of being in-
merted in the Act iteelf as in
the present section 95 of the
Indian Companies Act ;

(#2) the insertion of & new section
in the Indian Act requiring
the previous consent of ex-
perts to the citation of their
opinion or views in & pros-
peetus issued to the public;

(#4%) the inseriion of a require-
ment in the Indian Act that
copies of all material con-
iracts entered into by the
promoters, vendors or others
during the two years prior to
the date of the issue of a
prospectus should be annexed
to it -

(tv) the insertion of a new pro-
vision in the Indian Act that

“

d
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no prospectus should be
issued more than ninety days

after the date on which it was = -

delivered to the Registrar;

(v) the tightening up of the con-

ditions laid down in section
92 of the Indian Companies
Act for the registration of a
prospectus ;

(vi) the {:ighteni_t;g up of the provi.

sions of section 101 of the
Indian Companies Act relat-
ing to “ minimum subscrip-
tion ¥’ ; '

(vif) tbe insertion of a provision

in the Indian Act on the
ines of section. 50 of the
English Act, 1948, fixing the
time for the opening of sub-
scription lists.  The Com-
mittee has suggested in its
redraft that the time should
be five days after the issue of
a prospeglus ;

(v#i3) the insertion of a provision

in the Indian Act requiring
the promoters to apply to a
recognised stock exchange
for permission to deal in the
shares and debentures within

162
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New Seclion

ten days of the first issue
of the ‘prospectus, in which
a promise was made that such
an application would be
made. If no such applica-
tion iz made or permission
to deal is refused by the
authorities of the stock ex-
change concermed before the
expiration of three weeks
from the date of the closing
of the.subscription lists the
moneys received from the
subseribers should be refunded
to them forthwith.

Construction of reference to A™new section correspondmg to section 55 of the One of the methods by which savings

offering shares or debentures
to the publie.

English Act should be inserted.

are attracted from the public is
through * placings” by a broker’s
or issuing office or investing syndi-
cates. ‘While it will be hard to,
provide statutorily that every pla-
cing must be deemed to be an offer
for sale, such placings as are to all
intents and purposes “ offers to the

public ** should be brought indispu-

i1



Allotment

103 .

Restrictions on. commencement Sub-section (Z).—The provisions of section 109 (1) (¢)
of business. of the Xinglish Act should be incorporated under
this sub-gection.

: 104

Return as to allotments Sub-section (I).—A separate clause under this sub-

section should be inserted to deal with bonus shares
and to distinguish fthem from shares issued
otherwise than for cash. It should be laid down
that no contract need be filed in respect of honus
shares. .

tably within the provisions of the
Act (vide recommendations of the
Cohen Committee), The object of
this section is tfo cover such
placings.

The amendment provides that no
company can commence business till .

it has made sure that no money is
liable to be repaid to applicants for
any sghares or debentures which have
been offered for public subscription
by reason of failure to obtain per-
mission for the shares or debenture

t0 be dealt in on any Stock Fixchange

— -
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Commissions and Discounts
105 ‘

Power to pay certain com- (a) The rate of commission mentioned in sub-section See section 53 of the English Companies

missions and prohibition of (1) of this section should not exceed 10 per cent.
payment of all other com- :
missions, discounts, eto.
(&) A now sub-section should be added to provide
for a penalty in cases of infringement of this section.
The maximum penalty should be a fine of Rs. 500,
New Section

Application of Premiums re- A new section similar to the provisions of section 56
ceived on issue of shares. of the English Act should be added after section
105 and before section 105-A of the Indian Act.

105B

Issue of redeemable preference (@) The penal provision in sub-section (2) of this
shares. section should extend to the whole section and
! thercfore, should be shown under a separate sub-
section (3).
(b) Sub-section (3) of section 58 of the English Act
should be incorporated.

Act.

There is no specific provision in the Act

\

regarding the application of pre-
miums received on the issue of
ghares with the result that misuse
of the funds thus collected has not
been lacking. The object of this new
section is to lay down specifically
how the premiums collected on the
issue of shares should be ntilised.

008




105C

Further issue of capital

106

Statcment in balance sheet as to
cominissions and discounts,

107
Power of company to pay in-

terest out of capital in certain
cases.

108

Limitation of time for issue of
certificates.

Should be amended as in the redraft given in the (Paragraph 52 of the Report).
Addendum (Item 21). The redraft is based on the considera-
) ) ' tions set out in the judgment of the
' - Supreme Court in a Bombay Life
' - Insurance Company case.

May be deleted as information sought to be disclosed
Jn this gection must be disclosed in the statutory
form of balance shect.

Payment of Inlerest out of Capiial.

Sub-section (7) should be delsted The requivements of this sub-section
can be more properly dealt with in
the accounts provisions of the Act.

-~

Certificates of Shares, elc.

{@) Sub-section (I).—Should be replaced by the pro- The principal change made in sub-
vigions of sub-section (1) of section 80 of the  section (1) of suetion B0 is the expla-
English Act subject to the stipulation that: a  nation given of the expression
company should be entitled to a period of three  ‘transfer’ which for the purposes

10€
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New Section

Certificate to be evidence of
title.

- 109
Certain mortgages and charges
to be void if not registered.

months after the allotment or from the time a valid
transfer has been lodged within which to deliver
the certificates.

(5) Sub-section (2).—The default fine under this sub-
section should be Rs. 500 per day instead of
Ras. B0 per day.

A new section similar to the provisibns of section 81
of the English Act.should be inscrted.

Information as fo Mortgages, Charges, elc.

{a@) A separate clause should be inserted under sub-
zection (1) requiring a charge on calls made but
unpaid to be registered.

(b) A comma should be inserted after the word
“ pledge ” in sub-section (1) (e).

{c) The word *‘ British ** in this section should be
deleted and the explanation in sub-section (2)
should also be deleted.

(d) Government should consider the question of the
amendment of the Indian Rogistration Act as

- guggested in paragraph 226 of the Report.

of this sub-secotion means a transfer - -

duly stamped and otherwisec valid
and does not include such a transfer
as the company is for any reason en-
titled to refuse to register and does
not register.

Section 81 of the English Act provides

that the certificate of the company
shall be prima facie evidence of title
to the shares. 3

Compare section 95 (2) (¢) of the English
Companies Act.

(Paragraph 226 of the Roport).

A
v ¥
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121
Registration of satisfaction of Provision should be made in this section for the Compare scction 100 of the English
mortgages and charges, ontry in the register of mortgages of part pay- Act.
‘ ment or satisfaction of a charge.
125
Right to inspect the register of (4) Sub-section (2) should be amplified to enable a  Self- explanatory.
debenture-holders and to have member of the company to obtain from the -
copies of trust deed. company, on payment, a copy of any trust deed

gecuring debentures.

{b) Sub-section (8).—Powers should be given to
Courts under thig section to compel the supply
ofa copy of the debenture trust deed where
the company has refused to supply.

{e} The penalty clause under this section should ,
apply only to officers of the company who were ) \
in default. .

£08

New Section

. .
Company not to issue deben- A new section should be inserted prohibiting a (Paragraph 227 of the Report).

~ tures with voting rights. company from issuing debenfures with voting
' rights. .
New Section :
Liability of trustees for deben- A new section on the lines of section 88 of the English (Paragraph 228 of the Report). ¢
ture-holders. Act should be incorporated. This . section  prevents debenture

trustees from escaping their liability

where they do not show the degree

! of care and diligence required of them
. under the trust deed. (Both the

. Cohen Committee and the Miilin




Commission recommended the inser-
. tion of this provision,)
; .

. Matements, Books and Accounts
130 to 135 .

" 8setians on accounts. . These sections should be amended as in the redrafts The principal changes made in the
| . given in the Addendum (Ttem 22). accounts provisions have been ex-

_ plained in paragraphs 147 to 170 of
New Section ' the Report.
' Managing agent and others A new section should be inserted making it obligatory (Paragraph 159 of the Report),
to give information re- for managing agents and others to give information
quired to be disclosed in to the ecompany or its anditors in respect of parti-

accounts. culars and information required to be disclosed

- in accounts.
New Section

Construction of references to A new section on the lines of scction 163 of the The object of this section is to excludo
documents annexed to  English Act should be inserted, © the directors’ report or the auditors’

accounts. report from the documents which are
ordinarily apnexed or required:to be
annexed to a company’s- accounts.
If, however, these reports contain
such information as is required to be
disclosed in the accounts of a company,
they should be annexed to the acco-
unts. . -

P08

. Inveshigation by the Registrar
137 to 143 '

Seetions on investigation and These sections should be replaced by the provisions (Paragraphs 190 to 197 of the Report).

The powers conferred on the Board of

. | | | \
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ingpection,

*d Jo W 1I9%

1

of sections 164 to 171 of the English Act, which
should be suitably adapted to meot the circum-
stances of this country; in partioular,

(1)

(2)

" (3)

(4)

(5}

reasonable information as mentioned in
sub-clause (8) (3) of section 165 of the
English Companies Act, 1948, would inelude
all such information relating to the caleulation
of managing agent’s commission on “net
profits” under the terms of section 87C of the
Indian Companies Act which has been

" recommended for adoption;

the power given to an inspector to investigate
the affairs of a company under these sections
should also extend to the investigation of the
affairs of the related managing agency
Company so far as may be necessary for the
purposes of his investigation of the affairs of
the managed company;

the word ‘officers’ appearing in section 167
of the English Act should be elaborated by
means of an explanation to include directors
and' partners of the managing agent of a
company where the managing agent is a
company or partnership as the case may be;

wherever the words “Board of Trade” oceur

in the English sections, they should be
replaced by the words “Central Authority™ ;
section 169 of the English Act should be
amplified so as to enable proceedings to be
taken thereunder against the managing agent
of a company and the directors and officers
of such managing agent;

Trade in England under seetions 164
to 171 of the English Act are consider-
ably more extensive than those con-
tained in sections 137 to 143 of the
Indian Aet. Not only can the Board
of Trade initiate investigations into-
the affairs of & company on the applica-
tion of a specified nnmber of
shareholders (164) but can also do so
on their own motion where—

(@) thv company by a special resolu-
tion, or

{b) the Court by its order, or

(c) the Board of Trade as a result of
information received by them or
informal enquiries conducted by
them consider that such investi.
gations should be held (1€5).

The powers of the investigators are also

considerably enlarged (166). Inspec.
tors are also empowered to call for
documents, examine officers and-
agents of a company on ocath and to-

- examine such other persons as they

consider necessary, provided the
Court orders such examination (167).
On an inspector’s report the Board
of Trade can initiate eriminal action
or move the Court for winding up the
company and/or file a suit in Court on.
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(6) there should be 2 new provision elther among

. “the investigation sections or at some other

place whereby a person accused of any

offence under the Indian Companies Act may

*  become a competent witness in the proceed—
ings relating to such offence.

- 'The provisions of cections 172 to 175 of the Dnghsh :

Act should also be incorporated subject to the fol-
lowing modifications:—

(1) where an application for investigation into
the ownership of shares of a company is sub-
mitted to the Contral Authority it should be
open to the Central Authority to demand 'a
deposit not excceding Rs. 1,000 before an in-
vestigation is ordered and where the Central
Authority finds the application as frivolcus
or vexatious it should also be compstent to

. remover from the applicant the cost not .

exceeding Rs. 5,000 inclusive of the amount
of deposit;

(2) further, both in respect of the provisions of
sections 164 to 171 and 172 to 175 of the
English Act, where investigations into the
affairs- of a ma.na.gmg agent are considered
nécessary the appropriate sections of the
English Act should be suitably adapted in

* the Indian Companies Act to permit all such

"'investigations being carried oub. In parti-
cular the power given in sub-section (3)

L ¥ }. . 'Y

- ———— —— e ——— LN

behalf of the compa.ny for recovery of

damages in respect of any fraud, -mis-
feasance or other misconduct in con-

" nection with the. promotion or forma-
tion of the company or in the manage-
ment of ifs affairs which may have heen
disclosed in the inspector’s report or in
the recovery of - any property of the
company which may have been mis-
applied or wrongfully retained (169).

Further, there is- provision for the
recovery of expenses of investigation
under certain conditions from the
persons found guilty of misconduct or
misfeasance or other offences (170).
Finally, section 171 of the English
Act provides that inspector’s report
if duly authenticated "shall be admis.
sible as evidence in any legal'proceed-

i
A
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of section 172 of the English Act to the share- ings. The rceommendation with regard

holders of a company shduld extend to the
investigation of the ownerahip of shares also
in respect of the related managing agency
company; and

(3) Where under this Act, any question arises as to

whether any person or concern is an associate of
an existing managing agent; the same prescribed
number of shareholders as are entitled to make a
complaint against a company ghould also ba
entitled to complain that the particular concern
is an associate of the existing managing agent and
that the provisions of the Act are being contra-
vened thereby. In such cases, the Central Autho-
rity should have the power to call upon the party
alleged to be an associate to make =n affidavit

, that it is net so and on the making of such an

affidavit the Central Autherity should take such
further action az it considers necessary. Any

to.sub-clause (b) (3) of section 165 of
the BEnglish Act as to giving informa.-
tion about managing agent’s com-
mission arises from the number of
adjustments to be madse in caleulating
the net profits for the purpose of the
managing agent’s commission. Con:
sequently, it is desirabl- that share-
holders should be entitled to-obtain
this information.

The provisions of sections 172 to 175
of the English Aect are designed to
initiate investigation into the owner-
ship of shares in or debentures of, a
company. Hare, too, the Board of
Trade may act either.on the complaind
of & number of sharehrlders or of
their -own motion and the irspectors
are given extensive powers to caity
on the investigations (172). The
Board of Trads alto are empowersd
to call for information from such

" persons ag in their opinion may be
interastad in sheres or debenturss

Log




New S:etion

one of the shareholder making a complaint to the
Central Authority on this point must also be under

an obligation to make a similar affidavit in the -

complaint to the Central Authority that a parti-
cular person or concern is an associate of a manag-
ing agent, : :

Accused in a case under the A new section should be inserted at a suitable place

Indian companies Act to be
made a Competent witness in
a Court of law.

144 and 145
Soptions on auditors H -

149

to provide that in modification of racticen 342 of
the Criminal Procedure Code a person accused
of any offence urder the Indian Companies Act
may become a competent witness in the proceod-
ings relating to such offence in a Court of law,

given in the Addendum (Item 23).

Service and Authentication of Documents

Service of documents on This section should be amended as follows:

Registrar,

“A document may be served on a company by
leaving it at, or sending it by ordinary post
under a postal certificate or by registered
post to, the registered office of the cornpany.™

r

~« k
1

(173) and to impose restrietions -un
euch shares or debentures pending
the conclusion of an investigation
(174) although privileged ecommuni-
cations made by clients to solicitors
or banks are partially exempted from
the provisions of the above soctions
(175).

. (Paragraph 191 of the Report).

These sections +hould bo amended as in the redrafts The principal changes made in those

redrafts have bean set out in para-
graphs 171 to 182 of the Report.

Self-explanatory.
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Tables, Forms and Rules as fo prescribed matters
151 '

<

Application and alteration of Sub-sections (2) and (3) of this section should be The Committee has recommended in

tables and forms, and power
to make rules as to prescribed
matters, : (@) that the compulsory regulations under Table
’ - ‘A’ in the First Schedule of the Act and the
form of the balance sheet in the third schedule
except as mentioned in our redraft of section
132 (vide item 22 of the Addendum) should

not be altered or added to ;

amended so ag to provide.—

{b) that in regard to the other matters mentioned
in the section, the forms and tables may be
altered or added to by the Central Authority.

Arbitrotion and Compromise

153
Power to compromise with Sub-section (2): Add the words “and voting’’ between
creditors and members. the words “present’’ and “either”.

_ New Section y
Information as to compromises A new section should be inserted incorporating the
with creditors and members. - provisiong of scction 207 of the English Aet, with
: the following addition :
\ “the terms of the compromise should be included
in the notice under sub-section (1)”. '

paragragh 34 of its Report that the
compulsory regulations in Table A
should be converted into substantive
sections of the Act, If this recoms
méndation is accepted suitable amend-
ments to this section will have to be
made., If, however, this recoms
mendation is not accepted, suba
gections (2) and (3} of this section
would have to be amended as shown
in column 2.

The object of this amendment iz to
ensure that decisions in regard to
compromises and arrangements are
taken by a majority of three-fourths
of the members present and voting
in class meetings.

'(Paragraph 229 of the Report).
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, . 1B3A
Provisions for facilitating ar-
rangements and compromises,

AN

1538 -
Power to acquire shares of
shareholders dissenting from

schémes or contract approved -

by majority.

New Section
Alternative remedy to winding
up in cases of oppression.

s

To be.replaced by section 209 of the English Act.

Alternative remedies to winding up in cases of

oppression ‘and gross mismanagement

The definition of “‘company” in sub-section (5) of (Paragraph 230 of the Report).
this section should be revised g0 as to include any
company incorporated under the Act or registered
‘under Part X for the purposes of this section.

Compare section 208 of the English .

"Act.” In this connection please refer
to the new section. proposed for
insertion (vide page 9 ante).

(Paragraph 231 of the Report).

N

'

A new section as in the draft given in the Addendum Short of winding up, this section pro-
{Ttem 24) should be ingerted.

vides a suitable remedy in cases
where a company is managed in a
manner prejudicial to the interests
of the company or in a manner

oppressive to some part of the,

members. The provisions of this
section are analogous to section 210
of the English- Act and sufficient
safeguards are provided so that the
company in turn is not harassed by
applications from individual share.
holders. Fuller comments on this

1
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. and the following two new sections
. - . proposed have been given in para-
- . . graphs 198 to 202 of the Report. It may
) be of interest to point out that the
substance of these sections has been
incorporated in the new sections 153C
and 153D of the Indian Companies
" {Amendment) Act, 1951.

New Section ) : \ b

Alternative remedy to winding A new section as in the draft given in the Addendum ,
up in cases of gross mis- (Item 25) should be.inserted. '
management of the affairs of
a company.

New Section _ See remarks in column (3) against the
| last preceeding new secbion.
Disqualification of directors, A new section as in the draft given in the Addendum
managing agents, Imanagers (Item 26) should be inserted. '
and others found guilty of Yt should be provided further thht proceedings .
oppression or . gross mis.  under these sections should be instituted in no - ' )
management, Court other than a High Court. :

Conversion. of privale company into public company

v

- 5. . ... |
Conversion of private corapany (¢) A penalty for making a false statement in a The amendments proposed, have the
Into public company. ~ statement in lieu of prospectus to be provided on  effect of extending to a private

the lines of section 30 (4) and section 30 (5) of the company which is converted into a

ot
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English Act.

public company under the section,
()) Torm II mentioned in sub-section (1) should be the requirements of the Third

so amended as to require disclosure of the addi- Schedule in the English Act (form
tional information required under Part I of the of statement in lieu of prospectus to
Third Schedule to the English Act. PartsII and  be delivered to the Registrar by a
III of the English Schedule should also apply. private company on becoming a

public company and reports to he

? sent out therein), which are more
stringent than those of Form II
of the Indian Companies Act.
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PART V
Winding Up

(The provisions under this Part of the Act will require considerable readjustment so as to bring them under appropriate
‘central heading and to eliminate avoidable repetition wherever similar provisions can be brought together in one or more sec-

tions; in particular in this part, the sections which deal with offences antecedent to or in course of winding up may be suitably -

brought together under a new centraln headig instead of being lumped together under the central heading ‘Supplemental
provieions’—Ses paragraph 222 of the Report),

1 2 ’ 3
b1 o —_—
Preliminary '
159 Sub-section (1): Delete the words “‘by the liquidator.” {Paragraph 206 of the Report),
Nature of liability of con- Cf. section 214 of the English Act,
tributory. The omission of thege words removes

an obvious contradiction between ‘this
section and section 187 of the  Act
and slso msakes the nhature of the

contributories’ liability clear. This-

liability arises from the very moment
calls are made.
Winding up by Court ‘

164 and 165 {#) Thess two sections should be amended so as to (Paragraph 207 of the Report).
Winding up proceedings in provide that winding up proceedings in respect of The Committee considers that however
Courts. . convenient it may appear to be for

£ig
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dompanies with & subscribed share capital of
rupees one lakh or over should take place only in
- the High Courts.

(b} The following provisions should also be made:—

(¢) Suits in respect of arrears of ealls should be
decided by summary proceedings,

() All suits by or against a company in winding
_up shall, notwithstanding any provision in
any law for the time being in force, be
instituted in the court in which the Wmdmg
up proceedings are pending.

166 '
Provisions as to applications for () The proviso to (as) of this section should be
winding up. suitably amended in order to empower the Regis-
. trar of Joint Stdck Companies to apply for winding
up where there isi—
(i) failure to hold a statutory rheeting or to file
a statutory report; or
(%) where the company failed to commence
business within a year from its incorporation.
() A sub-gection should be inserted under this
section to incorporate the provisions of sub-
secbion (2) of Section 224 of the English Act.

W

winding up proceedings to be held in
the District Courts, in view of the

complexity of thege proceedings it-

is desirable that such proceedmgs in
respect of big companies, - f.e.
companies with & subscribed share
capital of rupees one lakh or over
should take place only in the High
Courts.
be caused-"to the parties by this
amendment in law would be more
than counterbalanced by other con-
siderations.

(Paragraphs 208 and 209 of the Report),
It is necessary that the Registrar should

have the power to apply for winding .

up on these additional grounds.

:

The need for investing the official
receiver with powers to move the
Court for & winding-up order in
voluntary liquidation or  in liquida.
tion subject to supervision ia
obvious,.

> »

4
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Any inconvenience likely to-



(¢) A further sub-gection should be

under this section to incorporate the provisions of

- section 224 (1) (d) 'of the English Act, with the

. miodification that the ‘Central Authonty should
réplace the Board of Tra.de

108 ‘ et
'
Commencement of winding up To be replaced by section 229 of the Dnghsh Act ,
by Court, _

170 .
. Power of Court on hearing peti- (¢) A new sub-gection should be inserted under this
tiop,

1
- '

225 (2) of the English Act: - b

‘ pany that,

(Paragraph 21 of the Report),
‘gection 'to incorporate the pmwsmns of scction Amendment is consequential to section
210 of the English Act, which has
" been recommended by 'the Committee
for adoption, with suitable amend-
ments, 1 Part IV of the Act,

inserted This sub-section is intended to empower

the Central Authonty t6 move &

petiton for winding up if the Central '

Authority is of opinion on a report'
submitted by an inspector appointed’
to investigate the affairs 'of g com-
in the circumstances
mentioned in sub-paragraph (i) or
(%) of paragraph (b) of section 165 of;
the English Act, it ig’ expedlent to
do o, This sub-section follows as &
corollary. to sections 165 and 169 of
the English?Act which thé Commlttee

proposes to a.dopt o ¢

- \

(Paragraph 210 of the Report).
Section 218 of the Indian Companies

Act may be deleted in view of the.

adoption of Section 229 of 'the -

English Act,

/
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' (B) The provisions of section 225 (3) of the English
Act should be incorporated in sub-section (3) of
this section. :

171A
Vacanoy in the office of liqui- A permanent official liguidator should be attached
dator, to 2ach High Court exercising winding up jurisdic-
tion and provision may be made under this section
for such an appointment.
173 _
Power of Court to stay winding Provisions similar to section 256 of the English Act
up. should be ingerted,
174 )

Court may have regard to This section and sections 223 and 239 which deal
wishes of creditors or con- with consultation with creditors may be brought
tributories. under the supplemental provisions of thiz Part

; of the Act and consolidated into one section in
terms of section 346 of the English Act.

It seems reasonable that the Courtl

should have the alternative power of
compelling delivery of the statutory
‘report or calling of the annual meet-
ing.

(Paragraph 213 of the Report).
The marginal heading to this section

may consequentially be changed as

follows:

¢ Appointment of official liquidators
in High Courts.”

¢

Under the present section a Courtis not

empowered to require the official
receiver to furnish to it a report on
such matters as it may order. Nor is
there any provision for any such
order to be communicated to the
Registrar of Joint Stock Companies.
The provisions of section 256 of the.
Enghsh Act fill up these lacunae,

All these three sections empower she

Court to have due regard to wishes

of creditors or contributories and

might be conveniently consolidated

into on~ section under the Supple-

xienta,l provisions in this Part of the
et.
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Official Liquidators

. ,178A : - .
Committee of -, Inspection Sub-section (7): The Court should hfwe the power to
in oompulsory winding up. extend the period during which the offieial
liquidator must convene a meeting of the ereditors
of the company.
e v . Ordinary Powers of Court
184

Settlement of list of contribu- Sub-section (f) : Proviso similar to the proviso to
8f;n:n-iess and application of  section 257 (1} of the English Act should be in-

assets, . gerted under this sub-section.
' 104 - _
Disgolution of company. . . Sub-section (2): To be replaced by Section 274 (2) of
. . the English Act.

. ' et

The proviso empowers the Court to
dispense with the settlement of a list
of contributories, where it i not
necessary to make calls or adjust the
rights of contributories.

Yo

Under the present Act a dissolution
order has to be reported to the
Registrar, Sub-section (2) of section
274 of the English Act provides that
a copy of the order must be forwarded
within 14 days from the date thereof
to the Registrar who shall make a
minute in his books of the companya’
dissolution.

A ¢



' 7

Exlraordinary Powers of Court

Power to summon persons sus- Sub-section (1): To be replaced by Section 268 (1) of The English section is more compre-

pected of having property of

company,

Appeals from orders

New Section
Remuneration of liquidator .

Declaration. of solvency .

208-B

the English Act. hensive.

'Enforcement of and Appeal from Orders . o .

The words “rehearings of and” in this section should Rehearings from the orders of the
be deleted. Court are proposed to be abolished.

Voluntary winding up

A new section should be inserted after section 206 (Paragraph 212 of the Reporb).
providing that the remuneration for the liquidator
should be the remuneration fixed at the time of
his appointment and such remuneration should
not be increased under any circumstances. *

“g18

To be replaced by section 283 of the English Act, (Paragraph 216 of the Report).
with suitable modification as to punishment in
sub-section (3). The punishment under this sub-
section should be a fine not exceeding Rs. 5,000
or six months’ imprisonment.

Members® voluntary winding up

Power to fill vacancy in office of A sub-section should be inserted under this section (Paragraph 214 of the Report).

liquidator,

L

to provide for the despatch of notice to the
Registrar of Joint Stock Oompames of ‘changgs in
the office of liquidator.




New Section

Duty of liquidator -to call & A new section qhould be inscrted after scetion 208.C
creditors’ meeting in case of  of the Indian Companies Act on the lines of section
insolvency, -+ 288 of the English Act.

v

208.-E '

Final meeting and dissolution . (&) A sub-section should be inserted under this
section to provide for a penalty of Rs. 500 for
contravention of tho provisions of sub-section
(1} of the section by the liquidator.

(b) Another sub-seétion should be added to provide
. . for the conversion ofa members’ meeting to a

. . creditors’ meeting on the lines of section 291 of
the English Act.

|

Creditors’ voluniary winding up
200-A
Meeting of creditors . . (), Sub section (2): To be replaced by section 293( )
. of the English Act. .
i
(b) Provision ghould be made for the filing of a copy
of the resolution mentioned in sub-section (1) with
the Registrar of Joint Stock Comipanies within a

-

{Paragraph 215 of the Report).

This Section is intended to cast an
.obligation on a liguidator to . ca.ll a
meeting of creditors.

¥

The effect of this sub-section would
be that where a liquidator has called
a creditors’ meefing under the terms
of the new section on the lines of
section 288 of the English Act which
the Commitiee has recommended, the
winding up then would proceed as if
it wag a creditors’ voluntary winding

up.

This section of the English Act lays
down the manner in which notice of
the creditors’ meeting is to be adver-
tised.. -
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reasenable period of time. ' .
(c) Reference to sub section (1) of section 206 to be  This reference as it stands is mis.

o deleted. leading,.
209.C
Appointment of Commlttee of Bub-seetion (2) of section 295 of the Eunglish Act with
Inspection. necessary adjustments should be adopted.
200-H ' _
Final meeting and dissclution . Sub-section (2): The penalty mentioned in this sub-
‘ i section should be enhanced to Rs, 500.
Ve
Members’ or creditors’ voluntary winding up
216 . .
Power to apply to Court to have  Sub-section (3) of section 307 of the English Act The new sub-section is intended to
questions  determined of  should be inserted under this seetion. provide for the transmission of an

powers exercised. order of the Court under this section

to the Registrar of Joint Stock

Companies.
218
Saving for rights of creditors
and contributories, To be deleted in view of the adoption of section As soon as the point at which the wind-
¢ 229 of the English Act in lieu of section 168 of the  ing up proceedings may be desmed to
220 Indian Companies Act. commence has been determined, the

Power of -Court to adopt pro-
. ceedings of voluntary winding
up. J .

nature of the proceedings will also
have been automatically determined,

N . ‘-
i w oo )
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X .
Winding up subject {o supervision of Court
: 223 . .
Court - may have regard to To be consolidated into one section along with Vide comments in column 3 against
wishes of. Creditors and con- sections 174 and 239. section 174.
tributories. )
‘ o Supplemental Provisions
New Section

Disqualification for, and corrupt Two new sections embodying the provisions of (Paragraph 217 of the Report),
inducement affecting, appoint-  sections 335 and 336 of the English Act should be Section 335 of the English Act dis-
ment as liquidator. inserted before section 227 of the Indian Act. qualifies a body corpor ate for appointe

" ment as liquidator, while section

336 penalises corrupt inducement. in

New Section

Notification that a company i8s A new section incorporating the provisions of This provision is necessary'to safeguard
in liquidation, . section 338 of the English Act should be inserted the interests of third parties who may
after the above section, cnter into business transactions with

companies under liquidation.

New Section

Resolutions passed at adjournel A new section incorporating the provisions of section A formal provision. Belf-explanatory,
meetings of creditors and 345 of the English Act should be added after

contributories. section 226, . . ‘ o . "
230
..Preferential payments . . (@) Sub-section (1) (a): Reference to ‘Crown’ should (Paragraph 218 of the Report), .

be altered. - The principal changes in the amend-
(b) Sub-sections (1) (b) and (I} (¢c): The provisions of  ments proposed are as follows:

(1) The position of clerks/servants

™~

relation to appointment as liguidator. .
&

[
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) section 319 (1) (b) of the' English Act should be . and of labourers who are work-
adopted. Clauses (b) and (c) should be amalga- men—wide sub-clauses (b) and
mafed into one clause under sub-section (I). (c) of sub-section (1) are brought
Maximum limit of wages or salary in respect of in line with each other.
which a claim for preferential payment would be {2) The number of months’ wages or
made should be uniform for clerks, scrvants and galary in respect of which pre-

B labourers. The number of months’ wages or forential claim would be ad-
‘ salary in respect of which such claims could be - missible is increased from 2 to 4
’ made should be increased from two to four subject months.
to a. maximum of Rs. 1,000. Preferential pa,yment. (3) A uniform maximum. amount of
on account of hohday wages should also be in- .« - Rs. 1,000 in respect of such
cluded under this sub-section. wages or salary is fixed,

, - . (¢) Sub-section (I) (f): Expensed of 1nvest1gn,t10n . {4) Subject to the above limits the
carried out under any of the sections of the Act wages or salary should include -
should be entitled to rank for preferential pay- holiday wages or salary. ’
ment, (D) Bxpenses. of any investigation

T (d) i in order to implement the changes, it is ‘carried out under any :section
necessary to define any of the terms contained in of the Aect will rank for pre-
this section or in the changes suggested by the ferential payment.

' Committee, Government may do so having regard . |
0 to the various labour laws in opera.tlon

231 .
Fraudulent Preferenvce . . () To be replaced by provisions similar to those in (Pa,mgra.ph 219 of the Report).
' scotions 320 and 321 of the English Act. Sections 320 and 321 of the English Act
. ‘ : are more comprehensive than this
seotion and also attempt to determine
_ the liabilities and rights of fraudu-
‘ . lent persons, a necessary consequence
- , 4 -« o . »- ¢

© i " ! ? &
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. of deelaring fra,udulent preferment
invalid. Co
(b} Correspondmg changces in the perlods mentioned '
in the Insolvency Aets will have to be made. !
Lo 2380 \
Bffect of floating Ich.eu‘ge . . The period of three months mentioned in this section The ob]ectu of this amendment is to
should be extended to twelve morntha. . “ afford greater protection to creditors,
! ' and the section, where it is applicable,
. : merely invalidates the charge. The
' - extension of the-period to 12 months
. follows section 322 of the Engllsh
Act, . R
235 _ E : : ) -

Power of Court to assess da.mages {a) It should be prowded for purposes of this section (Para,graph 220 of the Report). .

against delinquent directors, that directors or partners of a managing agency
etc. company or firm should be deemed to be officers

of the company. L
(6) The period of limitation mentioned in sub- Cf. Section 333 of the English Act.
section (1) should be raised from three to five B )

years. '

¢

New ‘Sections
Liability for fraud or negligence (2) New sections corresponding to sections 330, 331 (Para.graph 220 of the Report) e
in maintenanee of proper  and 332 of the English Act should be incorporated These three sections deal with .matters

accounts. . in the Indian Companies Act after section 236. * which are not covered by the Indian .

. _ Companies Ach and refer to transac-
{b) Section 331 should, however, be redrafted in the tions (which took place before the

light of gsection 130 (4) of the Indlan Compames winding up of a company) which
Act, . disclose frauds by officers of .com-

' panies which have gone into liquida-
tion, negligence in the discharge of

HAY
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Progecution of delinguent direc- Substitute the words “Central Authorlty” for
tors. “Central Government”,
Sub-section (8) of Section 237 should be so amended
as to provide that if the matter is reported or
referred to the Registrar under this section, he

should refer the matter again to the Central.

Authority and if ‘the Central Authority, after
consulting the legal opinion eonsiders that prose-
cution is necessary, the Registrar will then insti-
tute proceedings.
238-A°

Penal Provisione The provisions of section 328 (3) of the English
Act should be incorporated under this Section
subject to the general exemptions contained in
gection 455 (2) of the English Act,

- 4 ¢

ordinary duties of the officers aa
regards maintenanee of accounts, ete.,

or fraud in the conduct of the busi- -

ness of the company. In the last
mentioned case, any person who is
knowingly a party to the carrying on
of the business of the company in a
fraudulent manner is personally liable
without any limitation of liability for
all or any of the debts or other
liabilities of the company.

The proposed amendment to sub-

section (6) of this section will ensure
that in this as in all other mattors the
Registrar of Joint Stock Companies
acts under the general control of the
Central Authority, the constitution of
which the Committee has reco-
mmended.

L

1

Section 328 (3) of the English Act

provides that for the purposes of
this section the expression ‘officer’
shall include any officer in accordance
with whose directions or instructions

o >
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the directors of a company have been
aceustomed to act, while section
455 (2). of the same Act limits the
scope of this section by excluding -
those persons who tender advice to
directors in_their professional capa-
city. The incorporation of the pro-
visions contained in this section in
the Indian Act will ensure that the
officers of a company [subject to the
exceptions made in section 4556 (2)
of the English Act] are also brought
within the purview of the penal
provisions.

‘

This sub-section is merely clarificatory
but it may be useful to incorporate it
under this section.

g —— -
/‘" . + “L
1}
- 2390
Meetinga to ascertain wishes of To be consolidated into one section along with
ereditors or contributories, sections 174 and 223.
241 ]
Ingpection of documents . » Add a sub-pection similar to sub-sectior (2) of
section 266 of the English Act.
- 242
Disposal of doc}xments of com- () Provisions similar to those contained in sub- (Paragraph 220 of the Report),

pany.
Act to be inserted.

(%) The penalty under sub-section (4) of Section 341
of the English Act should be Rs, 5,000 or six
months’ imprisonment.

seotions (3) and (4) of section 341 of the English Unless power is taken to frame rules

regarding the destruction of books and
papers, the other provisions of the
section cannot be adequately en.
foreed.




244:-A . : L ' ' ' ' -
Payments of liquidator into A sub-scction similar to section 248 (3) of the English
bank, Act should be inserted.
C RBules '
246

Power of High Court to make Uniform winding up rules should be framed by the

Rules. . - . Supreme Court in’consultation with the High

: - . Courts, and the High-Courts should be given the

power to direct that such of'these rules should

apply to the District Courts with such necessary
adaptations as the High Courts may decide,

Removal of defunct companies from register

- 247 ' :
Registrar may strike defunet The words ‘“director or member” in sub-section (5)
company off register, should be replaced by the words “the director,
. officer or member”.
¥ A * \

)

This sub-séetion'-prohiﬁi‘ts. the payment
of any sums received by liquidator
as liquidator into his private banking

account. .
. % '

(Paragraph 221 of the Report).

Nocessary administrative instructions

to ensure this within the limits of
section 246 would have to be issned
in due course.

Self-explandtory. '

9ze
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PART VI . ‘
. Central Organisation, Registratior. Offices and Fees L : .' ) '__, 3
. 3 ' ’

: * New Section o T v L !
Establishment of a Commission A new sectlon should be inserted at’ the ‘beginning
to perform certain duties and  of this Part providing for the establishment of
sxercise certain powers. a Commission which may be called ““the Corporate
Investment and Administration Commission” to
* which the powers conferred and the duties imposed
under this Act on the Central Authority as defined
in the new clause (1-D) of section 2 (1) may be

assigned,

248
Registration Offices . . Suitable changes should be made in $his section to
bring it in conformity with the administrative set
up under the general supervision and control of
the proposed Comm1ssxon that may be decided
upon.

. )
+

The Commlttee recommends the estab-
lishment of a ééntralised organisation
for, the adniinistration of the Indian
Companies Act which may be knowr
as the Corporate Investment and
Administration Commission and has
been referred to .as the Céntral
Authority elsewhere in this Annexure,
Under this Central Authority there
will be regional reg:stmtmn ‘offices,




249
Fees

ay

One or more Sta,tes will comprise
these regions.

The functions allotted to the Central
Authority will be not merely those
mentioned in the specific recommenda-
tions made in this Annexure but also
such other functions under other
Acts or Orders (e.g. Stock Exchange
Regulation Act, Capital Issue Control
Order) relating to the promotion,
formation and working of companies
which may he allofted to it by the
Central Government. These recom.
mendations have heen elaborated in
paragraph 260 of the Report,

(@) Sub-section (1).— Table “B” may require further (Paragraph 250 of the Report).

modification after a decision has been taken by
Government on the recommendations of. the
Company Law Committes. Part II of the Twelfth
Schedule in the English Act should also be incor-
porated in Table “B”, -

{b) Sections 249 and 260 should be suitably combined.

A4 Al

The scale of fees would require revision
in the light of the obligations that are
placed on the Central and the State
Governments for the administration
of the Indian Companies Act. Fur-
ther, the provisions of Part II of the
Twelfth Schedule in the English Act
are necessary to prevent possible
evasion by companies limited by
guarantee or by unlimited companies
through the device of having a small
share capital.

gze
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PARTLVIT

Application of Act to Companies formed and registered under former Compunies Acts

RV —

E
e

*

Application of Act to companies The provise to this section should be deleted.

260

4

formed under former Com-

panies Acts,

4

62 -




PART VI

Companies authorised to register under this Aet

i

AN
267 ;
Power to substitute memo- A sub-sectich similar to section 395 (2) (b) of the

" randum and articled fordéed — English~Act sliould be imcorporated under this
of settlement. seetion. \

“

+ 4
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PART IX
Winding up of Unregistered Compunies
1 ' - 9 . 5
270 (Paragraph 232 of the Report).

Mo&mng of “ unregistered (a) Reference to 1913 'Act should be included under Cf. Section 2A as amended by the
eompany . this eotion. Adaptation, Order 1948. Presumably,

Pakistan companies will be treated

{b) The question of amending this section to make  as foreign companies for purposes
it applicable to companies in Pakistan shou]d be of winding up. The question of
further oonsldered amending this section so as to make

it applicable’ tofcompanies in Pakis-

tan should}beZleft tofGovernment,

4

1gg-



PART X
Companies established outside India

37

277 t0 2T7E

Bactions on companies establish- These sections should be amended as in the redrafts
ed outside India. given in the Addendum (Ttem 27). The redrafts
follow very olosely the provisions of sections 406
to 423 of the English Act except that sections

416 and 418 are deloted.

(Paragraphs 223 and 224 of the Report).
The principal changes made in these
amendments inelude—

(1) amplification of a variety of

existing particulars about the direc-
tors and secretaries of the company,
e.g., their former name, if any,
residential address,  mnationality,
business occupation, details of
other directorships which they
hold, ete. [vide sub-section (2) of
section 407 of the English Act].

(2) Elaboration of the existing require-

ments about alterations in the char-

- >

\ -
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terd, statutes, memorandum, arti-
cles, ete., which would have to be
, submitted to the Registrar (409).

(3) A new requirement in replacement
of sub-section (3) of section 277
of the Indian Aet rvegarding
submisgion of accounts to  the
Registrar (410). This requirement
provides that a foreign company
shall make out a balance sheet
and profit and loss account in such
a form and containing such partis

" culars asg it-would, if it had been a
‘company within the mesning of
the Act, have heen required to make
-and lay before a general meeting,-

(4) A new requirement that the doecu-
ments which a foreign company has
to supply must be submitted to
the Registrar of Joint Stock Com-
panies, New Delhi, in triplicate and
one copy of these documents should
be submitted to the Registrar of
the State in which the principal
business of the foreign company is
carried on (compars section 413
of the English Aet).

8} Elaboration of the requirements of
the prospectus of foreign companiess
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PART XI ’
L
Supplemenml
1 2 3
278
Cognisance of offences . This section should be -amended as in:the redraft (Paragraphs 203 and 233 of the Reporb) -
‘given in the Addendum (Ttem 28:) &
Attempt has been made to provide =
againgt malicious prosecutions as
P an essential corollary to the tighten-
. ing-up of the administration of the
. Indian Companies Act and the streng-
thening of the penal provisions con-
New Sectso‘n tained in it.

Productlon and inspection of Anew section on the lines of section 441 of the Enghsh (Paragraph 234 of the Report).

‘books where offence

pected.
281

sus- Act with. necessary adaptations after deletion of
the words * chief officer of .police-”. in sub-sections .
(1) (a) and (4) should be inserted.

Power of Court to grant relief Sub-section 3 (c) : the word * Officers” should be See the reeommendatlons Wlt-h regard to

in certain cases.

replaced by the words ‘¢ officers or persons  section 235, -
deemed to be officers of the company .




282

Penalty for false statement . A sohedule on the lines of the Fifteenth Schedule of
the English Aet should be added to the Indian
Companies Act. A reference to this schedule to
be made in this section, '

282B

Penalty_ _for mig-spplication of Should be so revised as to provide that, where

securities by employers. geparate trusts are executed, the obligation for
. carrying out the provisions of this section should
be imposed on the trustees and not on the com-
panies, except that the latter should collect the
confributions of employees and make them over
together with their own contribution to the

trustees.
New section I
| Penalty for personation of A new section on the lines of section 84 of the Eng-
ahareholder. lish Act should be inserted after section 282B.,
_ . 284 . | -
Saving of pending proceedings 'This section should be recast so as to provide that
for winding up. the provisions for winding up under the new
. < <

(Paragraph 235 of the Report).

Presumably this section applies only
to those cases of false statoment
which are not otherwise specifically
punishable under the appropriate
gections’ of the Indian Companies
Act.

(Paragraph 236 of the Report).

(Paragraph 237 of the Report),

9¢¢
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Act do not app’y to any company the winding
up proceedings of which commenced before the
commencement of the new Act.

288
Former registration offices and This section will have to be suitably amended after

registers continued. the organisation of the registration offices has
been fully worked out.

New Sections

The Committee has approved of a

scheme of the regional organisation
of registration offices which should
be under the administrative control
of the Central Government but fune-
tion in its day to day work wunder
the supervision and guidance of
the Ce