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CHAPTER 9

THE SILENT VALLEY CASE: AN ECOLOGICAL
ASSESSMENT '

AM.K. Prasad

Lack of proper appreciation of environmental information
may often lead to decisions going against the interest of the
general public.  Consequently, priority is given to developmental
activities aimed at short terin benefits over conservation oriented
actions with a long term perspective of sustainable benefits. It is
this unfortunate position that prompted the author to evaluate
the judgment pronounced by the Kerala High Court on 2nd
January 1980 in Society for Protection of Silent Valley v. Union of
Indi. The judgiment was not reported.  Hence [ have given an
extract in the appendix.  Petitions were tiled sceking u wiit for-
bidding the State of Kerula from proceeding to construct a
hydro-clectric project at Silent Valley.*  This venture was repre-
sented as fraught with adverse -consequences  deleterious to the
environment. Experts including scientists attached to the Depart-
ment of Science and Technology, Government eof India had
warned against the proposed construction. Environmentalists,

l. O.P. Nos. 2049 and 3025 of 1979. ‘The petitioners were:—(1) Society
for Protection of Silent Valley (Regd.), represented by its Executive
Secretary R.K. Ramesh, 2:4-A, Juyanthi Duildings,” Calicut-l and
(2) Mr. M.K.N. Pouy, Madauhil, Kathirampathy, Agaly IO. The respon-
dents were (1) Union of India, represeided by Seeretary 1o CGovernment,
Miistey of Agriculture and Lirigation (Departnent of Agriculture), New
Delia, (2) State of Kerala represented by Chiel Secretary to Govermnent,
Trvandrum and (3) Keiala Elecudcity Board, Trivandiuin.

2. The petitivn puinted out that the Silent Valley in the distiict of Pulghat
cunitatned oue of Tudia’s largest trojdeal, evergreen furests and s the wnly
vestge of virgin futest ol the Western Ghats, Tt is estimated to have a
“continuous record of it less than 50 million years of evolutionary history,
with diverse and complex tlora and tauna. 1t a unique vegetable food
resource which coitaiis waminals wnd birds in the valley. A number of
endaugered plants and animals live there. ‘T'he forests peiform very
many tmportant functions.  They regulate water supply to the plaing by
retaining rain water in the soil, rcleasing it slowly down, maintdining the
hydrological balance and averting iloods and droughits in the plains,
Soil erosion is prevented and the climatic condition of’ the whole arca is
regulated by the furest.,

——— ————

great concern and joined the chorus denouncing the Silent Vulley
Hydro-Electric Project called SVHEP.,

The adverse cffects from the conversion of Silent Valley into
a hydro-electric project, as listed in the Jjudgment are—

(i) the deforestation was bound to affect the climatic
conditions in the State and even outside by depriving
the State of its legitimate share of rain during the
monsoon,

(1) the preservation of the forests was needed for conduct-
ing rescarch in mcdicine, pest control, breeding of
economic plants and a variety of purposes, and

(ii) the deforestation was bound to interfere with the
balance of nature,

The petition had provided proofl from available scientific, socio-
cconomic and technical siudies on (he matier.?  The judgment
‘rcadily admitted that a ‘project like (he hydro-clectric project
il sanctioned and set up would have its impact on cnvironmcux‘j
How.cvcr, the spirit of the Judgment totally overlooks all those
cun:slderali.om and scems to have been guided by unscientific and
anti-conservational arguments advanced by the State Government,
l'h.c _grounds on which the judgment was Pronounced and the
petitions were rejected are the following : '

1. The question of ecological upset likely to result from
the execution of the project was readily considered.

2. 'The location is idcal for a hydro-clectric project, which

would produce considerable amount of power at the
cheapest rate.

3. The Legislature of Kerala was of the unanimous view
that the project was of crucial importance 10 the Stute
and a resolution was unanimously adopted on 18-8-1978
expressing anxicty on the continuing delay, besides an

3. Atechno-econumic und sucio-political assessment of the SVHEP pubkished




on F-1-1934.

4. The action taken to implement the seventeen safe-
guards recommicnded by the Task Force appointed by
the National Commitice on Environmental Planning
and Co-urdination (NCEPC) shows clearly that the
Governments’ mind was addressed 1o the question of
the ccologicul aspects involved in the execution of the
project and its impact upon the same.

The judgment relied more on governmental position than on
any other considerations.  The Court went on e

But in this repion we cannot substitute our judgment for that

of the Government, on the question as 1o whether a national

asset is to be more conveniently utilised as a hydro-clectric
project with prospects of greater power gencration or retained

i its pristine yglory for preservation of furests and wildlife,

prevention of soil erusion, und avoidance ot uther deleterious

eilects on the communivy.

This quotation itell is suthcient testimony for the very
low priority of environmental issucs in their minds,  The sole
purpwse ol approaching the High Court was to get justice ina
case where the petitioners ware convineed  that the Government
did not at all consider the question of ecological imbalance likely
1o result fromn the exccution of the project and the Govarnnent
comsidered o utilise such o national asset as a hydro-clectric
project rather than retain i pristine glory, to preserve forests
and wildlife, to prevent soil crosion and 10 avuid other deleterious
effects on the community.  Coming to know of the move w build
a hydro-electric project in the Silent Valley, many persons
genuinely interested in the well-being of the country and the pro-
jection of the genetic heritage, represented before the authorities
the injustice that woudd result from the propused project. A

detailed representation” was made before the Chiel Minisier ol

4. Para 4 of the Judgmeit (s the appendix).

5. Exhibit P-2, a represcitation signed by 35 scientists, 40 profesus aond
rescaich scholan, 120 post-graduate students of eculogy and 180 citizens
submitied to the Chicf Minister on 26th February, 1978. A represcutation
was subunitted by the st petitioner to the Chairman, Indian Board for
wildlife, pointing cut the catastrophic effect of the SVHEP (Lat. P-3).

(conid. on maxi page)

those. It exhibited its ecological illiteracy by submitting in the
counter-atlidavit that the forests do not avert floods and droughis in the
plains.  Under these circumstances one cannot  say  that the
quoestion ol un ecological upser likely 1o result from the execution

ol the project was properly considered by the Government

l‘l is interesting o note what the chairman of the Tusk Forcee
:Appulnlcd by NCLEPC w examine the project had said about the
ml\plcmcnlaliun of the salcguimds.  He wrote o the Government
of Kerala that the Tusk Force was completely mistaken in recom-
mending  the saleguards.  According 1o him, the safeguards will
nut prevent damage 1o this fragile ccosystem,® He clarilied the
1al px_;:.itiun that the Task Force had taken : in view of its unique
rcnlugw.':l characwer, Silent Valley should not be wouched at all
The chaivman was ol the lwm view that the monitoring culuu:iuuc.:

(condd. from pravious pugs) .
The National Committee tor Environmental Planui
) 1 Kawiroy anuing and Co-ur i

suba-_uucd‘. a repurl in l‘J?P pointing out the lp:cif": ftnon\;”\:‘\:‘:;{u‘:_‘::
ceeding with the project.  Copics of sume of the letiers sent by CIIIII}:CI t
scicotists and resolutivie adopted by international and nation lbou.|
were produced as Ext. 4. g i
Letter by Mr, Zafar Fuichally, the chainman t H

: by f o M. GV,
Commisivner, Command Ar::a Developuent and Slxciablh;:;:::;-::;

Government  (Elecunicut 4 I'ri
e Ilﬂu.( “:l.:.ld); and Aguiculture), ‘Trivandrum dated 19th

*\s Chalirman of this Task Furce | was largel i
3t \13;;; uc’uluutc.nl saleguards for Sileut Valley if u,\:cr:n:nl::'cf::' bll‘zhru:h::‘sﬁ:
i:e. Il.‘l could uot be abandoned for any reason (cimphasis supplied). I have
i ;:. ‘l'um:ldcl“"'ll" I.:cl. developuients subsequent to this report and 1 feel
sat, 1 and the Task F i i i
Supgeion e orce, were cumnpletely mistaken in recounnending

I'hese are my reasons :

(u)3afeguards  will neither prevent the submergence of 4 very vital
portion’ of this urca nor prevent critical dumage through lar !c u: ?
huan inteifereuce with this fragile ecosysiem. In f.u:eb bil:lcl
Valley will be mutilated 10 the point that it no lunge rew ~|.'
rascinbles the valuable biotype it represcnts today, e

Uhe recomcndation ol these sufleguards has reulied iu the ucga-
. ¥ .. i H
tivn u{_ the Lask Force's ical pwition vn the subject, mancly, in
view of its unique eculogical characier, Silent Valley shiould not be
g::hcd atall, Lo bias ::ily cicouraged the Central wnd the State
crnments to proceed with the project witls i
- " out
viable alternatives, i S famienng

l leel that the Ordinance legalising the safeguards, and the .creation

ol a Monitoring Comumittee cannot -
vl saibly achiev
objectives,”’ pa Y eve thew  ostensible

(&

-~
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appointed by the Kerala Government to implement the safeguards
‘ -
would achieve their objecuives.

The petitions and eventual alﬁdavil‘s. reveal  that suﬂici_:n.t
roof was provided to show that 1l‘\c petitioners were not agall.m:
additional power gencration in the State u'nd were not ](:l.):)u:llfnz
othier projects which were under cuum‘uc*mn ."r those .w iich .T
completed investigation. Sufficient technical mfnr;.n.uutll w.u.s n su
provided to show that Silent  Valley llyflm-l-.lccx.n‘c i’l\fjl..t.l.
(SVHEP) was neither essential nor unuvm'dublv. I'he .m:;.qm
pature of the forests of Silent Valley, s.ubslunuuml Ly lh'L"ll'll m,‘.;s
of experis, was also brought to the .nuucc of the c-mf'l. “rm. w.h'
plindly opposed by the State which went to the cxl..u:nl 0 a\,'m&
that *“Silent Valley is like any o}hc'r fur:st in the Wt-“cr.“(; :.nl::
regenerated naturally and artificially™. _ But lhul,:ur.u . O\-f‘t.:'d .
ment, while declariny Silent Valley a N'jmunul .P.u .u%r .;.1' d
#The area in question has a rich and unique heritage of rare .x::
valuable tlora and fauna requiring conservation ul"\d _munuseulnr.:::
for the benefit of the nation as a whole and |JO?‘LCI’II.Y in general, ‘
This shows how the State Government was hesitant to take up @
definite stand on a matter of crucial unportance,

The significance of conservation of forests and wild}ifc 1.5‘ m:‘:
(o be overemphasized. It is also I:.nuwn. that SVHLT w‘;l:.
going to contribute much to the pOWt:'r requircments of the l...J o.;
In such a situation it was cco{og;cally .unf;.ur it pronl:.vum.::n-
judgment that ratified the sacrifice oll' a nm.lonul .u;cr. o | cdsconc
veniently utilised as a hydro-clectric project. I'his rc.rr_mt ;o
of Aldo Leopold who said, “Men oo wise to tolerate hasty

political constitution accept without a qualin

tinkering with our L

W e .. I
the most radical amendinent o our biotic constitution.

7. Kerala Gazette, Extraordinary, 26tk Deceinber, 1980, Vol NNV,

No. 115. . .
‘8. Aldo Leopold (1941] 41 quoted in E.P, Odum, Fundamantals of Ecology,

Ww.b. Saundens Co., (1971), p. 409.

3] JIE SILENT YALLEY LA . AN BUULUGIC AL Adreddsle s . bas

1. There is, in the Pz-llghat District of this Stawe, 45 Kilo-
metres to the north of Mannarghadu, a sireich of [orest, nearly
8952 hectares in extent, known as the *Silent Valley'.  The name
is apparcntly derived from the peace, quict and serenity of the
place. But, paradoxically enough, as was once remarked in the
fur past in the Madras Legislatwre, the valley has been ereaking
and squeaking loudly on many occasions.  T'hie present noise and
busile are over the hydro-electric project sought to be processed
in this valley.  These writ petitions, broudly stawed, seck o forbid
the State from proceeding with the project.  As representatives
of the arguments advanced, we may refer to O.P, No. 2949 of
1979, The Government of Kerala is proposing to deforest the
Silent Valley and to construct a dam for processing a hydro-
electric project for power generation and supply of electricity.
It is said that the dam is o gencrate 120 M. Waus of power by
1985, (The learned Advocate-General rated the power generation
much higher, viz., at 240 M. Waus.) This venture has been
represented as [raught with adverse conscquences deleterious to
the public. Experis have warned against the proposed  construc-
uon of the damm and processing of the project. Scicntists and
technologists have joined the chorus ol denunciation ol the
project.

2. The adverse effects from the conversion ol the Silent
Valley into a hydro-clectric project were listed thus : Hist, the
deforestation was bound to affect the climatic conditions in the
State and even outside, by dcpriving the State of its legitimate
share of rain during the Monsoon ; second, that the prescrvation
of the forests was needed for conducting research in medicine,
pest control, breeding of economic plants and a varicry of pur-
poses ; and third that deforestation was bound to inwerfere with
the balunce of nature, as between the forest lund un the one
side and arable and other types of Lunds on the other.

3, I'he argument stressed that o project like the hydro-
clectric project, if sanctioned and set up, would have its impact
on environment, and this has to be carclully considered.  Copious
citations were made from various treatises, reports, and publica-
tions, to show the importance of the environmental factor in
industrial planning. The National Conunitee on Environmental

_s
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omt:d a Task Force in 197%
y Ext, P-10 is a Press

i da ed-?t_h Octobcr, 1979 that the Prime

:u!.)':“5 ‘onmem ‘of the'Silent Valley Project.

‘The Menibers are : M K "Pmsad' Bmlugnst ‘Government ulltgr,
““Calicut; M P, Parameswaran, Nuclear Engineer, formely of the
Bhablia Atomic Research Centre, Boinbay; V.K. Dumodaran,
Electrical |Engiucci‘,‘“‘- Regional “Engineering  College, Calicur;
. K.N. Syamasundaran Nair, Agriculiural Scientisi-Econommist,
State Planuing Bourd, Trivandrum and K.P. Kannan, Economist,
Centre for Developmient Studies, Trivandium.  The Report has
recorded that the views reflected are their individual opinions and
not those of the nstitutions or organisations they represent. At
page 30 of the Report we get a reference to the need for preserva-
tion of the lion-tailed monkey 10 be found in this region, and
whicli is threatened with exuinction.  "Uhie Treatise on Environmental
Law and Policy: Cuses and Materials, was referred o, and also the
Nauonal Environinent Policy Act, 1909, Many other Reports of
a sunilar nuture and wreatises and materials were referred to.
Copies were tiled as Exts. P-1 wo P17, The application to receive
Exts. P-2 10 P-17 was filed ouly in the course of arguiments.

4.  The learned Advocate-General stressed dhe faee that the
Project was sanctioned on 11-4-1973--vide Ext. P-1---by the
Plupning Comnussion, and that administrative sanction (Ext, R-2)
wis given o at in 1976, The question of ecological upset
likely to result from the execution of the project was raised.  This
was considered. Paragraph 4 of the counter-athidavit has detailed
the nature ol the project, dand its potentialities and has stressed
that the lucation is ideal for a hydro-cleciric project, which would
produce considerable amount of power at the cheapest rate.

Paragraph 3 refers w revised working plan and the details thercin
cregarding the Silent Valley Reserve. Paragraph 20 ol the counter-
alhdavit has referred o the report of the Task Foree for socio-
logical planning in the Wostern Ghats, 1t has reconmended that
policy decision should Le taken on seventeen recommendations

privr w conunencing the project work, il the Government el

e el

= - . & e
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that the work cannot be abandoned fur ;ny'I ?fasdﬁ.’ ;ill. up5 s
out that the Leghlaturc of Kerala "was of the u.n.xmmous*" ‘

that the project was of crucial importance to the St.ue.g"
resolution was unanimously adopted on 22-8-1978 expressing ©
An all-party delegation from

anxiety on the continuing delay.
Kerala visited the Prime Minister on 7-4-1978.  The various steps
and developments of a similar nature are detailed in pacagraph 20.
They show clearly that the Government’s mind wus addressed 10
the question of the ecological aspects involved in the exccution of
the project and its impact upon the same. We were tuken through
copious extracts from various works, reports and other materials
regarding the technical feasibility of the project and the import-
ance of ccological considerations in assessing the worth and wtility
of a proposed project. But in this region we cannot substitute our
judgment for that of the Government, on the question as to whet-
her a national asset is 1o be more conveniently utilised as a hydro-
cleciric project with prospects of greater power generation, or
retained in its pristine glory for preservation of forests and wild
life, prevention of soil erosion, and avoidance of other deleterious
elfcets on the romimunity. The scope for interfzrence with such
policy decision «f the Government, should, in the nature of things
be limited. A - -ealth of material was cited and placed before us
on the technical feasibility of the project and the impolitic decision
to destroy the furest.

5. In O.Y. No. 2949 of 1979 it was objected that the
petitioner was a mere pro bono publico, huving no lucus standi 1o
maintain the acplication.
(ALR 1969 SC 783 para 22) and Praga Tools Corporation case (AIR
1969 SC 1306) were cited. We do not think it necessury o deal
tinally with tids aspect of the case, as we are satisfied that on the
ierits the pet tion must fail,

6. Counsel for the petitioner stressed the national wnpuitance
ol forests as having been responsible for certain amendinents in the
Constitution.  Reference was made to Article 48-A of the Consti-
tution wher oy the preservation of forests and wild life is one of
the directive orinciples of State Policy. Article 49 was also stressed
giving oblig. ion to protect every monument or place er ohicct of

b

The decision in the Rann of Cutch case

(
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arustic or historic interest, declared by Parliament to be of
national importance, from destruction, removal etc,

7. Rich and worthy material of a4 variegated nature was
placed before us in regard to the national policy and envirou-
mental considerations.  We are by no meuns satisfied that these
aspects have not been borne in mind by the Government in
planning and peocessing the project.  We are also not satisficd
that the assessment of these considerations mude by the Govern-
ment and the policy decisions taken thercafter are liable to be
reviewed by this Court in these proceedings.  Even if they be
open to review no grounds for such review have been disclosed.,

8. Asagainst the argument that by Ext. P-10 (equal o
Ext. R-4) the Prime Minister of India had recommended that the
project should be abandoned, it was urgued that the counter-
allidavit of the Siate had detailed the necessity for more electricity
for the State.  With the rapidly chunging needs and requireinents
of the State, it is not as if a veto once Ly the Prime Minister, or
an advice from the same high source unce 1o drop the project,
will arrest its development for all time.

9. Ihere was then an argument that the Silent Valley
Projeci contlicts with the Wild Life Preservation Act. It wus also
argucd that the petitioners have the legal right 10 breathe pure
aiv and drink pure water ete. ; and that these would be vitally
aflecred by the proposed deforestation of the Silent Valley. These
were the arguments developed in O.P. No. 3025 of 1979, I'he
proteciion of environment granted by varidus countries such as
America, England etc., was stressed and reference was made to
the Endangered Species Act, 1973 and the National Environmental
Policy Act, 1969 in America, the Control of Pollution Act, 1974,
the Countryside Act 1968, and the Clean Air Act, 1956 in
Englund, The learned Advocate-General relied on Article 37
that it shall be the duty of the State o apply the direclive princi-
ples in making laws, He referred to Ext. R-3 filed with the
original counter-atlidavit which shows the various reserved forests
in the Sute. It was pointed out that there was no pleading as to
eavirvnmental pollution or the danger resulting from the excecution
of the project. Administrative sanction was accorded to the

A

[

project in 1973 before the 42nd Amendment and the work also
started before the said amendment —vide counter-allidavit of the
Llectricity Bourd—Parugraph 8.

10.  As for the danger of extinction of the lion-tailed monkey,
the matter is dealt with in paragraph 8 of the counter-aflidavit.
We do not think it necessary to cover the cniire gamut of the
materiul—whether scientific, technical, technological or  eco-
logical—placed before us in great detail. It is not for us to
cvaluate these considerations again as against the cvaluation
already done by the Government. Itis enough to stute that we
are satisfied that the relevant matters have reccived attention
before the Government decided to launch the project.  ‘T'here has
been no non-advertence of the mind to the silent aspects of the
project. We are not to substitute our opinion and notions un
these matters for those of the Government.

We find no reason to interfere. We dismiss these applications

with no order as to costs.
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Judicial Activism: Usurpation or
Re-democratization? :
Upendra Baxi
Introduction 2

Al the very outset, it is worth recognizing the obvious. Adjudication, all
said and done, is an aspect of governance. To be somewhat (and so
rapidly) old-fashioned one might say, following Louis Althusser, that
courts everywhere, at the end of the day, are strategic domains of both
repressive and ideological state apparatus. No grand feats of political
theory are, however, required o demonstrate all this! Victims of micro-
fascism of power everywhere know this. So do, as it were, their next of
kin: social action and human rights activists, They know well how the
rule of law coexists and combines with the reign of terror.

Courts and justices wield the power of the state even as they are
constituted by it. Citizens become Justices when appointed by the exec-
utive of the day; therefore it is as unimaginable that a naxal would be
elevated to the Indian Supreme Court as a ‘capitalist roader’ 1o the apex
court in Cuba. Within this framework, of course, considerations of
region, race, caste, gender play a distinctive role in converting citizens
into justices. And in the exercise of the sovereign adjudicative power of

the state justices and court can never be Ppassive; they need, by defini-
tion, to be active.

States of emergency are not maintained by passivity of adjudica-
tors; nor are draconian detention laws nor a regime of immunity for
corruption in high places. Justices have to be active always in the
prescrvation of structures-in-dominance. And they have o bring an un-
usual insensitivity to injusticg as a mark of compeltence in adjudication.

The American Supreme’ Court offers a most instructive example.
In the infamous Dred Scou deciston it sustained slavery. For about a
hundred years, it sustained apartheid at all levels of American social

Prof.Upendra Baxi, is former Vice-Chancellor of Delh; University, and presently
Visiting Professor, School of Law, University of Warwick, U K.
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and political life. The judicial leadership for de-segregation which be-
gins in early fiftics with Brown v Board of Education, and still contin-
ues unfolding, also required the same order of activity. No one, as far as
I know, criticized the American Supreme Court as being an activist
court before Brown. Subsequent to Brown all kinds of questions con-
cerning the legitimacy of judicial activism have been elegantly and elab-
orately raised in the United States; so they have been in India by way of
mimesis. There is very little originality in Indian discourse on the nature
of judicial process, providing a fulsome testimony to what Ranajit Guha
in the context of colonial historiography refers to as the tradition of
“mediocre liberalism.” But this is another story.

How do we understand the distinction between an active judiciary
and an activist one? Why is judiciary and adjudication as a whole, an
ensemble of govemnance not considered activist? Our answer to this
question must necessarily be that activism is a narrative of ascription;
that is, only under certain zodiac justices in their self-images and by
their fearsome critics gets labeled as activists. The narratives of ascrip-
tion are accomplishments of changing political milieux. When
adjudicatory power and process are or get deployed to interrogate or
disorient structures of dominance (racist, patriarchal, capitalist or casteist)
outcries of judicial activism happen. Servicing of dominant ideologies,

interests, values and visions is not activism; any problematization of all
this is.

Accordingly, no discourse concemning judic?al activism can be con-
sidered in isolation from the field of forces that we name, for weal or
woe, as politics. Naming or ascription is a performative political prac-
tice. If this is accepted then it must also be accepted, further, that what
gets said concerning the nature and legitimacy of judicial process and
power can only be fully understood in terms of the context of circum-
stances of politics, or of ordering the contingencies of power.

In what follows 1 suggest, though not comprehensively nor with as
much theoretical stringency as | would have wislied, how the notions of
judicial activism have been constructed in different orders of contingen-
cies of politics and how, increasingly, justices and courts have contrib-
uted 1o the politics of that construction. I do not essay here any evalua-
tion of the impact of judicial activism which itself raises the questions
of the constituencies, beneficiaries and victims of judicial activism This

JUDICIAL ACTIVISM: USURPATION OR RE-DEMOCRATIZATION? 343

winners and losers of judicial activism enter the processes of cvaluation
of the significance of such activism and indeed at times in the very
definitions of it. | hope, despite these limitations of scope, that a few
generalized thematics below would assist more rigorous analysis of the
role of judiciary in the processes of re-democratization of India.

Strange History of Ascription: The Nehruv Era

In the formative period of Indian constitutionalism, many a strange
thing happened. A most spectacular happening was the batte that Pandit
Nehru waged against courts and judges, especially the Supreme Court
of India. As early as 1951, Nehru complained that the “magnificent
edifice” of the Constitution was being “purloined” by judges and law-
yers! His ire was attracted by the Court’s zamindari decisions where it

" insisted on payment of market value compensation for lands acquired by

the abolition of this system. The Constitution that Nehru and Amebdkar
wrote, however, provided for “just compensation.’ Justices were only
enacting their part; they actively asserted the sanctity of private proper-
ty enshrined in the Constitution.

Strangely enough, Nehru perceived this as that order of judicial
activism which amounted to usurpation! No matier what the Constitu-
tion expressly said, Nchru insisted that justices should place state legis-
lations on agrarian reforms above the assurances of fundamental rights
enshrined in the Constitution! Since they failed to do so, he enacted the
First Amendment adding the notorious device of the Ninth Schedule
under which laws listed in it were immunized from judicial scrutiny on
the ground that they violated fundamental rights o equality or property!+
Of this amendment, Justice Hidyatullah was to say later that ours was
the only constitution in the world that needed protection against itself!

What were the dominant ideologies, interests and values threatened
by the judicial action on agrarian rcform measures? As | have analyzed
clsewhere (see my book Coui-age, Craft and Contention, 1985, Bombay,
Tripathi), a possible answer to this question is that in displaying fidelity
to a markedly bourgeois Constitution, the Supreme Court foiled not so
much the nexus between property and polity as cnvisaged by the Consti-
tution itself but the politics of images of a socialist politics. The judicial
decisions betrayed political rhetoric. They said to the people of India,
loud and clear. that the Constitution as drafted and adopted was not
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This was both imitating and inconvenicnt. Even more so was the
iL\.\Cﬁ.iOF\ ol judicial power 0 invalidate legislations. The nationalists
were, given their experience in the freedom struggle, suspicious of judi-
cial power and autonomy; they prized, above all, parliamentary sover-
cignty, Of all the political personages, a charismatic and imperious
Nchru Was not going to accept judicial leadership over constitutional
interpretation. The colonial legal liberalism of the first generation na-
tionalist leaders ot Independent India still harked back to the notions of
- Brtish parliamentary sovereignty despite the Constitution they wrote.

Thay order of sovercignty was indeed accomplished by ensuring
. that the Supreme Court unquestionably accepted the power of Parlia-
ment o amend the Constitution. However, as it happened, the plenary
power o amend did not reach the abolition of the right to private
property tll the late seventies. In the meantime, the politics of agrarian
frelorm converted itself into a discourse concerning the supremacy ol the
power of Parliament over the powers of judicial review.

. IUis this period which provided politicians of all kinds with three
related torms of power. First, the discursive power of an alibi politicy;,
that is, it was the supreme judiciary which was acting as a roadblock o
the redistribution of power and property relations 1o masses of people
oppressed and exploited by the landlords. More than the power of the
propriteriat, it was judicial power which needed to be confined and
cribbed if the nation was W progress towards an egalitarian social order.

Second, the practices of political power tended to be Jjudiciary
centered, cven obsessed. It scemed o be commonly assumed, in the
Nehiruvian era, that constitutional amendments were 1o be equated with

good governance whereas, as is well known, the tasks of govemance lay
clsewhere. .

Third, the Indian state managers learnt early enough the tricks of
exercizing power without responsibility. They became specialists and
‘pastmasters ol decision-making which can only be characterized as fly-
now-pay-later rationality. 11 the Supreme Court empowered itselt with
the burden of adjudging on the constitutional scope of amendments, this
is a4 burden which will be returned w it with vengeance, The Constitu-
tion will continue to be amended and it would remain the task of the
Supreme Court o do with it what they can Perhaps, this strategy ol
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attrition was thought to be good enough to restore the future ol execu-
tive supremacy over constitutional interpretation. When this did not
succeed as expected, we gather another narrative of ascription.

The allegations of judicial usurpation were never made on techni-
cal grounds (that is, in this or that case, justices could have tiken an
equally cogent but a different view, lending towards ‘disuibutive jus-
tice’: to be sure, they could and ought to have) but on political grounds,
implying that there was insufficient collaboration between the apex judi-
ciary and the supreme executive of an order that sustains the legitimacy
of the latter. The language of ‘usurpation’ had, then, in reality very little
0 do with meaningful implementation of agrarian reforms. It had a
considerable lot o do with the nurturing of legitimation deficit ot a
political regime.

The Birth of Judicial Activism =

The period between 1969 to 1973 marks the historic advent ol
judicial activism. It is during that period that the Supreme Court devel-
oped a new practice of judicial hegemony over the symbolic politics
concemning the power o amend the Constitution. The story is well worn,
we summate it briefly only with a view to highlight the struggle for

asgendancy over power o determine the very nature of the Indian Con-
stitution for all times to come. ‘ '

From 1950 10 1967 the Supreme Court accepted the wide ranging
assertion of Parliament’s power o amend the Constitution even when it
thoroughly deprived people of their fundamental rights o judicial reme-
dies. However, while sustaining the validity of the seventeenth amend-
ment, two justices, especially Hidyatuallah J., wondered aloud as o
whether fundamental rights can be allowed to become the ‘playthings
of a majority. This observation sowed the seeds of first the ruling in
Golak Nath case that the amendatory powers of Parliament cannot
extend W abrogation or repeal of fundamental rights; this was followed
in 1973 by Kesvananda Bharati case where the Supreme Count ruled
that Parliament’s power W amend the Constitution was indeed plenary
(it could rewrite the Constitution) but always subject to the implied
limitations of the basic structure doctrine. The essential features of this
structure may not be amended; if amended, these would be subject to

dicial review These features include: federalism, democracy, equality g




. interest. Even today articul

- Was shrewd cnough to say that all that was meant b
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before the law, rule of law, socialism and secularism. All this is rather
well known to us now and a settled judicial doctrine.

Butin 1973 the Court’s ruling (decided by a wafer thin majority)
caused political consternation. Under Indira Nehru Gandhi's leadership
there emerged a political consensus among all parties that the judiciary
had indeed usurped the constitutional powers of Parliament (tll now

identificd with, and translatable as, the unquestionable supremacy of the
Prime Minister of India).

The ‘usurpation’ was met with a crude di
three senior most justices who contributed to the majority formation in
Kesavananda (all cligible, in tum, to be elevated 1o the Chicef Justiceship
of India) were superseded and A.N.Ray, who led the critique of the
Court’s opinion, was appointed as Chief Justice of India. This show of
power was sought to be hegemonized in terms ol the doctrine of ‘com-

mitted judiciary.’ So was the latter day supersession of Justice Khanna
who dissented in the infamous habeas corpus case.

splay of executive power:

Our interest, for the present purposes, lies not so much in technical
developments (important as they are and were o become) but in the
provacation offered by the basic structure doctrine and the political
response. No court in modern world had gonc thus far; typically, judi-

cial review extends to administrative acts and enacled laws w

hen they
ca

n be shown to infringe the provisions of the Constitution. What the
court accomplished now was a unique assertion of judicial power
under which it could negative an amendment to the Constit

ution duly
passed by Parliament acting under the provisions of the Constitution.

The language of ‘committed judiciary’ is of more than historical

ations critiquing judicial activism, though
carelully avoiding this emcergency-tainted rhetoric, resurrects the same

notions concerning the legitimacy of executive hegemony over the ulti-
mate constitutional interpretation.

Confronted by acute interrogation of the notion, Indira Nehru Gandhi

y ‘commitment’ was

commitment to the Constitution of India! But surely the judicial oath of

office alrcady cnsured this feat.

Although she never said i, wiscly,

in an cxplicit manner, the un-
erTvine tevt ol movar s e e

...... v 3
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Constitution that justices ought to be, and remain, clnmmitled..Bu_l Iur?{-
ing beneath an extensively, and cmharramipgly. written Cnnsllllul‘lnn |f|y
an unwritten onc. The unwritten constitution cmbodics a series of x_faca.r
understandings about protocols of collaboration by the supreme judi-
ciary with the supreme executive. On any view of governance, l.hc
supreme judiciary may not in fundamental matters ovcmf]c the max.lm
that it is, at the end of the day, the task of clected executive to govern.
The supreme judiciary, to invoke the newly fangled .compulcr languagc,
is merely (and at best) a cursor correcting the script of power; it can
never, and should never, aspire W be the keyboard, let alonc l.he
programme, for the overarching exercise of political power. Tq conlrn.-
ue the metaphor, the hard disc of power is composed by socmll engi-
neers, namely the practitioners of political power among whom justices
and courts could scarcely be included.

“Commitment™ also began to define the mark of being a ‘progrc§-
sive’ judge. A * progressive’ judge, in the vocabtljlary of governance, is
a being who respects the need 1o affirm the unwritten constitution wh.en
it conflicts with the written one. Thus, justices who cndowc':d exccutive
with unbridled power to amend (even repeal) the Constitution were
considered progressive and were “duly’ rewarded.

The notion that the seniormost justice of the Supreme Court shguld
be elevated as Chief Justice is an aspect of the unwritten constitution.
Although. superficially, this notion is venerated by the Indian Bar as an
assurance of the autonomy of the judiciary, in its deep structure .lhat
assurance gets converted into a pattern of allegiance to the unwritten
constitution. Since 1973, each and every associate Justice of the Su‘-
preme Court must remain aware of the probability and even the posst-
bility of supersession. That libidinal apprchension, in the absence ol
even a whisper of a suggestion that the Constitution should be amcn(?cd
to convert the rule of seniority from a convention into a rule govemning
political practice, is updoubtedly a real one and shapes many an
adjudicatory practice.

The conversion of the Supreme Court of India into a continuirllg
constituent assembly, as it were, is no routine act of activism. !l IS,
indeed, a foundational act. From 1973 onwards, judicial review l}.sclf
hecomes an integral aspect of the unamendable basic structure of the
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fcmqlius is beyond the pale of amendatory power excepting in the un-
imaginable situation wherein a judicial hara-kiri the Supreme Court
would validate an amendment which abridges judicial process and pow-
er. In-later decisions, the letter and sprit of Kesavananda would be
?nvn.nkcd W sustain judicial supremacy in matters of appointment of
justices and transfer of High Court justices as well as in the domain of
cunmu.nns_ of service, as well as emoluments of the judiciary itself,
There is simply no counterpart, in the annals of world judiciary, of the

institutionalization of the structural autonomy of judiciary by the very
exertions of adjudicatory power.

Thus, curiously (and 1 believe happily) in response to the assault

ol the notion of ‘commitment’ the Supreme Court created its own dy-
_namic space for activism.

A} the :f;imc ume, in terms of process, that is, the maintenance of
suzerainly ol the unwritten constitution over the written one, the Court

cununugd o yield in domains which do not affect the siructural auton-
omy of judicial power, :

. Thus, the Court endorsed emergency excesses, unjustifiable impo-
sitions of President’s Rule under Article 356, extraordinary powers
under security laws, political immunity to corruption in high places, and
many manifestations of arbitrary, even despotic exercises of public power.
Books on constitutional law and administrative law are full of instances
ol judicial accommodation. But the best evidence of all this emanates
fiom & comparison between exercises of adjudicatory power in the 80s
m“.j the 90s with the lirst three decades of Indian constitutional interpre-
l,m.mn' From the vantage point of judicial activism, especially in the 90s
itis indeed hard to believe that the institution called the Supreme Cnur;
ol India could ever have been otherwise.

The Rapture and the Rupture

The nature ol judicial activism in the last decade and a hall is
indeed radical. As 1 have described the process in Social Action (" Law
Struggle and Activists.." 35; 118-31) and elsewhere in several \'crsiun;’
ol my article “Taking Sulfering Seriously: Social Action Litigation Be-
tore the Supreme Court of India,” the birth and growth of Social Action
Litigation (SAL), still miscalled by Indian- Americans as Public Interest
Ligation (PIL), indeed accomplished the transformation of the Su-
preme Court of India into Supreme Court for Indians
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The SAL achieved many things. First, it marked the advent ol
judicial populism; that is, the Supreme Court (in the memorable phrasc
ol Justice Goswami) began o imagine itsell as the “last resort ol the
bewildered and oppressed” Indians. Second, it marked 4 moment ol
judicial catharsis: apex Indian adjudicators began performing a judicial
penance for their oulrageous emergency decisions. 1L is no accident that
Justice Bhagwati who olfered a most articulate delense of suspension ol
all fundamental rights during the emergency became the tounder ol
SAL (this does not belittle the contribution ot other activist Justices).

Third, the Court democratized access to judiciary as a collective
right of the peoples of India. It did so by a variely ol approaches: 1t
entertained letters written by NGOs and NGls (non-governmental indi-
viduals) as if they were writ petitions (a process | have named s
epistolary jurisdiction); it innovaled new practices of fact finding (espe-
cially through the means of independent SOCI0-CCONOMIC COMMISSIONS W
ascertain the facts); it invested itself with continued jurisdiction over
extensive domains of state lawlessness (in custodial instilutions such as
prisons, juvenile homes, protective homes for women) and fashioned all
kinds of judicial intervention and remedies.

Fourth, the Supreme Court read words and formulae in the Consti-
tution of 1950 in ways that recognized and created new fundamentual
rights*. A gradual erosion of the distinction between Purt Il and Part

4 Thus, starting initially, with reading into Asticle 21 the right to due process ol

law as including the right to bail, the right to privacy and dignity i the
administration ol criminal justice (the basic rights of undertrials and those
punitively detained) the Supreme Court has legislated new fundamenial rights
some of which were expressly, afier deep deliberation, excluded from Part 111
by the constitution-makers. These rights include:

* the right to literacy and primary and secondary education

* the right to healih

* the right to food, drinking water and integrity of environmeni

the right to a minimum wuge

the right to information

the rights to responsible affirmanve action policies

the right to compensation fur torture, cruel, degrading and unusual punish
menl or lrealment

the right to speedy trial

« & & 8

the right to enforce accountability of toial instilutions (yuventle humes.
women's protective homes, psychiatric care institulions, prisuns)
the right to gender justice ‘ O

the (ollecte

rront



350 :
SOCIAL ACTION VOL. 47 OCT..DEC. 1997
/7 My 3 . r 1
TV way thuy accomplished, the social, cconomic and cultural rights
glf.lmnlcgd under the directive principlcs of state pol icy are cnnlinu;n'lly
made enforceable as integral aspects of declared fundamenta rights,

Fifth, the Supreme Court assumed the role of a custodian of politi-
il m(»rnlity. Arcas not considered justiciable (like the imposition of
I?rcsul.cnl's rule under Article 356) were made so. The supreme execu-
tive d:‘scrclinry in regard to reservations in jobs and educational institu-
tions for “other backward classes” and educationally and economically
backward classes was brought under strict constitutional scrutiny to

prevent runaway reservation quotas, which served more political conve-
nience than constitutional conviction.

,j«m.l the Coun sustained the Election Commission decisions on
establishing democratic norms within political parties by requiring them

0 hold elections and subjecting them to disclose their assets and ac-
counts. '

Slelh, and the most striking of all, the nineties witnessed, in full
retreat from the Antulay decisions (Baxi, 1989), judicial activisr; enun-
Crating the most fundamental of aj| fundamental rights of the Indian
poople: '.rhc' right of all citizens of India to immunity from acts of

Acule anxictics and controversies.
cdged that when social activism
.nghl.aguinsl corruption in high places, the Judiciary acts as a true
inheritor of the values, virtues and vision of lamented Jaj Prakash Narain®
aborted Total Revolution, Hopefully, public movements will no\;r hf
nurtured to combat microfascism of power at local levels more cﬂ‘u:

J{UDICTAL ACTIVISM: USURPATION OR RE-DEMOCRATIZATION? RALS

tively by these astonishingly wide range of integrity and rectitude initia-

tives of the apex courl.

The activism ol the late cighties and ninctics maintains some conti-
nuity with the first two phases of judicial activism identiflied earlicr. Bul
it also marks a rupturc in the sense that the judiciary has become a
prime instrumentality of re-democratizing the processes of governance
and practices of politics. The contemporary patterns of judicial
behaviour of the judiciary has transformed it from a mere apparatus
of governance into an institutionalized social movement. There is no
precedent for this in contemporary world judicial history. And perhaps
activism is scarcely a word, despite its protean attributes, which cap-
tures this transformation.

Dark Linings on a Silver Horizlon

It should not detract one bit from the warmth of appreciation of the
achievements of this new phase of judicial activism to acknowledge the
nature and the magnitude of self-imposed limits that Justices have them-
selves sculpted on their constitutional power and duty. The flip side of
contemporary judicial activism is its canon of judicial sclf-restraint in
matters entailing violation of peoples’ rights in the current phase ol the
globalization of India. :

(a) Catastrophic Judicial Process for the Bhopal Victims

This is a complex story which cannot be narrated fully in this
paper. But a few aspects may suggest the outlines of this agonizing
narrative. The Bhopal settlement offers a mightily unjust prologue to
this narrative, which | have described in detail elsewhere (Baxi & Paul,
1985; Baxi, 1986; Baxi & Dhandha, 1990). Not mercly were the vic-
tims, not heard properly by the Court, when a close door settlement was
devised and then ratified by two judicial orders but the Court annihilat-
¢d the rule of law in India further when it conferred immunity from
criminal process as a part of a civil settlement on the Union Carbide and
its affiliates. It required a Herculean effort on the part of victims move-
ment, and social action groups, to have the Courl review this immunity.
While the Court was enabled to restore dignity to judicial process hy
canccling this immunity, this was to turn out to be a pvrrhic victory for
the victims becanse in 1997 the Conrt was to, rule that charges ol

XET

[



352 SUCIAL ACTION VOL 47 OCT.-DEC 1997
and its Indian subsidiary). At the v

ery most, il any criminal liability
existed it was in the calegory ol ¢

ausing simple huri!

In many an inversion which characterized the apex judiciary’s
pcrl‘orrp onal was able 1o
ction and judicial
allowed 1o be presented, ultimately,
hose docile bodies became sites of contention as to the
- hature of injury sulfered: in upholding the setlement amount ($ 470
- million as against $3 billion claimed on behalf of the victims by the
soverelgn government of India) the Supreme Court was able initially 10
locate only a few victims as having suffered serious injury! After ac-
complishing that, the Court changed its estimate of the magnitude of the
victimage! 'And the Supreme Court continued (o allow Union Carbide o
appear before it in relation 1o several matlers including the formation of
4 Tust Lo construct i hospital (still not done) despite the fact that the
sessions court had declared the corporation as an ‘absconder’ for non-
Appearance in the criminal proceedings!

ance in the Bhopal case, a mighty multinati
represent el successlully as a victim of social a
process! And the real victims were
4s maligners, w

Altogether the Bhopal adjudication is a saga of judicial betrayal of
the very activist enunciations offered through social action litigation.
Somchow, the MIC had also entered the soul of Indian Jurisprudence,
The processes of adjudication constituted the recurrence ol the Bhopal
catastrophe initiated by Carbide’s perfidious practices of power, the
very articulale concern for-the real victims of the Bhop

. al catastrophe
were invoked by the Supreme Court 10 justify the setleme

nt.

The Bhopal adjudication reve
activism on the side of foreign inv
how horrendous is the nature
dreds ol thousands of children,

als investment of judicial tlent and
estors and multinationals, no matter
and 'impacl of sovereign power on hun-
women and men who till this day contin-
ue 1o untold the latent impacts of what wits, in effect, a mass experi-
mentation with human beings in the long term imp
heavy dosages ol MIC,

the Taw of inlormed cons

experimental animals,

dct of exposure 1o
a lethal chemical that can only be tested under
enton human beings and in very small doses on
The de-sensitization of
extends w aborting one of the very few ex
coiminal prosecution for manslaughter.
ol the Court in Bhop
willingness'

an otherwise summit coun
amples in the Third World o
The adjudicatory performance
al case suggests not merely the limits of judicial

and capabiliy of dehvering pustice o victims of deliber b,
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planned mass disasters, it also, (and this is UIur‘n”n-X)-"dl-:l‘[:lll;‘lzt“:.::
unprecedented solicitude for the rights q[ glqbul ca[.nm‘l. dﬁdn.\;mmw »
the fundamental rights of the people ol India, cxp.n.nsfvg..)‘/ F .
the Court itself in relation to the Indian stale and civil socicty.

SLitutt litical Promises i
. C;t{;:‘;?!:‘:lc:)e::lufnp:w world can be C()rrtprehcm"iw:‘!y .a;{x.»--:;\:,
even the Supreme Court of India. Nor ougm one c-x.p.CCl,-dt?Lle:Ct,t;rz
o perform ‘revolutionary’ agenda of social ju:')tncfc.,.wju.ntl‘.;)vuc ¢ ;,m\:;
digression and serendipity. A[lf:r all, courts and justices he
al a mix of activism and restraint.

This having been said, it matters a very great deal w!.u:rc actl:m'n;

; : L e L

and restraint ought to find their place in adjudlc.\l.lon. I"ha:: has dl\‘H y
been a matter of escalated judicial and juridical dtscursa.vc comp uuy
Many judges and jurists take the view that it is appropriate !(Zir Ju:l;.l‘t'u.:l»
i ati ivil @ itica

vist, in s the other, in relation to civil and politic

to be activist, in some sense or ;

rights. but n(,)l in the domain of developmental or economic policy

decisions. These matters of policy, it is argued, involve complex consid-,

erations not fit for adjudicatory justice; these rather belong ID..KI:IFZ [Ci.llﬂ;l‘
of the rough and tumble of politics (establishment and opposition) an ‘
lately politics of new social movements or politics nf.rmsl;mcc. Ju.\,uu.t.::.
and courts, it is maintained, ought to leave the *political” arena unhin-
dered.

Even the super-activist Supreme Court ol lndl'a h;-i}:lt'l)-l]-l“:;ji:hl|}:
orthodoxy against its own radical discoursc‘ on hum.m.n%‘ 115 in i ;Ch
converted the discourse on Narmada as an issuc gf l'ch.dhl]lldlltl)n b
is, of course, important second-best way o‘f deal mgmlh dcvi()anL o
decisions) from the issues as presenied belore l.hc judwidiy.,L |L |.\: e
transparency and accountability of such dc‘l.'c‘!u‘unn:'nrjil (.If,c-u‘t.)ruf;(“.l_
issue of peoples’ right to know und (o parncapure’m cu_\:’(;::’m““m
ing the future of environment and thg furure uf tjh..'futjur:'i;:hum kg
(altairs, as it were, ol imcr-gcncran.onul Ju.suu,‘) dnJt ( el
exhauslive) the security Ofpeopfe_\'"rtghl to fre? speec ;'an [...r:n puan
against the unworkable and unj'us::ﬁef.f co[fcfuve repre 5ema' ic
state as a monopoly-holder on definitions of "public interest’.

: v heae nsnes which
AL Teast Narmeda allowed soope for oraran
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The redirection of social action liti
dialogical practices in such
by the judici

gation o activist-government
situations when citizen groups are encrgized
al thetoric on human rights to activate the courts is, simply
Pul, not consistent with the promises of a people-oriented judiciary.
The subaltern masscs of India are used to constant betrayal of political
promises, they are numbed to incomprehension when even India's moslt
activist Justices scem (and indeed from time to time do) betray constitu-
tional promises which they themselves articulate from the High bench.

(¢) Forces of Globalization and Canons of Judicial Self-Restraint

The conventional ‘wisdom’ on judicial self-restraint in advanced

capitalist societies made its Appearnace against the paradigm of welfare
state. We all know,

in one way or other, of the American Supreme
Court’s approach to New Deal reforms and the impact of President

Roosevelt's Court-packing plan. But we do not always recall that the
culture of judicial self-restraint in matters of economic policy in the
United States developed primarily in relation to protection and promo-
tion of rights of (as we still call them in India) weaker sections of
s society. No more will the Supreme Court of the United States strike

down a Congressional statute providing for the rights of the labouring
children or unorganized workers or minimum wage law.

In India the culture of judicial self-
ferent issues. Despite high flown rhet
quarter century of Indian legisl

restraint developed around dif-
oric of social justice, the first
Alive actvity witnessed no VIigorous
programme of law and policy concerning unorganized rural labour,
gender cquality, atrocities against untouchables and indigenous peoples,
child Tabour, disabled and other vulnerable sections of Indian society.
Outside of agrarian reforms, the counts have had very [ew occasions to
invalidate wellare Iegislations. In fact, in the face of masterly legislative
inactivity, in the famous Stnavac Case in the late sixties, the Supreme
Court in cffect wrote a law on contract labour which Parliament then
cnacted!

The Indian case presents an elabo
scll-restraint in two principal
tionary powers ol the state of
ol cconomic regulation.

ration of doctrines of judicial
arcas. The first is the expansion of discre.-

licials; the second, and related, is the arca

( CTIVIS < P TION OR D (9. 7 NMON 155
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In the very first years of India’s independence, th[c :uq:‘i;ll:t;‘(;:'::\
affirmed vast discretionary powers of the managers of the g
:;'th:mhcld that the fact or the probability of abuse of !mwc;l:;la s
vali(yl ground for denial to discretionary pnwc: o adr;illm:r. wersih o
exercise of discretionary powers may be ?hal cnge e il

h allegations is made so stringent that hardly oy
s suCht:cn successful! Since the exercise of powers was UIsc
«"""C“‘Pl hﬂ: ia ;nay not compel action; thus for cxample.lhc power o
(r:)a':cacrya' ::[cl::nz of industrial disputes to labour Zdi:Jdic:::locz T:d:irl l:::‘

lowed the s .

Indus“iafl Diip::;(; :slc‘t\f:)u:;:;ci,h:;ha::nonnuus costs o wnrki.np:
";mcrs!azl al-hcir patterns of relations to law and politics. There l‘:L
F :i::sccj very few modes by which agricultural labour may SU('.‘C-CS.‘.JL: (3;
:::ck implementation of the minimum wages law or lhihf:,?,cz::;:::;wn.
the extended state anti-‘poverty’ prngrammcs may see ohic g
tation of the schemes, or draught or Iamlfu: stricken Icwm:“nn o
with judicial intervention, amclim‘au.vc action or C‘TF c.of 8
utive acts of commission and omission. The vn.?t edific o
tive' law insisting on fair play in action remains pn;n li:n v
dence of and for the urban middle classes (sce my introduc
1995).

Even if this observation is contested, it ;u‘ least rcman[\?ccl::: ::"“
the notion of fair-play in administration (c.g:,. npjhl of lt.\c.a.m el
ties to be heard, duty to give reasons, avoidance of h::sc“miqc s
making, etc.,) begins to be scwiccablf: whf:n g(wvcrnmcror .UGiCi.“I o
discrcﬁonary power. When they avoid using it, ca‘nn:l]. . u: X s
restraint make.judicial activism irrelevant for Ihc.msa vantaged,
sessed, deprived and impoverished masses of India.

The second area where judicial sclf—rcslr:?ir)l has inslilt:;:na\:}?;t;:
itself is that of economic or developmental dcusmn.f-.h E?-:l;sthmyf .
courts deal with these, it is with utmost dcfcrcncF t.n ( c ‘mjam). 1
cxccutive (as seen in the discourse nf.m.cga-lnlg:‘m(lmhg gt il
though embroidered with occasional .'mxuclucs fnr :hL r~.‘gwcrq Liisemr
industry, the Indian judiciary has sustained wide pe s

I 1 demi " liber: |-'}.Ilil‘”.
l'l cd cconomy of |n(1i:| [l” the recent ¢ M(.mu ol hiherah l
annce m y h h '2
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capital; it may nationalize sectors of indus
management on grounds of public accoun
even prohibit in some areas,
multination

ury; it may oversee corporate
tability; it may regulate, and
intrusion of foreign capital and entry of
als. The list is virtually endless. And although the broad
picture is true, it is also true that the couns were asked 1o ke regula-
tion seriously at the bar of fundamental ri
industrial house adorns |
not a single major |
has not been subje
And almost all ma

ghts. Practically every major
AW TEpOrLs as a petitioner or appellant; there is
aw or policy on the regulation of the cconomy that
cted w ‘endless regime o

jor doctrines of administ
tion) stand embedded in the ¢
planning and regulation.

[ stay orders and appeals.
ative law (fair play in ac-
apital’s combat against the Indian state

Evenif, and on balance, the st
achieved through adjudicato
the regulation ol the econo

ate’s power were sustained, this was
Iy processes which routinely problematized
my.

In this arena, judicial sell-restraint w
mance of judicial activism. 1t is unsurprising that the man
Indian state planning did not complain as prolifically concerning judi-
cial performance in this area as they did in the domain of agrarian
relorms! The era of planning was also an era of collaboration between
politics and industry. The managers of the Indian
imbricated in the struggle of fractions of Indian
were at the same time clients and contr
and productive capital. As clients, they had 10 raise donations tor paliti-
cal parties 10 finance clections and party activities, and as clients they
had also W ensure a level of productivity of industry, and capital gener-
ally, which would sustiin the satistactions ol growing Indian middle
clisses. As controllers, the Indian state managers necded
(and they accomplished thiough “tricks” of p!
leverage over the capitalist class, 1t w
SLale W assume i Browing role as

as indeed a masked perfor-
agers of

slate were deeply
capitalist classes. They
ollers of merchant, tinancial,

and sought
anning) many a point of
s also necessary for the Indinn
a finance capitalist state, under the
Auspices ol planned cconomy. This wis accomplished superbly by na-
tonalization ol banks, INSurance, resource industry (especially petro-
feum) and control over all public utilities as well as by capturing com-
manding heights of capital formation (through the Industrial Credit and

Investment Corporation, and of course the Reserve Bank ol India and
loreign exchange contiols)
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gl { economic liberalization (unconstitutional at its very

hccdlc% g nstitutional conception of Indian dweloPmcnl) ‘lh-c

o et tht; C(l)l'-rcsuaim has marked the Supreme Court’s approach
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Bhaduri & Nayyar, 1996).
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Il transparency and accountability are the new constitutional vir-
tues to be enforced on Indian political establishment in the title of
probity and reticence in the excrcise of high public power, ought not the
judicial process and power enforce these virtues, in an equal measure, in
regard to transparency in international economic negotiations favouring
manifestly unconstitutional trade negotiations by the supreme Indian
executive? If indeed, as the two very eminent economists say, it is true
that “genuine economic liberalization for development begins from trans-
parency ol negotiations”(Bhaduri & Nayyar:1996, 82) what overwhelm-
ing reasons, aside from the well-manicured strategies, such as canons
of judicial self-restraint, Justify giving such a short shrift to social

action pelitions seeking a review of India’s accession to GATT/WTO
agreements?

I do not wish to burden this paper by elaborating the list of such-
like questions. No doubt, many more could be added such as the issue
of legitimation of the repeal of regulations conceming prohibition on
alicnation/frce marketization of tribal lands.

Towards a Conclusion ;

The very raising of such questions, however, points towards what |
have been describing as a tendency towards a structural adjustment of
Indian judicial activism. To some extent this tendency manifests a
continuity in Indian jurisprudence. It is also, W an extent, carefully
contrived. | have archived the details of not too irﬁaginalivc a'packaging
of propaganda against judicial activism elsewhere (see my Capital Foun-
dation Lecture on Globalization and Judicial Activism, 1996, published
also in the Mainstream). The technique consists in exhorting the judi-
ciary to remain anxious concerning the trajectory of its *activism.’ Not
just the corporate Bar but even eminent civil liberties lawyers have
publicly advised the Supreme Court that activism is an apt response to
the misfortune of India's marginalized masses. Activism in this view is
legitimate when it addresses issues of pollution and environmental deg-
radation, the plight of backward classes and atrocities against untouch-
ables, bonded and child labour, and gender rights. But activism is not an

- appropriate sphere of judicial oversight over issues of marco-economic

policy or even over issues conceming developmental decisions (trans-
late, please, as Bhopal, Enron, the mutlinationalization of Indian mining
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and minceral industries, impoverishment-aggravating measures of struc-
tural adjustment),

Insofar as the judicial activists feel constrained to heed this gratu-
itous anti-people and anti-human rights advice, structural adjustment of
Indian judicial activism will be accomplished. And this will determinc
in India of the next decade the fate of a *‘million mutinies’ against the
anti-poor policies of Indian state managers in the grip of the processcs
of globalization, heartily supported and endorsed by the mediocre liber-
alism of Indian intellectuals and urban middle classcs.

These processes, of course, need to be carefully understood. But
the task, as per the Eleventh Thesis of Marx against Feuerbach, is how
to change the situation or the conjuncture. The agonies of Indian
Judicial activism are thus laid bare. If (and there is abundant evidence
Jor this proposition) the accomplishment of the people-oriented judicia-
ry was primarily a result of people’s struggles, the task of future
struggles is to save the Indian judiciary from self-imposed structural
adjustment of judicial activism.

On the issue of how this may be defined, and appropriale strategics
evolved, one may not expect unanimity among Indian social and human

_rights activists. But even through active disscnsus, this is a path of

future struggles.

The crucial question before peoples’ movements is how the most
people-freindly of governance apparatus (namely, the judiciary) can be
both enabled and empowered, in confrontation with the forces, manag-
ers and agents of Indian globalization, to serve the constitutionally envi- «
sioned paradigm of Indian development

The celebration of the Golden jubilee of Indian constitutionalism
inaugurates itself with this interrogation.
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Order that Felleda City

The Supreme Court order directing closure of 8,378 industrial units
in Delhi and their relocation elsewhere, on the grounds of pollution,
does not locate the malaise of Delhi in proper perspective. The
question of pollution needs to be addressed taking into account the
cntire range of fuctors causing it — from vehicles to waste-water
discharge. Moreover, conceriis of equity and justice should be part of
pollution eradication so as 1o prevent easy victimisation of the toiling

masses of the city.

‘ON March 24, 1995 the Supreme Court
issucdan order, on the writ petition # 4677\85
filed by M C Mehta, on pollution of the river
Ganga, directing the Central Pollution
Control Board (CPCB) to issue notices to
8,378 industrics. These notices were 1o
indicate the fact that thecy are polluting
industries and are operating in non-con-
forming areas in violation of the Delhi Master
Plan formulated under the Delhi Develop-
ment Authority Act, 1957 and the Factories
Act, 1948, and that these industries were
therefore to stop functioning in the city of
-Delhi and be relocated elsewhere. The order
seeks to relocate 168 industries categorised
as ‘H’ under the Delhi Master Plan and held
out the threat of the same for those operating
in the “non-conforming arcas”. Similar
judgments have been handed down on other
neighbouring cities as such in Kanpur and
Agra,and thereistalk ofshifting the Mathura
refinery. Orders have already been passed
in the recent past, in the context of some
major industries in Mumbai.and Calcutta,

In an earlier order issued on May 10, 1996
the judges maintained that “the most vital
‘community’ need at present is...to provide
for the ‘lung spaces’...[T]he totality of the
land which is surrendered and dedicated to
the community...should be used for deve-
lopment of green belts and open spaces™.
While the concern for quality of life in Delhi
is commendable, the highest Court’s orders
place disproportionate responsibility on
those people who scll their labour power
" inorder to protect their life and personal
liberty. .

What was the impetus behind the urge to
clear up a problem that has been in the
making fordecades? The question that springs
to mind is, when, as long ago as 1962, the
first Master Plan of Dclhi called for the
relocation of hazardous and polluting
industries within three years, why was not-
hing done about it for over three decades?
Why were no steps taken to control pollution
in less polluting industries? Why has no
comprehensive scheme been designed till
today forthe welfare of the workers émployed
in the industries which at that time were
identified for relocation? And if for over
three decades this situation was allowed to
continue, what is the reason that makes it
suddenly intolerable for even a few months

Y

]

more? The entire basis of Supreme Court’s
orders is that mandatory provisions under
the Master Plan of Delhi (MPD) have not
been implemented. However, Delhi's deve-
lopment, including its industrial develop-
ment, did not have much to do with the
rationale of zonal regulations worked out in
the Master Plans. Morcover the Master Plans
themselves cannot be taken as representing
theinterest of the bulk of Delhi's population.
These Master Plans were approved without
public debate and take no account of the
needs and wants of working people and their
families. Therefore to make them the basis
of the Supreme Court orders is itself open
to question. Ironically, the orders passed by
the Supreme Court bring out the wilful
connivance of officials and owners of indus-
tries in creating the current conditions.
The Master Plan Document 2001 (MPD
2001) admits that according to the then
existing regulations, alarge number of indus-
trial units were non-conforming. This is in
spite of the fact that Delhi at present has 28
conforming industrial zones. Also no
relocation had taken place between 1962
when the first Master Plan was worked out,
and 1981 when the sccond one followed.
The 20 year period for relocation assigned
by the first Master Plan ended in 1982, and
the three year period granted by the second
Master Plan ended in 1989, On the other
hand, industries were allowed to come up
all over the city in violation of regulations
the city administrators themsclves had
worked out. The MPD 2001 estimated that
there were 46,000 industrial units in 1981
It increased to 85,050 in 1991 and 93,000
in 1993, In 1995, there were 1,Q1,000
industrial units employing 9.09.000 people.
The indis¢riminate growthof industrics in
residential and commercial use zones had a
lot to do with the nature of those industrics.
MPD 2001 says that in 1981, 77 per cent
of the 46,000 {ndustrial units had less than
10 workers, and 16 per cent with -workers
numbering 10 to 20. The CPCB estimate is
that in 1993-94 that only 10,000 of the
93,000 units in Delhi have been given en-
vironmental clearance. The rest of the indus-
trics function without any environmental
clearance. It has been brought out in arecent
survey that many Delhi industries are without
licences for the goods they produce because

1>

* factorics, retrenching workers, and divertin

1 ~

getting an environmental clearance is not
easy. They settle fora ‘proxy’ licence whicly
gets renewed every year. For this state of
affairs the Supreme Court blamed “the
officers/officials who have been wholly
remiss and negligent in the performance of
the statntory duties entrusted to them under
the Master Plans”™. But the Court merely
advocated that the chiel secretary of the
Delhi administrationshould “holdaninguiry
and fix responsibility™. Which is as good as
saying not much will come out of this,
Signiﬁcant]y.SuprcmcCoun'sinlcrvcntio;i-
wasoriginally soughtin view of the evidence:
of official neglect and indifference of
employers. The industrial units received
licences, sales and excise tax registration,
government subsidies, bank loans and other
facilitics. But no care is taken to ensure they
fulfil their statutory obligations under
Factories Act, Industrial Disputes Act and
other labour legislations. Yet nowhere dothe
orders pass any strictures on them. Instead,
the orders are replete with attempts to enable
the industries and the administration to-
undertake the transition as comfortably as:
possible. Relocationisin factmadealucrative,
proposition by allowing the land vacated by .
industries to be sold at market price. :
The land use ordered by the Court from:
the industrics shifted/relocated is the;
following: ; 3
(a) up to 0.2 ha to be developed by mé3
owner in accordance with zoning;
regulations of the Master Plan; mj

(b) 0.2-5 ha: 57 per cent to be surrendered;
and 43 per cent developed by the owner;,

(¢) 5-10 ha: 65 per cent to be surrendered’
and 35 per cent developed by the ownerig-

and
(d) over 10 ha: 68 percentto be surrcndemd_g
and 32 per cent to be developed by the:

owner.
The Court ordered that industries which:
shift “shall be given incentives in terms of.
the provisions of the Master Plan and also’
incentives which are normally extended to
new industrics in new industrial cst:uu:s"._
That is, land at subsidised rates, casy hank..
loan repayment schemes, ctc. The Court,
reminded the industries that “In view of the
huge increase of prices of land in Delhi the
reuse of the vacant land is bound to bring
a lot of money which can mect the cost of
relocation™. In shortall thisadds upto making,
relocation or closure a lucrative proposition:'
for industries. Of course, smaller units feclj
threatened by these orders, and their owners:
have in fact organised some highly visible:
protests in the city. They have become 8-
handy tool for unscrupulous managements
and industrialists to justify closing do

capital into more profitable industrics. For
instance, the Birla Textile Mill, which had?
long been trying to divert capital and s
down present operations, found in th
orders an casy way out and shut down I

operations on the midnight of November 30xf
_ [

Economic and Political Weekly  June 28, 1997

—3




|

1996, ostensibly, in compliance with the
Court’s orders. Similar was the case with
Sriram Foods and Fertilisers and DCM Silk,
Jocated in west Delhi. The fact that these
industries had already purchased land - in
Himachal Pradesh (Birla Mills), Rajpura in
Punjab (Sriram Foods) and Rajasthan (DCM
Silk). beyond the National Capital Region,
— showed that they had planned their moves
well i advienee, e e ae et the
carlicr order, which Lad clearly insisted on
relocanion within the NCR. It was also clear
that the owners were not interested 1n the
workers laking the relocation option and
they were only too happy to get rid of them
with a paltry compensation of one year's
wages. It was only after the revised order
of December 4, that some of these plans had
1o be modified.

Workers’ nghts have been a casualty even
in the 168 industries which are large and
which have national trade unions and
therefore are relatively better placedtotackle
the problems arising out of the Supreme
Courtorder. The orderissuedon July 8, 1996
and the clarification issued on December 4,

5. 1996, lay down the norms for paying
compensationtothe workers. Workers “shall
have continuity of employment™ and will be
considered in “active employment™ while
the industry is being relocated. They are in
addition to be paid one year's wages as

- “shifting bonus” to help them “settle at the
new location”. Workers employed in
industries that “fail to relocate”, that is
industries which close down, are to be paid
six years’ wages. And “the workmen who
are not willing to shift” will be paid
compensation in terms of Section 25F(b) of
the Industrial Disputes Act, 1947, that is,
will be paid one years wages as additional
compensation. The Act lays down that for
“every completed year of service™ workers
will be paid retrenchment compensation
equivalent to fifteen days average pay. The
Supreme Court also made it abundantly clear
that workers entitled to compensation must
have been in “continuous service”™ under
Section 258 of the Industrial Disputes Act,

w1947, This means employment for a period
¥ of not less than twelve calendar months in
" which period the worker should have worked

for a minimum of 240 days.

Only permanent workers will be enutled

_ 1o these benefits and contract workers will
A be left high and dry. This is why the govern-
* 3 Mentand trade unions came up with different

& - figures for those who will be rendered jobless

8 in the first group of 168 industries. The

: BOvernment claimed that 15,000 workers

. Would be affected while the unions’ figure

L - ™25 35,000. For instance, there are only 654

employees in Spram Food and
¥ Fentiliser Industries, whereas the number of

& Contract labour is 650 (Interview with

Dube, general secretary, Krantikari

i Union, SFF1). Thus, even for the

A Mlﬂl'ics which are large and medium scale

fhich have national trade unions to fight for

b,
1R
i

their cause, the bulk of the workforce is
being denied all rights.

As for the method of paying compensation
-1l 15 seen as a matter between the owners
of industries and individual workers. In case
of non-payment, delay, or any other dispute
the worker has to seck the help of the law
coutls, Inthis unequal battle it is the woher
who stands to lose. Indeed, even 1t the

M nsalion reguiciments are et e
industniahists will make huge pronits. The
Jomt Action Committee of the Textile
Workers has calculated that Birla Texules
stands to make Rs 340 cr, DCM Silks and
Swantantra Bharat Mills Rs 700 cr and
Ajudhia Textile Mills Rs 225 cr. It should
be remgAnbered that when land was acquired
by DDA they did so in the name of “public
interest” from the villagers who were paid
on an average Rs 2.72 per sq metre. Some
of the lands so acquired were developed as
industrial estates and were sold at subsidised
rates. Now the same land today can be sold
at the contemporary astronomical market
value - from this the industrialists are to pay
compensation to the workers, a paltry
outflow.

If owners are entitled to profit because
they own the land, workers too must be
entitled to a more reasonable share than a
meagre 5-6 per cent share of the total if the
unit relocates and only 20 per cent if the
company closes down. What makes it worse
is that because of the closure of large units
in Delhi a number of small units which are
moreor less like ancillary unitstoo will close
down, rendering another large group of
workers jobless. Eventhoscentitled toreceive
compensation are only slightly better off
because notall units pay themeven minimum
wages as per the law. In Delhi an unskilled
worker is to receive Rs 1,677, semi-skilled
Rs 1,844 and skilled Rs 2,105. Delhi has had
long struggles for implementation of mini-
mum wages. Such struggles have shown the
reluctance of the industrialists to meet eyen
their statutory commitments. It is therefore
difficult to believe that they will dutifully
paty the compensation without delay. In any
case, workers will not receive compensation
for their houses which many of them have
built with a lifetime’s savings. Urban lite
being tough and precarious, even a shanty
house has a value higher than its appearance.

PLANNING FOR PrOFIT

In 1956, Delhi was declared a state for
administrative purposes, whilein 1955 itself
a provisional Delhi Development Authority
(DDA) was setup by the central government,
“to check the. haphazard and unplanned
growth of Delhi...with its sprawling
residential colomes, without proper layouts
and without the conveniences of life...”
(Master P of Delhi 1962, pi). The Town
Planning Qrganisation (TPO) had meanwhile
been set up by the ministry of health — partly
inresponse to the outbreak of jaundice - and,
in 1956, it produced the Interim General

P - oW wt

Plan for Delhi. In 1957, the DDA was consti-
tuted by an act of parliament, “to promote
and secure the development of Delhi accord-
ing to plan” (ibid). In co-operation with
experts [rom the TPO and Ford Foundation,
the DDA prepared aMaster Planand released
itin 1960, inviting objections and sugges-
tons, Anouthee in English, Hicdi and Urndu
wis also pubie-hed tor wider dissemination.
Faven i!n-u::f- vedy dhrec months were givein
tor hiing obections, DDA received 600 of
them “from the public, co-operative house-
building socicties, associations ol industria-
lists, local bodies, Delhi administrations and
various ministries and departments of the
government of India” (ibid).

By 1971, however, Delhi’s population
had already crossed the 40 lakh mark and
things were clearly getting out of hand. In
1973, the Town and Country Planning
Organisation (TCPO) undertook a mid-term
review and suggested a new plan. But this
was never made public as its report was very
critical of the role of the DDA and the Union
government, in implementation of the plan.
In 1974, the TCPO prepared the National
Capital Region (NCR) plan but this too, was
disregarded as no statutory body was set up
for its implementation until 1985. Things
were getting so bad that the Lt Governor of
Delhi, Jagmohan, decided to make use of the
Emergency to implement one of the
provisions of the Master Plan. In the name
of the health of the “citizens” of Delhi,
almost seven lakh of them were relocated
mainly on the east bank of the river, where
60,000 units of 21 square metres cach were
allotted in low-lying, flood-prone areas. By
1977, the NOIDA industnial estate was also
set up in the east, ostensibly 1o provide
employment to these relocated people. All
these efforts were of no use. By 1981, the
population of Delhi had grown to 62 lakhs,
far exceeding the 50 lakhs provided for in
MPD-62. It was not that this cxcess
population came to Delhi because there were
no “decentralising™ mechanisms. In fact, the
ring towns grew even faster than Delhi and
the NCR population was 52 per cent higher
than projected. Even the One lakh families
evicted in 1977 were back in the city - the
squatter population crossed the seven lakh
mark and thie slum population was estimated
at 18 lakhs. Clearly. the MPD-62 had missed
the mark completely. The squatier/slum
population had been completely disregarded
inthe planning process. Oneof the indications
to this is that in 1961, there were about
17,000 industrial units with an 2 mployment
of about 1.4 lakhs. By 1981 this had shot
up to roughly 50,000 with a work-force of
4.6 lakhs. Similarly, the number of workers
in the public sector offices and the trade and
commerce scctor also tripled during this
period. There was no provision in MPD-62
for housing this work-force. Only 5 per cent
of the residential areas had been set aside
for service personnel, who increased from
5 per cent to 25 per cent, and even the
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$lan had been systematically violated one
b one by the authorities through a grand
design as illustrated below. “Most of these
Ksseitlement colonies were located in what
ereclearly designated as” green and marshy’
. 2 "and ‘unsuitable for habitation® land in the
& Master Plan. Not only was the land not
£ egrmarked for housing butitwas inathousand
B pectare stretch that was 10 - 12 feet lower
ak . han the adjoining niver Yamuna. Inthe face
& of rccommendations against using this area
o resettling the uprooted slum-dwellers the
'DDA went ahead and spent Rs 13 crores for
Mand-filling so that the poor people could be
Bierally dumped over the garbage there. The
i pérts had pointed out withthe aidof Survey
ol India maps, that drainage of sewage,
age and rain water would be impossible.
the objections were overruled for political
feonsiderations. The drains in the area were
dug in a zig-zag manncr so that the contents
feep into the ground water - the very ground
Water that was lifted up through shallow
thand pumps and caused the cholera cpidemic.
tThese pumps of death had been installed by
Qe civic authorities. While the initial
ment colonies had plot size of 80 sq
_' s, later, plots of only 25 sq yards were
geyeloped. The residents of these ill-
featilated, ill-lit and over-crowded tene-
s are under constant psychological
Baslon and suffer from innumerable
seases” (ibid). Ironically whilethe Supreme
is issuing directions to de-congest the
1 the name of pollution and the health
pazards posed by it. the government is
pifjcially allotting plots of 20.9 sq mts, 18.8
gqmisandcven 10.45 sqmistothe displaced
Kagters’ families. The dangers posed by
gRoYer-crowded dwelling units of the toilers
onveniently over lookcd! by the apex
Reourt. By accepted medical standards these
piar 'lil_:s are living in unhealthy conditions.
;'.r hm_ory of 46 resettlement colonies of
%{hi with a population of over 20 lakhs and
% 1988 cholera epidemic bear out well the
paxEwed political priorities of our rulers where
Welfare of human beings is the last
Jemolition of jhuggies without even a
pPrIOr notice has been going on a large scale
§ since lhe days of the Emergency. Such
etholitions were however provided the
,‘y;" of law in May 1984 when the
prament passed the four Delhi anti-
EyRcament bills. The bills (in the form
Feynaments or changes in existing laws)
8Cally an instrument to criminalise
L0 working people forced to live in

B settlements.
s afew days aﬂcrtthuyrcmc Court
: ® closure of polluting industries
Ak 1996, atwo-judge bench of the
Fpee ' Comprising Justice Kuldip Singh
pREKICe Saghir Ahmed issued notice to
2 BOvernment on a public interest

W

seaglied by B | Wadhera. The judges
' : '.before issuing orders on the

rehabilitation of slum-dwellers, itwould like
to hear the Union of India. The judges
observed that in a country where only 30
percent of people are above the poverty line,
the problem of jhuggi-bastis is natural. The
Division Bench perused the report on the
work done /undertaken by both the Delhi as
weil as the central government o improve
the living conditions of the slum-dwellers
and the future plans to rehabilitate them. The
ministry of urban affairs and development
was ordered lo prepare a comprehensive
plan with time-bound programme for the
rchabilitation of slum-dwellers. All this has
generated alotof resentment and uncertainty
amongst the slum-dwellers who number
around 25 lakh and arc housed in 5 lakh
jhuggies spread dver 1,080 jhugyi bastis. Of
these, 151akhdwellers are daily wage workers
who are not covered by any social security
schemes. If uprooted they stand to lose their
livelihood and face an uncertain future. The
union urban affairs minister made it clear
in the parliament on December 10, 1996
that the current policy formulation on un
authorised colonies was linked to the
Supreme Court order on illegally-sited
industries. In other words, if these industries
are to be re-located elsewhere then the
residents of the unauthorised colonies, too,
would stand to be displaced elsewhere. It
becomes increasingly clear that the aim of
the Regional Plan-2001 to deflect 20 lakh
population from Delhi would victimise
primarily factoryfindustry workers as also
the slum-dwellers and residents of
unauthorised colonies.

Many of these factories/small scale
industries are housed in unauthorised
colonies on rented premises with both the
owners and workers living nearby.
Interestingly the day the Supreme Court
issued notice to the Union of India on the
public interest litigation regarding the issue
of slum-dwellers, the high court bench of
Justice Y K Sabherwal and D K Jain ordered
the Union of India to form a high-powercd
committee within a fortnight and decide
within threc months on every aspect of the
long-pendingissuesofunauthorised colonies
in Delhi. This order was passed on a petition
filed around mid-1993 by H D Shourie of
Cummon Cause which had said that it was
monstrous for the government to simply
regulate these colonies. The H C had garlier
stayed the regylstions, however, the stay
wasrelaxedin 1995 o allow thecivic agencies
to provide basic amenities to the inhabitants
of the colonies who otherwise were leading
a hellish life.

In 1977 all of the 607 unauthorised colonies
existing at the time were declared eligible
for regulation. In thelast two decades another
1073 such colonies have come into existence.
Boththe governments, central and city, have
failed to take a decision on the issue in the
last few years. Eventhe judges remarked that
they were tired of being told for the last three
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years that the matter was “being examined”.
The bench added that problem of un-
authorised colonies required to be “dealt
withata war footing lestit may go absolutely

beyond control”™. They ordered the ~

identification of coionies ahich cannot be
regularised and asked for suggestions Tor
serting up townships around Delhi for shii-
ting such colonies, along with detals of
amenities which need to be providedin these
colonies.

CoNcCLUSION

The entire issue of pollution, while being
vitally important for the health of the city,
needs to be tackled in a radically different
way. First, the question of pollution needs
to be tackled as part of a larger. long-term
plan for the city, taking into account the
entire range of factors causing it - from
vehiclesto waste-water discharge. The who!~
series of questions, from strengthening the
public transport system to the efficient and
more productive use of waste, to the ways
oftackling effluents and municipal discharge
into the river — all these must be seen in the
larger context, as part of a single
comprehensive plan. 8econd, the issue of

pollution must be made an inextricable part -

of concerns of equity and justice, and the
new comprehensive plan must see to it that
those who toil to build the city are not
deprived of a voice, as they are deprived of
access to the levers of power.

The whole question of formulating an
alternative plan for the city then revolves
around the question: who is a citizen of
Delhi? Is it only the privileged person who
has access to various kinds of power, who
can build pressure through access to and
control over the media? What about the
interests of the working people who carry
the burden of the city on their shoulders?

The responsibility for the current state of
affairs rests therefore, squarely onthe central
government which has been directly presiding
over Delhi’'s affairs over the decades. It is
unfortunate however, that neither the
Supreme Court, nor the Delhi administration
and Delhi government have tried to rectify
this situation. The Supreme Court has, in
fact, endorsed the monstrosity of this failure
of town planning by basing its orders on a
patently unjust plan document - one that
violates all canons of natural justice. The
exercise of urban planning needs to be made
a public concemn and cannot be seen as a
merely bureaucratic business. Trade unions,
citizen's groups and other organisations of
the people n¢ed to be given formal represen-
tation in the planning of the city’s future.
This means that the current Master Plan,
which is being treated as the gospel by the
bureaucrats and judiciary alike, needs to be
completely reworked.

[This is an abridged and edited version of the
report prepared by the Delhi Janwadi Adhikar
Manch, February-March 1997.)
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THE BHOPAL CASE AND THE DEVELOPMENT OF
ENVIRONMENTAL LAW IN INDIA

i ¥ . .
CoM.Asranam and SUSHILA ABRAHAM

I INTRODUCTION

INDIA'S quest tar industriahisation and urnhit_ion to competc'\:;‘!lh' OI‘::.[
industrialised nations of the worid prompted it to welcome rer.: .' )i'mne()j

multinational enterprises. This contributed copmd;rubly to l‘ l. p a.r.1 5
economic development of the country b\ saving l.orelgn n:xL.r‘mrln_gL._l i
many this meant jobs and money.! Union C.arbndf: of [?dl"l].h ‘tml c_.
(“UéIL"} was one of those cornpanies cs.lab.hshed m'lndld. b'dL cco(;r:
pany is a subsidiary of the American mulnhauongl Union Cz?{ ide o
poration (“"UCC™). which has its head office in Coqqcctncul m.h_ .
United States. UCIL manufactured a number Uf’pCSlICldC.S for; w.‘ng

there was a rising domestic demand due 10 the “_(nrcen Re\olLft:pn r:n
India. Among the products of UCIL was a pestjmdc -c-u"?dhsfh‘l'?{ ‘Ixis
main ingredient of which was methyl isocynate ( MIC ). a ‘15 ‘3. -"nst
substance MIC iy un extremely hazardous chermcal_. 4 pmst‘m ‘ag‘n”.

which “stringem precaution must be observed to eliminate any possi-

ity uman contact’ -

blhlii\:eotfli}juhl of 2-3 December 1984 saw the residents of Bhop:x}l f:uhgg:l
up in the world's worst industriil disaster. MI€ I_cuked from the hig )
tech factory of 1°CIL in Bhopal. kilh‘ng over 2.500 an'c.l lca\.mg tr}ntt)jrl
than 200000 people maimed for life ' Most of those k:llﬂed. and dalh.\)
injured were the poor dwellers who had made their hom:..s;jd.r;:unl_ m;
plant. Among the injured were pregnant womep. who had abortions.

©Co M. Abshain. research senoiar at the Department of Law, 5().-\56‘1_;);1;1.?80.-:;1:3;
cate 1n the High Court ot Kersla. India Sushila Abraham: Advocate in the Hig
i
Lerala, India : :
M‘Tl‘l‘:i:authun wish o thank Dr Patnens Birnie, Director of the Imcrnanor‘ml .\I.;r;utr;;
Law Insutute. Malti. for her help and encouragement in securing publication o
article

> planned e fevelopment, see Francine R. Fran-
: For anainsight into India's planned economic ¢ ; ¥
k'lllud:,u's j:.:mﬁuf Economy 194721977 (1978): also Liu_}d 1. Rudolph d[mfj'SUb;'?g::
I{Locl:bcr Rudolph. in Pursuit of Lakshmi—The Poliical Economy of the Indian
Y87). : P l
i 3 ]I'hr State of Indw's Environmen: 198435 The Second Citizens' Report (1985)
2 J _ !
i Scicnices and Environment, New Delhi, p.2us. B ]
Lk"_:"#;:: :cu‘:n;::r \:1 deaths cuused by MIC had nisen te 2,850 by August 1987, See “MIC
Dc:;l~hs up to 2850 Hindustan Timey, 22 Aug 987 p7

ﬁ "
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cated the possibility of the gas being Potentially mut
genic.” The long-term effects 1o the human life
ccosystem are yet unknown and there cyr
complications wil] not arise. Even after seyeral Years, an intensive medi.
cal check-up showed an alarmingly high level of chemicals in the urine
of 4 large number of MIC victims, indicating that the poisonous
elements of the £as have a tendency to remain deposited in the human
kidney, causing permanent injury.® Since these ill-effects could continue
to affect generation after generation, the Bhopal disaster hys been des-

' i or g nerations™ . with
no end in sight or any known scientific means to contin the injurious
etfects on the human genetic system.?

The world’s worst industrial disaster jey to the biggest ever resort to
litigation for damages. lmmedia:ely after the disuster more thun 145
cases were brought against UCC by American lawyers in different
courts in the United States on behalf of thousands of victims. These
cases were joined and assigned to the District Court of 1he Southern
District of New York. where the individuyl complainis were supernseded
by 4 consolidated complaint. The Union of India tiled
plaint before that coury on 29 June 1985 PUrsuant o the Bhopal Gus
Leak Disaster (l’mcessing of Claims) Acq 1985 (the "Hhu;ml Act),
which provided it with the right (o represent the Indyay plamutts. On |2
May 1986 United States Distric Judge John F. Keenan dismissey the
American actions on the ground that a United States coury 45 Nt @n
appropriate forum for the determination of the legal issues IMvolved,
This decision wus then affirmed on |4 January 1987 by the United States
Court of Appeals before the Second Circuir, A WhL of certioran aguins
the appellate court's order was denied by the Uniteyg sy
Court on 5 October 1987,

After this the legal drama moved back o India,
brought the case before the Madhya Prudesh Distr

SYstem or to the
4n be no guarantee that future

doaCparate come-

des Supreme

The Umion ot India
¢t Court n Bhopal

4. According to a study on the effects of the Bhopal £ss leak on women s reproductive
health, conducted in Bhopal by a group of doctors. Sce “Women Bear the Brant_ Suises.
man, 22 Nov, 987, P-1: also “Four-fold Rjse in Bhopal Abortion, ~Times of India, 20
Nov, 1987, p.8.

o According 1o rescarch conducted by Industrial Toxicology Revey
and also studies conducted by the Cancer Research

6. According 1o findings established by investigators of the
logy and Metabalism ar the All India Institure of Medical Sciences, New Dethi. See ~Bho-
pal Survivors Carry Toxins", Statesman, 28 O, 1987, p 4 also “High Level Thiosulphate
in Gas Victims' Urine™, Hindusian Times. | Oct, 1987, p 5.

74 According 1o Dr C. §. Kn’shnammthy. Chairman of the s,
appointed by the central government to INvestigate the Bhopal Eas dis
ter for Generations'. Hindustan Times, 24 Sept 1987, g s

reh Centre, Delhy

entists Commussion
ster. See A Disys.
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pursuant to the Bhopal Act. which gave cxdusnc rights to thc‘ I:thl}noll to
represent all cisims against UCC. This action sta_ve_d all projua mg‘s‘:jr:
about BOU cases which had already been 'hlcd pc-ndmg furlhln.r procee i
ings. The District Judge of Bhopal. M. W. Deo, nntrodu;ctj. an unfr-e’c:’
dented legal development when he Illk‘lltlc an L:t}lql for mlr.;u[l; 'r%‘u.m.r
3,500 milhion rupees (equivalent to US$270 mqhun) on | LLLET }‘T
1987 UCC uppealed to the Madhyva Pradesh High Court to r_q_m. .t 1:
order. On 4 Aprl 1988 the High Court purll} allowed the revision .ull
ordered a reduced amount of 2,500 miillqn rupees (.US.S'I‘)S n.nil‘ug‘g‘) as
interim compensation. but non-:lhclc.\s.nxcd the ll.ilblll.I_\' ut. U lt:;
compensate the victims, The High Court’s order for interim pd)’]mc-l‘] ¢ J
damages appeuared to settle the issue. und scemcd to leave llufe ::u:{:u
for further prevancation, U(fq chullenge‘d _thls order be 'on. ; c
Supreme Court ot India. while fresh negotiations began for .1 sijtcec
ment. While the matter was betore the Suprcrpc Cuuﬂ (')f India, .
and the Unmion ot India agreed o sctllcnjr:nl figure of US$470 ml' lf‘)n
(about 7.150 mullion rupees or £274 million) by.wafy of full cor_npu‘\s.l:
tion. On 14 and 13 February 1989 the Supreme Court of India made
s for puyment of this amount.” ;
U“':";:: ::‘:rlilcr' government of Rajiv Gandhi tuced considerable L'll'll.IClSIE
for agreeing to dispose of all c]mmqs ‘?ust. prr.scnt_u‘nd ful'ure fer.u;)ll‘f.m :
criminal procecdings against UCC 7 Several petitions wcre. IllLd e :‘rn
the Supreme Court to review 1. ,ul‘tlcmclm. I‘hc Suprur‘m. (.ouft t ;n
ordered that poth UCC und the Union ot Indllu wuglq continue I.U 1':'
subject to the jurisdiction ot the courts in India until further t‘)l'd&,l’b‘..
On 22 December 1989 the Supreme Court held the Bhopal AL: cg_n:,t;
tutionally valid ' Consequently. the new government of V. P. Smg'
had decided to support the several review petitions hlt?d bctgrg.l?u
Supreme Court against the sett[emen;. l"he present Prime Ms_mslu’.r.
Chandrashekhur, who replaced V. P Singh in November 199Q. s mmn:
taining the sume stance. which v..'oukli_ certainly seem to introduce
:r complications into the situation. ' . |
fu?ﬁzrgh:pii case caught the attention of the lega! wqud for ll'S magni-
tude. and hus lett many comparative lawyers questioning the manner in

which the Indisn judiciary 1s handling this matter with its unusual turn ot

8. Union Curbide Corpuration s Union of India (1989) | SL‘C‘bN, o ‘ .
9. Coom: Kupoor ~ Bhopal Settlement: Delhi Crineised for “Giving up’ . [he Times.
b 198y p 11 T _
le']FL-;-hL'ruwr (pu'rmm Corporanon v Union of Indic (1989) 2 SCC 530, Also see “Bhopal
a8 Vi cad” 31 Mar. 1989, p.S6
as Vicums— A Long Haul Ahead” . India Tm_fu_\. - . -
(“isl IfBth:p.:I Guas Leuk Act Upheld™. The Sttesman Weekly, 30 Dec. 1989, f}lxo s
"Iihc;p al Gas SC Upholds Central Act . The Hindu Gint edn). 30 Dec. 1989 See alva
y [ Sabus Umion of India (1990) 1 SCC 61} ‘ - S '
(hlu"mr"'li‘:.l:au‘sf:aps Bhopal Deal Gandm Tried 1o Force on Gas Vicums™, The Tunes.
London, 15 Jan 1wy
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events. This article secks to show some of the intricacies ot the Indian
legal system and the significant approach adopted by the Indian judici-
ary for the development of environmental law in India. Sections Il and
T of this article trace the events related 1o the case trom s inception in
the United States courts to the presentsituation. Sections IV and V dis-
cuss the Indian legal svstem and the legal developments related 1o e

nvir-
onmental protection

Il THE CASE BEFORI FHE AMERICAN COU K|S

A. The Complaints against Union ( arbid,

On 7 December 1984 Melvin Belli. 4 top United States personal Injury
lawyer, filed a USS15 billion class action for compensation agannst UCC
on behall of two families.™ Soon 145 cases hud been brought against
UCC in different United States federal courts on behalt of thous
Indians. Most of them were class action complaines " The
most of these actions involved commaon questions of |
can be summarised as follows:

ands of
caabion i
aw and tacr which

(1) whether the defenduant was negligent i relation o an MIC
storage facility and its safety system:;

(2) whether the defendant was strictly
caused,

(3) whether the defendant knew of or acted recklessiy wilfully
and wantonly with regard to the dangerous conditions w hich
existed in the MIC plant in Bhopal.

lable tor the damage

The damages sought in these cases varied from USSS bilhon 1o 30 bil-
lion, in addition to punitive damages and costs. -

. On 8 April 1985, exercising its rights and duties under the Bhopal
Act, the Union of India filed a complant as pareny patriae on behalf of
all the victims of the disaster. before the United States District Court.
Southern District, New York.'s This action was for recoverny of damages
for any and all claims. present and future, arising out of the disaster. A

13. ~$15 Billion Suit Filed in United States Court™, Hindu Dec 1984 pi o see
Union Carbide Suit Is Filed™ Wusconsin State Journal, 8 Dec 19sd pl
4. The junsdiction of Us diStrct courts was invoked pPursuant

S 332(a)(2) in that complete diversity of cizenship existed berween the pramutls who
were citizens ol India and the defendant who was acrtizen ol the State o ¢ onneicul See
¢ g the Complaint™ in Mohammed Naeem Khan v Union Carbide, tiled betore the US
Distnict for Northern District of Ihnos Eastern Divinion. & Feb JoNS . (Cune No 83
COIISKS tiled by Leonard M. Ring and Assuciates, Chicago \
15 8.3 0l the Bhopal Act provides that the government of Indiy has the ¢

o represent persons who have made or are entitled o ¢l
Jasler

e 2n LS

lusive night
amoansing out of the Bhopal dis.

20
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consolidated action was then brought before the same court on 26 June
1985. ‘
Union Carbide. before opposing the action brought against it on vari-
ous grounds. sought to dismiss these actions on grounds of forum non
_conveniens.'"

v

8 The Umion of Inda’s Qpposition 1o UCC's Motion

The Umon ot India opposed UCC's motion on the basis of the tollowing
arguments

(1) UCC had fuiled 1o establish that Justice would be served by
granting dismissal on grounds of forum non conveniens.
(2) The courts in India were not an alternative forum in which the
“lingation might be resolved. for the following reasons:
() the delays inherent in the Indian court system would lead
o un unconscionable delay in the resolution of the cases in
Indiy i
(O India’s court system lacked the procedural and practicahle
capability to hundle the lingation:;
(<ra judgment rendered by an Indian court could not be
entoreed without resort  United States courts:
td LCCS forum non cony eniens motion was nothing more
" than torum shopping, '
(31 Fhe private interests of the huigants favoured retention of jur-
Idiction by the court tor the following reasons.
fan retention ot Jurisdiction by that court would lead 1o an
Cetticient. expeditious and convenient resolution of the
k'.ll\c\;-
(h) the private-imterest analysis involved more than a “head
count™ of witnesses as asserted by UCC:
(©) UCC had attempted to inflate the count of witnesses in
lndia by proposing spurious issues.

16 The term “torum non coneniens™ simply means an inconvenent forum. [ his doc-
inne onginatedin Scotland and is recognised by its law The essence of ths doctrine 1s that
dcourt, even though 1l possesses proper junsdiction over the parties and subject matter.
may in s discretion dechine or relinquish Jursdiction in @ case when it is of the opinion
that the ends uf yustice would be better served by trial of acase n another torum. Also see
Soli ). Soraby. “Keenan Decision— Re cogmsing Menits of our Svstem™. Times of India.
23 June 1980, p & g

17 “Memorandum of Law i Opposition 1o Union Carbide Corporation’s Moton 1o
Dismiss These Actions on the Grounds of Forum Non-Convemiens”, In Re: Union Car-
bide Corporation Gas Plant at Bhopal, India. December 1984, MDL Docket No 626, Misc
No.21-38 (JFK) 85 Civ 2696 (JFK ). all cases hled by the plainuff's executive committee,

Michael Vo Curesr: Stanles M Chesley, F Lee Baiey. h Dec 1988
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(4) The public interest of both the United States and India
favoured the retention of jurisdiction by the court

C. Judge Keenun's Decision

Judge Keenan delivered his order and opion on 12 May 1986, He
based his decision to dismiss the case un the grounds ot forum non con-
veniens upon the United States Suprenie Court's decimons in Giber™
and Piper Aircraft. ™ According to these decisions the court had o
determine first whether the proposed alternative torum was adequate,
and had then to consider the relevant public and private interest tactors
in order to determine whether dismissal was favoured. On the question
of adequacy of the Indian legal system, Judge Keenan accepted the affi-
davits of Palkhivala and Dadachanji, who had long vears of experience
as Senior Advocates in the Supreme Court of India He found the affi-
davit of Professor Marc Galanter far less persuasine in spite of its aca-
demic value.?' In the process of deciding the applicution, Judge Keenan
appreciated the courts in India and found them 1o have proven cupacity
to mete out fair and equal justice. Having come 1o the conclusion tha
India had an adequate forum and the capability to deal with the case,
Judge Keenan found that the private interest factors. such as access to
witnesses, sources of proof and possibility of view. weighed ereatly in
fuvour of dismissal on grounds of forum non conveniens The court also
favoured dismissal of the case on public interest concerns. such as
administrative difficulties, the interest of India and the United Stutes.
and lhx:1 applicable law. The following conditions. however, were laid
down:*?

L. Union Carbide must consent 1o submut 1 the jurisdiction of the
courts of India and shall continue 10 waive defences based upon the
statute of hmitations.

- Union Carbide must agree 1o satsty any judgment rendered by an
Indian court, and if applicable, upheld by an uppellate court in that
country, where such judgment and affirmance contorm with mimimal
requirements of due process.

3. Union Carbide must be subject to discovery under the mode] of the

US Federal Rules of Civil Procedure after an appropriste demand by
plainuiffs.

o

I Opinion and Order of John F. Keenan. US District Judge, In Re. Cmion Carbide
Corpuration Gas Leak Disaster ar Bhopal, India. December Jvaq, op. cil supra n.17,
dated 12 May 1986, New York.,

19. Gulf Oil Corporation v. Gilber 330 U §. 301 (1947)

20. Piper Aircraft Co. v. Reyno 454 U'S. 235 (Jyn1)

21. Opinion and Order, supra n 15, at pora 8 u
22 ldem, p 69



340 Iniernational and Comparative Law Quarterly [Vor. 40

D.  The Court of Appeals and the Supreme Court Decisions

Appeals and cross-appeals were brought against the district court’s order.
Judge Mansfield. sitting as a circuit judge with two other judges in the
United States Court of Appeals for the Second Circuit, modified the
three conditions laid down by Judge Keenan in his decision of 14 January
1987.7* Qut of the three conditions laid down by Judge Keenan, the Court
of Appeals tound that the first condition was not unusual. As regards the
second conditon. the Court of Appeals found that a judgment of a
foreign country that is final. conclusive and enforceable must be recog-
nised and will be enforced in the United States under Article 53 of the
Civil Practice Rules on Recognition of Foreign Country Money Judg-
ments, which are based upon the Uniform Foreign Money-Judgments
Recognition Act"* In order to recover judgment money, a new
application hus to be filed in the United States tourt under that Article.
As regards U'CC's suggestion that the United States court should pro-
tect it against demal of due process. which 1t feared would occur in
India. the appellate court found the concept of shared jurisdiction both
unrealistic and illusory. It suggested that the question of due process
could be raised as a defence when it was sought to enforce the resulting
judgment aguwinst UCC in the United States. The third condition.
regarding discovery. was held by the appellate court to be erroneous: it
was found that both sides must have equal access to the evidence in the
possession or control of the other and that both parties would be bound
by the rules ot discovery practised in the Indian courts. Subject to the
above-mentioned modifications, the appellate court affirmed the order
of dismissal by Judge Keenan on grounds of forum non conveniens. On
5 October 1987 the Supreme Court denied writssof certiorari against the
Court of Appeals on petitions by the Union of India and others. The
Supreme Court reports do not show the reasons for this decision.**

I8 The Puradox of the Inconvenient Forum

In its sojourn in the Amencan courts the Bhopal case brings out two
peculiar dimensions. one focusing upon the American lawyers and the

23 dn Re Uniori ¢ oude Corporation Gas Plant Dusaster at Bhopal, Indw in December
1984 10 the LS Court ot Appeals for the second aircunt. Docket Nos B6-7517. B6-7589.
BA-7637. decided on 14 Jan. 19287, 509 F2d 195 (1987)

24, Art.53. Recognition of Foreign Country Money Judgments. 7 BNY Civ-Prac. L. &
R..s.5301-<4M (McKinney 1978). This Art.33 1s based upon the Uniform Foreign Money-
Judgments Recogrntion Act, see 13 U.L.A. 263 (1962). which has been adopted by 15
States in addinon to New York. In States that have not adopted the Act, foreign judg-
ments may be recognised according o the principles of comity. See Hulton v. Guyor 159
LS. 113 (1898

25. Union of India. Pettioners v Union Carbide Corporation, et al. US Supreme Court
Reports 98 L Ed 2d 150

4
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other highlighting the Indian legal system in an ironical manner. The
ambulance-chasing lawyers who rushed to Bhopal immediately after the
disaster have been severely criticised by the world press

The other signiticant aspect of the Bhopal case in the Amernican forum
is the irony of the strategies respectively adopted by the parties. The
plaintiffs in their struggle to retain the Amencan torum projected the
defects of the Indian legal svstem through the athidavits of Professor
Galanter. This move. coming from the Union ot Indis. was highly pol-
emical as it amounted to tarnishing and lowering the image ot the Indian
judiciary and the Indian bar. Ironically. UCC. in order to counter the
Union's move. highlighted the uniqueness of the Indian legal system. its
developments and innovations. The reference to the M. (. Mehia cuse
in the Palkhivala affidavit has its own paradoxical significance. because
in the later development of the case in India. the Indian courts found
UCC bound by the rule of strict liability without exception, as laid down
in that case.™

In the United States courts the Bhopal Iingation. with all its fabynn-
thine developments, bristled with extraordinary inversions " Although
the Union of India lost the cases beciause of its dismissal on grounds of
forum non conveniens, the overall outcome has been that. in tact, the
American courts recognised the Indian legal system as adequately
developed to deal with such mass tort litigation =

Il THE CASE BAUK IN INDIA

A.  The Buackground

Although the Bhopal case focused initially on the cases that were tiled in
the United States by the American lawyers. about 800 individual suits
for damages were also initially filed by individual plainutts in the Bhopal
District Court, claiming damages totalling 1.620 million rupees (about
US$125 million). One representative suit has been filed in which
damages of 12.500 million rupees (about US$L bilhon) have been
claimed. Pursuant to the Bhopal Act, the government of India assumed
the exclusive right to represent the victims and impleaded itself as plain-
Gff in all the suits filed in India.™ All earlier suits were staved pending

26. Infra Sectuon V.

27. Rajeev Dhavan, “For Whom? And for What? Reflection on the Legal Aftermath of
Bhopal™ (1985) 20 Tex. 1.L.J. 297 Also see Upendra Baxi. “Introduction™, in Incon-
venient Forum and Convenient Catastrophe— The Bhopal Case. p |

28. Soli J. Sorahjee. “The Keenan Decision I—Recognising Menits of Our S)‘Stgms".
Times of India, 23 June 1986, p 8. Also “ll—Judiciary Can Rise to the Challenge™. idem.
24 June 1986. Also refer to Louise Weinberg. “Insights and [ronies. the American Bhopal
Case™ (1985) 20 Tex. [.1..J. 309

29, Infran. 138
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turther proceedings und the Umion of India filed a fresh case before the
District Court ot Bhopal on & September 1986 This latest cuse betore
the Bhopal District Court was beset with many hurdles for more than
twoand a hadt vears with no rehef in sight. Y The first judge, who began
hearing the case i the Bhopal District Court. was promaoted to the High
Court. necessitating a tresh start by g second judge. who had to with-
draw when it was revealed that he was himself one of the claimants. The
third judee met with an acadent and died after holding the first hearing.
MW Deo was the tourth judge o begin hearing the case. But the pro-
gress ol the case was much delaved by raising the hopes of an out-of-
court settlement

Negotiations for an out-of-court settlement were pursued by the
LUmon of India even before any suit was filed in the United States. It was
dalso reported that UCC had “active discussions™ for a “concrete pro-
posal™ for scudement to the Indian Parliament.™ The offer made by
l'('('_miy;:il_\ wus for 1'SS200 million. an amount reportedly equal to

CUCCS ansdarance cover, ™ and it was reported that India’s then Prime
Minister., Rapy Gandhi. rejected UCC's offer as insufficient.™ From the
very beginning the proceedings were stopped on several occasions to
allow the parties 1o come 1o 4 settlement. Once Judge Keenan reacted
sharply i open court when he felt that his carnest efforts 1o bring about
tacttlement were subjected to criticism for dilatoriness ' An out-of-
sousrt setiienient resumed greater impetus when the case came before
the Indisr courts Both the Umion of India’s Attorney-General and
OO counvel were reported 1o he making “genuine” efforts ™ and
one stage o settlement appeared imminent . However. these negoti-
ations agan broke down. and on 27 Noveinber 1987 both sides sub-
mitted 1o the court that they would proceed with the case. The fact that
antagreement did not emerge at that tme was probably due to the

WOl o e v Ui Cartnde Corpurdtion. i the court o the distit judge,
Bhopat Gas Clam Cuse No 113 of 1986

U Kamalendian Kanwar, " No Suecour in Sight™", Indean Express. | July 19n7

320 Settlement Broached . New York Times, 11 Mar. 1985, P29, also see “Umion
Carbide Holds Talks with Indians in Bid 1o Settle Bhopal-Linked Lawsuits™, Wall Streer
Jowrnal. 19 Mar 1985, p 4 Also “Indis Expels Bhopal Offer™. New Yark Times, 26 Mar
1983 p. 3y : i

33 Raniano Lauter. “Next Bhopal Step Remains Unclear™. National Law Journal, 28
Mar 1983 p 3,

3478200 Milhon tor Bhopal Rejected”. Wisconsin State Journal. 6 Apr. 19838, p 1-3
Abusee “Rangs of Catastrophe ™, Times. 22 Apr. 1985. p.8&l.

3% See “Transenipt of Chamber Hearing™. 20 May 1986, extracted in Baxi, op. il
supra n 23 atp 3y

W OQut ol Court Carbide Accord™”, Hinduwsian Times. 15 Sept. 1987

37 vIndia. Carbide Close o Settlement”. Times of India, 3 Nov. 1987, p-d. Lhis was
tased on the Wall Streer Journal's teport of 3 Nov 1987, that Union Carbide and the
Indian government appeared to be near o settlement on the basis of $300—6(X) milhon
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uproar the negotiations had caused in Parliament. and a “sell out” senti-
ment was voiced in the press and among the victims ™

B The Interim Order of the Bhopal Districe Court

On 2 April 1987 M. W. Dco. judge ot the Bhopal District Court. made
an order proposing reconciliatory interim relict. Both the Union ol
India and UCC inimally responded with proposals 1or an out-ot-court
settlement, but when their attempts failed the court proceeded o hear
both parties on the matter for interim relief on its suo moto proposal.
Then, on 17 December 1987, Judge Deo issued the order tor substantial
interim compensation in the sum of 3.500 million rupees (about US$270
million).

Judge Deo’s order made unprecedented use ot the courts’ inherent
power to render justice. The judge based his decision entirely on the
exercise of the court’s jurisdiction under section 151 of the Code of Civil
Procedure.™ taken together with section 94(¢) of the Code * The use of
these provisions was justified by Judge Deo by the parumount need for
Justice in the case. He questioned the very basis of the torensic praxis:*!

Can the gas victims survive until the tangible data with meticulous exacti-
tude is collected and proved and adjudicated in line torensic style for
working out the final amount of compensation with precision of guahty=
and quanuty? Will it not be prudent to order payment ot u relative sum
beaning in mind all the progress in the case so tir. the facts and hgures
(though not undisputed). which have come on record and the matenal fur-
nished duning settlement efforts made by Judee Keenan™

As 10 the arguments of UCC's counsel. F. S, Nuriman. against the
exercise of the court’s jurisdiction under section 131 of the Code for
grant of interim rehief. Judge Deo stated: “The inherent powers have
not been conferred upon the courts. It 1s a power inherent in the court
by virtue of its duty to do justice between the parties before it He
(ollowed the law Lud down by the Supreme Court in Manohar Lal** on
this aspect and went turther in adding:* '

3N, Sce “Settlement Drama™. India Today. 15 Dec. 1987, p i6. Pratul Badwai, ~“No
Scttlement with Caebnde . Times of India, 23 Nov. 1987, p s, Government Commitied to
Fair Settlement™. Nanonal Herald. 25 Nov. 1987, p.1.

39. 5.151 of the Code of Civil Procedure 1976 says that nothing in the Code shall be
deemed 1o limit or otherwise affect the inherent powers of the court to make orders
necessary for the ends of justice.

40. §.94 CPC provides for making such interlocutony order as may be just and con-
venient

41 Supran 30 apols

42 [dem, p b

43, Manohar Lal v Seth Hiralal AIR 1962, SC 327
M Supran 3w p T 2

I




o

3 International and Comparative Law Quarierly [Vou. 40

inherent powers are born with the creation of the court, like the pulsaung
life coming with a child. born into the world. Without inherent powers.,
the court will be like a stillborn child. The powers invested in the court
after its creation are like many other acquisitions of faculties which the
child acquires after birth during its life. Thus inherent powers are of pri-
mordial nature. They are almost plenary except for the restriction that
they shall not be exercised in conflict with any express provision to the
contrary

He also found that the power under residuary section 94(¢) of the
Code is again somewhat of the same nature in relation to the interlocu-
tory stages of the suit. Section 94 provides for making such interlocutory
order as may appear to be just and convenient, and no provision is
expressed or implied prohibiting such an order in a suit for pecuniary
damages. Although he was aware that such an order had not so far been
shown to huve been made formally in a suit in a civil court, he neverthe-
less held: *“The principle under section 94 of the CPC is to recognise and
grant powers to the court to make an interlocutory order of the sume
nature us that of the main claim in the suit.”™** He also relied upon the
law declared by the Supreme Courtin M. C. Mehta*® for the hmited
principle that in an action for ortious liability a grant of interim com-
pensation is permissible.*” He pointed out that UCC had relied upon
this case through the affidavits of Palkhivala and Dadachanji before
Judge Keenan to obtain a judgment on forum non conveniens and
should be bound by it.*"

He held: ““On a perspective of the above it seems clear to me that scc-
tion 94(e) of the CPC coupled with section 151 CPC amply provides jur-
isdiction to the court which can exercise it. if not directly in conflict with
any other express provision preventing such gxercise of jurisdiction.”""
Judge Deo felt that there was no need for him to go into the legal point
of “lifting the corporate veil” as he was dealing with the matter only at
an interlocutory level. He nevertheless referred to two cases. DHN™
and Escorts.®' and accepted the submission of the Union’s Attorney-
General that the admitted fact of UCC owning 50.9 per cent of UCIL’s
shares was enough to show that UCC always had the power and the
capacity to control the working of UCIL. A sum of 3.500 million rupees
was ordered by him as “substantial measures™ for the gas victims.*

45, Idem. p.5.

16 M. C Methay Union of india AIR 1987 SC 965, Infra Section V
47, Supran. 3. atp 10

4% See The Paradox of the Inconvemient Forum, supra Sechion I1.E
49 Supran 30, atp 10

50 [1976) 3 All E.R 462

81 AIR 1986, SC 1370

S2 Supran Ml atp 6
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This, accc;rding to the order, was without prejudice to the rights and
defence of the parties to the suit and counterclaim that might be finally
adjudicated. ;.

C.  The Judgment of the Madhya Pradesh High Court

A civil revision petition was filed by UCC against the order of the dis-
trict judge, before the Madhya Pradesh High Court. On 4 April 1988
Judge Seth of the High Court partly allowed the revision by reducing the
amount of the interim payment. But he nonetheless upheld the liability
of the defendant UCC to make interim payment 1o the plaintiff, the
Union of India.® In his elaborate order, of 101 pages he held that the
payment was not a payment of interim reliet without reference to the
merits of the case, as held by the trial court. but was a4 payment as
interim damages under the substantive luw of torts on the basis of a
more than prima facie case having been made out i tavour of the plain-
iff to receive such payment from the defendant. The amount of interim
puyment was reduced from the 3,500 million rupees ordered by the dis-
trict court to 2,500 rupees (about US$195 mullion).

In his unusually elaborate and lengthy order, Judge Seth gave vent 1o
his expression of shock concerning the unbecoming stand taken by the
Union of India before the United States courts, and its underrating of its
own judiciary.™ According to Judge Seth. his order took into account
the facts which were not disputed by UCC in its written statement. On
the fact that UCC held more than half of the equity ownership of UCIL,
he assessed the design transfer agreement and the technical service
agreement entered between UCIL and UCC. This, according to him,
gave a clear picture of the position of UCC vis-a-vis UCIL and also the
role of the Union and the Madhya Pradesh government. He then went
into the main pleadings of the plaintiff and that of the detendant, LICC,
including its counterclaim and set-off, which led to the passing of the
impugned order of interim payment by the district court.

Judge Seth rejected the first ground raised by UCC. that the suit was
not properly constituted, by relying upon the provisions of the Bhopal
Act.%S The second ground raised by UCC was that the district court had
no jurisdiction to award an interim payment in exercise of its inherent
powers under section 151 of the Code of Civil Procedure. when the right
to claim damages was itself the dispute before it. This was the most sig-
nificant and pertinent ground for the whole case. Upon an elaborate and

53, Union Carbide Corporation s Union of India. in the Madhyva Pradesh High Court.
Civil Revision Petition No 26 of 1988 i
S4. Idem,.p9

55 Bhopal Act, ss 3, 6(1) and also the scheme framed under the Adt c 2 LF
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detaled analvsis of the case law on this point, Judge Seth was ot the
. Sy v

vied that
: 3 W <
the Supreme Court’s decisions in Padum Sen'™ and Manohur Lal™ seutle
the Tuw that howsoeser wide the ambit of inherent powers of the court
under section 131.CPC muay be. the said powers relate to the procedure to
he tollowed by the court in deciding the cause before it and they are not
powers over the substanuive rights which any litigant possesses.

In this regard he was not persuaded by the public interest law case™”
decided by the Supreme Court as pleaded by the Attorney-General of
India. He came to the conclusion that the inherent power under section
151 of the Code cannot be exertised with respect to matters affecting
substantive rights. However. he went on to hold that under the substun-
tive law of torts it is permissible to grant the relief of an interim pay-
ment.

Concerning whetner the substantive law of torts permits the court to
grant an interim pavment. Judge Seth gave a detailed account of the
Je clopment of tort law in India. culminating in the principle of absol-
ute lability without exception as laid down by the Supreme Court n
M Meha " Following this ruling, he held the defendant UCC hable
to Dy damages 1o the gas vietims in accordance with the rule of absolute
Hanitits without cxceptions  Having ascertained the principle of lTaw
governing this case. Judge Seth resorted to the Rules of the Supn.l-mt
Court made pursuant to the Administration of Justice Act 1969 1n Eng-
land to show that interim payment was permissible in England and held
that that principle could also be applicd in the present case. He'lt?cn
went into the concept of “lifting the corporate veil™ and was satistied
that 1t was the defendant UCC that had the real control over the enter-
prise It not only controlled the composition of the board of directors.
hut also hud full control over the management of the Indian company.

Finally. he went on to hold that the district judge erred in leaving the

©question of utihsation of the amount of injerim payment to the com-

missioner functioning under the Bhopal Act and the scheme tramed
thereunder He stated that®! ‘

she amount of mtenm pasment of damages pavable by the detendant
L wall be

ta) Rs. 100 000 in cach case of death:

(b) Rs. 100000 10 each case of total permanent disablement.

(¢1 R 30,0600 in cach case of permanent partial disablement: and

S N N gl
ST Padarn Seny State ot TP TR 19R1SC 28
Sh 0 Nugprea n 43
S0 Hariihaes Muki Morcna s Lmon of India, ATR 1984, SC 82
i Mot Memia v Urern ool Pirgra 1 T9R3) 3507 16l
1 Natr .
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(d) Ry 25,000 in each case of temporary partial disablement.

He fixed the total amount at 2.500 million rupees and said that UCC
must pay the above amount by way of interim payment and that this
decision was final and conclusive. Thus Judge Seth partly allowed, the
revision brought by UCC and at the same time upheld the defendant’s
liability to make an interim payment to the victims.

D.  An Evaluation of the District and High Court Orders <

In spite of the shift from New York to Bhopal the case has continued to
be replete with superlatives. The world’s worst industrial disaster lead-
g o the biggest ever damage suit produced the highest interim reliet
ever ordered by a court with Judge Deo’s awuard ot 3,300 mullion
rupees.® This historic verdict was hailed as “Justice at Lust”. giving
“Hope for Bhopal".** However. the initial euphoria over the award to
the victims gave way o less cheertul thoughts when UCC reacted
sharply to Judge Deo’s order. UCC issued a statement trom its Danbury
headquarters in the United States: The ruling amounts to dumugc-:.
without trial. a practice that runs counter to the laws of India and other
democracies.”™™ Judge Deo’s order was regarded as “bad in law™ by
some jurists for the reason that intenm reliet or compensation 1s not
generally ordered under the Indian law of torts. ™

Judge Deo’s order for an interim pavment was unprecedented and
wus motivated by the paramount need for justice. This order was passed
three vears after the disaster. when several attempts for an overall
settlement had failed. Although the proposal came suo moto from the
court, he made it clear that the court, in recognition ol the principle of
an adversarial system, afforded opportunity to both parties on the
matter to argue the merits of interim relief. He found: ~'In these circum-
stances this court as a result of judicial reaction thought it it in the inter-
est of justice and fair play to hear the parties on the matter of interim
relief. "™ As to UCC's submission 10 the effect that “the court should
not drop the mantle of the judge and assume the robe of an advocate™,"”
Judge Deo quoted Lord Denning. who had observed that “a judge is not
a mere umpire”, there to answer the question ™ "How's that?” The

62. Chinu Panchal, "Bhopal Gas Vicums to Get Ry 330 Crores as IR Times of Indiu
18 Dec. 1987, p.1.

63. Editonals in Tunes of India. 19 Dec. 1987, p 8.and The Economic Times, Now
Delhi. 19 Dec. 1987, p.5. respectively.

64. “Ruling Without Tnial, savs Carbide™, Statesmun. 18 Dec 1987 p 7
“Novel Ruling”., India Today . 15 Jan. 1958

65 Jyoti Punwani, “Verdict on Bhopal Tragedy Bad in Law™. The [ndun Post, Bom-
bay. 19 Dec. 1987,

660, Supra n 30, at pp.1-2.

67, (dem. p.2. UCC probably drew upon the ubsenvation of Lord Denning in John
Nutiwnal Coal Board [1957] 3 ALE R 153

See abso
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( 3 object above all s 10 tind out the truth and w dq ]u;.ticc according o
law."* Having emphasised the need to render justice in this case. Judyge
Deo went un to justfy his order by resorting to the legal provisions
regarding the use ol judicial discretion The inherent power under sec-
tion 151 of the Code was obyiously a sate resort which is frequently used
by lawyers and judges to justify the exercise of Qisclrﬂiun. % .
( .Judge Seth's order goes much further in judicial innovation in holding
‘ that the substantive law ot torts provides such interim compensation.
{ Although he did not accept the justitication relied on by Judge Deo
| based on the inherent power of the court under section 151 0t the Code,
( Judge Seth wentan a different direction. resorting to the Rules ot the
’ Supreme Courtin Englund to justfy this. This was again an unprece
( dented and innovative approach for the purpose of rendering justice o

the victims. which remains the inarticulated major premise of his judg-
{ ment. as in the vase ot Judge Deo The problem that no carlier case can

be found in which this path has been followed was uddrcsst-:ll by uoting

the eloquent dictum of Lord Denning in Packer v. Packer:

What i» the argument on the other side” Only this, that no case has been

O S found in which it has bezn done before. This argument does not appeal 0
me 10 the least, If we never do anything which has not been done before,
we shall never get anywhere. The law will stand still, whilst the rest of the
world goes o and that il be bad tor both

The opimon ot Judge Seth was thus @ most extraordinary opimonin i

revision pelitiun over an internim order. Although the urcjl{:c; farled o

cheer the local gas vicums becuuse of the reduced amount.” it ulnumm-

guously held the trunsnational compuany absolutely !iublc. Iromcally n

{ was UCC which had appealed to the High Court against the decision ot
the Bhopal District Court.

E  The Seulement and the Supreme Court Orders

On 14 and 15 February 1989 the Supreme Court of India made orders

( for payment of US$470 million (about 7.150 million rupees or £274
million) by UCC to the Union of India in full settlement of all claims.
t The Court touk into consideration the different proposals that UCC and
the Union had offered for a settlement and found the case pre-emi-
A nently fit for an overall scttlement sulely because of the “enormity of
i human suffering” vccasioned by the disaster and the pressing urgency 1o
(
( o8 fdem. p i

oy Lord Denning s dictum guoted by Judge Deo i his order, supra n 30 atp 27 S
abso Lord Denning. The Ducipliae of Luw (1979). at the opening page ‘
70 Chinu Panchal. “Court Order Fails o Cheer Gas-Hit"", Times of India. 8 Apr 198K

" 1
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provide immediate and substantial reliet to the victims On that basis
the Court held it just, equitable and reasonable to order UCC w pay
that sum in tull settlement of all clams including the guashing of all
criminal proceedings.

The Supreme Court orders appear guite unusual i the sense that they
seem 1o lack the expected judicial discourse and claborate reasoning
required in disposing of such an important cuse by the highest court. In
other words. the Court justiticd them entirely on humanitarian con-
siderations. Several petitions were filed betore the Supreme Court to
review the settlement orders. Thereupon the Supreme Court ordered
that both UCC and the Union of Indii would continue to be subject to
the jurisdiction ot the courts i Indi unul turther vrders. — On 4 May
1989 the Court gave the reasonmg forits vrders ot 4 and |5 February
1989, reiterating the compelling duty. both judicial and humane,
secure immediate relief to the vicums.* The Court observed that “the
compulsions of the need for immediate rehiet o tens ol thousands of sut-
fering victims could not. 1n our opinion. wait ull these questions. vital
though they may be, are resolved an the counse ol judicial proceed-
ings™.”*

On 22 December 1989 the Supreme Court ot Indi upheld the const-
tutional validity of the Bhopal Act.” Iis judivial discourse adjudging the
Bhopal Act valid is again surprisinghy unusu.d Ihe Court heard this
challenge only atter giving orders tor i tull and finad settlement, which
meant that an invalidation of the At would unscttic the carher settle-
ment. In judging the validity of the Act. the Court hore in mind the
settlement and the subsequent events. The Court tound that the vicims
were not given the night 1o be heard betore the settlement and that ut
was wrong. Yet, Chief Justice Mukhar justified that with the judicious
rhetoric that “To do a great right”, after all, it iy pernussible “'to do a
little wrong™".”® Subsequently, the present government decided w sup-
port the review petitions filed before the Supreme Court against the
settlement. This would certainly seem to introduce turther complica-
tions into the situation.”” The hearings on the review petitions which
began in April 1990 have had to be reheard owing to the sudden demise
of Chief Justice Mukharji: the Supreme Court of India has yet to reach
its decision.

71, (1989) 1 SCC 674, 675

72. (1989) 2 SCC 540

73. (1989) 3 8CC 3R

T4, ldem, paral

75, (1990) 1 SCC 613

76. Idem. p.705 :

77. Upendra Baxi, “The Bhopal Victims in the Labyointh i ihe Law - An Introduc-
ton”, in Baxi (Ed.). Valiant Vicums and Lethal Litgaton The Hibopal Case (1990

2.
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IV UNDERSTANDING THE INDIAN LEGAL SYSTEM

A The Colomal Hertage and the Common Law in India

Within divs of the Bhopal disaster and immediately after the first few
cases were filed in the United States courts, the Wall Street Journal in
s editorial had commented on the Indian legal system: *Justice can
be done o Indian courts India s not Ruritania. The British left
behind o pertectly good legal system--better. in fuct than the US sys-
tem Indian courts will make sure the company compensites the
victims ]
The present legal systemon India is tormed. for all practical purposes.
on the basis of the English common law brought into India by the
British From the eighteenth century, the British colonial rulers. who
were cager 1o have a legal system that would maintain law and order and
secure property rights. gradually imposed on India a general system of
law The toundation of this Anglo-Indian judicial system was laid by the
Judicial Plan of 1772 adopted by Warren Hastings on which later admin-
itrations built a mpcrstructuref" In the second half of the nineteenth
century the Indian legal system wus virtually revolutionised. with u spate
of over-legislation. which was influenced by a desire to introduce Eng-
fish lew and 10 shape that system from an English Jawyver’s viewpoint.™
Ihe structure and powers of the court. the roles of judges and lawyers.
the adversarial ssstem of trial. the reliance on judicial precedent and the
shared tunds of concepts and techniques. brought the Indian legal sys-
tem 1nto the mainstream of the common law systems. It is said that the
common law in India. in the widest meaning of the expression, would
melude not only what in England 1s known strictly as the common law
hut also 1ts traditions anc some ot the principles underlving Enghsh stat-
ute law . the equitable principles developed in England in order to miti-
gate the nigours of the common faw and even the attitudes and methods
pervading the Enghish system of administration of justice ™
Although it is generally assumed that India 1s a common law country.
the clements of its legal system are blended with its own traditional
notions of luw > These notions of law permeate Indian society in all its
concenible aspects but are eclipsed as the ideological basis of law
within the Indian legal system. It has been stated that traditional Taw,
whether absorbed into the official system or displaced from it. has been

N Sonecausus Belli T teaitonual ), Wall Street Journal. 12 Dec. 1984, p 30

AP Lain. Outlines ol Indian Legal Hutory (3rd edn, 1972).p 77

NUOA U Banerjee. baglnh Law i Indid (198d). p 18Y

N MO oSetalvad. Common Law i India (1960), p.3.

% Rene Duvid, and John E. C. Brierly. Myjor Legal Systerms in the World Toduy (3rd

edn 1985 pp 4700472

"
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transformed along the lines of the othcial model.™ Today, all these
aspects compel one 1o perceive the system as an incomprehensibly com-
plex one, or perceive it as an open system taking in everything which is
most suitable 1o its needs.™ At the same time, one could argue that in
the Indian legal system lie the seeds of a unitied eclectic order which :iS
was remarked a decade ago, may soon mature.™ Indeed. as we st‘xall
see, many legal developments have taken place since then.

Much has been written and many conthicting opinions have been
expressed concerning the present state of the law and the functioning of
the courts in India. Some years back it was sand that the otheal wslgcm
was bus;cully an mport, a transplant. which acchmatised in a n.l.u‘nncr
that its importers would never have wished: inadequate to perform the
task required of it, yet only too adequate in creating problems not
expected of it.™ The Indian legal system has also been criticised as a
common law system that has only partly emerged trom the heritage of
colonial rule and that its colonial past has only burdened the oper;uon
of Fhe system. There were too many laws introducing oo many change
which paid little attention to local views and fechngs. This n;:c‘:s»afllh
a'ffccted both the quality of the law and its social -:nrhmumc:unon dit’fu}-
s;o'h;?ncceplanc‘e and effectivity, and has led to criticism and talk (;t' Ter-
L) In. u.dduion to this, the system has been cniucised for other
;huractcn_sucs which could also be attributed to 1ts colomal heritage. In
its operation the Indian legal system 1s criticised generally for the n;as-
sive bucklog of cases causing enormous delays n the resolution of civil’
dlspulc:,:."‘“ 'll'hc. problem of the law's delays has been a perennial one in
t_hc 1:1:jmn judicial sphere and 1t has engaged attenuion trom time to
time.™ An appalling backlog of cases has unfortunately become the nor-
mal feature of nearly all the courts in the country and though this prob-
lem has been of great concern to many law commissions. the problem
has persisted and has attained gigantic proportions.™

The system existed—and to a great extent exists cven today—in a
manner unsuitable to meet the needs of the indian people, r}mst ot

(,‘h“ Marc §. Galanter. “The Aborted Restorauon of Indigenous Law in India™. /4
vmparanive Studies in Society and Hustory (1972). p 65 Galanter’s essavs are nowlc l
lected in Law and Soctery in South Asta (1989) : .

84, V.S, Deshpande. “Nature of Indian Legal System”™ :
Pslribaty wininp e s 1an Legal Svstem™, an Indian Law Instutute, The

35< Joseph Minattur, “Introduction™ o The Indian Legal Svsterr:, idem, p X1

B, 1. D M. Derrett, “Indian Cultural Tradiions and the Law ul.lndu'l' pm Ram Auts

Sharma (Ed ), Justice and Social Order tn Indw (1984), p 11 y it
h; ‘l’.‘;pcndru Ljau._ The Crisis of the Indian Legal Systermn (1982), pp 41-51.

;,_.,:;.,.' i ;’:,S,‘; ;T;;;i_[\lm see R. Dhavan, The Supreme Court Under Strain The Chal-
8Y. M. P Juin, Qutlines of Indiun Legul History (4th ¢dn. 1981). p. 254,

K. See Law Commussion of Indwa, Fourteenth R \
: 4 eport (1958). Fwentv-s
(1964), Sevennv-seventh Report (1978). Ministry of Law . New Delhs Ao
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whom are cconomically very poor. apathetic to their own lot and quite
anintormed ot the intricacies of the system. The court system adhered to
an adjudicatory approach where people’s inlcrcsls.uppca_rcq merely as
narrow issues, argucd arcanely by lawyers and decided within lhe mys-
tery und mystigue of the inherited common law moch of the judicial
pn;cc“ " T o some extent the imitations upon people’s access 10 jus-
Lice. resulung trom adherence o the colonial status quo, have hccn_rgdl-
cally moditicd 10 the last decade through a process of judicial activism
and social action lingation.™ _

The nise and development of social action litigation. an indigenous
version of public interest litiganon. in the late 1970s and in nl\ﬁ ‘IUH}h
have brought about a cultural change to the Indian legal system.™ Social
action hugation s slowly but percepubly restructuring Indian judicial
du»cnurw‘;md its development ealls tor ideological reorientation ol
adjudication towards a jurisprudence ot emancipation™ ™ Recent social
anulysis shows how the genesis of this growing legal culture of “positive
criticalinn s Bikely o have astrong impuct upon the state of things to
come 10 Indian soeiety " The practice of judicial activism is evidenced
in the vaniety ot techniques adopted by the Supreme Court. 1o an extent
unprecedented in Indian legal history. “converting much ot the consti-
tutional lingation into public interest lingation calculated to bring social
justice within the reach ot the common man™ " The phcnomgnnlugy of
this new legal philosophy cun be summed up in the words ui_ the wgll-
known “activist” former judge of the Supreme Court of India. Justice
Krishna ver: “1f law must serve life—the life of the million masses . ..
—the crucifixion of the Indo-Anglican system and the resurrection of
the Indian system is an imperative of indepgndence.”™’

B. The Present State of Tort Law in India

The early charters, which established the courts in lqdia und_er the
British rule. required the judges 1o act according to “Justice. Equity and

- : . SUCH g i he
9l Upendra Baw, “Taking Suftenngs Senously. Suaal Acuion Litgation an 1

Sup!cmu‘ Court of India”, in R. Dhavan. S Sudersan and S. Khurshid (Eds.). Judges and
the Judicial Puwer (19831, p 119 Also refer to M Capelleu and B. Garth (Eds ). Access to

Justice (19791, Vol 3 R _
92 P. N. Bhagwati. “Judicial Activism and Public Interest Litigation™ (1983) 23 Col. J

Trans. L 561. w .

93, Sce generally S. K Agarwala, Public Interest Litiganion: A Critique (1985): P..K.
Gandh (Ed.). Social Acnon Through Law ( 1985): G. L. Peiris “*Public Interest Litigation
un the Indian Subcontinent: Current Dimensions™. (1991) 40 1.C.L.Q. 66 .

94 Upendrs Bax, Courave. Craft und Contention: The Indian Supreme Court tn the
Frehter (1985 pp 1-20 _ N

ti 1% Gandhi. Secwlovy of Legal Profession. Law and Legal Svstem—The Indian
Setne L1IST o pp 130-156 .

Un Bhapwali. op ot supra n Y2 atp 367, and also Baxi. loc. cir supran 9l

g7 o\ R Rrishna Iver, fndian Jusiice 1984). pp 67

AprIL 1991] Bhopal Case and Enviconmental Law 353

Good Conscience’™” in deciding civil disputes it no source of law was
identifiable.” In the historical development of ¢nil laws in India by
English judges and lawyers, the notion of justice. equity and good con-
science, as understood and applied by the then Indian courts. was basic-
ally in line with the development of Enghsh common Liw. The English-
made law used to dominate all major areus of civil lawsin India. which
mostly took the form of a codified legal order The onan of the justice.
equity and good conscience formula could be traced to the Romano-
Canonical juridical philosophy of the sixteenth-century English jurists, ™
This formula was adopted in India to smooth out discrepancies between
the two systems of law and to introduce concepts which strongh
resemble the character of English law but.an effect. this tormulis also
involved consultation of various other systems ot Liw according to the
context.'™

The law of torts in India. which remained uncoditied. tollowed the
English law in almost all aspects s field ™ The Liw was modified and
departed from the English law only when the peculian conditions that
prevailed in India required this."" The coning o evistenee ot the
Republic of India has not, however, much altered the state of the faw of
torts."" although some aspects of the luw of tortsan India have already
been codified in the form of special statutes.'™ In principle. the law ot
torts in India is, in order to meet the ends of justice. based on a broader
foundation because the guiding spint of the English legacy ol justice.
equity and good conscience itsell provided the mouvation to adapt the
system 1o any challenging situations.'" While today the Indian courts
still follow the English law of torts. this ideological foundation has

UK. See generally J. Do M. Derrett, Essavs an Classical and Muodern Hindu Law | 1976).
Vol.3: also, S. C. Thanvi, “Law of Torta™, 10 Indian Law Insttute. op cu. supra n.8d, at
p.590. :

99. J. D. M. Derrett, “Justice. Equity and Good Conscience”™ in 1N Do Anderson
(Ed.), Changing Law in Developing Countries (1963). p 114,

100, Idem, pp.143, 150.

101, Iyer Ramaswamy. The Law of Torns (Tthedn, 19755 K Desanand Kumund Desa
(Eds.)). p.22. Sec also. Anand and Sastrr. The Law of Torn (ad edn 1967 revd C. Kam-
sewara Rao), p.32

102, Infra n. 105

103, Art.372(1) of the Constitution o! India states Notwithstanding the repeal ot this
Constitution of the enactments relerred 1o Article 395 but subject to the other pro-
visions of this Constitution, all the laws i foree i the terntors of India immediately
before the commencement of this Constitution shall continue m torce therein untl altered
or repealed or amended by a competent legislature or other competent authority.™

104. E.g. refer to relevant provisions under Muotor Vehicles Act 1939, Workmen's Com-
pensation Act 1933, Employers’ Liability Act 193K, The Indian Ralways Act 1890, The
Indian Carriage by Air Act 1934, and The Carnage of Goods by Sca Act 1925

105. Some examples where the courts in India have based their deasions on justice,
vyuity and good conscience (JEGC) are ax lollows: in Wagheha Kusangi s Shekh Maslu-
din 1887 14 1.A. 89 (PC) it was held that “JEGC™ mean rules of English law o far as they

are applicable o India; in Supt. & Legal Remembrancer s Corporaion of Caleutta ( 1967) %
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permitted 10 some extent innovation and development that are necess:
ary o meet new challenges, as this present article shows. .

Yet. the atuation in India today is such that there s a great paucity of
tort hugation, which makes the ideological credibihity ot Indsan tort luw
4 debatuble msuc. Seseral reasons could be given for the scanty litga-
ton m Indieoin ths eld:™

Uy the wstrtutional character 01 the legal system tails to encour-
age the pursut ol remedies ot a civil nature tor reduaine inter-
personal tensions in the community .

22y the very technical approach adopted by judges and Liwyers

" aathout taking into account the growing needs ot Indian
SoCIety i

() the tendency . noticed 10 Most castern socaeties in general. to
preter the |Iwmuc\s of mediation to that of the judical pro-
WUSNG

(41 the prombitive cost of a lawsuit. the time. labour und money
eapended at every stage of litigation:

(3) the delays attendant on litigation: "™ ‘

{t) the unsatisfuctary condition of the substantive law on certain
topics. for example the liability of the State for torts of its ser-
vants.

("1 the anomalies created in the minds of lingants by the co-exis-
tence of several statutory provisions.

(~1 the low level of legal awareness among the general pubhic:
(9y the difficulty 07 gamming gceess 10 law. since a large portion ot

" the tort law remains uncodificd.

(1) the bureaucratic attitude of government ofticers dissuading

legiimate claims of cauzens even though they arc legally
enforceable

In the heht of such hurdles. which abstruct the natural growth of tort

Ve R the Supreme Court held that the principles embodicd 1n the common law were
‘-ll\-n.c-‘. 1 appreprate ceses en grounds of “JEGC . in Bar Council of Delhey Bur Coun-
0 oof dndia AR 1975 Del. 01 was held “that part of common law which has bur:
& oy g ' L . Ot
teversed i India s rules of justice, equity and goud conscience 1s suited to tht !.(;\IFL:-&_E_
the countin™in Raitan Lal v Vardesh Chander AIR 1976, SC 3881t was held “the EG J
phigse Bas o De ginen a Connetation consonant with Indian condions’  Reler Anand an
Saalty, i ctr supra n JOY ’
3 0y

o B M Gandhe, Luw of Jort (1YRT ). pp.o3-0 o

107 See gencrally Indian Law Institute. Annual Survey of Indin Law (1979). VoL XN,
o I8Y 14 (19s0), Vol XV pp 330-340 i ;
”Ilh Gandhi op at supra ndboatp nd Alswsce Northrop. The Tamug of Nuttom
(1934 reterred to by Gandhe i ; i

Jr RO Ramgmurthy . Ditneulties ot Fort Litgation in India’™ m (1970) 12 Jo Ind L
lnst MM

&
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law in India, the recent development in combining tort law with the con-
stitutional right to personal liberty and its remedy through compensa-
tion has only to be welcomed.'"" The present state of the law of torts in
India is characterised by rapid recent developments within the public
law domain that have also perceptibly created a new legal framework
for environmental protection in India.

V. THE LEGAL FRAMEWORK OF ENVIRONMENTAL PROTECTION IN~=
INDIA

A, Environmentalism in Indiu

Law tor environmental protection is not a new phenomenon in India,
although the terms “environment™ and “pollution” are of recent origin.
Dharma. the fundamental Indian concept of law .15 itself based on a rec-
ognition of the importance of harmonising human activities with Nature
in order to maintain a universal order. The duty to maintain a clean
environment can be found in various provisions in the ancient laws of
India. Kautilva in his Arthasastra laid down “environmental™ precepts
for city administration and prescribed penalties for anyone making the
city dirty.'"" We also find relevant provisions in the prescription of pun-
ishment of public offences in other ancient Hindu works on legal
matters.''*

The environmental consciousness which we nnd in India today 1s o a
great extent an import of the Western culture concerming such issues
The present environmental consciousness ot the West. which could be
traced as an emergent culture of the mid-1960s 10 the United States. tol-
lowed the publication of Silent Spring. the book by Rachel Carson. in
1962. The doctrinal roots of modern environmental law could be based
on the law of nuisance: nuisance actions could challenge every major
industrial and municipal activity which is today a subject of comprehen-
sive environmental legislation. """ The Taw of nuisance can be divided
into public nuisance and private nuisance: public nuisance. which could
encompass most environmental issues. falls maimly in the purview af the
criminal law,

In India the offence of public nuisance 1s contained in Chapter XIV
of the Indian Penal Code of 1860.'"" Specific provisions prescribing

110, See Rudul Shah v. State of Bihar AIR 1983, SC 106, Blum Ningn s State of Kash-
mur (1985) 4 SCC 677.

111. R. P. Kangle, The Kautilve Arthasastra (2nd edn. 1970)

112. M. K. Sharma. Court Procedure in Ancient Indwa (1978), pp 221-122

113. Wilham H. Rodgers, Jr., Handbook on Eovironmer tal Law (1977 p 1O =
114, Act No XLV of [
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punishment tor touhing water and air are contained 10 sections :."7?.;tm|
175 ' However, the Code of Criminal Procedure of '1973. \\hld:ll s
l;ascd on seseral carlier codes since 1861, contains in section 1:33 \p“t::‘-'..
Provisions empowering @ magistrate to makc Qrders to abate public
nuisance ' The significance of these provisions in relur.ufn 1 p:.:llut:jn.n
control is seen in Ratlam .\-fmm‘lpafin'.“ an important case which s dis-
JUSSY WlOW -

‘UTES :::nlnc towards effective wgal control came ;Ishuut in 1976 by the
420d Amendment of the Constitution of India. Thns amc:.ldmcn.l mcnr‘-
porated @ new article in Part IV of the Constitution, A‘r‘hclc ARAL N
Directive Prninciple of State Pohicy.''™ So also. a spccmylu: p‘mnsmn}‘n-
Article 1A (g) was provided in the newly added Part IV.A.incorpord

ing Fundumental Dutes. ' NPT

The new legal policy towards cmlronmc_mal protection is @ !'aU-s‘L.L ‘
the 1976 amendment to the Code of Civil Pro;edure 1902.fd(.‘1|fldllng
easier access 1o courts in lawsuits for public nuisance. A suit hascd on.
public nuisiance a> 4 civil wrong is contemplated in section 91 f" lht..
Code. which. after the 1976 amendment, facilitates an easier procedure
for pollution cases. '

R Pollution Control Levislanon in India

The Stockholm Contereace ot 1972" guve impetus for the new dc\cl-l
opment of cnvironmental law as tar as [ndias concerned. It promptee

India to initiate legislation in ine with dey eloped countries to deal speci

LIS S 277 ot the Indian Penal Code 1860 1eads as follows. “Whoever \u!um..m:_\ n;:-
rupi~ \;l ;-Jul-« the watet of any public spring of resers v, so as to render 1t lcsls hth mdle:
purfnm‘ for which it 1s ordinanly used. shall be punished un_h 1mpnwn:1c:l q F”uc-rnd ‘.0
cniption fur a term which may ¢xtend to three months. or with a fine which may cxte
S0x0 - Rupees or with both.” : o - ,

S.278 |;~ as follows: “Whoeser soluntanly vitiatés the gumosphcu n anyhpluw 50 as“l::
make 1t noxious to the health of personsan general dwelhing or carrying c.mf u'“:;.‘::}:nm“
netghbourhood of passing slong o public way. shall be punished with a hne ay
extend 1o S0 - Rupees ™ n

116 Adt 2ol 1974, as amended by Act Maund 45 0f |
1861 S 133 of the CrPC empawers the magistrate 10 155U
ol nuisanee o 0

117 Mumcapal Counal. Rudam Vardhichund AIR 1980, 5C 1622, M T

118 ArtARA reads as follows: “The State shall endeavour 10 pro}_c;l and imp
environment and 10 safeguard the forest and wildlife of the country e R .

119, ArtS1A reads as follows: (It shall be the duty of every citizen of Incid ijgwjdl;[c
protect und improve the natural environment including forests. lakes, nivers and wi :

; creatures

and 10 have compassion for lving crea s ) N ‘

120§ 91 ot the Code of Cwil Procedure 1908 allowed suits against puhl;c ::U|EJ[:1(LL;1:TJ:

by o1 with the sanction of the Advocate General The 1976 amrrffjmcrlt u) l‘; i

i easier tur the general public 10 sue¢ ~with the leave of the court™.n cases ol p
ance and other ;r\mng!ul acts affecung }hr: public
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fically with environmental pollution caused by industnies. The Water
(Prevention and Control of Pollution) Act 1974 (“Water Act’’) was
India's pioncer legislation to deal with industrial pollution.'** The
Water Act contains elaborate provisions for the constitution of adminis-
trative agencies both at the national and State level. [t empowered the
State government to make rules prescribing conditions and standards to
control water pollution. The control of water polluton was sought to be
achieved through a “consent’ system of administration: the Act iself
did not initially bring about any changes in the state ot the environment.
Ihe Water Act more or less remamed dormant, apart trom the creation
ol a burcaucratic agency, Muany inherent detects. apart trom varnous
other reasons. rendered this legislation inetficient and mostly unenfor-
ceable. '™

The 1980s saw continuous changes in all the branches ot the govern-
ment in achieving the objectives resolved in the Stockholm Conterence

* Declaration of Principles Concerning the Human Environment.'™* A
separate Department of Environment under the new Nhmstry ot
Environment was set up as a focal admimstrative aeency to plan. pro-
mote and co-ordinate environmental programmes. In [UN] the Aar (Pre-
vention and Control of Pollution) Act (“Aur Act ) was enacted 1o
combat air pollution.'=* This Act was a corresponding cnactment to the
Water Act passed earlier. [t also contined elaborate provisions tor con-
stituting administrative bodies and empowerning them o make rules tor
the purpose of controlling air pollution. ™ The Act aiso cmpowered the
State government to designate air pollution control arcas and the type ot

fuel to be used in those areas. Section 21 of the Act provides that no per-
son may operate certain Kinds of industries without the consent ot the
State Board. In due course the administrative agencies established
under the Air Act merged with the functionaries estabhshed under the
Water Act to form the Pollution Control Boards at the central and State

122. Act No.b of 1974, For the text sce 1973 ALK (Acis) 3

123, For a critical analysis see C. M. Abraham and Armun Rosencrang, “An Evaluation
ol Pollution Control Legislation in India™ (1986) 11 Col J Env | 0]

124. Institutional changes during this peniod also reflect the growing impuortance ol the
environment as a political issue. A special comimitice headed by the Deputy Chairman ol
the Indian Planning Commission, N. D. Tiwan. recommended addinonal legislative and
administrative measures for environmental protection See Report of the Commuttee for
Recommending Legislative Measures and Admunistrative Machinery tor Ensuring Environ-
mental Protection, Department of Science and Technology. Government of India, 150,
Sept. 1980,

125. Act No.l4 of 1981. For text see S Jam and V. Juin. Enviconmenial Laws an India
(1984).

126. Refer supra n.123 and also Ramakrishna Kilaparu, ~ The Emergence ot Environ-
mental Law in the Developing Countries: A Case Study ot India™ (1985 12 Ecology L.Q
922. For a detailed analysis of the Water and Aur Acts see Lal's Commentaries on Water
and Air Pollunon Laws (1986)
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fevels  Adter the estubhshment ol (e l')cpdrlnmnl-uptnnrunmcnl-‘
these Boards were hrought under it and the rc\pnnsahl-htlcs tor imple-
menting hoth the Air and Water Acis by the respective BnurLb con-
nnued as betore Although the Water and Alr A;ts seem o prm“lcfc :hL
feguisite law o tackle the water and nr pollution pmblcr.nls ot nui.\.,-
they were i tact neither readiy enforceable nor effectively -m‘\pt
mented . Both these Acts n their admimistration were tound dcrluun;n.
. many areas, such as the consent adaunistration system. structure ol 1“.
: Bourds, setting of standards and in the procedural hqrdlcs {08 llldl(:‘d]
recourse In -the carly vears the implementation of these l;?\\’r. wits
impared. maaniy because ol the luck of imtiatives by lh.c ;I.dlllll\l\l"l'.l_llﬂl‘ul
he Boards could have accomplished the objectives of the Icgmlauuln‘l
they had had greater resolve, but that could be brought about only by
maote pubhi ml-vuru and through greater environmental awareness
¢

( Phe by tronment (Progection) Adt 19560

After the accident at Bhopal, the Department ot iinumr.nncm‘fu‘m:
umiur considerable pressure tfrom both the Enmc Mlnl.hll:!"\ \\H.lu. .m1
the eeneral pubiic to deaide on “comprehensive legislation h.” mlnm; »l
Lne Wisie and hazardous substances. A new umhrculu :}:uuu_ 1 u-
Environment Protection) Act. was enucted in Mav l}#hh ; ()nl)Alh;
hroad outhnes of the law can now be discussed here. since ll‘u \\‘ulr;. ::
implémenting the rules has not heen completed to dai‘c‘ Ih_; Jl:ll. : r_i.’\
of the Act is 1o empower the central gmcr'nmcnl 1o mrrut‘u‘ v Mlln-t :_
of policy-making and eatorcement i lhc. States lhrough acnm\f ‘r:Lr)cJ[lm
‘atically permitted under carlier laws. New powers.“erf cpn:j fred
the central government to set standards for polluton emitte ofrh‘
charued into the environment and also 1o rcgul;te the handling (.1 dZ
ardous substances. The Act established cn\:ronmcm;‘l! !ubu‘ml‘?n}.s
responsible Tor analysing r and water samples collected by the :.nl'.‘ru.:
ment authonbes. anel wbstantially strengthened the gm‘:‘]rnnnr\lto}
Capaciiy to penabise pelluters. E\cn though the Act has ClO\L W.T:Lthc
the loapholes m the ¢arhicr laws 1118100 carly to say hu_»\ t.lk.n.ltfg Fat
s wonmental pobicies will be implemented th_‘mug.h this If:gm.l‘almn.’ I
\ mecting of experts. comvened by the (nnsun::.;r 11;dumtmn ll:h(
Ruescarch Centre and the Indian Law Institute on '"-.TJ August ;‘)
coisidered the ways m whigh the Act might be effectively ample-
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mented. '™ The experts expressed apprehension concerning the skeletal
nature of the Act. but welcomed its dehmition ot “environment”™. '
Although the ACt created a radical moditicanion w the rule of locus
siandi, some criticisms have been voiced reearding the provision requir-
ing a 60-day notice period to the authorities since. i eftect, it gives
enough time for an offender to escape habiliy under the Act '

D, The Bhopai Az Juss

Apart from the early statutors modification brought about i the neld ot
personal injury law.'* a major legishative breakthrouseh was achieved
through the Bhopal Act 1985 The Bhopal Act was an immediate lepis
lutive reaction to the Bhopal disaster. The Act replaced an carher Ordi-
nance'™ that had been promulgated as an urgent measure to meet an
unprecedented situation created by the tiling ot individual suits
American lawvers. Under the Bhopal Act the government of India

assumed the role of parens pmrm.'."“ which gave to the Umon govern-

ment considerable powers to deal with the deeal and admimistratne
problems created by the disaster. The Bhopal et was imtadly assessed
by many as an exccutive manocuvre that not only cnabled the govern-

ment to participate in the United States hngation but o avorded am

hugation in India.'™ 1t empowers the government to interpose sin

administrative compensation process as the exclusine prumary resort of
victims. The Bhopal Act gives exclusive nights of representation to the

130, See “Envitonment Protecuon Act An Agenda tor Implementation . prepared by
Upendra Baxi under the auspices of the Indian Law Instiute. Sew Delhi, Trpathi. Bom-
bay. ;

131, ldem. pp.1 und 53 See s.2a of the Act. which reads “In this Act. unless the context
otherwise requires: (a) “environment’ includes water, air and land and the interrelation-
ship which exists among and between water, wir and land. and human bemnges other Ining
creatures, plants. micro-organism and property

132. V. S. Chitnis. "The Environment (Protection) Act, 1Y A Cnitigque™ in Paras
Diwan (Ed.). Environment Protection (1987), p 155 Siuny dassy’ notice s tound in s 19 ot
the Act, which reads. " No court shall take cognisance of any altence under this Act exeept
on a complaint made by (a) the Central Government or any authonty or othicer suthor-
ised 1n this behall by that Government. or (b)Y any person who has 2inven notice of not fess
than 60 days, in the manner presenibed. ot the alleged oftence and of hisantention to muke
a complaint to the Central Government or the authoniy or otticer authorised as atore:
sand

133, Supran. 1t4.

134

The Bhopal Gas Leak Disaster (Processing of Chamsy Ordinance i9as
135

See .3 of the Bhopal Act. which gave the central porernmend “the exclusive night
o represent and act in place ot whether {within or outsice lndia] cvery person who has
made. oras entitled o make a clam tor all purposes connected with such clammon the same
manner and to the same effect as such persons”

136 Marc S Galanter. “Legal Torpor: Why so Lattle Haes Happercdain India atter the
Bhopal Trageds ™ (1985) 20 Tex. LL J 273 See wiso P 1 Muchlinshr [he Bhopal Case

Controlhng Ultrahazardous Industoal Activaties Undertaken by Foreen Investors™ (1UKT)
SUMLR, S48
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central government in all claims arising out of _lhe disaﬁler us. \-rvclluz:f
powers of review and investigation and the framing of a scheme hor : L
registralion. processing and enforcement of claims, mcluc.!mg t -e cre-
ation and administration of a fund to meet the costs ofrthc schctm‘. .

Initially tears were expressed over the cun.slilutlm:;‘:Tlu_\f of this .sll.uu{-i.
until it was upheld by the Indian Suplfcmc Court.™ The Bh.nlpujl Act
represents further evidence of the ability of the Indian lclgfnl s\ slu;\lao'
respond cticetively the nuw cll\;sllungcs posed by mass d,hdm"_:; .n h;:
kind that occurred in Bhopal "™ The Act has bcen ct?n514cru as t ;
onlv reahistic method of protecting the victims' nghts of actlun._WI'icn A
lurgc aumber ! claims cannot be handled effectively by what.ts ge.ner-
ally acknowledeed to be a slow legal system, d s}alulory claim and Lom-.
pchsulmn scheme may provide a faster remedy. Fh; il3hopul Acl'enables
the government to take the required steps to ndmmusrgr and distribute
the larue sums of money involved either through hu.gau.un or an out-of-
court settlement or through any other form of contribution.

£ The Judicwal Response

From the beginning of this decade the judiciary, .cspccmlly lheAbuPrf.jms
Court of India. has shown a keen sense of commitment to the 5-.)ct|1al .mh
political needs of the country. '™ Some judges responded rc-!ug' [
judictal activism und with creative innovation to develop environmenta

faw in India. The beginning ot this judicial response can be seen in t!‘jc
Rutlam Mucipaliny™ case. in which Judge Knﬁma Iver hlghl.lg'hlth
the need for environmental CoNsCIOUSNESS Vis-d-vis the magistrate’s
power to abate public nuisance under the pr,t)ccdurulluw: : 8

In this case the Supreme Court expanded the scope 'ut section 133 0

the Code ot Criminal Procedure to upholq a mgglslrulﬁ‘s u‘rdcr c.Jtrg.cln'ng
the municipality to carry outits duty toits residents.'™' The mdg.!_str‘dlc
ordered the municipality to remove the nuisance cuused 1o the I'C!\ld'LnI\
of 4 locality by the existence of open drains and of public refuse from
nearby slum dwellers. The cuse highlighted the peed for a great c:mccr‘n.
for a clean environment in all its aspects. The judge observed: “"Public

3T Uiy 1S Bld

:-‘:\ ll-?ic[crjto \" S. Deshpande. “The Bhopal Gas Leak Disaster Act. WH)_ in Journal
ol -I'ndmn Luw Instutute (19851, Vol 27.p.23. Also refer to the wril petiions, Nasrin Biand
Others v. Union of Indie and Others on 8 Apr. 1985, and Rakesh Shrouti v. Union of Indiu
W.P. 164 of 1980 . P '

13y Muchlinski, op. ¢t supra 136, at p:552: Upcndr? Baxi, The Indin .\upmm;
(‘r;urr ;Jmf Poluics (1980); Rajeev Dhavan. The Supreme (.uajxrr uflj;;ad;.‘l' A b"“(("-l‘(;g&

; ) “The reme Cour
< of the Jusiice Technigues (1977), George H. Gadboss Jr.. ¢ Sup

:n’:;.szl :’Pcl)l;xllzul ‘I'nsmution". in Dhavan. Sudershan and Khurshid (Eds. ). Judges and
the Judicial Power (1985).

140 Supra n.117.

141 Refer supran 116
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nuisance, because of pollutants being discharged by big factories to the
detriment of the poorer sections is a challenge to the social justice com-
ponent of the rule of law.""** Concerning the provisions under the
Indian Penal Code and Code of Criminal Procedure. the Court
observed that: “Although these two Codes are ot anaient vintage the
new social justice orientation imparted to them by the Constitution of
India makes it a remedial weapon of versatile use 7' The Court also
sounded a tuturistic note towards a new development ot tort law when it
observed that: “The dyvnamics ol the judicial process hus new “enforce-
ment’ dimensions not merely through some of the provisions of the
Code of Criminal Procedure (as here). but also through acuivated tort
consciousness. "'

The Supreme Court was approached in 1985 1o deade directly on
environmental and ecological issues in R L. & £ Kendra v. Siate of
Uttar Pradesh.'** In this case two writ petitions. brought before the
Supreme Court under Article 32" of the Constitution ot India as public
interest litigation, sought to abate pollution caused by limestone
quarries in the Doon Valley in the Mussoornie Hills ot the Himalayas,
The Court appointed several inspecting commuttees and on the basis of
their reports ordered the closing down of several mines. Inits reasoning.
reported separately, the Court observed that '+

Preservation of the environment and to keep the eeolozical balance unat-
fected is a task not only governments but every citizen nmust undertake. It
is @ social obligation and let us remind every Indian aitizen that it s his
fundamental dutv as enshrined in Article STA(2) of the Constitution

This judicial attitude towards promoting o clean eovironment gained
momentum throughout the country over the past tew vears. Thus,
Junki v. Sardar Nagar Municipality'™ the High Court ot Gujarat enter-
tained a writ petition under Article 226 of the Constutution-in a public
interest case.'*” The Court in its recently developed participatory role
was able to persuade the mumcipality and the State government to pro-
vide sewerage and dramage systems for the residents ot that area. who
had petitioned the Court.

142, Ratlum v. Vardhichand, supran 117, at p.1624

143, fdem, p.1628.

144, Idem, p 1631

145. (1985) 2 SCC 431

146. Art.32 of the Constitution of India confers the right to move the Supreme Court for
enforcement of the fundamental nghts and it abso empowers the Supreme Court to grant
appropriate remedies for the sume.
* 147, AIR 1987, SC 354,359

148, Janki v, Sardarnugar Mumicipaliy AR 1986, Guy 49

149. Art.226 of the Constitution of India conters on the High Courts the power to grant

appropriate remedies for the enforcement of the tundamental nights conterred by the Con-
stitution
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In I Damodhar Rao v . O. Mumcipal Corporation Hyderabad"™"'
the Andhra Pradesh High Court allowed a petition torbidding the con-
struction of houses tor government organisations on lanAd allocated !or a
recreational park. Judge Choudary gave an emphatic hurn".m rights
approach to his exposition of the law of ecology and ;..-n\*lronmcm..
Accordimg to him, the law on environmental protection gains prionty as
4 might to bite and personal liberty over and above the common law
theory of ownership of land: “Under the powerful impact of th:: nascent
but vigorously growing law of environment, the unbridled right of t.hu
W 107 cn;\;) his pieee of lund granted under the common law doclrm_c
of-ownership is substantially curtailed. ™" He resorted to the consti-
whonal mandates under Articles 48A and S1A(g) o support l‘hlh
reasoning and went to the extent of stating that environmental pollution
would be o violation of the tundamental right to life and personal liberty
s enshimed i Artcle 21 of the Constitution. '™ ‘

I'he recent decisions in the M. C. Mehta cases'™’ are of great signifi-
catice 0 the development of environmental law in India. There are to
dute e cases reported under this nume in India. The first case, deaided
e ocarly 1980, was on g public interest wnt petion filed betore the
Supreme Court under Article 32 of the Constitution, tor orders ainst
the reopenming ot certaim plants which were closed Inlluu_.'mg a4 major
leahape of oleum gas from one of the units of the Shriram Food und l-gr-
thzer Corp.. an industry engaged in the.manufucture of caustic chloride
chemcals, The Court. after considering the reports of expert com-
mittees appointed by the government and ;{uisu by the Court, pcrnnpcd
the plants o be restarted. but imposed sn.'acl.ovbsurvuncc of conditions
Lnd down by the Court. In this case the judicial concern for environ-
mental prutécunn was 10 a great extent inﬂucncgd by the Bhopal disas-
ter. The Court expressed concern for developing the luw: 1o cor_uro!
corporations employing hazardous lechnol_ogy and produ_cmg Foxlc or
dangerous substances. The Court also raised the question as lo.the

extent of hability of such corporations und remedies that can bc devised
for enforcing such liability with a view to securing payment of damages
10 the persons affected by such leakage of liquid or gas. » |
The application for compensation for persons \f'ho. had sullcrcq harm
on account Of the escape of oleum gas raised significant gquestions in
both the tort law as well as in constitutional law. It was heard by a bench

P30 ATR IRT AP 1T

151 daem. p 180

#32  Juem. p IN] . ™
I"\.‘: l'o date there are Ive teported cases of Mo C. Mehtu s Lmn:n of India. dggt.d.cullqt;}

S To da i sat s Union L oy
the Supreme Court uf India (1986) 3 §CC 176, (19n6) 2 SCC 325 (1987 1 SCC Ive
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of five judges and was decided on 20 December 1986.'" These appli-
cations were filed under Article 32 of the Constitution as it they were for
enforcement of the fundamental right to life enshrined under Article 21
of the Constitution. Such a procedure is now possible following the rule
established in éarlier public interest law cases. In Bandhua Mukti Mor-
cha v. Union of India the Court had endorsed the true scope and ambit
of Article 32 of the Constitution and had held:"**

it may now be taken as well settled that Article 32 does not merely ‘confer
power on this Court to issue a direction, order or writ for the enforcement
of the fundamental rights but it also lays a constitutional obligation on the
Court to protect the fundamental rights of the people and for that purpose
this Court has all incidental and ancillary powers including the power to
forge new remedies and fashion new stratewies designed 1o enforce funda-
mental nights.

In Bandhua Mukti Morcha the Court went turther in adding that the
power of the courts to give remedial relief may include the power to
grant compensation in appropriate cases. Although ordinarily a petition
under Article 32 was not used as a substitute for enforcement ot the
right through the ordinary process of a civil court. compensation was
awarded in exceptional cases in petinons under Artcle 32, In two earlier
cases, Rudul Shah v. State of Bihar'™ and Blum Singh v . State of Jammu
and Kashmir,"*? the Supreme Court had tound it pernussible 1o award
compensatory relief under this constitutional provision

Whether or not the application of this rule could be extended to pri-
vate corporations was not the subject of any final and definite pronoun-
cement by the Court. The Court nevertheless obseryed that the purpose
of such extension was not to destroy the raison d'étre ot creating corpor-
ations but to advance the human rights jurisprudence. primarily to
inject respect for human rights and social conscience in our corporate
structure. The Mehta case did. however, settle the law on the measure
of liability of an enterprise which is engaged in hazardous or inherently
dangerous industry, if, by reason of an accident occurring in such indus-
try, persons die or are injured.

The court also considered the rule in Rylunds v. Fletcher'™ 1o see
whether that rule has any application or whether there ts any other prin-
ciple on which the liability can be determined. The rule in Rylands v.
Fletcher, laid down in 1866 by English courts, deals with a person who.
for his own purposes, brings on his land and collects and keeps there
anything likely to do mischief if it escapes: he must keep it at his peril

154. M. C. Mehta v. Union of India (1987) 1 SCC 395

155. (1984) 3 5CC lol.

156, Rudul Shah v. State of Bihar AIR 1983, SC 1ubo

157, Blum Singh v State of Jammu and Kashmur (1953) 4 5CC 077
IS8 Rvlundy v Flewcher (1868) L R 3 HOL. 330
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and if he tails o do s0 he is prima facie liable for dumage which is the
natural consequence of its escape. The liability under this rule is strict
and it is no defence that the thing escaped without the person’s wilful
act. default or neglect or even that he had no knowledge of its existence.
Considerable English case law has developed this tortious liability rule
1o apply only, 10 non-natural uses of land and it does not apply to things
naturally on the land or where the thing which escaped is present by the
consent of the person injured or where. in certain cases, there is statu-
tory authority. The Supreme Court found that this rule cannot afford
any guidance in evolving standards of liability consistent with the consti-
tutional norms and the needs of the present-day economy and social
structure.' ™ Therefore. the Court held:'™

that where an enterprse is engaged in a hazardous or “nherently danger-
ous activity and harm results 1o anyone On account of an accident in the
operation of such hazardous or inherently dangerous activity resulting. for
example. 1n escupe of toxic gas. the enterprise is strictly and absolutely
hable to compensate all those who are affected by the accident and such
liability 1s not subject to any exceptions which operate vis-g-vis the tor-
tious principle of strict liability under the rule in Rylands v. Fletcher.

Thus. the above cdse ¢stablished a rule of absolute liability without
exceptions. asd constitutional law mandate controlling hazardous indus-
trial activities: which rule soon found application in the Bhopal case.

On 22 September 1987 the Supreme Court decided in another M. C.
Mehta v. Union of India,"®" which again gave significant development to
the law on environmental protection. This case was brought as 3 public
interest petition 1o stop the discharge of trade effluents by tanneries in
Kanpur into the river Ganga. The Courtpovdered the closure of about 30
tanneries which had failed 10 take minimum steps required for the prim-
ary treatment of industrial effluents, and the government was directed
to enforce the standards required under law on more than 100 other tan-
neries in Kanpur. On 12 January 1988 the Supreme Court decided yet
another public interest case brought before it concerning abatement of
Ganga water pollution, M. C. Mehta (11) v. Union of India.'®* The
Court asserted the importance of Articles 48A and 51A(g) of the Con-
stitution a4 ssued directions to the Kanpur municipality and to all
other municipalities having jurisdiction Over the areas through which
the Ganga flows. It also directed the High Courts to grant sparingly
orders of stay in criminal proceedings taken up against polluters of the
river Gangd.

139 Supran 134atp 120

1) fdem. pA2]

161 M (. Mea . Lon o] [nddia (1987) 4 SCC 463.
1hd MO Melua Dy Union of India [1988) 1 SCC 471
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V1. CONCLUSION

[1us we find the Supreme Court is now in the process uf broadly layin
down the legal framework for environmental protection in India Aﬁ
doubts and criticisms about the lack of environmental consciousne.ss of
the lm!ian'judiciary have 10 be reviewed in the light of the developments
oceurring in the last few years. A public law realm. based on the Consti-
tution of India, has brought about great inroads into the civil and crimi-
nal laws of the country within the last decade or so. These new
developments in India by the extraordinary exercise of judicial power
hav‘elto be perceived as just one of the many ways to meet the social and
p(_),lmcal needs of the country. However., since the victims of the Bhopal
disaster have not received adequate redress even now . oie cannot ussc‘n
lhal. modern India's impressive schemes for the legal protection of the
environment and for the protection of citizens from pollution and its
threats to life have worked out enurely satistactorihy

3\
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Human*Rights Approaches to Environmental
Protection: An Overview

MICHAEL R. ANDERSON®

The late twentieth century has witnessed an unprecedented increase in legal
claims for both buman rights and environmental goods. Never before have so
many people raised sc many demands relating to such a wide range of envir-
onmental and human maners. And never before have legal remedies stood so
squarely in the centre of wider social movements for human and environmental
protecton. It 1s likely that legal historians writing in the twenry-first century will
look back on the last guarter of this century as the period in which both envis-
onmental law and human rights reached a kind of matunty and omnipresence.
In recent years law-making activites in these arcas, at both the international and
domesuc level, have been marked not only by speed and proliferation, but also

by remarkable innovatios. Like burhan rights: enviroamental law. houses a hid-
AlCe, e oy 'y 4

.den imperial ambition; both poteatially touch upon all spheres of human activ-

ity. and claim 1o override or trump other considerationsy

In addressing the link between human rights and the environment, this vol-
Sme ams 10 evaluate the role of environmental nghts in the overall landscape
of »nvironmental protection and buman rights. In particular, it seeks to survey
the cumremt state of affars. snalyse emerging trends and problems, and gesture
toward future developments. It was motivated by a concern 10 nvestigate a cluster
of closely related questions: bow are human rights and the environment related:
to what extent are environmental rights rcéogmzcd in existing legal arrange-
ments; how are environmental rights defined, Justified, and applied; and what are
ihe al-:~tages and Ursadvantages of approaching environmental issues through
a3 nghts “amework? It is fortuitous that this volume appears after the important
Final Repont of the UN Sub-Commission on Human Rights and the Environ-
meid, prepared by Mrs Ksentini, the Special Rapporteur.' This Report not only
:.iplor:s the relationship between human rights and the environment, but also

" proposes the adopuon of ™ inciples on Human Rights and the Environment.

These a7z <et ~ut in the Appendix to Chapter 3.
The cnapten i the present collection draw in part upon a conference on
® I am jratetul 10 Alan Boyle for important substantive contnbutions

revicwer lmhrvfdmu-mbuhholmhchw.
" UN Doc EXON. /Sub 219949 (6 July 1994),

and 10 an anonymous
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volume addresses environmental rights in the internatonal comtex: The chapters
by Memills, Redgwell, and Boyle concentiate on conceptual aspects, whiie the
contnbutions from Churchill, Cameron and Mackenzie, and Douglas-Scon focus
upon the current legal developments. The second half of the coliection exam-
incs emerging uends in the application of environme=tal nghts in comestic
law. While du Bois considers problems of judicial applicanon from @ runsoru-
dential perspective, he also compares the contrasung practice of US and indian
courts. The remaining chapters focus upon specific junsdicuoas, wcluding South
¢ Africa (Glazewski), Malaysia (Harding), India (Anderson). Brazii (Fernandesi.
Ecuador (Fabra), and Pakistan (Lau). The equal emphasis on intermnational and
domesuc law is deliberate, While much of the current legal debate occurs at the
interr.ational level, the detailed experience of enviroamental ngDE 1n domer s
Junsdicuons offers nich instruction, simultancously showing =omu ok
forward as well as examples of mustakes to be avoided. The explicit integration
~of internavona! ~iid domestic law 1s parucularly appropriate in the case of envi-
roffnental nghts, since neither the incidence of environmental degradation nor
the aspiration for human rights is delimited by national boundarnies. It should not
be assumed. however, thut the protection of environmentia] nghts o navonal and
intermaional law is or-should be co-extensive The coliection ac 2 whole sug-
- gests that there may be good reasons for taking a more cautions view of e e

of international law in this regard. Problems of cross-cultural apphcation. +ary-

INE SOvi0-€cONOMIC circumstances, and fundamental differences in justiciability

and application all point to the conclusion that internationa! human nghts law
may be best confined 10 a general and supervisory role, whiie nghis developea
in national law may well evolve into crucial tools for evervday sovironmental
management, as the Indian case shows. Ye! both national and international SYS-
tems face common conceptual problems, and for these reasons 2 dialogue of shared
expenence can only enhance the possibility of robust soiuuons.

I RELATIONSHIP BETWEEN HUMAN RIGHTS AND THE ENVIRONMENT
There 15"an increasing tendency for environmentalists and human nghts activ-
15ts 1o work together toward common goals. Al the internatiora) level, there
is a natural affinity between organizations such as Greempeace and Amnesty
Internauonal, since both aim 1o reduce the reserved domain of domesuc jurs-
diction protected under Article 2(7) of the United Nations Charter. Simularly, at
the domestic level, both zroups aim to restrain the exercise of unaccountable

power by governments and private actors, ard desp.iz their dependence upon
o
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locz:  vements and issucs, both groups are ncvertheless date: ational in sCOope
anc ml:orthucrum.oucmightupcaspmmeo-opmﬁm
berween the two movements. Yet tensions exist. Environmentalists may distrost
the priority which human rights activists are likely to accord to the human being
over other species and ecological processes. If the established human rights o
life, health. propenty, culture, and decent living conditions are to be fulfilled for
the majority of the global population rather than just a minority, and if those
nghts are realized in the pursuit of affluence rather than moderation, then a rapid
depiction of natural resources is a likely consequence. An environmentalist may
suspect that there is a structural contradiction between fulfilling existing rights
for a growing population and effective protection of limited environmental goods.
In contrast, some human rights activists have criticized the environmental move-
ment for disregarding immediate human needs in the quest to protect biota, finite
narural rezources, and the basic neceds of future generations. Observers have -
commented, for example. on the anxicty of the affluent to protect the Amazoaian
rain forests without full consideration of the human lives which may depend
upon the forests. For people vulnerable to torure or chronic hunger, the urgent
problems of immediate survival are likely to displace concemn for long-term
ecclogical integrity. Such tensions cannot be wished away, despite the fashion-
stie view that human rights and environmental protection are interdependent,
complementary, and indivisible. While the interdependence argument obviously
wOThS 1IN Many circumstances, it sometimes serves as a moral comforter which
temporanly cloaks the extremely difficult questions which must be faced.
Upon closer inspection, the precise relationship betvicen human nghts and
savironmental protection is far from clear. The relationship may be conceived
in 10 main ways. First, environmental protection may be cast as a means to the

end of fulfil]] rights standards. Since degraded physical en
contribute directly to infnnge

ts of the human rights to life, health, and
hivelthood, acts leading to environmental degradation may constifute an imme-

diate violation of internationally recognized human nghts. The creation of a

rehiatle and effecuve system of environmental protection would help ensure the

well-being of future gencrations as well as the survival of those persons, often
inciuding indigenous or economically marginalized groups, who depend imme-
diateiy upon nanmal resources for their livelihoods.

In the second approach, the legal protection of human rights is an effective
means (o achicving the ends of conservation and environmental protection. Thus
the full realization of a broad spectrum of first and second generation rights
wouid constitete o society and a political order in which claims for envicon-
mental protection are more likely to be respected. A more ambitious variant of
this view provides that there is and should be an inalienable human right to a
satisfactory environment, and that legal means should exist to enforce. this nght
in a consistent and effective manner. Put in these terms, it is no longer the
impact of the environment on other human rights which is the law's focus, but

L_!
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npputntmmtmalhw AsBoercxphms the Ksentini Report is mainly
concemed with “greening’ existing human rights law so that environmental
protection arises as a logical corollary of human rights protection. Many of the
Report’s draft Principles on Human Rights and the Environment reformulate
existing rights such as life and health so as to develop their environmental
dimensions.

If the Indian jurisprudence and the Ksentini Report represent the high water
marks of reformulated rights, it is clear from a number of chapters in this vol-
ume that further scope for development exists elsewhere. Apart from the rights
to life and health, which other settled rights might lead to direct environmental
protectivn? Several candidates emerge. First, the right to equality may be read
widely to include the right to equal access to, and protection of, environmental
resources. As the chapters by Glazewski and Fermnandes suggest, a profound
inequality of exposure to environmental degradation is a consequence of eco-
nomic and politcal inequalities Affluence and poverty create different environ-
mental problems, and it is sometimes the case that only the problems of affluence

‘are addressed in state policy. An effective right to procedural equality would

help in such circumstances, but some judicial enforcement of a right 1o substant-
ive equality, as has occurred in India, holds far greater potential. Secondly, the
right to freedom of speech may easily be extended to encompass the right to
voice objections to environmental damage, as Harding's discussion of the Penang
Hill affair in Malaysia shows. Thirdly, although the right to property has conven-
tionally been conceived mainly in terms of political and economic protection, it
is amenable to a thoroughgoing environmental reinterpretation. Douglas-Scott
notes developments on this front, but Harding wams that the right (o propeny
may bc a two-edged sword since, although it may be used to protect customary
land rights and the environmental quality of lagd in general, it may also be used
by private developers to inhibit the creation of national parks and conservation
areas. [t is precisely for this reason that a full reinterpretation of the right, rather
than a mere mobilization of it, is necessary for environmental protection. Fourthly,
retigious rights may have an environmental dimension. Harding points to the
right to religious practice and profession as a possible vehicle for the expression
of environmental concerns in Malaysia, while Lau underscores the role of Islam
in expanding the right to environmental justice in Pakistan.

-

(c) New Human Rights to Environmental Protection

Although existing human rights, if fully mobilized, may offer a great deal 10
global and local environmental protection, there are good reasons to suspect

that they will fall short of meeting desired ends. Established human rights stand-

ards approach enviroamental questions obliquely, and lacking precision, provide
clumsy tols for urgent environmental tasks. It may be argued that a comprehens-
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ive norm, which relates directly to eaviroemeatal goods, is required. Akhough
the matter is discussed at a theoretical level by Merrills, several approaches to
the actual content of new envirommental rights may be seen in the various chap-
ters. Some contributions, inchuding those by du Bots, Glazewski, Anderson, Faba,
and Lau, are more optimistic about the role of special rights in environmental
protection, while those by Harding, Boyle and Redgwell are more cautious.
Most potably, the authors are divided on whether pew environmental nghts, if
desirable, should be mainly procedural or substantive in character.

(1) Procedural rights

One view, espoused by Bovle. Douglas-Scott, and Cameron and Mackenzie,
advocates that effective environmental nghts shouid be principally procedural ir.
character, Likewise, Harding, who docs not advocate new nghts out rather the
effective use of existing arrangements, looks mainly to procedural remedies,
recalling Dicey's dictum that a practical procedurs is worth a thousand pious
pronouncements of principle.

Several chapters, including particularly those by Douglas-Scott and Cameron
and Mackenzie, identify a range of proc=dural nghts ai both the micTnauonal
and domestic levels which are relevant to eovuronmental protection. These
include: the right to informauon, inciuding the ngnt to be informed in advance
of environmental risks; the right to participate in decision-making on environ-
mental issues at both the domestic and international level, the nght w environ-
mental impact assessment; the right to legal redress, including expanded locus
siandi 1o facilitate public interest litigation; and the right to effecuve remedies
in case of environmental damage.

A procedural or participatory approach promises environmental protection
essentially by way of democracy and informed debate. The enthymeme in this
argument is that democratic decision-making will lezd to environmentally fniendly
policies. The point remains tc be demonstrated, but cne argument in its favour
is that in creating legal gatewavs for participation, it is possible to redress the
uncqual distribution of environmental costs and benefits. Thus margmalized groups
who currently suffer the most dedeserious effects of environmental degradanon—
including women, the dispossessed, and communities closely dependent upon
natural resources for their kvelihood—can be included in the social determina-
tion of environmental change. If the people who make the decisions are the same
as those who pay for and live by the consequences of the decisions, then we go
a long way toward protecting the environment.

There is another argumsnt in favour of a procedural right, rather than a sub-
stantive right, which s this: becamse the desired quality of the enviroament is
a value judgement which is difficult to codify in legal language, and which will
vary across cultures and communities, it is very difficult to amive at a singte pre-
cise formulation of a substantive right 10 a decent environment. Therefore, the
more flexible, honest, and comtext-sensitive approach is (o endow people with
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robust procedural nghts which wil foster open and thoroughgotng debate on the

. matter. Much the same argument applies 10 the pursuit of sustainable development.

(i:j Substantive nghes

Yet even if the vartues of procedural nghts are acknowledged, they may not pro-

vide adequate protection of ervironmental goods. If we take this view, then an
argument for a substantive nght to a satisfactory environment may emerge. As
Anderson's discussion of India suggests, a substantive ngnt can provide more
cffectve protection, and may play a roke in defining and mobilizing support for
environmental issues. Advocates of substantive environmental rights may not
trust procedural rights abone for te simplke reason that eves if procedural or par-
ticipatory rights are fully realized. and serfectly distributed throughout civil soci-
ety, it is entirely possible that a participatory and accountable polity may opt for
short-term affluence rather than'long-term environmental protection. Demoxcra-
cics are entirely capable of environmental destruction, and may even be struc-
turally predisposed to unfettered consumption. Indee::, the industrial democracies
of the North, with their liberal rights-based legal systems, are disproportionately
responsible for much environmentai damage. including the consumption of finite
resources and the emmussion of greenhouse gases. The pomnt is that procedures
alone cannot guarantee environmental protection. But if substantive nights are

contemplated, then urgent questions of definition and application anse. These
are considered in the next section.

3. ENVIRONMENTAL RIGHTS IN THEORY AND PRACTICE

(a) Definition and scope

. Many of the chapters consider the issues associated with defining new environ-

mental rights. The protiem of defining such rights so as to satisfy diverse ethical
criteria is complicated by the need to make them operate in a legal context. To
secure effective mmplemeniation, Memills notes, nghts must be determinate
in scope and consisteat in formulation. But how should a substantive environ-
m:ntalﬁgtnbcdeﬁucd?Whichdimcnsiomofdxcuﬁrmmcmucwbcpm-
tected and what degree of environmental change is permissible? In a survey of
existing constitutional and statutory provisions relating to environmental quality,

‘one finds a series of adjectives anached to the word "environment' to describe
. What is actually being protected. References are made to a ‘clean’, ‘healthy’.
‘decent’, “viabte', “satisfactory’, ‘ecologically balanced’, or ‘sustainable’ envir-

onment. Environments ‘free from contamination' (Constitution of Ecuador), or

*suitable for the development of the person® (Constitution of Portugal) are also

cavisaged The African Charter of Human and Peoples’ Rights delineates the
right to: ‘a general satisfactory”enviroament favourable to their [the peoples’]

qqqqqhmmr\.r.,,r F e or ® o4 4
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development® (Article 24). Does this require that environmental protection and
economic development should be balanced off against each other, or rather that
the night to a satisfactory environment may oaly be claimed where it will not
infringe the requirements of social and economic development? As Churchill
notes, the African Commission has interpreted the provision narrowly to refer
mainly to pollution abatement, but. a range of interpretations could easily be
offered. Similarly, the Indian case law reveals a wide range of inconsistent and
overlapping judicial interpretations of an environmental right. As Anderson notes,
these include the right to a healthy environment, a pollution-free environment,
and an environment in ecological balance. But such definitions often do litle
definitional work, and end up begging the question.

Why is the exercise of defining so difficult? One reason is that precise qual-
itative and quantitative dimensions of environmental protection are not readily
translated into legal terms. Moreover, technical measures of environmental qual-
ity are more easily incorporated within regulatory instruments than in a human
rights provision of general application. Boyle notes that a substantive right may
even be incapable of definition. But the problem is not merely one of conveying
environmental standards, it is also one of agreeing to them. As du Bois points
out, difficult ethical decisions are at stake: are we to protect human health and
livelihood, or ecological sustainability, or the aesthetic value of existing narural
endowments? Underlying such questions, du Bois suggests, are different con-
ceptions of the good life, involving moral choices of the most profound nature.
Even where a precise and comprehensive textual definition of a right may be
agreed upon, moral choices will still lie in its interpretation. The enforcing body,
whether a judge at the domestic level or a supervisory commutiee at the inter-
national level, will necessanily be involved in evaluating competing moral claims.

Even with such definitional questions set aside for the moment, other issues
will anise. For example, do environmental rights entail a right to the preven-
tion of environmental harm or rather the right to remedy where such harm has
already occurred? The Indian and Pakistani case law would suggest that both
aspects are recognized, but most of the relevant constitutions and international
instruments are silent on the mater. If the right does extend to prevention of
environmental damage, which standards should apply in the context of imper-
fect knowledge and scientific uncentainty? The Supreme Court of Pakistan and
the European Union have both adopted the precautionary principle, but a sim-
ilar stance is absent in most formulations of environmental rights.

One way out of the definitional muddle is to ask what, exactly, constitutes a
violation of the right in a particular context. The question is of junisprudential
interest, but it is aiso a matier of urgent concern among individuals and busi-
nesses who may be subject to litigation in junsdictions such as India. One of
the problems with legal developments in India is that the precise scope of en-
vironmental rights is vague, thus leaving both businesses and enviroamental-
ists uncertain how far their rights and duties extend. Vague and poorly-defned
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obligatious pot oaly kead 1o exiensive litigation, they also make it difficult for
busincsses or community groups 1o make plans for the future.

For this reason, detailed textual definitions are helpful in so far as they help
;social actors to mué”'-im precise obligations. In this vein, Glazewski argues that
the best formulation of an environmental right in South Africa would draw upon
the existing concepts of environmental regulation. In particular, he advocates
an environmental right which relates explicitly to the topics of resource use,
pollution control, and land development. The drafung of an environmental right
should further draw upon established environmental law principles, including
sustainable resource management, the polluter pays principle, the precautionary

principle. and environmental impact assessment.

Lf environmental rights are 10 exist, then the question of identifying the rights-
hoiders becomes urgent. Do environmental rights extend only 1o individuals or
also to groups? While the African Charter on Human and Peoplss’ Rights vests
the nght 1o a general sausfactory environment in ‘all peoples’, the predomin-
ant formulation in domestic law has been in terms of individuals. What of
unborm persons and future generatons? May they be regarded as nghts-holders?
Memils o - siders these questions, and prefers investing nghts in individuals
rather than in groups, noting that whatever nghts may be theoretically bestowed
upon growps, (as well as future generations, amimals, or inanimate objects),
the practical exercise of any nght can only take place among those individual
nurnans currently alive. However, many of the chapters are favourably disposed
toward granting procedural nghts (especially locus standi in judicial review)
10 non-governmental organizations. In paruicular the chapters by Cameron and
Mackenzie, Harding, and Anderson point to many instances in which the pani-
cipatory nghts of NGOs have augmented environmental protection.

‘b Junisprudential has:s g
Running parallel to the quesuon of how environmental nghts may be defined,
there 15 the quesuoa of how they may be justified in human belief systems, espe-
cially moral and legal philosophy. As Glazewski notes, the notion of an envi-
ronmental right has strong histonical precursors in the Roman law maxim of sic
wlere o ul alieawm non laedas (use of one's property may not harm another—
which has also been taken up in intemnational law) and the cornmon law doctrine
of public nuisance. Where there are clear histoncal and philosophical precursors
of a human aspiration for envirorinental protection, it may be treated as a moral
right even where it is not recognized as a legally enforceable night. To a lawyer
this may seem a proposition with hitle practical value, but it often is very use-
ful for individuals engaged in political struggle to endorse the notion of a huma:.
right as an unrealized manifesto. A moral nght, as opposed to an enforceable
legal right, provides a stance from which arguments can be made and claims jus-
ufied. Often, the real valee of 2 human right is that it is available as a moral
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trump card precisely when legal armangements fad Bui o the apument for
environmental rights strong enough to warrant a translation of moral rights mto
legally enforceable rights?

This is a theme taken up by Mermills, who asks whether rights are really neces-
sary in an international cnvironmental regime. Admutung that enviroamental
protection can be seen as a human good, and may be beld as a swong preference
for many people. he querics whether this is sufficient to raise i tc the plane of
a fundamental human right. The answer, he suggests, lies in examning the role
of the environment in the realization of human autonomy and seli-realizanon.
with close attention to the impact of nghts oa actuai social behaviour Foliowing
this argument, he advances a cautious endorsement of environmenial nghts on
the grounds of their role in human well-being. The virtue of Memlls' argument
15 not that 1t resolves the question in a definstive way. but that it sets o 2 frame-
work whereby the question may be addressed ngorously.

Whatever the outcome of such moral arguments, it 1s clear that enviuon:
mental nghts are proliferaung, parucularly at the level of national consttuuons,
and that this may provide a junsprudential basis for more generally applied
ensironmental nghts, paricularly at the internaticnal level. Examining the basis
for an environmental right at the international level, 1t 1s possible o distr guish
four basic positions: 1) the nght 1o a viable envronment is a natural law poro
ymmanent within existing moral systems. and should be treated as a rule of jus
cogens n international law; ii) it 1s a logical outcome of existing human nghts
norms such as life and health which contain implicit guarantees of cnviron:
mental quality: in) it i1s emerging as a customary norm ir international law evid-
enced 1n treaty obligations such as Arnticle 24 of the African Charter on Human
and Peoples’ Rights and state practice including constitetional and statutory pro-
visions guaranteeing environmental nghts: iv) there 1s no human Aght to envar-
onmental protection at the moment, but that it would be desirable to create one
by way of international treaty, protocol, or deciaranon.

Argun =nts for an international right 1o environmental protection raise prob-
lems of cross-cultural validity which do not necessaniy anse in nauonal coasli-
tutions. The valuc attached 1o the physical enviroamenr has vaned significantly
over history and across socielies. Perceptions of the environment are culturally
informed, and even similar ecological settings may give rise to different eco-
nomic and social uses, as Fabra shows. Likewise, Lau reminds us that some
Islamic scholars are hostile to the very notion of buman rights in general, much
less the specific human entitlement to environmental goods.

It 1s precisely these social and cultural differences which may explain why
greater progress has been made in making en.uronmental ngh' an explicit pant
of national legal systems rather than a component of international iaw. If, as du
Bois suggests. questions of substantive environmental quality are inherently relat-
ive, value-based. and capable of determination only in competition with other
values such as economic development and inter-generational equity, then 1t will

S
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of the jurisprudence of both the European Cournt of Justice following the Fran-
covich decision and the European Court of Human Rights with the Lopez Ostra
case. As Anderson noles, a tendency to make monetary awards for the violation
of enviroamental rights takes human rights implementation into the area tradi-
vonally reserved for tort law, and may ultimately require legal technologies for
assessing causation and quantum of damages similar to those which occur in tort

or dcljct._

_ (N National or International Law?

The final question conceming legal application of enviroamental rights relates to
the appropriate jurisdiction, since an argument can be made for the recognition
of environmental rights in both domestic and international law. In some ways, a
national and an intemnational right are very different enlities since national nghts
are often capable of immediate enforcement in court, and are much more likely
lo be caught up in the everyday business of environmental management, while
iniemanonal rghts exist mainly as aspirations, instruments of general supervision,
and ultimate safety nets. National constitutions are often highly detailed and can
express local particulanties, while international instruments must be drafied at
levels of generality and abstraction required to secure multilateral agreement.
Yet these differences create complementary rather than compeung legal regimes,

and-the dialogue between the two is beneficial. Recent years have brought such

an explosive growth in the volume of international regulation that national legal

. Systems are increasingly interpellated within a network of global standards, in-

cluding those relating 1o trade, finance, labour, and environmental protection. In
lfxc;c cwrcumstances, the interdependence of national and intermational nghts 1s
perhaps unavoidable.

The cocxistence ‘of national and international norms may be an important
advantage for activists. As Fabra shows, the mere existence of an environmental
nght in the Ecuador Constitution did not provide the Hourani people with an

" effectve remedy against economic and environmental depredaton. The proce-

dural right to take their case o the Inter-American Commission on Human Rights

“provided an important back-up mechanism when domcstic law failed. More

geoerally, she argues, closer co-operation between intemational and domestic
law will maximize the cffectiveness of both legal systems. Similarly, Cameron
and Mackenzie show that the growing role for environmental NGOs stems in
pan from their role in bringing local concems to intemational fora while com-
municating international standards and remedies back to the local level. The
experience of groups such as Amnesty Intemnational or Anu-Slavery Interna-
tooal is that the most effective implementation results when distinct but com-
plementary campaigns are mounted at the local, national, and international
kevels simultancously. Both agenda setting and the development of suitable stand-
udsuccuvitﬁnn‘mmpanﬂvemdimcrmiomlcomuLﬂaisisappzrmin
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Lau's discussion of the Pakistani decision in which the Precautionary Principle
embodied in the Rio Declaration was incorporated into Pakistan’s constitutional
Junsprudence. Remembering that the Precautionary Principle originated in the
domestic law of the Federal Republic of Germany, the growing cross-fertilization
of domestic and intemanonal environmental law is obvious.

However, problems of variable standards suggest that overly zealous standard-
setting al the intermatiomal level may not only be inappropriate, but might actu-
ally impede the freedom of states to produce detailed, culturally sensitive and

ecologically appropriate standards at the national level. The Evropean Union

principle of subsidiarity—whereby standard-setting and decision-making are
devolved 1o the lowest practicable level—may offer instruction in this regard.
Where local groups obiect to the formulation or indeed the very idea of envir-
onmental nghts, as the chapters on Malaysia, Ecuador, and Pakistan suggest,

there may be an argument for advancing environmental protection through other
legal idioms.

4. EFFECTIVE ENFORCEMENT

The greatest challenge for both human nghts standards and environmental regu-
lation is surely the probiem of cifective enforcement. And to compound the prob-
iem, in these days of fiscal stringency, enforcement must be available at a viable
cost. In pan. these questions are matters of administrative organization and
pol:t:cal culture. but they also bear directly upon the vanetes of procedures and
rem- ies which are available 1o concerned panies.

There is no reason why environmental nghts cannot be enforced at the inter-
national ievel in the same way as other human rights. The right to environmental
impact assessment could be implemented in a manner similar to other polit-
ical rights while a right to a healthy environment could easily be implemented
3s an exzension of the right 1o health. For international human rights, there is a
well-esiuoiished set of procedural mechanisms available for implementation.
These include reporting procedures, arrangements for fact-finding bodies, polit-
ical superision, complaints procedures, judicial supervision, and non
dispute resolution. The established supervisory procedures are suited to imple-
menting 2 broad range of ngnts, although not always with equal efficacy. It is
entirely pess:dle 1o conceive of an environmental 1 cht linked, for example, with
a reporting procedure requinng states to submit reports on environmental con-

ditions and polxres. Yet as both Boyle and Redgwell suggest, intemational sup-

ervision may be clumsy with respect 1o environmental rights, particularly if cast
in substantive rather than procedural language. The commissions, comminees,
and courts charged with supervising international human rights are frequently
overworked with more cooventional human rights issues. and

it is not clear
that thev possess =ither e echnical comnetence nr thy 1o f

-judicial
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required to address often complex environmental questions. Boyle notes that
international law is already replete with rules, principles, and cniteria for ensur-
ing enviroamental quality, and that the most impornant eavironmental treaties
already possess sophisticated supervisory institutions, often with more enforce-
ment power than analogous human rights bodies. Proposals for international
eavironmental rights run the risk of conflicting with, or at least duplicating. the
supervisory institutions established under environmuntal treaties.

Despite such arguments, the enforceability of an environmental ngit may
not be assessed with reference to supervisory procedures alone. Indezd, it is one
of the atractions of a human rights approach that it fosters multiple enforce-
ment strategies. The global campaign against torture, for example, draws upon
both national and international legal procedures, but it also operates through aid
conditiona!.ty, mass demonstrations, publicity dnives, education programmes,
investigalive journalism, letter-wniting tactics, and antistic expression. Of course
some of these devices are also used to promote the enforcement of interma-
tional environmental law, but their affinity with human rights standards has a
strong history.

At the natonal level, the question of enforcement naturally focuses more
closely on the role of the judiciary. Effective implementation receives a fillip
where the enshrined right is clearly defined, with explicit and accessible proce-
dures delineated, and is accompanied by a wide range of flexible and effective
remedics. But even where nghts are made explicit, they will not necessanly be
enforced. As Douglas-Scott notes, the Hunganrian Constirution provides for 2
nght 1o a healthy environment, and all citizens are accorded a statutory right
to participate in environmental protection, but neither of these has been much
utilized. Similarly, Fernandes' discussion of Brazil and Fabra's analysis of Ecua-

_dor show how explicit constitutional rights to environmental protection can lie

dormant unless they are actively scized by ervironmentalists and lawyers. These
examples, where rights were bestow ed from above on paper, contrast sharply with
the Indian case, where environmental rights were seized from below by actvist
lawyers who prompted the judiciary to find environmental rights which did not
even formally exist on paper. The comparison suggests that it is enviroamental
movements and activism, rather than generous legal drafting, which leads to
effective implementation. As a number of the case studies show, a key factor m
successful implementation of legal standards is the non-legal strategies adopted
by activists and NGOs. These include campaigning and lobbying, gathering
information, mounting public protests, assisting local conununities in voicing
complaints, and so on.

Perhaps the most celebrated method of enforcing environmental nghts s
public interest litigation. Such litigation has been highly effective in India and

‘Pakistan, as Anderson and Lau show. However, in Malaysia where the judiciary

is not receptive o such wnnovations, or in Ecuador where public interest lawyers
do not trust the environmental awareness of i1:dges, public interest litigation may
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actually be counter-productive. The viability of public interest litigation in en-
forcing environmental claims depends upon both legal and social variables. On
the legal side, procedural rights to participation and representation are crucial.
In particular at the domestic level, relaxed rules of standing are required. Tum-
ing 1o relevant social variables, it is clear from Glazewski's account that Soyth
Africa’s wealthy whites are in a much better position to pursue their environ-
mental concems than are their black counterparts subject 1o often harsher envir-
onmental conditions. Similarly, as Fabra explains, the Hourani people in Ecuador
lack the financial backing and institutional skills required to pursue actions in
court; most do not speak the language in which the laws are wnitten, and have
no farmibianty with official legal concepts.

Even where individuals or groups with environmental claims possess the skills.
resources, and determination to bring issues before domestic courts, v/hether such
actions are effective will tum upon the character of the judiciary. The chapters

by Fabra, Femandes, and Harding show how political and jurisdictional limita- -

tions may ruigier the counts timid and ineffective. Conversely, the chapters by
Lau and Andervon show how a strong judicial stance may create environmental
= medies even where they are not provided for in existing laws. Environmental
rghts are most effective where there 1s an independent, autonomous, and sym-
pathetic judiciary. It is precisely because a strong judiciary 1s not always avail-
able to aggrieved parties that some degree of international supervision may be
desirab'c.

S ADVANTAGES AND DISADVANTAGES OF A HUMAN RIGHTS
APPROACH

How do we evaluate these developments and proposals? ' hat are the advant-
ages and disadvantages of using a human nghts approach rather than an approach
based in regulation, criminal law, or the law of ton? Looking to the advantages,
several are apparent. First, a buman rights approach is a strong claim, a claim
to an absolute entitlement theoretically immune 1o the lobbying and trade-offs
which characterize bureaucratic decision-making. Its power lies in its ability to
trump individual greed and short-term thinking. s

A second advantage is that the procedural dimensions of an environmental
right can provide access to justice in a way that bu caucratic regulation, or tort
law. simply cannot. A robust environmental right can mobilize redress where
other remedies have failed. This is particularly important in Cases like the Asian
Rare Eanh iitigation 1n Malaysia, where proof of causation and other technical
barriers make tort law ineffective. It was also important in the Indian context,
where procedural simplicity has made cnvironmental rights highly attractive to
aggrieved partics. An environmental nght may serve as the ultimate ‘safety net’

" to caich legitimate claims which have fallen through the procedural cracks of
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. pubuc and private law, Thirdly, a human nghts approach may stimulate concom-
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®aot political activism on environme
are more likely fo rally around a
nical, bureaucratic regulation ex

ntal issues. Concerned citizens and NGOs
general statement of right than a highly tech-

pressed in legalese. Fourthly, a human nghts
approach can provide the conceptual link to bring Jocal, national, and interna-

tonal issucs within the same frame of legal judgment. At present, environmental
dam.\.gc.is unequally distributed at both the national and international level: a
non-discriminatory human rights standard could facilitate comparison, and fos-

ank could be made subject 10 a human
5 *ould apply equally 1o 1ts irtemnational transactions, its
pational orogramemes. und its local projects Fifthly. a general expression of
right can be interpreted creatively as issues and contexts change. This is evid-
ent in the Indian junisprudence, where the nght to a healthy environment held
o be implicit in the nght 1o hfe ha< been given mrore precise definition on a
case-by-case basis as specific dispuics nave come befure the courts Thus, def-
iritions and trade-offs e\ ~lye graduatly :n the hight of cxpenence rather than
nceding to be defined ¢rmprenensively and npidly in a single piece of regu-
latory icgislation.

A number of disadvantages are also apparent.
argue that proposals for environmenta nghts are a1 best ill-conceived, and at

worst a damaging distraction f:.im more fruntul Tegal avenues. Whar are their
arguments? First of all, 1t 15 not :lear e what extent a simple nght may address
the complex and often technical

issues of environmenta) management. Environ-
mental protection, in both decision-making and implementation, requires a legal
language capable of Incorporating highiy technical specifications, distinguish-
ing among industrial Processes, evaluating elusive causal telationships, and pro-
lectng complicated biological and ecological systems. Not all 1ssues can be
resolved in the

simple language of rights (although env
be supplemented with technical experlise and specific s

and Boyle note, disputes which essenuially require the bal
be' more difficult to resolve where two nghts-holders
du Bois argues that cours routinely balance compenn
ing rights). Secondly, a rights approach may not a
political economy which underlie much environmental dam-ge. The causes of
environmental damage—including technology choice, forms of production. :nd
distribution of the social product—will not be addressed by a right directed
merely w their symptoms. If environmental nghis serve as nothing more than
- symbolic gestures, as in Hungary, or as mere palliatives which inculcate a sense
. of environmental responsibility while denigration of the envi
largely unabated, then those 1

Indeed. some contributors

ironmental rights may
tandards). As Memi!ls
ancing of interests may
are involved (although

ronment continues

ated, ¢ ghts may be positively counter-productive, draw-
Ing aticntion away from the structural ca
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the prescription of anti-diarrhoea drugs in the poorer villages of Bangladesh
can only be an expensive and ineffective short-term remedy for people without
access 10 clean drinking water, likewise, the right to object 1o environmental
damage will have little effect unless the social and economic forces causing the .
damage are confronted directly.

Thizdly, rights, especially procedural rights, may be used by affiucat groups |

.0r "cosmetic environmentalists™ 1o protect a privileged quality of life, which may

impose further environmental cos

1s upon the dispossessed or enviionmentally
vulnerable communities,

who are in tumn denied access to justice by poverty or
lack of institutional skills. Legal recognition of environmental rights will not

necessarily change anything unless disadvantaged groups posscss economic and
political power 10 mobilize legal institutions.

Fourthly, the expansion of. rights-based hugation may well displace other

forms of legal remedy, such as tort law or negotiated settlements, which are
better suited 1o environmental issues. This danger is identified in the Indian
context by Anderson, who notes that wnit petitions under the Constitution are
now displacing satutory regulation and eivil suits us the main means of distnib-
uling environmental benefits and burdens This raises the twin dangers of incon-
sistent standards and the transfer of essent
counts. Fifthly, as Harding notes, the.langu
and draw attention to environmental claims
opposition from polluters, or even exacer
times what may be easily achieved by qui
may not be possible through public campai
explicit incorporation of environmental ri
may invite a serics of statutory restrict
environmentalists with fewer nghts th

1ally bureaucratic functions to the
age of human nghts may politicize
in a way that may attract more overt
bate government repression. Some-
ct lobbying and technical regulation
£ns and prominent litigation. And the
ghts into the Malaysian legal system
ons and limitations which may leave
an they held at the outset.

On balance, our deliberations show that human nghts approaches to environ-
mental protection offer many attractions, and could play a key role in fostering
equitable and sustainable human communities. If very real problems of theory

and practice remain, they should stimulate careful analysis and jurisprudential
innovation rather than intellectual surtender.
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International Hluman Rights Law and the
Earth: The Protection of Indigenous
Peoples and the Environment*

INTRODUCTION

The issue of the environment has achieved significant status on

both the national and international scene. The term “environment'” is

- itsell common parlance from Main Street to the halls of the United
Natons. Communitics around the world have come to learn that the
cnvironment is threatened by forces derived (rom human activity: the
gtocnbod.s.c effect, acid rain, and desertification, to name a few. But
the term “environment' is insidious, for it implies an essential distinc-
tion between human animals and the rest of nature.! Environmental
malters are often approached in a way which cither wholly divorces
or deliberately abstracts human practices from their manifest and per-
vasive cflects on the whole of the physical world.!

Environmental degradation is neither contained nor abstract. [t is
vinipresent, imimediate, and threatens entire communities with cul-
tutal of not vintual, extinction. Presently, indigenous peoples of South
Aumenca, such as the Huaorani in Ecuador, are gravely impenlad by

S
* Thm Note wus wriilen whde the suthor was & Rescarch Fellow st the Cenue for

laternatiooal Barnvoammial Law (CIEL) lo Loodoa during Fall 1990, Tbe suthor thanks
Rachard Lilich, Phulippe Saods, Jama Camavoa, Oregory Rose, and Adriana A guilar Fabin
for har pooaoem emstasce wod frudul commentary. Abo, the aathor thanks the lastitute
for Advanced Legal Studia, Uaivarity of Loodoa, for sooexa W il collectioas.

I. The Ouford Baglish Dactonary, (Odord, 19)) & Supp 1971), definaa ~Baviron™ ai
“Swiioundiag " “Encstie,” wod “Eaviroamant™ as “lhe conditiocas or influenca unda which
any pasoa or thisg bves or u developed ™ Sec wlso Chaney, Postmodan Eavironmenul
Ethica: Eihics as Browrgioaal Narmative, 11 BEnvil Ethica 117 (1949) (discussing the idea of
place and “Ube relalod soooru of myth, aarrauve, onad raidence, and cthical varnscular™)

L la the Unitad States aod tde Unitad Kingdom, for example, s common method by which
ndinduals and commuaiva deal with cvironmaontal problems u by declanng “not in my
ek yurd”™ (HIMBY) as though thax protlems were nol thar own. Thus, raponubdity lor
taapalid souoa u chirted :

Bacause the concept of global
clunae change anbisces miva of Uemandous wope and wome 1paculation, it has proved casy
foe indinduals ind 1ata umply 1o durrgad the plea for unitad action by caplaining that
box muse the muiur u 2o vas it oocemanly demands protracted revew belore ugnihcant funds
of (eourua wl be cogumnad W L rooluvon. See, e, Shabaof, Bush Asks Cautous
Rapoas w Thraat of Global Warmuing H Y Tiowa, Feb 6, 1950, a1 AL, col. 3 (Pratdent s

Anoba caampk v he debate conarrrung global waroung

Lot
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taphts Law and the T<arth The

the hazards of natural resource caploitation’ On the low-lying

islands of the Canbbean, South Pacific, and Indian Ocean entire cul-
tures afe potentially er.dangered by global chimate change.* With nch
social traditions and vital economic practices integral to the physical
arca i which they occur, these communitics depend upon a healthy ’
environment. To be sure, possessing hittle or no technological capabil-.
iy, these communities are their environment— profoundly intcgrated
and deceply dependent. 1

The concept of international law, like the environment, is_also
problematic. Traditionally, international law denotes the laws which
govern sovercign states exclusively.’ Yel, certain activities do not fit
well into the narrow framework of state-based international law.
These include torture by a state against individual subjects, crimes
against humanity, and other so-called human nghts violations  Con-
scquently, international human nghts law has emecrged o vindicate
the nghts of individuals and groups in the face of state persecution or
malfeasance.* _

Dasic human rights norms appear to be at issue in the case of indig-
enous peoples imperiled by environmental degradation.” This Note
explores the convergence of environmental and human rights issucs as
they relate to indigenous peoples,® and the capacity of international
law, as it is and as it might be, to protect both human and non-human
nature within the context of human nghts junisprudence.

Part I of this Note considers the evolving concepts of the environ-

1poech reflacted concerma st the White House that “roore soxentiic data about ghita) warming
and more study of the potential conus . . .
taken.”).

). Soc infra notcs 69-106 and accompanying lesl

4 Sccinfra notas 107117 and sccompanying tcal,

3 1. Brownlic, Principles of Public lnternationa) Law 287 (3d ed. 1919) (TThe soverogniy

e neadad before {oemal ncroawromal acuoa b

ind equihity of slatas repiasent the bauc constitutional docttine of the law o nstwrs |
6 Scc Internstional Human Righu  Prodlems of Las snd Pohicy 1-124 (R Lslhich & F
Hewman ad. 1919) [herainaher Internanonal Human Roghu], e gencradly The Rogha of
Pooples () Crawlord ed 1941)
1 For csample, the nght 10 hife and secunty of pcryon found m arncla 6 and 9 of the
Intcrnationsl Covenant on Civil and Polical Righus, oprnad lor ugnatuie Do 19 13046,

1976, (3 A Res 2100 M1 UM GAQOR, Supp (Ho 168) «1t 32, UH [xe AL8)16 (Iyoo)
(entered into lorce Mar 1), 1916)
8 Thus Hote dealy apeciheally =ith the Husoisni tnibe in Ecundur and mwoee gencrally
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. Individuals and groups properly ideintified as indigenous . .

to human rights law for the protection of both pecople and the env.
ronment. As Professor Falk observes, “there must be ways (o pro-

mote human rights in relation to the specific circumistance of
50 8s (v
as3ure protection against exploitation by non-indigenous struc-
tures."!" But how is this 1o be done? This unfortunate and largely
neglected confluence of environmental with cultural issues elicits an
cxamination of international human rights law. The essential ques-
tions are whether human rights norms are available o promote the
welfare of indigenous peoples and the global environment, and, if so,
whether the existing corpus of human nghts norms 15 amenable 1o
tsuch application in _light of (raditional
Jurisprudence.

Historically, the core of international law, both procedural and sub-

nternational  legal

“stantive, has been the notion of state sovercignty. Principles of inter-

national law have traditionally enshrined state dominion over both
people and territory with no recourse provided to aggrieved individu-
als or groups within or without the state.* Yet, that international
law, and consequently international society, should be compnised of

- states alone defies logic. *"The subjects of international law, in the

sense of those for whose benefit the law assigns all rights and duties,
are the peoples of the world." Nevertheless, the only international
responsibility for state activity traditionally recognized by interna-
tional law is a form of legal responsibility—state responsibility—for a
breach by one state of another state's nghts, whether terrnitorial, con-

tractual, or delictual.

Scfcnnd tbaar Larad sguad wrsdar” Hanoum, Hew Devedopasenis n lodigersonas Riglu, 18
Yo ) Inol L 649, 680 (1911)

A1 Falk, The Righu of Posplea (la Pasimculas londigenvous Posles) 1a Cramford, tupia nute
& a1} 3
YT S MM Shaw, Inlumluf..l Law 1 (24 a1 198¢) ("[1]he priniapal subpaty o
inwrnauonal Lhw e n..-uun-‘ula.lmn whinidual auzens i |

19. Allow Stte Raponublity and the Unmatung of laternaironad Law, 19 Harv, Iacl L J
Lo (1511). Akt wigaa rmx:rptm of the world, not s 4 wollection of saica, but a1 s
sxicty of indivdual buman bangy He ciplans that aur contemporiry internstionsl ppticin

‘aather naturad aon enitable but the preduct of histoneal contingency. our ool iWdeals and
i |

- porabihivas are Wrappad and 1lad wathin mental troctutes which dieide and duable the
bumas world, suruciwra whxh! human asacwna has nade and which human
Crsousrond can romake” laternatonal Law and laternavwnl Revoluison: Reconceining
the Workd, Joscphine Onob Memaorial L ecture, Univeruty of Hull 19 (Febouary 11, 1919)

latcinstional Liw, then, ot 'coroe 10 1efhect the wieals of the 1yue components of
iaternational sockay: individuals and groups Only then can “[o]ur iympathiaa catend 1o the
whole. of husunity [and] owr ovoral aned mxial raponubdity .. .10 the whok of ihe phyical
woekd we tianyform by our scions " [d Lt A5
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has cvolved, mstututionabzing imdividusl recouise in milernaliunal
law ™ Beginning with the Universal Declaration of Human Rughes

1 1948, » body of international law has emerged encompassing the

fundamental nghts and freedoms once incorporated only in the laws
of a few natons. In 1966 both the lnternational Covenant on Ciwl
and Political Rights’! and the International Covenant on Economie,
Social and Cultural Rights (ECOSOC Covenant)' were drafiad,
refining and reinflorcing the provisions of the Declaration. * This dis-
unction between civil and political nghts, on the one hand, and -
nomic, social, and cultural rights on the other is also reflectad in
regronal human nghts agreements.*® The European Convention on
Humaan Rights,"* for instance, exists alongside the European Social
Charter.’ The American Convention on Huinan Rights’* lists sepa-

}O Sce. €. Sohn, The New lnternational Law: Protection of Righu of Indindusls Rather
Than Suies, )2 Am UL Rev | (1942) (enadpru of Jevelopmenu n niamnaihona e shuh
protect cinl and polinical, and economic, soacial and ovhund nghu of indindeals and e

 eollenive human nghu of §roupn), Shaw supia node 10, at 041 Claamavoos) by . bag

catendad el 1o include indivmduals ). Rotcitsm, Muagun Righs 1n U Woeld, Lo
Internatona) Human RUghis supia nose 6. a1 )} (14 at 1991) (intanatanad e & la ihe
proceaas of transformation from & docinne basad on Aabocal avT gy W ok tesal on Lhe
fundamental nghu of 1he indindual)

JI. The Universal Doclarsion of Human Righu, sdopiad Dec. 10, 1948, O A Rea 1ITA,
UHN Duc A/BIO0 a1 1] (1943) heranafer Deex Lars tiom .

)1, Supm note 1.

}) The lntarnational Cavenant on Ecooomle, Sodal and Quitarad Righu, opanad for
sgratuie Dog, 19, 1964 O A Rea 220,11 UN QAOR, Svpp (Mo 16) 81 43 U N Duc AS
6116 (enternd into force Jan ), 1918)

M. The Declarsiwn, Wpia aoie 31, 8 neareahawagne Glidogu of thlty artcha, W
gencially coasiderad 10 be binding as Culomary intemabonal by, The Ualtad Suta Cout of
Appals for the Saxwnd Cirtuit sffumad thu opraeon w Filsugs v Poa Lisle, 630 F L3 114
872 (24 Gir. 1900) (noting that “ihe Oreneral Assembly bas dalarad tat the Crasa proccyia
enbuniad 1 [the] Univernal Doclarsiaon constitate basx prnaphes of Mitermataeal Lie 3

The Declasatron, the Internatronal Covenant on Qinl and Podional Rigbu supey moe 7, aad
the Internsnonal Covenant on Econoimig, Saaal and Culturad Ragba supin onne )), wiaba
compiie the Intcrnanuansl Bill of Rights g

33, Sce Waioa, Luka, Haag Regionsl Human Righu Repma: A Comparnism and
Appranal, 10 Yand ) Transeat] L 513 (1987)  But wx the Afivan (Banjul) Charta of
Human and Peoples Righu, sdopred June 17, 19581 QO A U Do CAB/LEQ/81/) Rew 3

(entcrcd wnto foree Oxi. 1 19188), tepiniad wa 1 Internatronal Legad Mataul 31 (194l)

~hich docs not rtennbly dillerentinic et s ecn these proups of nghu

36 Euiopean Conrcntion for the Prote iion of Human Ryghu and Fundamenial Freatoma
vgnad Has 4 193 enicied into lorce Scpt Y193, MMYUMNT 5 111

b Buropean Suxial Chatter, signed Oct 18, 1961, eniciad 1nio foe Few 1o Ived, 319
U TS 49 (ro 1639), [1963] Go Ui TS Mo )i (Cma lea))

W Amcncan Convennon on Muman Righu, tgnad tae 11 1969 O A ST Mo e e

OAS UL Rec OEA/Sa LAV/ILT) doc 20 ower b (Eaghah 1909) (cntered oo

va lurce July
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fately the two classes of nghus.

The categonzation of nghts has inspired debate among sclu‘:l\\.
concemning the relative weight of the different classes of humans
nghts '* Civil and political nghts, the so-called first generation rights,
purportedly adumbrate those rights pertaining 10 mdividual hberty -
fof example, the right to securnity of person—and prolnbit state iy
3100 upon personal freedom. Thus, they are descnbed as individual
and negative rights. Economic, social and cultural nghis, the so
called second generation rghts, purportedly emanate from the more
essential civil and political rrights These include nghts associared)
with the welfare state such as 'the nght to.work or 1o maintain fanuly
Consequently, they are Idccmcd callective and positive nghts

However appealing this conceptualization of human nghs appears,
itis misleading if not fallacious. Both the United Natians covenants,
for instance, dclibcr:tcii refer to the other in their Preambles, imply.
ing that neither is intended to stand alone. There is no deliberate
sttempt at ranking, a3 Professor Sieghart explains, “[iln the entire
code of international human rights law—all rights and freedoms arc
placed on equal footing."* Human rights, he continues, are “indivis;.
ble and interdependentLas are the Cavenants which define them **'

-Morraver, the distinction between a negative and a positive human
nght 13 specious. In the United Nations covenants the term “lice-
dom,” purportedly denoting a negative right, is used interchangeably
with the term “rght” Concerning the ssscrted dichotomy belween
individual and collective buman rights, it is difficult 10 cnvisage a
bhumdn right that is pot at once individual and socipl. Al human
nghts are, ke humans themselves, incxtnicably singular and social *!

S ——

39 S<c ey, Abton, A Thidg Genervion of Scdataniy Raghu Progreanive Devedeyanent oc
Olumatnon of lotarnatvocs) Homan Righu law), 19 MHeah Intl L Rev 301 (1941),
Donnclly, la Scarch of the Undoorn: The Jurupeudence and Polisa of ihe Right 1o
Dordopmant, 13 Cal W, Ia1 Ly 413 (1989, Lillch, Remasky, in Internsnionsl lluman
Rightr, supes sote & vaa Boven, Dutnguishing Criteria of Human Righie in The
laterna bonsl Diuneraions of Humaa Righs (Vasck o 1911)

0. Swghary Economic Devddopenent, Human Rightu and the Omelene Than {Bouk
Reoview), | [y Pod', Rev |, 8 (198))

41 1y

41 As e matter of politcal thaxy, the dilain beiwecn diendualintic, or clasywal Iibsral
Qe piions of human 0¥ty and cxmmunitanan A0hons 11 4 sophisiicaled and protiscicd
one Sec o, R Dworbun, Law'y Empire (1918), A Macloipie, Afer Yivue (1981) )
Rawls A Theory of Jusime (1971), R Rony, Conningenc,. liany any Subidany (1949) H
Ui ger. Knuslalje sny Polies (191) Hevcnthelew oy weny MUdC ] n e Conie et ol
Lomoan Nghu thyy ndinideal and Lroup nghiy ae Jeeply cotmingd of nOL one sad thie vaneg
Se g biusnie The Ragru of Paupias ia Mo, bvesrnnigasl Vit a4k, Haogniy gl

Fala acpie noie 8 a1} 4 (Q, f

Hence, the so-called s and second Bencintiong of huiman

fespect and gravity despite the nomenclatyge

Because of the endangerment of indigenous cultures and the cnvi-
fonments in which they exist, there 15 presently a need 10 advance
tntermational law, in part by “dentiflying) those group nghts not ade-
Quately recognized or protected in the context of exisiyy

and standards of human nghts.”"** Cleatly, as Profes

of individuals

Nous communities and thye environment. '

Il. Existing INTERNATIONAL Law AND THE PROTECTION OF

INDIGENOUS CULTURES AND THE Ervirnorag

The basic human rights documents seck 1o ensure the preservation

of cultures.* The Universal Declaration of Human

instance, cxplicitly establishes (he Nght 10 participate ftecly in cul-
tural hfe.** Such a nght, though not necessanly inplying independ-

ENT

Righus,

ent statchood, implies rights of minimal scll-detenmination such

S

4) Thar civsu 761 aoiahcr class of human nghia enutlas thud gencaston nghte OF amac
Maxal veygia, these Db purpornt 1o cabandy “soladaniiy ™ Oghis Whe pane, Fovihgancnl and o
bealiby coruvament Sce Rttty dupun pame W, a4 3 (ewing iy JOa e gl U oas
atal paday pitses sather than Usditeaal kgully el precpas)

Tbey wmce

nghest?
should be opproached more as a Unily than as g dushity, with cqual

2 prnciples
sor Brownlie
matntams, the “assumption lying behind the classical formulation of
standards of human nghts . has been (hay group nghis would te
taken care of automatically as the result of the protection g the nghts
With tlus in mind, this Note nexy briey discusses
the eaisting Concepts of international human nghts law found in the
leading United Nations materials as they rclate generally 1o indige-

fur
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gwre cabovaual (han thar predoaccasons Sec, ¢ g, Donnelly, tepin mns 3 (qucatamiing

UL e amd boutees of nght w doveloyanant and oiher third LChCiatam gl

theae tighin & widuin GAdGnpasiary butnan DR Lk e 4 daght well Sevehy wl

Buman nghu moome Sec nfis netes 119100 anag MOAnpanging et
44, Brownle, 1n The Righu of Peoplen, supin noie &, o1 16
43 1d. a1 2.
4. Prolaasor Maobonitg wiia.
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tutectiun of faninly, lrccdwin of Movecrent and rteligion,

the mniviola
Lility of (he home, prop<rty and poivacy **

IThus, while an cacrcise af

the nght could not jusufy disrupting the termitonal integnity of a sov-

creign state, it could prohibit the attempts of a sovercign state (o

!Mpase complete assimilation on indigenous communities.®  The

nght to cultural participation or minimal self-determination, there-

fore, 1s practicable and justified in light of both state and foreign

INCursions upon indigenous cultures and the environment. More fun.

damentally, claims relating to culture entail the rght (o exjst: cul-

tural survival. The protection of a culture from “ethnocide™ is the -
core of the right 1o cultural participation.*?

The night to life and the right 1o security of person, paramount in

- all human rights sgrecments, arc also at issuc in the matter of indige-

nous communities and the environment. With theeats to the environ-
ment which could destroy indigenous territones—namely, the

submersion of low-lying islands due to global warming—as well as

caploitative actions on indigenous lands which degrede hunting and
agricultural areas, these most basic human rights of sell-preserva-
tion” are jeopardized.

The right 10 life and the rght to security of person are non-dero-

‘gable and universally regarded as jus cogens.* Moreover, the right 1o

49, Repont oa the Situstbon of Human Rights of & S<gment of 1he Nicars guan Populstioa of
Malio Ovigia, OBA/Sa, L/V/11 61 Doc 10 Rev, ) and OPAS/Sa, LAY/11L.62 doc 24
(1984) a1 11-4] [badnafier Ml Repon). Righu related o culture are abo asticulated io
Declarstion of the Wortd Coalarence 1o Combat Raciam and Racial Drucnimination, B/CH 4/
Sub WATE/AS 4 (1984), a1 31-34 (protectiag misonry Aghl, partculartly those relating o
cultunal kicnary and Sovclopmant)  Sax wlso Univard Doeclaravon of Righu of Poopka,
Alpars 1976, Basjul Qhunar 0s Human ted Poopla Righta, CAB/LEG /61/)/Rev 3 (1511,

' repriated i 20 LML 39 (1982) (cmber saia of O paniration of Afcican Uaity recognite

asd protect lelivdual buman nght)  Profesor Brownlie wuggau that culiural ngbu
coantally save W puaraate goup wienuty and equality Browobe, ta The Rigbu of Pougpla,
Bupan ncde & at 6

0. Mulio Report, supe sote 49, ot 104 Prolessor Brownlic 1ayr “the claim o self
dCloTmuna e ol nA oaciiardy involee o clasm 10 1tatchood wd keauon ™ Browalic, n
The Righu of Favples, vupes ncte b, a1 &

I1 Eahnsade dencies ihe death of 1 cultuic i all but phyncal form, 1 e PIoup stnppal
oA st Lieditnanal Rabiwn and sbility 10 participate in Cubtomnery praciices S<e, ¢ g . ¥amerhng,
Feuvleum Developawent in Amazonian Ecuador Enviicamenta and Swnio Culiural lanpasiy
A Repan of the Matuisl Raavices [xlensa Council 1M 28 (Onr 1509)

31 S e p Communicatmon 18171584 (Omayad » Canads), UN e CCPRUCIB/D/
181/1984 (Annca) ([ awn of Ma 16, 15970) [herenafier | ubwan Lase cac)

3 Daanelly, caphcating the phdosoghy of Locte wapr that bath sl pioxrvalion ared
praravabon of (he human spasa Gmuilule our mical lwndamenial hurnaa nghuw )
Lrmnctly, The Can(.q,q of Humaa Righu 10 (151))

3 Sor Case %641, Intcr-Am CHR 147, 168, OEASS<r LAY/, ooc. 9 rev. 1 (1947),
Guimley The Rught 1o Life and the Rule of Moa D-uo.-b-ln' Pnunp-imy Hormas of lu '

hife has apphication Leyund intentional ur BiLUlliaty deprnivation of e,
and tequires (hat goveinments act sfhicmatively 1o protect life by pro-
moung policies 10 ensute survival of persons within a state’s
junsdiction.®?

Cultural extinction is a genuine possibility for indigenous commu-
nitics threatened by environmental degradation. Indigenous peoples
have emphatically emphasized the intncate spintual and historical
qualities of their relationship with the carth which are essential to
their existence.® Thus, members of indigenous communities have
passionately advocated for protection of their native lands. The Coor-
dinator of the Indian Nations Union explains: bR

When the government took our land . . . they wanted to give
us another place . . . but the State, the government, wll
never understand that we do not have another place to go. . .

The only possible place for [indigenous) people to live and 1o~ =

re-establish our existence, 1o speak to our Gods, 1o speak to
our nature, to weave our lives is where our God created
us. ... We are not idiots to belicve that there is passibility of
hfe for us outside of where the orgin of our Lfe is. Respect
our place of living, do not degrade our living conditions,
tespect this hfe. ... [T]he only thing we have is the nght to
cry for our dignity and the need 1o live in our land.*’

Another member of an indigenous community lamented the plight of
native peoples, declaring:

[T]be surest way to kill us is o scperate us from our part of -
the Barth. Once seperated, we will cither perish in body or

Cogera, in The Right to Life ia latanitocal Law (Ramcbaraa af 1989) (right w Life vicwed
&3 unconeditocal sorm tanding oa ghotal COLDLLIl), €D b pawsals of azes ey )
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I (ive3)
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World Counal of Indigenouws Pesple 1n Punwma, Sepl 1944, repriated In Repont of e
Working Group un Indigenou Populsuias a1 Fuunh Sesimn, U H e EACH 4GS 1
3720 (1913) Annc LI, Declasntion of Pruapha pooysad Uy the linduan |aw Kermiice
Center, Four Duaitions Counaall Matonal Atiaiginal and ldansa Lega) Servme, Natanad
fedian Youth Council. Inen Circum podas Conlerorce, and it Intanatamal Indan Ticaty
Counal sepnnted in Repont of (he Worting Oroup UM Iae E/CH 650 %1
(I903) Annes 1Y These dacumenus provede fur eacdumr Lumd nghi, bah tuifog ard sun
arl 8nd prohitdl etmiructron of any part o Indigeraons 1NUey shwh may daagmdl land. air
=eter o0 wildhile with ot the coneent of 1he communing
the widiapicad teugniiwa S g indiperraus ks of 1
e thew culturnl hives i
3A Kiensk, WCED Public Heanng, Sio Paule Ot 28 19,

foevmon Fulure, suprs anie 19 o0 11y

S M stinturts came s lamig R s g 0

P suprarm valug Gl ilm ennrrunineent

191}, quoted i Qus



e ————

our minds and spints a1l be altcrad so that we end up mum
icking forcign ways, adopt foreign languages, accept forcign
thoughts and build a foreign pnson around out indigenous
spiits which suffocates |us) Over time, we lose our nlen
iy and eventually dic or are cnpples as we suller under the
narme of “assimilation™ into another socicty.

Moreover, because the survival of individuals within indigenous socic
ties has often depended on ecological awareness and adaptation, 3
chiange in the environme: ! of any particular communily could casily
duisrupt the relatonship Letween that community and the environ
ment, leading eventually to discase of starvation.’’ o

Thus, it seems that claims to preserve indigenous cultures and the
cnvuon}ncm arc viable. However, ptoccdun] constraints exist under
the United Nations regime which might frustrate even urgent claims
The Optional Protocol to the Covenant of Civil and Political Rights
allows individuals to petition internationsl fora or tribunals, but only
if the complainant is a person subject to the jurisdiction ol one of the
signatones of the Protocol and has exhausted domestic remedies *
Further, the Covenant allows the Human Rights Commitice, the
monitoring tody, 1o use information supplied by NGOs regarding
human rights violations, but only “unofficially.”*' Nonetheless, Pro:
fessor Fuscher observes:

It is clear . . . that information supplied by NGOs has been
used by most members (of the Commiltee) in formulating
questions. . . . One manber estimated . . that the Commut-

“ tee would have been fifly percent less effective without NGO
eapertise. . . . Barly in the Committec's practice, there
appeared to be an understanding . . . that information could
be used (rom any outside wource. "

Indeed, the body which oversces the implementation of the ECOSOC

31 Wold Coondl of Indipenona Peopler, Righ of U Indigonous Peopla to the Eanth
(submussion 1o the Unitad Nabora Workiag Oroup 1a Indigenous Pampla, July 1913)

39 Lafc-threstening cfats of enviroamental caphotatwn 1nclude the destiuction of natursl
areas waad [0 tutnatoxe buaung and (amown g and the introducion ol duscanre by obennis and
indusiiy) worbenn  Cormeaning U potential unpact of glotal chimate change, o simulag
dimiautson o cven doamalbhon of Asluial MOeAUtel Molciaaly 10 tuslan hic u pranble 5S¢
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60 Parvon, The Indindual RIght 1o Petiion A Study of Marhads Usad by Internatminal
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_ovenant, the baonomie and Soasl Counal, uisates Tt o sub
it wiitten statements that might contnbute to lull and universal
recogmuion and reahization of the nghts cunﬂ.\mcd" in the Covenant *’
Nevertheless, neither the Counail nor the Human Rights Committee
may make specific recommendations 1o the General Asscmbly; only
general recommendations aie accepiable.

Thus, while the United Nations Covenants consutule a significant
attempt 1o restructure conventional state-basad intermational law, the
machinery of these laws remains liagile on sccount of the broad noi-
mative presciiptions involved and the Hnmense coverage intendad
Potenually more instructive, then, of the possible use of human nghts
law to protect indigenous socizhics and the environment are regional
human nghts regimes

Regional covenants, and specifically the American Convention on
Human Rights, enumerate in an exceptional way the nghts guaran-
teed and the means by which those nghts are 10 be protected * Pas-
ties 1o the Amecnican Convention agiee (o accept the junsdicuion of
lnter-Amencan Comnussion on Human Rights Sigmficantly, article
44 of the Convenlion gives power 10 the Conumission to considgr peu:
tions lodged by persons, groups or NGOs. ™ Further, arucle 20 of the
Regulations of the Inter-Amencan Comiussion o Human Rights
allows petitions on behalfl of third persons by individuals or groups
legally recognized in a membzr state of the Organizauon of Amencan
States. Thus, members of indigenous' communitics themselves or s
represenlative organization aic empowerad w file suit agaunst the

“slale.

Substantively, s pelitioner can scck precautionary measufcs L0
avoid irreparable damage to indigenous cultures causald by anvuon:
wental degradation. Article 29 of the Regulauons provides, i pesu-
nent part: o urgent cases, when il becomes neccssary 1o avoud

6) ESC Ra 190173, U N, ESCOR Supp (Ho 1) et 10, UHN Doc EZ1501200 (1987)

64 The cauting ma hanwow of intcimstonsl lew are weak tanumenu fur protausa of
ccononue, waal, and Cultuiad nght beaause of the sheer rnpletity o the tait W i angang
Whe inicrnatmnsl wonom wider and the dificuliy of mumiwinng Nt e lenal e unude e
fuitheranie of those gosls Sce Tiulel, teonomic, Sovtal aid Culiwisl Haghts i are Thaid
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Law 133 233 (Maon al 194))

83 Prulasor (Goldman has remarhad that the Aawian Consentsmn u " j<ihaje the anatl
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 tircparablc Jamage (0 pclluni, the Commission may request that pio
2 T
visional mcasurcs be taken to avord irreparable Jamage & s

ther, the petitionér may urge the Commission to tequest a prompt
reply froin the state in “'serious or urgent cases or when it s believed
that the life, personal integnty or health of a person 1s i unminent
danger.”"** Though arucle 37 of the Regulations and, more generally,
article 46 of the Convention require exhauvstion of mumicipal reme-
dies, urgernit cases governed by article 29 or the falure of domestic

. legislation to aford duc process of law cxcuse the petitioner from thus

fequirement. **

II. ExisTinGg REMEDIES 1N Huran RiGIHTS Law FOR
INDICINEOUS PEOFPLES

A. The Huaorani in Ecuador

The Husorani are nomadic hunters and gatherers that have lived
from time immemoral in the Ecuadonan Amazonia between the
Napo and Curaray Rivers.™ With population estumates ranging from
325 o 3OO0, the Huaorani are a small tribe and the least assumilated
of the six remaining indigenous cultures in the Oriente.” Approxi-
mately five-sixths of the Huaorani live within a reserve one-tenth the
size of their traditional terntory near Yasuni National Park.” The

&1, Regulinons of U« lata-Amawans Commuuoa on Human Righu, OEA/Sa LY/
1150 doc b (190)) wt 19 boaaila Regulauvons).

6l u M

4% Regpulatioas, wt 1%, Amaxcas Coarenton, art 44
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i Haturd Resouwrta Defense Counal sho brad w Ecuador and studiad 11 impacu of ol
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Crouzaler, s mwdent a barvounmental Plnning sl the Univeruty of Californ st Berteley Al
woll with the asoutance of Mekena Paul, sn enviionmenualint st the Gain Foundanion in
Lorudon, the sulhor wus abde W wamine the niapondoania and reparu of Conoco, Inc, as
they relate 1o the Huscoans Scx genenally Ruval, Repun on the Huorani, Fap<r subminad 1o
CIEL | (Summer 17%0)

1. Goandcr, Land U Coallcu in Tropiwal Rainforau A Conque of the Manipement
Pua for Yasum Mivonal Puk wa Ecusdor, M A Thaus, Depaniment of Landscape
Auchiteciwe, Umivaruty of Caldormia st Barkeley 37 (May 1990)

TL Raval supen mote M, st | Kimerthing, wpis note 31, a1 3

7). Maay Husoruai scre iniually enisad into s protectornte in order 10 t< Chnatanitad by
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outside the rescrve within or fear Yasum MNational Pagy

Huaorani families possess lots on which they plant manioc, a com-
mon food source, and plantain and migrate between them, hunting,
fishing and gathenng along the way. Their rclationship wath the for-
estas one of grave dependence and respect as each season the nomadic
Huaoranr subsist on the planthife and wildhife of the Amazonia As a
resull, they have developed sustamable methods of resource use
which, thpugh requinng large arcas, have preserved the biological
nchness and natural processes of the area.”

Further, indigenous cultures of the Amazonia like the Huaorani
vest in the envitonment profound spntual value that can only be
appreciated, 1f not fclt, by non-indigznous people. Elements of-the
cnvironment such as lakes, trees, and wildlife are animated by reh-
gious and cultural forces which protect and mysuly indigenous
communilics.™

Conoco Ecuador, Lid,, a subsidiary of the US. company Du Pont,
plans 1o build a 175 kilometer road and auziliary roads through the
forest inhabited by the Huaorani in order 10 construct and maintain a
pipeline for oil exploration.” Since 1972, the govemment of Ecuador
has provided forcign corporations with concessions, of rights, o
eaploit large tracts of the Onente for oil as long as the grantee finds
ol in commercial quantities. As of Apnl 1989, approximately
630,000 bectares of the Amazonia were being eaploited for oil while

mismoaanics of srving as an sgent of Amawas unpesalinn by depopmulating the foreat La the
wiaat of Amaxan o cxnpansa o 1501 e Prvunoxnt ool e losutvie lrom
Ecuador. 1o 198) the porernment grantad the roscrve o Lhe Humnaal Rival bupen ouae 70,
st |, Gonzalex, supen note 71, ot 1011

T4, Yaseai Havonal Pt was crcated in 1979 and o onodand by kaonsl W bk o of
the wovbids mal bradogaally divere ieas The Fout il b prcaaciald by b e Eouasaun
Conslitubn which guarantees o cthean envutassant and ol (be Hale wIh resavizg
natuical weas and the Loy Foraatal 4 lim whak Cpreasly provaiu U et (Mem e pios s bon
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enpan further ol devclopment i Yuaun in bujes of proxcmiog ma oady the pail tasl Lbe
tenody and culture of the Husoram A judgment in 1he casc u sl pending o of Us o
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anotber 3,000,000 hectares were in the eaploratory phasc ol devciug,
ment. ln addition, some 2,500,000 heclares were granted 1o oil inter:
ests by the end of 1989, ii.cluding land in both Huaorani ternitory and
Yasuni.'

As of 1988 Ecuador received 44,5 percent of 1ls export revenucs
from ot and oil derivative products.” At the current rate of exploita-
tion, however, the oil reserves are cxpected to last only ten to twenty
years.* In 1984 an environmental bureau was created within the
Ecuadoran Ministry of Energy and Mines, Direcion General de
Medion Ambiente (DIGEMA).*' But without authonly to act under
the existing oil laws, DIGEMA has been able 1o do httle more than
basic monitoring of the environmental cflects of oil development.*!
lis requests for environmental impact assessments have gone
unheaicd by the oil companies ** For its part, Conoco has pledged
support for "envitonmentally responsible development™ that will
ncither harm the forest nor allow colonists and oil workers to thicaten
indigenous communitics by competing for their resources.*

Despite the reassurances of the oil industry, however, oil explora-
uon, exploitauan and transportation entail severe rishs and hazards
for both the environment and the Huaorani. In the exploration phase
of oil development, thousands of kilometers of trails and hundreds of
beliports and detonation holes for scismic investigations will scar and
disrupt the fragile systems of the forest leading 1o erosion, pollution
and wildlife dispersion.'’ The Quicbhua tribe have reported that the
ancient ipirits they believe inhabit the Amazonia have abandoned

Aheir chain of sacred lakes since the exploitation of oil in Yasuni.**

Explorstory drilling, subsequent to scismic investigations, requisres
massive clearing of forest—two to five hectares for each well and ten
to fifleen bectares for boards used (or dhlling platforms.*” More heli-
porty, oo, will be needed thus requiring the destruction of more
wooded arca®® Drilling itsell produces toxic, acidic, and alkaline
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~astes hke petroleum, natural gas, dolling muds, and formation
water which are discharged into surtounding soils or streams or
burned within the forests ** DIGEMA has repuned widespread
destruction of flora and fauna duc to the dnlhing.™ Landhlhing of
wasle, as proposed by Dntish f’clrolcumland Conoco, would involve
no pretrcatinent, lining, or leachate collgetion system sk

In the caploitation phase, more land will be clearad and more wells
atednlled *' DIGEMA reports that oil spills {rom production station
flowlines averaging 17,000 to 21,000 gallons arc a bi-weekly
occurence.'’ The Shusufindi and Aquarnc Rivers, traditional fishing
grounds ol indigenous communitics in the Amazonia, are now con-
taminated and have been abandoned by the local tnbes.™

Additionally, transportation of oil 13 hazardous to the Amazonian
cnvironinent and indigenous people.”® Roads budt for o1l transporta-
ton facihtate soil erosion and sedumentation of nvers and streams.™
They also serve as barriers to animal migration.®’ Even more invidi-
ous, they allow thousands of colonists to enter indigenous areas.'* In
the Cuyabeno Wildlife Reserve, for example, 1200 non-indigenous
families followed a pipeline road to scttle in the forest.™ Colonists are
notanous for degrading the rainforest and deprnving indigenous comn-
munilics access (o traditional hunting and faroung lands.'™® Mean-
while, both colonists and ol workers spread deadly discase among
indigenous communitics.'®'  In Brazil between 1974 and 1976,
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dwenty two percent of the Yanomann Tndians i thadeen villapges

along an ol road in the Amazonian basin died 35 3 result ol disease
introducad by construction workers '°!

The deleterious effects of oil development v o1 near traditional

"Huasorani territory are thus not difficull to imagine. Aside from the

tremendous loss of natural habitat and sustenance base,'® there is the
concomitant loss of cantral over their territory due to the intrusion of
oIl workers and colonists. “"Once the [Husoram] lose control of their
fesources, they are compelled to become agro-pastoralists or wage
wotkers,”'™ abandoning their traditional relationship with the envi-
ronment. Oil development thus inteduces and accelerates accultura-
tion of indigenous tnbes like the HuFbeani ' lutegration into a cash
economy debilitates family and cultural hife by luring members away
from the tnbe in search of migratory wage labor '™

The o1l companies encourage the process of assimilation by provid-
ivg the Huaorani sith gifts of soft dainks, chainsaws and machetes.'®’
Racism pervasive in Ecuadorian society and directed, in part, against
indigenous peoples will further serve 1o dismember indigenous cul-
ture.'™  Dr. James Yost, an anthropologist hired by Conoco 1o
develop a policy for dealing with the Huaorani and formerly associ-
atad wath the Summer Institute of Linguistics, explains that
“[d}evelopment in an area like the Yasuni has implications that no
single individidual can totally anticipate.”'” Overall, according o
Yost, “when an area like this has been developed in the past, the
results have been detrimental to the local people. In fact all too fre-

- quently they have been catastrophic.”''® Dr. Yost further states that

the Husorani come upon almost everything in the forest, especially by
taste.''" Thus, the hazardous wastes and remnants of oil development
could likely tnjure or kill meny nomadic Huaorani. Moreover, the
commercial hunting and fishing which serve to supply the camps of
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porposcy Kimerhing, tupss note 31, a1 28
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Sl workers wall, D, Yost anticipates, destioy the subsistence base of

the Husorani!''  Finally, Dr. Yost says that ol workers pay
Huaorani men to bnng Husorani women into the camups {or prostitu-
non ' As a result, the women may. be depnved of a family life
tecause, il they become impregnated by oil workers, thar children
will be killed and the women will be denied » spouse. '™

Redress for the harm perpetrated against the Huaorani and the
ranforest by oil developinent and its attendant cflects can be sought,
in part, from the :Inlcr-Amcrican.Comg:i&;niqn__qq _I_‘{:uuun Rights '*?
As a party 1o the Amencan C ';wcnlid‘g on Human Rights, Ecuador
accepls ipso focio the jurisdictidn ‘'of th “:‘('mmn:\js‘_s:iop‘”'- Under arucle
44 of the Convention snd artitle Iﬁ:bf-ihc'c‘:‘)nl\mjslji‘dn Regulations, a
petition can be filed by & member of3tlic5:_~'lluab;:mj_§tf>y' the Huaorani as
a group, ar by an NGO on the Huaorani's behall """ As a petitioner,
the Huaorani can seek precautionary measures, under article 29 of the
Convention, to avoid irreparable damage to persons caused by reck-
less incursions of oil workers and colonists into Hizsoran lermtory ''*
Certainly, the life, personal integrity, and health of all Huaorani resid-
ing in or travelling through exploited areas are in unminent danger
And clearly, 100, this is an urgent matter natcs:.iuling immeadiate
rcliel. Thercfore, under article 29 the cxhaustion of domestic remne- -
dics s not required. '

Additional'substantive claims are avhilsble 1o the Huaorani. Fore-

L

ne id
1) 14
- 1d ar )1, :

113 la Couofadernion de Macionaleladcs ledigenas 8¢ L Amaiocais Ecustorians
(CONFEMIALY an Coprnitsion o goqsesotaties of sl tbe Eouadaas Amatoulan
digeasan poapbe in adlatax stnn siih slreeys frum e S<ars Qab Legal Laicase Fund,
tubmuttad & petiton 10 e Comnmunn 1o June 1950 ’

116 Ecuador nubal e Conrentna A Decaantar 3, 1977 and o thered

‘ ot bousd by bath
the Amerwan Declanivon of the Rights arsd Dt of Man, sdopiad by MHuath o paonal
Conforeras of Amweswan Suta, Ra X I

XX Final Act o e Histh lateres sl Coufereace of
Amciwan Sata, Bogaa, Columbae, Mach M) - Map L 1548 w0 )0 (PAU 15840) (haranafier
[clarstion] and the Anwran Con_-mL;m"_Qq Humun Righa, O A S Ofiwcsdd Rocorts OEAS
St RZKNVIAL L, Due 63, Rev 1, Cort 1 (1500) (terarifia Con o], amd ol Cunlonmasy
ntcinsihional baw as evrderad, aier aliag,

by daxtunmenis dalasbimu and rexdutama of the
Unied Hationa. :

1) S<e supra note &4 and scompanying il
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goreinment by CONFEMNIAE neverthelens
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most, the nght to hife and secunty of person are violated by the actus
and potential activities of oil companies suthoned by the govern:
ment of Ecuasdor. Exploitative practices and colonist encroachment
unplicate these basic nghts which are protected by article 27 of the
Convention and universally recognited as jus cogens ''° Muoreover,
unable to live and cvolve in their unique way, the Huaorani are sus
cepuible 1o ethnocide ' Recent human nghts reports have urged
that immediate attention be given 1o cases involving the destruction
of indigenous cultures and tbat ethnocide is a grave violation of inter-
national human rights law.'’® Hence, as government plans to allewi-
ate pressures on Huaorani culture are inadequate to maintain
lHuaorani traditions and practices in light of the sanctioning of rapa-
cious cxploitation and colonization, the nght to life of the Huaoram,
individuslly and collectively, is compromised.'"’

Further, in a similar case the Commission adjudged that gross
encroachments by oil workers and colonists onto traditional indige-
nous lands lead to declines in life-expectancy and health among indig-
enous people.'’ Governments are obliged (o take timely measures to
prevent activities which negatively aflect the welfare of indigenous
communities.'”” Declorestation and pollution jeopardize Huaorani

culture by severing the vital nexus between them and the
environment.'**

120 Sax Case 3641, lnta-Amm CIL R 147, 164 OBA/Sa. L/YALYL, doc 9 rev. | (1907)
(1pplnng concrpt of Au cogras 10 Vaited Sula iyviem of capital puaishment).
-«l2l. Sex. ¢, UNESCO, Declanntos oo Eihsocdds sod Elhaoderdopocol, San Jos<
(1981)
111 See. e, Siwdy of the Protdem of Duwcrimisstos Agaian Ind )
yeoous P Lo,
UHN Doc E/CH 4 /Sub VI91)/T1/A8d ), Revised and Updatad Repon oo IMWQ-KJ. Lo
of e Prevenuoo and Pusahaent of e Crime of Geboode, U N. Due. E/CN 4/Sub L/
1503/6
12} S Anaual Report latar-Am CH R (197} ot 27 QBAS/Sear P AQ/doc 409/1 14
Mas 5, 1974, .
.IH S Yasooumi case, rupes note 35, 1a 1913 e lota Amaican Comminon [ound
Whmnﬁuﬁmhanﬂmmtdmmdalmﬁmor
Ammhnd. mmlaw aplaiaton of roource, luilure 10 slan manive
coloai Lalion u-d ool fica, l.ndt.'bc diplacement of induns from Inditional land. 1d. la the
Povraa Amiicais, ol upklo‘uuo- by Royul Duich Shell in collaborstbon with ihe
:‘o-:rnua-l ::fznu oves & period of three yeary resulied in discase that billad slmost hall 1he
shus populsison and inituted » wage labor aonomy (hat d ed |ndian .
sk boholum and prosutuiwon o il
11} Yanomemu case, suprs note 33, a1 )] Sox sl Yeluqua Rodnpues Case, lnier Am
CHR, Judgmeont of July 19, 1900, lnta-Am CU H R Annusl Hepon 3, OEAScr LYY/
ey (v . . v :
o h‘-m:(;‘l:h::"\ﬂ‘-‘ﬂu have anaffirmaiive duty cegarding the promionion and protelion of
118 Sex Muntrthern, Buchprownd Paper, Repont on the U N S<munus on lndigenous
Propla snd Suia, UN Doc E/CH 471949711 (1949)

_oncermng oghts 1o mummal self-deternunation such as the nght
o laimily, home, pnvacy, and property incorporated in the Daclara-
non snd Convention, the Husorani have a right 10 exust as a distinct
cubture "' Arucle 27 of the lnternstionsl Covenant of Ciwil and
PPohiical Raghis, 1o which Ecuador 1s a signatory, mandates that the
cultural identity of a community be protected.'*® The Huaorani may
assert these nghts (o prescive thar identity and prolubit harmful
intrusion upon or degradation of traditional lands and destrucuon of
traditional livelihoods and practices, without secking independent
sovereignty.

Thus, undesregional regimes such as the American Convention on
Human Rights, claims can be brought before an international tnbunal
10 sunultancously protect indigenous peoples and, inditectly, the envi- -
ronment  The situation changes, however, when harm to indigenous
socicties and the envitonment 1s not actual bul potenuial.

U. Culiures of Low-lying Islands in the Canbbean. South Pacific.
and Indian Oceans

The international legal process is cléarly stretched to accomodate
alleged human rights violations brought on behalf of isolated commu-
nities possibly threatened by the potential consequences of a disputed
cnvironmental condition, namely global warming. Given this prob-
letn, this section of this Note discusses the possible appligtion of
existing buman rights law in the context of low-lying island cultusres

~.potentially threatened by global climate change.

There is little doubt among the scieatiic community that global
climate change brought about by increasad emissions of fossil fuels
poses al lcast some threat 1o the health of the carth’s ecosystems,
including humankind. '™ As Barter Conable, President of the World
Dank, bas remarked, "[tJhe possible risks (of global warming) are o
high 1o justily complacency or evasion. The international commuinity
cannot sit back hoping that these problems will somchow pass us

121 Sec Mubito Repon wuprs note 49, Lubwcon Lakec case, supea note 31

111 Sec International Corenant on Cinl und Poliucal R.‘i‘hu, supry note 1, w10

119 Sce Council on Environmental Qualny, Guidance Regarding Conwdenuon of Ghotal
Ohnicne Change o Eavionmental Documenu Prepased FPuirwant 0 1h= Hatmsad
Ensuonmental Policy Acr, & (Feb 24, 1919), Hlnuu'_ Living v a8 Wuma Wkl
Challenges lor Policy Analyug and Mansganaat, 1) Pol'y Analyris & Mpmi 443 (1900),
The Cluanging Aumosphere. Imphcatmns lor Ghotal S«un\( (Julp 3, 1941), Beld 1n Torwned,
Canads on Junc 1130 (1988), Sicweny, MHew Repont lajenasfids e Warning on Ukl
Vermine The Hew Yoo Tamer Ocr 111990, 01 9, col |
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y nggh the industnialized nations have contitbutes

nificantly 1o what many belicve 1o be a global crivs,
oped nations are likely 1o suffer, the cor

’cquxlly. if not more, than their industri
particularly 50 in the case of low-lying
potentially will lose substantial territo
nsing seay '"

Island states in the Caribbean, South Pacific and Indian Oceans
such as Trinidad and Tobago, Kiribati, the Republic of Maldives, and
Tuvalu Aare rarely more that three gmeters above sea-level, ' A‘ (wo

-meter nse in sea-level, for instance, could decimate Kinbati and its

60,000 inhabitants, or the capital of the Maldives, or many of the
populated atolls of the Indian Ocean.'’?

Pinast sig
Y lesser devel-
sequences of global wariing
alized counterparts.”? This is
coastal and island states which
ry or, worse, disappear under

_As island cwltures, these socicties have maintained for centuries a
vital relationship with the masine environment. 1t is a source of suste-
nance and economic opportunity, allowing a rich food source and
profitable tourist and commercial trade. These cultures have shaped

* their traditions around the sea and islands; indeed they are defined by

their insular, marine existence. Thus, even a moderate rise in sea-
level could decimate islands and the cultures which inhabit them.
F’Ioods and storms would become more frequent and severe. Dimin-
ished drinking water supply and a dearth of tourists due to eroded
beaches and damaged coral reefs would also likely resule!*
Threatened with territorial and cultural devastation, low-lying
states cusentially must have recourse to the protections afforded by
boman rights law. Without an applicable regional regime, Carribean,
South Pacific and Indian Ocean states can attempt (o seck remedics

13 Conable, Develogment and e Esvuoameant A Ghotel Balioie, $ Am UJ Lol L &
Pol'y 133, 239 (19%0)

D1 Hoth Amenca und Europe, rproaung agbt paomt of e wuhd's popalatica,
nonabeloas emit threequarien of the world s CD1 Developeng counuics, bowever, ropaescol
eybly porcent of the workd's population but coauibute oaly svea patal of Q01 aniacar
Id st 144

131, 'Scx infia nota 113:136 and accompanying Leat

13}, Sex Male Dalarstion on Global Waroung and Sca Level Rise, Sawll States Conlererxce
oa Sca Level Ruse, hehd in Male, Reputlc of Maddives on Mov 1411, 1949, repnntad 1
Sclegted latumanonad Legal Maitenals for Glotal Waumag § Am. UJ lacl L & Poly 31),
801 (19%0) (Jocntang potentiad for glotad wwmowmg and wa ke (e and that unpadt on
imall contd and wland wuta), Zacdbe aind Camearon, Global Waumwg and Qumate
Chango—An Orermew of ihe Inwmavonal Legal Procar, 3 Am UJ lal L & Ped'y 149
(1990).

1M, Zacihe snd Camcron, supes sowe 1)), a1 239,

133 14

130 14 a1 260

under customary Iternatiolial 1AW ™' Llieat states could, vonccive:
bly, sue offending states for Vivlafing basic human nghts—such as the
nght to life and secunity of petsorf Bitd the nght to peacelul enjoyment
of property—on account of mfassive emissions of gases swhich could
alter the enviconment and thus destroy their habitats and cultures,,, |
However, the difficulties in assessing each state’s contribution to the
harm expected and in fashioning rcliel which will not inequitably
cflect an offending party arc surely prohibitive of such claims.***
Moreover, the magnitude and complexity' of proof, lsbility, and
responsibility, coupled with the bulwark of state sovereignly, essen-
tially debélitate existing humean nghts law in this sitwation. Claims
based on existing human nghts standards thus appear impracticable

for the protection of low-lying islands and the cultures which subsist
on them.

1V. RecenNT DEVELOPMENTS IN HumManN RIGHTS
JURISPRUDENCE

Notwithstanding the relative inadequacy of existing international
law, recent developments in the junsprudence of human nghis por-
tend a more significant role for human rights law in preventing both
global warming and the destruction of human cultures that would
accompany it

As a successor to Lhe first and second gencrations of human

S 131, Of the sulas mwenbooad, pone B 4 sigralxy W atha of the UN covenanta
MHovartbebesa, the buman ngbu lavolrad, e g, the ngbi W Lie, we oorou of auwaany
latasalooal Liw of cven s cogeas and thas cas be involad by ang sute pany Lilich Qnd
Righta la Humaa Righu ia lotanatonal Law, suprs noxe 64, 117-1110

DL Customary laterpationa) law, spant (1o bumas nibu roou bas provad largey
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rghts,"”” a so<called third generation of nghts is emerging, adunib,.
ing the nghts 10 environment and development, among others '*
These nghts purport 1o signily sn evolving conciousness of the worll
as interdependent. Akin to economic, social, and cultural nghis, ths
litest category of rights can also be described as containing solidanty,
or group, nghts. Rigbts to environment and development, though not
yet regarded as legitimate nights,"*! 'may serve in the future to protect
human communities and the environment. Morcover, these nghis are
not contravening, as their respective titles would indicate, but aciually
mutually reinforcing.

The idea of a right-to environment has been discussed for same
years.'*! The concept holds that “*[a)ll human beings have the funda-
mental right to an environment adequate for their health and well-
being and the responsibility to protect the environment for the benefi
of present and future generations.”'*’ Moreover, a nght to environ-
ment implies an international obligation on the part of states vis-a-vis
other states and even individuals irrespective of their nationality.'*

The World Commission on Environment and Development
(WCED) has encouraged the “full recognition and legal proteciion of
the environmental rights of individuals, groups and organizations *****
Implicic in the idea of environment, the WCED adds, is “[c]uture
and cultural heritage of all sorts™ which would also be protected by a
ngbt Lo covironment.'* Further, an environmental right entails the
substantial participation of NGO+ 1o ensure that stales protect buoth

1)9. Sex supes oota 194) and SCOOKD pas yin g Lt

140 Ser Rich, The Right W Devdopmant: A Righbof Pooplal, ia The Rigbu of Poopla,
suprs pote & ot 41,

141, Sex, ¢, Eipat Orovp oa Barironmantl Law of the World Cogunissioe on
Eavirooment and Baviroamantal Protection and Switainable Devddopaent
Legal Principls 40 (1984) [beretsafler Fisal Report] Brownle, The Human Right w
Devdopencat, 1416 (1919).

L Sce, eg. Oommlcy, swprs aote 11 A spanie disoour concerning righu in the
aavironment focl begas e early m |94 when 1 Lw prolasor st the Univenity of
Peonarylvaaia wrote » piace om Uhe right and dutia of animals and trecs in the Jourmal of
Legal Education. Morrhs, The Righta and Dutias of Basu and Troc: A Law Teacher's Earay
for Landicape Aschitecta, 17 ). Legal Educ 113 (1964)
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the Follow-Up 1o the Repon of U Workd Commissidn on Environmeni and De-clopment in
the Economic Comumusion for Burope Repion, Aciob for s Common Fuiuic, held a1 DBeigen
Horway, May b 16, 1790 [badmafla Acton for 8 Commaon Future] See sl The Hague
Doeclirston, The Mapue, Nethatands, March 11, 1519 tepnniad in Selaied Inicrnsiional
Legad Matanals for Glotml Warming duprs noie 1)) a1 380
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cavicomment and individuals or gioups whose enviroment
impended ' The WCED states that “[gloveinments should recog-
nize the special cxpeitise and eapenence of NGOs, and thear direct
partnership and cantact with local communitics [so that] . . . uadi-
tional acuvitics of indigenous peoples [will] be allowed to con-
tnue.”"** NGOs thus would be empowered to act on behall of
individuals oc groups in the interest of the enviromment, notwith.
standing junsdictional constraints.

Another aspect of the nght to environment is the notion spelled out
in article | of the Chaner on Environmental Rights that “[c]very gen-
cration receives a natural and cultural legacy wn trust from its ances-
tors and holds it in trust for its descendants "'** This trust “impases
upon cach generation the obligation to conserve the environment and
natural and cultural resources for future generations.”'> By deplet-
ing resources and degrading the environment, the present generation
interferes with “the nghts of future generations to shase in the bene-
fits of the planer.”'?!

This concept of “intergencrational equity™ thus demands equality
among gencrations and belween members of a particular generation
10 access and enjoyment of a healthy environment, and postulates that
all states have an obligation 10 future genciations tegardless of
nationality.'*?

As a component of an environmental right, then, rights of future
generations are not individual nghts but group rights which, conceiv-
ably, could be guarded by NGOs or state-appointad representatives
acling in the capacity of a human nghts coounission.'”* Trust funds
could be established as well to compensate future generations for
depletion of resources and 10 meet future costs of present

147, Soe Chanr ca Eaviromantad Right, at 64, in od
T40 14 at 4349, i .
149. 14 i 1
150. Waus, In Fauness 1o Future Gaxrations, &\n{mmcnl. Apr. 1990, at 1.
131, 1d. ar 0, [
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1. Coascrvation of options—diveriity of the natural and culivisl resource base srailatle
W fulure gencisions musl b conscrvad !
1. Consuvstion of equality—envitonmental qualily must b presearval shabh u
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) Conscrvation of sccca—cach gencration mut| proside 14 meaben »ib ngbu ol
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Id a1 910
13) Scc Sands, The Envioament, Community and lnicinsicod Law, 33 Hlasv. Inc) LJ
)9), 416 (1919) -
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The problem underlying the concept of a nght to cnvitonmern*" i
lhu 3 long as the right remaing theorcetical it 1s essentially non-just
ciable. Reflected only in article 24 of the Afiican Charter of Humas
and Peoples Rights and various state constitutions, the human ngh
to & healthy environment does not constiute well-established interna
u'on.nl law."** While corrollary duties not to impair the environment
sre implicit in rights listed in the United Nations human rights cove-
nants—(or example, the right to life'*" or the right o adequate living
standards"’*—no enviromental nght
international law or general principles of the type cnvisaged by article
38 of the Statute of the International Count of Justice.

Nevertheless, a nght o environment might well develop in the

134 Waw wupr note 149, 01 30
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per se exists cither as positive

future 80 a3 10 protect the whole of nature! including human societics.
This potentiality will be realized, however, only when individuals and
groups are empowered 10 bring suits on behall of the environment,
that is, given legal standing, as the WCED recommends Further, 1t
is clear that a “new planclary ethos in which cach gencration views

Jitsell both in relation 10 past and future generations of the human

species and as an integral part of the natural systein™ will be necessary
belore such empowerment occurs **’

Concurrent with the on-going growth of a right 1o environment 1s
the emergence of a rght to development. Adopied in 1986 by a Reso-
lution of the U.N. General Assembly,' the concept of development
denoles an inalienable nght which at once mandates that individual
stales be able 1o control their own economies and thus develop-in
their own way, and also suggests that the performance of an economie
system is related to qualitative cnieria based upon human nghts stan-
dards.'*' That is, development involves social and cultural, as well as
cconomic, change.

Because the night would essentially guarantee (o a state the ability
to develop and thus to exploit its natural resources, it would appear
that, save for restrictions imposad by other intemational and munici-
pal laws,'*? the right to environment and even more establishad cul-
tural rights could be compromised. Industnalized states, for example,
under the shibboleth of development, could continue (o emit gascs
which result in global warming and the submersion of low-lying
islands. Moreover, in less developed nations seching to improve their
coonomic status, the rght 1o exploit their resources could well come

!
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Justice and could thus enhance the status

at !hc expense not only of the environment but indigenous socic,.

wh:_ch depend on it. While ideally in the interest of the whole of a
sa:acly._dc.vclopmcn( may often result in the destruction of those cul-
tures within the society which do not want 1o partake in econonnc

development but wish 10 remain as they sre—tradinional, pre-
industrial

There is a less ominous face, however, 10 the night o development
As the International Commission of Jurists has urged, development s

not a purcly economic matier. Rather, development should be seen
as

s global concept, including, with equal emphasis, civil and
political rights and economic, social, and cultural nghis
True development requires » recognition that the dif-
ferent human rights are inseperable from each other .
Development should be understiood as a process designed
progressively to create conditions in which every person can
enjoy, excrcise and utilize under the Rule of Law all his [or
ber] human rights, whether cconomic, social, culiural, civil

or political.'*! i

Development thus aims at the improvement of the wellare of the

entire population of a state.'* Concerning indigenous cultures, Pro-
fessor Brownlie explains that: ’

[:]h-cy are to share in the process of development of the
.mt.lo.ml community as a whole, without discrimination.
This is the outcome of the prominent reference to the usual
standards of buman rights in the Declaration [on the Right
to Development] and the interdependence of economic and
otber categories of rights. At the same time, there can be no

doubt l‘tul indigenous peoples are among the benchiciaries
and claimants of the right to development.'*?

The right to development, then, entails an abiding interest in social

of indigenous peoples by

protecung their right to develop their unique cultures. The problem-

atc of dcvclopmml remains, however, because states will be hard-
pressed Lo maintain an equitable balance

between cultural autonomy

16) Swcphant An lniroducton the Intermatond Coveninn on Human Righy

Preparad for the Common wealih Secrrianait 1) (London 1911 T

1864 Sex Sucghany Supis note 40, 41 9}

It} Browal., tuprs note 141, o 19

29

ad the introduction of economic changes intended o nprove living
standards thioughout the state

In order 1o resolve this problematic, the notion of “sustainable
development™ and the precautionary pranciple have emeciged as com-
ponents of iternatonal environmental discourse. Sustainable devel-
opment implies that states, regardless of their stage of development,
must treat the conservation ol natural resources and the environment
as an inteygral part of the planning and implementation of develop-
ment activities '** Particular stiention is o be paid to environmental
problams ansing in developing countnies. Underdevelopment often
mvolves a nisk of improper management of natural resources due to a
lack of capual for inancing institutiont requirad to conserve natural
tesources and a deaith of relevant scientific and techinological exper-
tise.  Thus, sustainable development ,nvol\'cs the establishment of
programs designed to provide developing countries with financial sup-
port and scientific and technical information and equipment, gamered
in part from developed states, 1o promote rational use of natural
resources and to prevent or abate degradauon of the enviroament.'*’

Concomitant with the notion of sustainable development is the pre-
cautionary pnnciple. This principle holds that in order to achieve
sustainable development environmental mecasures “"must anticipate,
prevent and attack the causes of environmental degradation.”'™ As
the WCED emphasizes, "'[w]here there are threats of serious or irre-
versible damage, lack of full scientific certainty should not be usad as
a rcason for postponing measures o Iprcvcnl cavironmental

degradation.”'*"

Clearly these principles eimbody a prudenjial, progressive attitude
towards the global environment and the human sociclics that consti-
tule a part of 1t. Also, they sppesr to :c:.ohcill.c problemauc of envi-
rommental and cultural prescivation and econowic development. Yet,
as mere principles and theories, sustainable dgvelopment and the pre-
cautionary principle remain essentially edete, lacking even the sen-
blance of law. Unlike the 1dea of a nght 1o environment, however,
these principles do not seem o require a substantial leap in sensibility
or consciousness. They are thus hikely 1o be more quickly realized 1n
the form  of positive interngtional law than  the right 1o

166 Sac Finad Report, vuprs note 141, o1 63 69, Woirkd Chaster for Matuie, O A Rea )1/
1)1 UN GAOR Supp (Mo 31). UN Do AZ)1/31 (19412)
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V. EXPANDING THE LIMITS OF INTERNATIONAL Law:
IDEOLOGY AND CONTINGENCY

When we will and act, we choose among our sell-conceived
possibilities and act to actualize the chosen possibility. The
basis of our choosing is value. Our values depend on the
realities within which we live, including the whole reality-
lor-itself of cach of the socictics 10 which we belong, from

the socicty of the family to the international society of the
whole human race.'" i

As demonstrated above, international law in its present state can
and should be expanded 1o protect the nghts of indigenous peoples
and the environment. Recent developments in the jurisprudence of
human nghts and intemational environmental policy betray a poten-
tially more forceful role for law in these matters. Yet, the principle of
state sovercignty continues Lo thwart or limit the initiatives of groups
and individuals on behalfl of bumaa rights and environmental protec-
tion while allowing states themselves (o persist in relentlessly exploit-
ing natural resources in order to maintain or enhance the living
standarsds of their populations. As long as international law and con-
sequently international society are conceived as constituted primanly
by states vis-a-vis individuals and groups, these same entities will con-
tinue to sanction the destruction of cultures and the environment'"?
For jt is generally in the interest of a state qua state o exploit its
resources fully in order Lo promote economic self-reliance or, alterna-
lvely, o encourage other states W develop its resources to amass

revenue.

Moreover, the role of state responsibility for environmental duuagé

is severely limited.'” Consequently, an aggrieved state has limited

170, The recent Bergen Confaence and the Second World Clmate Confaoee held in
Geneva in the Fall of 1990 wpnidy an abiding intarat wmony the intermatondl communily in

conrciting thae pnacpla nto b u pan of the Luger objoctive of atating glutal
envuonmental de gradation

1T P Allotl, Euncaia: A Hew Orda foc s Hew World 41) (150)

111 Cerwunly there bas boon progras i lorging interna bonal spremnenls vuoa va Lhe
envionment and buman communitsar Ser, e, Yienna Convenuon (o the Prowacuoa of the
Owone Layar, Masch 12, 1983 reprintad in 26 1 LM, 1318 (1987), Montreal Protocol o
Sutmtanccs that Deplete the Onone Layar, Scp 16, 1910, tepaintad in 16 1 LM 1341 (194).
Nevaihehas such progras has boea cpuocds and ouny dala sre umply nol parins 10
Intemauonal conrenthions. Thuy tlatas auy penust in uujn‘ envuoamental and cultural
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More importantly, most states have hittle ur 1o centive 10 suc othet
stales when they themselves at likely 1o te Lable for some trans-
boundary environmental injury.

International law, denved (rom the international community, is
supremely ideological. It exists as the result of a particular concep-
tion of the way the world is, or should be, and admits of only periodic
mutations. The ideca of state sorercignty controls: international law is
made by and (or states; individual human beings and non-govem-
mental entities are not subjects of international law; cach state is
cempowered 1o fonnulate its own policies and pursue its own interests;
stales only choose 10 accept linuts on the excrcise of their sovercign
authonty. This idecology of intermational law—state sovercignly—

presents slmost no conception of the world as socially or morally”

responsible for the consequences of international activities. The deg-
radation of the environment and indigenous cultures attests (o this
grave deficiency.

But intemational law does not have 10 be defined exclusively in
termas of state sovercignty. ldcologies are malleable, if not replacea-
ble. Moreover, it is arguable that the existing 1deology of interna-
tional law ‘is not essential, not inherent in the way the world

-functions, but in fact the result of history, of contingency.'"*

As cultural and environmental crises reveal, the current conception
of international law defies global realities. Especially now, late in the
twenticth century, state boundanes and differences have becn ren-
dered increasingly meaningless by technological forces and the wide-
spread desire for democratic, market-based systems. Further, states
and the peoples that comprise then exist interdependently with other

states and peoples. There is simply no such reality as atomistic, self-
contained states.'"

174, Profasor Allott clegantly descnbes the evolution of the aica of 1ate soveregniy and
U IUCCEnI N WO prmacy in intemaionsl e What bkegan o s thoory of intcrnauonad aw
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thavuty »u publuhead 1a Latn and thuy sccaanble only 10 the leained) and “aichaigpally
cightoenth century,” Vatiels book “wag 1ead by evenyone (8o maticiad [snd] lormed ihe
minds of theae who forinad internanionsl reabiy.”™ 13 a1 14 1) i

Thus internstons! law and rclations 31 natl have Lo tx concarired 10 the manncr they are
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The “commodities”™ of intemational exchange—resources, goods,
ideas—have become a vital part of each nation’s daily (unctioning.
Thus global interdependence means that the actions of any state and
its population may adversely affect another state and 1ts population
inadvertently. Certainly, this is true both in the case of the Huaoran
threatened by the energy ""needs” of foreign states, and the situation
of low-lying islands impenled by global climate change resulting, 1n
large part, from the energy use of industnalized states.

International law, then, should come to reflect these contingencics
of history. It should incorporate as subjects the individuals and
groups that constitute states and, a fortiort, the intemational commu-
nity. Only then will the cntical problems of environmental degrada-
tion and cultural extinction—issues which, after all, affect those

selfsame individuals and groups and not the abstract agents called
states—be effectively resolved.

William Andrew Shutkin

redicsctive debmy, the Aow of money, the power of religious or wcular ideas, [and] AIDS ..
are only » few of the phenomens that pay scant sitention 10 nenonal bordern of to
sovercignty © Urquhan, Sovereignry vi Suffenng, N Y. Tima, Apnl 17,1991, st Al), col. |
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"PEACHER, COME RACK ... Ai'D MEET TIiE LEARIER!"

By
Blair Stone

Doean't it szecn strasge thati the gludents in our Univer-
gities are persora who remain gubstactially unknvown to those
who teach them? This paper addresses the question of how and
why learners who &rc not known, ard whose nceds are thercfore
not understood, arc beicg frustrated by the way teachivng 15
currently conducted in Universities; ard how forms of teachivg
might be generatecd which recognisc and cater for the needs of
individuals. One way of gercratiivg more satisfying teaching
forms - paychetiypal inatruction - in corsidercd in some detail.

P

The Teaching Problem - An Interpretation :

Ihen you do arything for & long time you get used to 1t.
There is a numbing effect. Gradually what might be obvious
to an outsider becomes hard to perceive. kg fish don't krow
they live in water, University teachers have got used to the
teaching enviroomert. &nd so the system rolls oo bagically
unchanged year after year. ‘le have learred to live with it.

Among the studeuts however, and ir the community gererally,
there are high levels of frustration ard dissatisfaction with
Universsty teaching, as it 1is. In an importact sense this
dissatisfaction is the ieachirg problem, Stripped to its
essentials the cause of the dissatisfaction is that we "teach"
groups. Iu aiming to teach the group, irdividual persous - our
real clientele - are inevitably igunored. The approach guaran-
tees it.

In our teaching, arer't we at the cnd of a long road?
Before priting, a monk reed aloud from his own handwritter teat
ard each novice recorded every word, creating his own book.

Thus — "eclass' teaching. But that which served the purposes

of the middle ages is rot necessarily helpful today. 7Yet
despite our democratic society, unprecedented cultural diveraity
in the student population, and an entirely different educational
need, group instruction remairns the norn.

But in every problem lies an opportunity., hs far as
University teaching goes, it would .0t be an exaggeration to
say we live in an age of hard-krocking opportunity. To take

1




advantage of it we only need to find satisfactory waya of

teaching individuals,

What Then Does."Good Teachirg" Mean today?

Although the question of what constitutes good teaching
arouses debate, clearly "good teaching" will employ strategies |
that overcome students high'levela of frustratior and dig- '
Satisfaction with group teaching forms which inherently
interfere with their attempts to learn. '

Spcifically, "good teaching" will give atudents better
opportunities to do their learning in ways which they find
satisfactory as individuals, and will allow them to use time
efficiently, The definition can be made clearer by also
considering it in the negative - '"good teaching" will employ
strategies that don't unreasonably frustrate individuals in
their learning, and which dor't irvolve students in oituations

which result in great wastes of time.

The Kind of Teaching That is Dominant in Universities Togay :

To better understard the teaching problem we need to
look more closely at the kind of teaching that causes it.

Excepting laboratory and field work activities, there
re two clearly identiliable major form of teaching in
Eustralian Universities today. The first and, overwhelmingly-
the dominant one iz the already mentiored lecturc-tutorial
pattern. The second is individualised instrnuction, which
has been instituted in a small but growing way iun recent years.
The two forms are often scen to be competing and there is a
body of opinion that the nrew form will in time substantially
replace the old and thus solve the teaching problem in Upiver-
sitiea. If this were true there would be nro need to look
strategies to alleviate or solve the problem. Such

for new .
an agsumption obviously needs to be cvaluated.
The lecture-tutorial patter: i use in Universitiea today
may be fairly described »~ e descendent of the medieval clags
irtowed with woderw aids, some of which are

teachivng method vy
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It is the dominant vatterv awvd the one which 1is
g0 much studert criticism and discontent.
Aion - igeluding sowe uses of ihe

electroric.
the agubject of
Ipndividualised iwngtrc 3 #
computer which may not be recognised or labeled A5 such - 113
sodern form which cmphasises individual learnirg in &
Sontrollec environment. Inmny respects it 1s likc 2 very
well structured homework assignment doce 1in class time,
Individualised forms have arisen to overcome the limitations

inherent in group teaching.

How Do the Two Forms Compare as "Good Teachirng"?

ilamerous otudies have demonstratcd that students have
difficulty understanding ard don't retain much of what they
hear in lectures. Adjunct tutorials are often ecxperienced as
domirnated by a few vocal studenta. The lecture-tutorial strategy
is not perceived as "good teaching" becpuse far from providirg
reagsonable opportunities for effective learning, both lectures
and tutorials are seen as offering quite problematic opportuni-
ties for significant learning, which often result in large
blocks of w,sted time.

Tpdividualised instruction on the other hand scores

" highly because it gives learrners the opportunity to be in coutrol
of the process of learuning - if wnot necessarily the content! -
and to achieve time efficiencies, Individualised ivnstruction

is bett.r teaching thanm lecture-tutorials. But the key to

‘that achievement by individualised irstruction lies in the .
teacher's role shifting from presenter to learning program
designer. This change has seen the teacher moved physically
off-stage while the students are irvolved in their structured
‘aoctive learning. And here lies the rub, as we shall see.

Are Other Strategies lleeded?

Ag irdividualised inatruction seems to outperform
lecture-tutorials. in many ways, one might logically couclude
that it would be a supportable strategy in terms of accounta-
bility, i.e. the worry about experiencing the consequences of
one's deeds. However, attitudes come into play here, Many
academica argue that in terma of pexrceived accountability it 1is
. important for academica to be geev to be Tteaching". A corside-
rable body of public opinion, it is argued, sees academic 28
already "teaching" too little. If lecture-tutorial is replaced
by individualised instruction the problem will be worsge! This
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is shrewd and indicates that formidable ortological, socio-
logical, and psychological barriers exist to the widespread
acceptance by academics of individvalised instruction, Of
course certain academics will contirue to be attracted to
individualised imstruction's pgrticular virtues, ard thus

is a good thing. But the hope or expectation that with time
it will percolate through anrnd thus solve the Universities
teaching problem is probably wishful thirking. Irdividualiged
instruction can make an important contribution, but probably

can't solve the whole tegching problem,

Piecemeal Progress or a General Remedy ?

- 8s individualised instruction seems unlikely to be a
panacea, it follows that other answers are needed, Strategies
able to contribute to a general remedy of the current teaching
problem within Upiversities will at least need to be :

1 satiasfying to students

2. perceived as "accountable"
3. non-threatening to academics
4., perceived as economical

Between the poles of teacher-dominated lecture-tutorial
and teacher — absent individualised icstruction there is consi-
derable room for manoeuvre, Theoretically a hoat of new forms
could be devised. VWhat would be helpful are some good ways

of generating acceptable new forma,

Heeded Conceptual Tools for Devising_"Good Teaching" '

What sort of frameworks or ways of thinking can play a
constructive role in devising some acceptable new forms of
"good teaching"? Such frameworks would have to be able to ol
suggest new forms of teaching that will allow some important
individual needs to be taken into account, although not
necessarily all needs, but not go so far as to say "Good Bye, -
Teacher!", A4re there such frameworks? One approach that i
appears to have potential for generating some such acceptable ¢
strategies could be called psychetypal.

What 2re the Psychetypgé ?

i e Ps#che*ypes referred to are. thoae mhinhrﬁerﬁ-first
described by the early Greeks, and later by philosophers 1n
the Middle &ges., The four psychotypes were identified as



~'Mglanchclic, Choleric, Sanguine and phiegmatic. Elizabethan
“ dramatists William Shakespeare and Ben Jonson are said to have
used the psychetypes in drawing their characters.

4wl 0f What Use Might These Psychetypes Be Today?

g In our century B.J.Eysenck (1972) has argued_that the
“traditional psychetypes are remarkably accurate, This is so
“ in his view because the basis of the four types are two madjor
... dimensions of personaliBy - volatility/stability and extra-

"version/intraversion, <he relationship can be seer in 2 two-
by-two matrix,

L 5
b Emotional Volatility

e I

- - - - *'—‘l“' ol mees st e, 5y et B
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|
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Extraversion; ‘ :' : Intraversion
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Emotionallatability

People high in "volatility" have emotions that are easily
aroused and which persist longer than people high . in "stability".
Similgrly extraverts are characterised by lower levels of brain
arousal and seek stimulation while "intraverts" are relatively
speaking, stimulation avoiders,

The psychetypes are also universal, accordirg to Eysenck,
as these dimensions are rooted in physiology rather than cordi-
tioning or learned behaviour. They therefore provide useful
descriptions of people, and most people can be easily classified
ag fitting into one of the four paychetypal categories,

.L’;" {




enjoys cecllccting, analysing and organising information, 4a
a consequence the student is having difficulty finbhing the

thesis on time,

Problem—4 : A group of academics have takecn cornsiderable time
and pains to re-organise a mandatory first year courac along
individualised instruction linea. In genecral the course has
been well reccived and is working well, However & proportion
of the students have complained that there isn't enough variety
in the materials prov&dcd and have asked that informal discu-
sgion be organised. 1lso a few students have been gathering

at the back of the work area ard their talking and laughter

is disturbing ‘the concentration of other students.

The logical, analytical Phlegmatica are
thoroughly enjoying the individualised instruction environment
with its logical sequence of activities and abundance of
information. <The moody but cooperative melancholics generally
like the quiet and peace of the approach, but are worried
about how they'll do. They would like a supportive discuasion
group to reassure them they are on track. The cholerica were
enthusiastic at first about doirng something new and different.
But they have become bored with all the paperwork. few of
them have asked the tcacher to organise some films and discu-
ssion groups to liven things up. The sanguires are enjoyin%
the course - although it could be a bit more stimulating. ut
they have no strong complaints, they enjoy the rational,
un—emotic @l atmosphere and they are confident they'll do well

inihhe! ehurses

Interpretation :

Implications of Psychetypal Analysis for "Good Teaching"

The foregoing analysis shows how we can use psychetypes to
of many of the elagsic frustrations in the
Because of thig, it becomes

chinr problem — and thus

get to the hottom
Upiveroity teaching trocess, C
possible to alleviate much of the tea
bring about "good teachiung" by :

1. modifying the way leccturcs and tutorials are run g0
that the nceds of ithe paychetypes.arc taken into
Agcount, nobt igncrcdy -
gpivs 4be sawe Dor SobIdia of B3IV IguA L Feed gy b 0 e

& prindt s W g p i ot S . o
GELLE. Jwi |peyeRBTyIict df Prer onees




upposcs ;

- 9 -

knowlcderc could be zcouired by reading,

by somc tro

" time.

2 & ¢
nLs

ining,

would

101

N eeasari Iy 3

2 Z Sl
or 1arheme

1 ychetypes.

arc 0

f'ZJ;HMore About Psychetypal ilceds in Relation to Teachi ng
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It can be useful to chart the relationships betweén

psychetype nceds and teaching astrategies .5, for cxample

Strategies | lleeds
i Choleric: Sanguine: Phlegmatic: _Melanchalic
New Ideas, Logical Information, Medium Pace
| Voice Dgvelopment, Facts/Details, Clarity,
Lecture | variation, "The Logical Any Teacler
Changes of Rationale", Prescntation Expecta-
| Pace Any Practical Cileary tions Made
Applications Organisation Explictt.
To Receive Logic, To Information  Clear Gols
l Attention, Talk (To To Listen, Friendly
(%0 gilkf Express ) To Question  Atmosphere
. 0 press Thoughta Logic & To liaten,
Tutorials | Emotions &  To Achieve Fagts, llo To Ask
| Opinions) Something, Dramas, Questions,
* To Argue, Practica- To Aralyse To Comment
| Liveliness lity Without
i Being
| Attacked
To Have To Be Active, Lots of Clear Inat-
| Variety In Logical Information ructions,
| Activities, Sequence of Analytical Secure and
Chance to Activities,  Work, Calm Envi-
Individua- | Socialise Challenges Logical ronment,
liged | ang Discuss, Sequence, Backup
Instruction feedback Things to Support
Ahout Organise

Performanc

 EAS——




Strategica

!

|
|

|
Supervision
of |
Thesea
or
Pro jects

Choleric:

Social
Contact
With
Supervisor,
To Argue
Things
Through,
Help With
Logic,
Reminders
Re Dead-
lines,
Stimulation
of Self-
Discipline

=)

lleeds

Sanguine:

Challenge
To Achicve
Excellence,
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I@ctures arc good for inspiring, stimulating, activating and
challenging and are not problamatic to students when used for

those purposes.
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related discussion maragement strategics would provide a logical
way of lifting performance in this important teaching area,

Supervision is 2 relationghip that has becen czeated to

facilitate some highcr level work getting done.

of the poychetypes in relation to managirg that situation would 5

again scen a reasonable line of development. u
in many ways really mamgers; their job ia to help Somcone et
some worthwhile work achieved, onc hopes without too much :
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If individualised instruction were to be modified in the
jirection of gome more tcacher involvemeat - ond why can't it?
- might it not be able to make sanc headway 1n intereating

plyces not yet touched?

In addition to the strategies just outlined for p3ayche-
typalising cxisting forms of instruction - to good puryose.
- might it mt be possible to envisage A vurer form? Vhat
might this be like?

One version would be psychetypal options. In esscnce
this would be a course organised into four parallel tracks,
cach aimed at achieving the same learning outcomes, but
organised separately to cater to the needs of each psychetype.
This sort of approach would clegrly result -in indefensible
type indulgence a3 well as being very expensive. But there
is no telling what might be learned from such an experiment.

It should be tried.

The Price of Maintaining the Status Quo

It would clearly be an exaggeration to say that if the
current t3aching problem isn't solved Uriversities are going
to be shut down. On the corntrary Australian Universities have
a big problem of not havin% enough ploces to accommodate <those
who want to attend them! ut the quite justified level of
student and community dissatisfaction with much of what prsses
for University teaching these days will almost certainly have
the following conseQuences ‘

1. 4An increase in frustration and cynicism in students 2bout
the educational processes in Universities,

2. LowBred motivation and achievement by cecrtain students.

3, The creation of communication barricrs betwecn studentg
and staff outside the formal learning aituadtion.

4. Tewer of the best studeuvts being attracted to pursue
academic careers,
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Deveicpment 204 Sustenance of Coastal Tourism in India
S :
Beaches e fantastic gifls o natire as long as they are retained as beaches

Beaches have been scen as “Lifts” of nature, implying a cost free resource  [lowever
beaches are ar in.portant part of au ecelogival systein- the coastal zone, which have been expiciced ny
cominunities for traditional ezonomic activity  Such activity, whilst exploiting the ecosysiem has been
iow -iey and generally in consonance with conservation  Poverty, which has been considered (ke most

: environmenially damaging, has not had the same

impact on *he coastal zoue a5 on forest and mouniain resources. Beach tourism, on the

other hand is an whan aciivity, requiring the use of both natural and man made arractions
10 enable the tounst 10 pursue leisure activities, in an institutionalised form  The negative impact of
tourism siems fFom tnis contradiction.

f"eatures of the ludizn mariue coastal region

India’s 7515 Kilometers coastling is spread out in twa distinet shores known as the West
Ceast and the East Coast. Gulaat, Mahareshtra, Goa, Karnataka and Keralam ase on the
West Coast, whereas Tamil Nadu, Andhra Pradesh, Orissa and West Bengal on the East
Coast.  India also has groups of islands. The Lzkshadweep group of Islands and the
~Andaman and Nicobar Islands in the Arabian Sea and the Bay of Bengal respectively.
I'he shorenne of the West Coastline 15 straight, relatively narrow with raised beaches.
East Coast is generally wider, vast stretches of low beaches with many prominent deltas.
There are acchacological evidences of submergeace along the coast of Tamil Nadu.

"Available information of the hydrology of the Indian Ocean indicates that the water of
the Indian Ocean are completily nfluenced by the changing nature of the ‘monsoon’
wind system. In Arabian Sea, there prevails a pronounced seasonal variation {cspecially
along the mdlan Coases). The curems wic waldy svudicily duwlug dic momsouns,
Duning the north east monsoon whole of the Bay of Bengal and the Arabian Sz2 is under
wind foctions which drives the surface water towards the western sides of African
continent  In the month of August - September there is a complete reversal of the
northern curculation due to predominatee of the southwest monsoon. During the
monscon and immediately after it, upwelling occurs along the entire west coasts with
regional variatior: inintensity. This bnings up nutrients from deeper layers and enriches
the surface layers. Souti Indian Oceans is less marked by such sezscnal changes. !

Tihe region ds wlso subject to cyclones, mostly occurring just before and after the
monsoon rains. They form over the open ocean and lead towatds shore in a generally
westward duection. Then effects wie most $everely felt along the western coasts of
ocean basins and island chains, Both the Arabian Sea and the Ba) of Bengal suffer
regularly from cyclonm but less frequently in the former. Same is the case with the
Andaman Sea”.

’ \har'na RC and Sinha PC India’s Ocean Folicy, Page 29
2 idid
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Tke coast

Th: coast or beach is an ares of immense impuoitance. The dynamics of interaction
between the ever-vibrant sea and tiie emerging land remains a challenge to the scientific
community. The region is ever vuinerable to changes in way of crosion, accretion and
recession. The coast begins from the 'lew waterline' and extends landward to few meters
to several kilometers in certain instances depending upon various factors like tidal
influence, salinity intrusion into the ground water, effect of sali spray on vegetarnon,
saltwedge 1n an estuary etc. This is the region gererally known as the coastal zone that
may include cliffs, lowlands or clevated terraces and deltas. "The coastal zone is #
physical environmental system, somewhat analogous to the well-known concept of the
drainage basin as a geomorphic system The coastal physiography 1s a result of the
latcraction of a large number of variables mcluding principally waves, sediments, tides
and tectonic, Bthological and eustatic factors. This approach also emphasizes that the

cvast 15 a dynamic opn system subject 10 natucal processes over which man does riot
always have control”.

The sca and the adjacent coast had always aitracted mankind for varied reasons.
Preagominantly it had sened as an ceonomie and suneval resaurce pool thmngh iIts

© enormous wealth of numcrous species of marine life forms. Later minerals and o1l had

marked the importanc- of this region. The coast still continue as a major center for
ocean based activities like fishitg community settlements, parking and building center

for fishing and sea vesscls, wban settlements, harbours and centre for national and
iniermational trading,

The coast and the coastal ecosystem play an impuetant role in supporting vartous mannc
life forms in their biceding and regencration threugh civerse vegetation like mangroves,
complex watcrbodies like swamps and marshes.

Beach Tourism

Apart from the economic activity, the sea and beach render yet arother service as centers
of pilgrimage and worskip. A holy dip in centers tnat arc contextualised by scriptures
and mythotog-, the coast and uea is a place of reverence for all religious communities.
Kanyakwneri, Velankanny, Rameswaram, Mahabalipuram, Puri, etc are the beuer-

Anown pilgrimage beaches. Paying homage and tribute to ancestors in these holy centers
arc part of Indian belief and culture.

Beach and sea as a centre for pure fouristic recreation is a very recent phenomenon n
our country. Jt began with the Hippies during the sixties with hand picked centers like
Goa and Kovalam in Keralam. Coconut palm lined beaches, the simple fishing
community and mexpenyive living stardards suited their ‘escepist’ ife style.  As the
word spread the international tourism brought tourists, especially the European tourists
were wooed into the tropica! warm sands for sea and sun. The additional paraphcrnalia
like various water sports came fuch later with high-tech ‘equipment, which are still not
fully developed in India

* Healy, 1. (1980) Conservaticn and managemen of coastal resources: the Farth Science Basis The laad
vur future: Essays on Land use and conservation in New Zealand
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Today beach tourism ic cne of the prominent cormponents of tourism industry. It has
 diversified from the simple act of idling and sunbathing to recreational and more
ageressive adventure.  The sea und couast are waportant players in this but the coast
Raving more significan role. "Beach tourism act vities include water and land resources
use. The water usage comprises swimming, surfing, sailing, wind surfing, water
scoetering, miotor boat skiing, para sailing, snorkeling etc. many water-based activities,
On the other, land use has multifaceted: sunbath or sands, bezutiful background of rocks
and vegetation are meant far tourists astivities, reereatisnal areas for taurises (parks,
playgrounds, clubs, theatre, amusement narks, casinos and cultural museum etc),
accommodation facilitics (hotels, coitazes, campinyg sites, trailer parks etc.), car and bus
parking areas, entertaimment and shopping compicxes, access roads and transportation
net work".”

Tourism is termed as one of the major forcign ~xchange carning industry and cnjoys top
plan priority The emphasis is te increase the tourist arrivals and extend longer stopover.
Importance is also  shift .ourist locations to unconvantional sites.  As part of these
promotionai priority beach is one of the most advantageous prc fucts. the other being the
torest. "The most ambitious cffort may be from the Indian Ocean Tourism Organisation,
a travel <industry gioup based in Perth, Australia. The new group is trying ro round-up
govermnenl and private sector organisations from 25 Indian Ocean bordenng nations -
including India, Indonesia, Somalia and the Szychelles - to collaborat= on a cohesive
marketing push..’

Beach teurisim centers have spread from tle traditiona! sites as a conseguence of these
developments.  More and mere pristine beach locations are being idenufied and
developed.  All the coastal states of India have identified coastsl stretches for beach
tourism and resort sites that were little known carlier:

@  Maharashtva: Madh, Mwve, Manor, Gorari, Bordi, Kthim, Harihareshwar, Ganapatipule, Bassein,
Vijayadurg-sindhudurg, Al'bagh, Velneswher, MMurud-Harani, Dananu, Tarkarali, Juhu and Chowpati.

Q Goa: C alangute, Coiva, Betul, Palalem, Anjuna, Vagator, Baga. Dona Paula, Miramar, Bogmalo,
Hartnal, Baina, Siridao, Maadrem and Morgim,

© Karvstaka: Mangzlore, Someshwara Uila!, Panambus, S ratkal, Malpe, StMzry's Island, Bhatkal,
Karwar, Majhali, Binuga, Acays, Maavanthe, Koppa, Koodali, Murudeswara, Coondapoor, Honawar,
Gokarna, [lumta, Mulki e

© Keralam: Kovalam, Veli Sankumughem, Varkata, Kollam, Kozhikode, Mahe, Tallaseri, Kannur,
Kappad, Bekal.

2  Tamil Nadu Fanalumers, Yatranoma, tiruchenddur, Rameswaram, Korusadi Islands, Mandapam
Muthukkad, Mamatlapuram, Covelong, -Elicts Beach and Marina.  Also the Union Territory

Pondicherry, Karaikkal.

= Andrapradesh: Bhimli, Waltair, Ruski Konda, Lawsons Bay, Beemunipattanam, Ramaknshna
Beach, Manginapaudi, Mypad

* Ravi Bhushan Xumar, Coustx! Tourism and Epvironinent — Beach Tourism
* Rusineas Line 1€ May 1996
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Orissa: Pun, Balighai, Konarak, Gopalpur, Chandipur
West Bengal: Dighe, Bakkhali,

Lakshadweep lslands

c 0 0 O

Andaman and Nicobar Islands

Among these Pun-Konarak of Orissa, Mammaliapurara, Muthukadu Beach Tamil Nadu,
Bekal of Keralam, Andaman lsiands and lakshadweep Islands fall under the Special
Tounsm Area (STA) for intensive tounsm development. [nitial work of the Bakel
project has already begun. All these are mega projects with huge capitel investments
and land requirements. Indian and wvanspational hotel groups have come forward to
inVest in tounsm projects. Tounsm industry feels that these new projects would satisfy
the demands arising from the aggressive promotion hat is given te beach tourism.

“India currently attracts about 42% of the inemational resort market in South Asia.

Maiu Resyri Accomamodation Facilities in Indig

Resen location No. of resort rooms % of total
- Goa 4450 74.2%
Kovalam 750 12.5%
Mahabalipuram 300 5.0%
Vishakapalanam 250 4.2%
Pun 250 4.2%
Total 6000 100

Source” Accommeodation dircttories.
Fablc 52 Bakel Tourism - Techno-Economical Feasibility Report

Tourism industry anticipates capturing double the market share in Asia in the following
two decades. But this will again depend on‘many other factors and the ability to sell in
the 1ntlernational market,

The strong cultural appeal of India togetner with its excellent West Coast beaches and
hinterland, natural environment and wild life make India a particularly attractive
proposition. However 1ts abilizy to peactrate the market will depend upon:

» The availability of sunable destination and the strong social and cultural atiractions

»  The availubility of air transport service to the resort destinations and the linkage of
these to the major, cultnral attractions in the country; and

» The price competitivensss of its destinations relutive to other resort destinutions in
Asta and South Asi.

Given that India will perform reasonably well in these faciors m view of its strategy to
create five new large and uccessible beach resort destination then it ought to be
significantly increase its current share frem 42% of the total resort market in south Asia
to 50% by the year 2000, and 60% by the year 2010. The projected demand for and
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supply of beach resort accommodation facilites in India assuming this market
penetration rate is sct out i table”:

Projected Demand and Supply of Resort Facilities

Variable 1990 2000 , 12010
Resort guest Demand 614,000 1,800,00 3,960,000

Rooms required 65% 7,763 - 23760 30,073

Source' Table 53 &Text BakelTourism:
Techno-economic Feasibility Report-

Sustairability asvect : . i

The susterance or this ambitious expectation in beach tourist tumout snd corresponding
witrastructural development depeinds solely on the equal prominence given to the impact
of these developments. The coast az it is known is a delicate and vulnerabls region The
tmpact of mass tourism on coasial ecclogy and environment and thie necessary protective
measures (assuming that they are effective check measures) are seriously being
deliberated the world over. What orce had been the point of artraction that promoted
tourism would be adversely affected by ungoverned growth of tourism infrastructure on
the beaches.

‘The sheer speed and scale of tourism develepment has had a major impact on the
environmeat. In addition although many local people have benefited from the increasce
in prosperity winch tourism brings, the culiural efects are significart. In additon over-
development and envirenmenia: degradation have led to many aceas losing theu appeal.
As tourist numbers drop off the ability ro maintain the infrastructure becomes more
diftficult. Where erosion has becorme a problen, as has happened in many areas where
deveiopment has occurred in vulnerable zones, the cost of maintenance can be
particularly high and olten-has 10 be bome by the local taxpayer. Developments that
take enviroamental consideration into account aie likely to be rore sustainable in the
long tertn and less costly to maintain."

ihe adverse effects of mass tourism on coastal ecology and environment are through
many factors: constiuction activities like resorts and highways on the near shore,
destructian of coastal habitats like sand dures, coastal vegelation, mangroves for
landscaping and recreation, contamination of water bodies and ground water from
tertilizers and pesticides, disturbing, captrre and direct killing of coastal and marine life
by mass human presence and as souvenirs, destruction of coral reefs, highspeed
recreational vessels near shallow waters, spilling of petrcleum and petroleum based
substances in the sca and ceast, solid waste and plastics that aie characteristic of mass
tourtsm are some of the threats that could be averted through proper planning and
managemen:. The citect of these on mauine and coastal ecology and subsequent social
and cultural problems on the local community (not the scope of this paper) unless
tackled earnestly could end the very tourism activity in coastal region.

? Kelly.Rid‘, Teu.asm an ) Recreation, The Evropea.a Coasial Code — EUCC, Netherlands
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The coast is under tremendou; prezsure from other activities, Urbanization, ports and
harbours, refinerics anet chemtcal industrics, various defen ;e relaled prejects, effluents,
solid weste dispesals are commor the wotld over, Tt was only when i reached an
alanming statc world bodies tike the Unitad Nations stepped np with waming to all
naticns.  Agenda ZI of UNCED rtates "Despiic national, sub-regional regional aud
global cfforts, cwrrent approachizs 1o the managemeat of marine and coastal resources
have wol always preved capable of achicving s:stainable developmen:, aad coastal
resources and codztal cnviromment aie oeing rap. iy wepraded and croded in many parts
ot the world.  Each coastal state should considzr establishing, or where aecessary,
strengthening, appropoaie cocrdinating echaniams for integrated inapagement and
sustainable deveiopment of the coasta’ ard manne areas and their rescurces, at both the
et und aaliozal level, Fach coastal state should consider preparing nativna! guidelines
tor the integrated manageruent of the coastal areas”.

Accordingly reglonal countries aisn had come o an agreemert on coastai protection
"India, Pakistan, Bangladesh Sri Lanka ind Ma‘dives adopted a Draft Action Pian for
the protectior and managemeny of manne and coestal nviroument of the South Asian
region under the South Asian Scos Regonal Prograinme sponsered by the United
Nations Fnvironmazntal Programnie”. '

A foremost question it tront et us would he, whether tourism industry also waat 10 be a
coliaborator to the degadation and destiuction »f the coastal environment and ecology
and that whether this industty want to dig its own grave? These ae pertineat questions
the tourism industry has to face if it want to sustain and also prove that tousiss is indeed
a 'sinokeless induztry' or a non-polluting industry’.

An answer 1o these questicns would be by trying to understand the condition of the full-
blown beach tourist vznters in the country lke Goa and Kovalam, and the envisaged
future plans for beach tourisni.

Present hesuch tourism aand the coast

Goa is the synonym for beach tourisin in India with 2 coastline of 110 km. and &
Populaticn of 1.3. millica. The state is ¢e of the richest in biodiversity. "Goa's unique
tonography encompassiing estuarine and coastal systems to plateaus and inllv ghats
nurtures over 4000 out of the 5412 known species of mammals reptiles, fish, birds,

insects, plants, algae, ferns, microfungi, mushrooms, yeast, bacter;a and actincmycetes
" 8

The beaches of Goa were once nroad with golden sands  Aflier nearly three and a helf
decades of mass tounsm i0an teaches are live testimony of haphazard development.
There are around 490 hoiels and 350 shacks in arnd around the beaches. Mure than 77%
of these are located along ke beach almost every one of them wihin the 200-mieters of
the High Tide Line (HTL). Dzstiuction of sand dures and eresicn prone coast 1s what is
left of Goa today. Recent repors states that the haphazard tourism development has
started showing its effect on Goa by way of fluctuations in tourist anivals. They opt for
lesser-crowded and polluted places Fhe Keialam and Kamnataka.

' The Hindu 2% March 1995
¥ DR. Nanda Kumsr
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Jhe reflection of these is f2lt in the desperste sustenance efferts of hotei industry by
-prace hikes. The effect vias felt this year vith a 'bad peak season' and tac Juxury hotels
shot tp their prices to recoup. "Room zaritfs short up to a staggering Rs.12000 a day
(double oceuparcy) during the Christmas fortnight which was a hefly 200% increase

over the pre Christmas rates”, *

WTO study poims cuts that Goa can handle 2.5 million tourists by the yeer 2000 and
46,000 beds. ™ May be it is 1n accordance with this WTO report the tourism minister off
Goa Mr Wilfred D Souza has pians for more infrastructure development. "His new
tounism scheme emphasis infrastructure. an intemaiional airport, super highways, golf
cowrses, offshore casinos, facilities for water spons, adventure tourism and hentage
tcurism” 1 '

But the ecological aspecy of Goan coast is not encouraging at ail for this anticipated
tourism developmnent. Report of the National Committee on Tourisrit, Planning
Commission of India has observed; "the natural charm of coastal area and marine area
15 being adversely affecied by massive tourist development. Goa can be cited as an
examplc. The beach resort facilities are spread all along the coastline of Goa. They
undermine the natural sand dunes ecosystems of the coastal areas. But the uncontrolled
spurt_in construction activity provoked by tcurist influx in Goa, particularly the
extracrion of sand dunes for development works by led o a centinual erosion of coastal
arcas by the relentless sca "

The indifference tewards nature still continues. New hotels still prefer to construct on
the beach and in ecologically sensitive arcas. The work on the Miramar beach of a hotel
project owned by the nepiew of the industrialist Dhirubhjai Ambani within 500 meters
of HT1. was stopped recently, The neighboring ceo-sensitive bay was a riverfront '

Resort construction activities wn Kovalam, Keralam is right on the waterfront. The
tounist industry paid heav:ly for this duripg the last monsoon. Nearly 150 yards of the
beach was submerged, washing away 200 kiosks and badly affecting a dozen Yodges and
25 restaurants. While the hotel owners and disurict administration accuse each other for
the cause it is the beach thac suiTers "It wasn't the goveinment that develosxed Kovalam
Into a popular destination but it was us jocals. The least the government cou’d have
dore was 10 act in time by dumpirg rocks (along the beach). After all, they eara so
much foreign exchange because of Kovalam” 3M Khan Secretary Kovalumn Resort
Owners associntion. "These people have construcied their structues right en the beach
in violation of regulations and now want us  poteet them from erosion”, District
collector Aruna Sunder Rajan. ;4

I'he Western Ceast in gencial and the Kera'am Coast particularly is erosion prone. The
entire coastline itseif 1s new formation. ", .erosion is a major problem, especially in
Kerala, where 6m/year is lost” " Dbr.Baba of Center for Farth Science Studies,

* Decegn Hereld 19 February 1997

"® Report of W10 on Goe, Koow ladia Vol.3, Nc.28, Depanime it 0. Teunisni, Govt of Indie

"' The Ploneer 15 February 1997

* Congtruction of hoel stuyed ny SC, The Telegraph 5 Januwry 1995

Y Gods must be angry, Qutlovk 28 Augus: 1996 ; : ;

¥ Sharma RC and Sinha PC, /rdia’s Ocean Policy. Marine Geography xad Rcsm-fce.! of India
:
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Twruvananthapuram, who r2ads the ieam for prepsring tae Coactal Zone Management
Plan for Keralam, vouches this.

A smdy on "Marine geological aspect of Dakshina Kannada coast” by Dr
K.R.Subramaniya and Jaganatheppa Rao and published by the Mangalore University
reveals "that the coastai ¢rosion dug to natural factors is very mumimal. But it has been

aggravated by man's interference with the natural process and due to faulty remedial
measures”

Increased Tourism Deniand
Construction of More
Tourist Facilities
i _l_
Increased Pressure on
Coastal Habitats
Planning without good
- Conservation Policies
No plamung Planning with good
Qonservation Policies
Coastal Environment FPRERSESSS [oastal inhancement
Degradation exceeds loss
Toursm Dechines 1 Tourism Florishes

The relationship between tourism development and conservation planning
Environmenial Guidelines for Coasal Tourism Development in Sri Lanka

Constructing sea wall 1o check erusion is not considered as scientific or cconomical.
Experts from Geological Survey of India believe that the country's West Coast is more
susceptible to erosion than the East Coast. The Western Coast 1s relatively of new
origin. The narrow belt between the ghats and the sea is now covered with sand close to
the coast or by an extensive sheet of laterite. Construction and maintenance of hard
protection measures like scawall is very costly. The best option is a complete retreat

"* Vijayakumar R, Remedial Measures I'auly The Hindu 23 May 1993 ‘
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from the erosion active zone. According to Mr.D.Venkat Reddy of Kamataka Regional
Engineering College growing vegetation an the affected coasts makes practical as well
as ecological sensc. : :

No Commitments to Regulations

The debate on beach tourism development in India is centered on the hotel. resort and
highways constructions ncar the shoreline. The adverse effect of heavy structures along
the erosion prone coastline is a proven factors the world over. The attempt to protect the
coast and coastal ecology has already been made afier serious debate in this country too.
The result of this was the introduction of Coastai Regulation Zone (CRZ) Notification in
1991. The notitication prohibited all construction activities within 500 meters of the
HTL. Unfortunately for the coast, by limiting the prospects of the notification to only
the 'development’ aspect tourism industry was able to bring amendments to the
Notification. Permussion was given for construction of resorts and hotels beyond 200
meters of the HTL. Moreover the general attitude of all coastal states and industry is for
total relaxation, the contest is still live.

But as the debate goes the industry and concemed governments pays little heed to the
preservatton of the coustal environment. "The Konarak Beach Resort, would acquire
2227 acres of forestland along the sensitive Konarak coast. In West Bengal, Digha - 25
meters of the coastline is quietly slipping away in the sea annually, the protective sea
wall of black stone boulders completed in 1988 has already cracked”. '®

But the attitudes of planners are not encouraging when the hidden dangers of insensitive
approaches towards the environment are pointed out. The chief minister late Biju
Patnaik said that the environmentalists protesting against the beach resort "was dancing
to the tune of the western countries.” ' The Maharashtra government. Bombay
M:tropolitan Regional Development Authority and Bombay Municipal Corporation
gave permission to construct a 30 storicd multiple convention centre and hotel to be
constructed within 50 meters of the Backbay in Cuffe Parads. A 10- storey hotel
complex near Santhom beach, Chennai got permission from the authoritics.

Bur the European countijes that had already gene through this phase of uncontrolled
development along the coast are of different opinion. "The erosion of beaches and

- consequent loss of recreational areas due to the construction of tourist facilities on the

coast has led a number o countries to adopt coastal laws which include Nov Development
Zones of between 190 and 300 meters (Nordberg. 1995). This has slowed the process of
development in the coastal strip. If these and other measures (e.g. those listed below)

~ succeed in the development of a sustainable tourist industry, there are numerous

opportunities for nature conservation. (iiven the increasing interest in high quality
natural and cultural experiences,. nature conservation can only help to reverse the decline

in market share of European coastal destinations”, '®

Similar is the attitude towards the construction of highways and roads. "No roads should
be built or reconstructed in the coastal strip (300 meters) parallel to the coastline, nor

' Times of India R November 1994

'” The Patriot 7 November 1994 :
' Kelly Rig., Tourism arui Kecreation, The Evropean Coastal Code — EUCC, Netherlands
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through ceastal habitats Main roads should be Jocated several miles inland, with coastal
access roads running perpendicular to the coast at specific locations”. '”

But back it our country there aie at least three major super highways or express ways
that is planned and being constructed along the coast line. The East Coast Road from
Caleutta to Kanyakumari would cover the entire eastern coastline. The first phase of this
road form Madras to Cuddalore is already built. The work of the second phase is
underway  In the western coast the Keralam Governmenent is planning a Coastal
Express Way along the entire coast of the state. There is yet another 63 -km highway

pianned by Tamil Nadu government to connect Kanyakumari and Neerodi in the West
Coast.

Rec=ation
Golf courses as part of tourism recreation is gaining momentum in India.  All the newly
designed beach lourist enclaves have golf courses in their plan. The potential impact of
thuse along the coastline and near coast had undergone critical studies. Apart from the
destruction of sand dunes and natural coastal vegetation there are serious impacts of
pollution of water bodies, ground water and the local environment:
I. Stream channclization
Destruction of wet lands
Lack of wooden bufter along waterways
Elevated water remperature due W:
# lack of shading vegetation
» Reduction of ground water inflow
# Release of heated water from the surface of ponds and
» The entry of heated storm water runofT from impervious surface
Reduction of basc flow due to ground or surface water withdrawals
Release of toxic substances and oxvgen deficiznt water from ponds
Intermittent pollution incidenis such as spills of pesticides, fertilizers or fuel
Loss of pesticides or fertilizers by way of ground or surface water runoff
Entry of storm water pollutants washed from parking lots and the other impervious
surfaces
10. Accelerated channel erosion due to increased storm-water runoff velocity or
prolonging the amount of time channe!s are exposed to erosive velocities
1. Elimination of the scouring benefits of flooding by altering the frequency and/or
magnitude of flooding
. Poor erosion and sediment control during the construction phasc and

13. Inadequate treatment of sewage and ocher wastewater generated on the golf course,
(Richard D Klein, Protecting ih= Aguatic Environment from the Effects of Golf Cours=3)

NN
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The Maharashtra Tounsm Development Corporation (MTDC) proposes to set up tourist
compiex, golf course, watersport complex in 106.17-hectare creck land in Gorari, the
place is full of mangroves. Manon golf course of international standard in 290-hectare
land. Both these areas fail under the No Devclo ment Zone. The government thinks 1t
can convert this into a Jorul Development Zone!

Water sports

2 ibid
* 'Fhe Daily 2) Junuary 1997
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Apart trom occasional soca! conflicts with the lcal population, a water .ﬁmrt 1N our
country was hmuted (o swimming or boat rides. This did not afflict much on the
covironment.  Water sporcis like fishing and spearfishing is not very p‘.pu]ar in our
country. But the scenario is changing With increased focus on the beach tourism today
the new generation of towrists tequires the modern water sport facilities. Some of the
recent studies indicaie that “about 62% tourists participate different water based
activities " *' With maodern wwchnology 1o assist, water sports have diversified to sailing,
windsurfing, snorkeling and scubi diving. Glass botiom boats for ocean excursions are
becoming more popular . There are yet other more investment oriented iarge-scale
recreation like uniderwater vicwing through submerged acrylic tunnels.  All these have
~ become more intrusive to the secrets of the ocean. :
Of these under water photography, watching the marine life and coral reef has become
one of the most popular sports today.  Though this is considered as non-consumptive
uses of ocean wealth nevertheless the damage to these 'delicate organisms and marine
life 1s very high "It is an uafortunate truth that those of us who visit reefs most often
damage them heavily because of careless behavior. Snorkellers and divers often stand
on reefs, walk over corals m shallows and collect coral and shell souvenirs. These
activities are very damaging to reefs and may cause long-term alteration 10 reef
communities." >
Anether act of damuging the reef 1s by the anchoring of boats that take the tourists to
reef sties "20 percent of a fragile staghorn corai {ACropora cervicornis) reet in the Fort
Iefferson National Monument, Filorida, was smushed by anchors of boats carrying
visitors 1o the reserve * *' Seuvenir collection is cunsidered as one of the most lethal
damage to the reefs and sheilfish population It is not only the reefs that are affected, but
a large number of other marine lives that depend upon the reef ecosystem also perish.

The effect of high powered motor boats tor surfing and racing on marine life is a social
issue also. Most of our tounisin sites are also community fishing grounds. Though many
studies are not available on thesc it is accepted that they effect the fish populaticn by
driving away the shoals to high sea. The vibration and acoustic effect the egg and
Juvenile fish. Motorized boats also aflect bird sanctuaries and marine life reserves The
Puropean recommended speed standard is S knots, "Speed limits of no more than §
knots should be established for all motoriced vessels travelling through shallow coastal
waters Reduced speeds are also nccessary in or near sensitive areas such as bird
sanctuaries, scal reserves, and inner archipelago arcas.  Jet skies or other motorized
vessels or vehicles should not be permitied in or near sensitive wild life areas, or areas
where people have come specitically to enjoy the ca'm and quite nature.” ™

OFf the prime waterspert ceniters in India the Andaman and Nicobar Tslands and the
Lakshadweep islands are the most potennal sites. The Great Nicobar is a Biosphere
Reserve 1o the Lakshadweep thiere is already waiersport facilities lik= snorkelling and
boatng  But again the future of coral reefs in this region is alarming, Quarnying for
constiuction activities has virtually wiped out the reefs here. "The coral reefs and corals

' Ravi Bhusban Kumar, Consta! Tourisio and Enviconment :

*? Woodland 12 and Hooper J Na | The effect of trampling v coral reefs, Boil, Conservatian (1977)
2 G E Davis, 4nchor durnage tee coral reef wn the Last Coxist Florida, Bigl. Couservatioa (1977)

* Kelly Rig., Tourism and Kecreation, The Earopean Cosastal Code — Et..'cc:‘ Netherisnds
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of the Lakshdweep are mn danger of partial or total degradation due mainly to human
interierence, The mortaiity of corals in Minicoy, Kavaratti, Kiloton and Amini is severe,
A recent estimate of in siry perceniage of dead corals 1n Minicoy i3 up to 90 percent,
Andortt SQ‘ percent, Kalpeni 80 percent and Suheli Par 30 percent of the surface
coverage”.” Tanul Nadu has a Manne National Park in Guif of Mannar  There are
about 120 species of corals that belong to 33 genera in this National Park Villanguchelli

Island of Chidambaranar district was submerged due to indiscriminate removal of the
reefs.

All the new coastal tounst centers have water sports in their agenda. Goa plans an
underwater worid project that will cemprise of a submerged acrylic tunnel. "The survey
of National Institnte of Oceanography, Goa, confirms serious deterioration caused by
industrial activiies and recommended compleic protection of the cora! reefs and
mangroves. The removal of beach materials, cutting of mangroves and collection of
marine flora and fauna must be stopped " *°

Introducing beack tourism and water sports into these regions need detaited and critical
study and understanding of the delicate ecosystems Carrying capacity of the region has
to be assessed and stnct vigil however painful and expensive has to be maintained.
Since these are life systems whose value znd importance to human hind is yet to
assessed thoroughly.

Social issues

All the new identified beach tourism sites are locations of coastal commaunity habitation
and work. This 1s especially so :n the West Coast where the density of population along
the coast 1s very high compared to the East Coast. Also marine fish resource is higher
¢long the West Coasi. There are community settlements along these coasts that are still
*-aditional and ecmploy only traditional methods for fishing. This means the fishing
acuvities will generally take place along near shore. Bakel, the Special Tourism Arca
(STA) in Keralam is ore such location. Beach tourism and watersports will definitely
L=ve its impact on the life and livelihood of these communities.

“Tourism acvelopment in the past ten years has undermined the quality of life and the
environment of .= local people by polluting the water and the surroundings and making
life more difficult 'n zconomic terms.  This has 'undefdeveloped’ Goa instead of
increasing welfare, argues tha Ni30s." %7

Sunilar is the apprehension of ‘ourism Jyeveiopment in the islands. The development
vrograms of the government for Andaman and Nicobar Islands have been insensitive to
e local culture and essentialiy been not in harmony with 2ither the people or ecoloes

Vhe decline in the conimuinily population ia these islands is zlarming as v=') <= ‘Lerr
caaces of survival.  Then culture and Yissivle 1s now Ming 2. D by toursm
wmersay. Tlhe servivar chances of thess o meo. oo cLeady thiceicned by
ndusinelzation aing the se-called civiizatein e rosuaation is gradually declining
and 15 almos: o the vergs of eniis * Tiv. siar hotels and tounist homes have even
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named their bars and 1estaurants as the Onge, the Sh, ompan et¢. w ith nude painrings and
okotographs of the native e and wome.i." ™

Uninhabited 1slands like Dengaram are becoming rvipulated by tounisim activities in the
|.akshadweep.  Coustal commuatics are gencrally tradinonal i living and rituals
Nudism that is related to beed' tourisin contlicts with the traditional commaunity n our
context. In Lakshadweesp, Bagararn and Kadmat are creating this problem. Kurhi
NKoya Thangal, General Scerctary of Musiim League Umt says, "Lakshadweep wl!
shorily become another Goa or Kovalam. Our boys are now secietly going 1o Bangaram
tv watch nude sunbathing tounsts and they are ulso likely to be influenced by alcohol

and drugs. We dcﬁnml do not want tourisne in dhese islands, which have been

peacetul, «ll these days.

Svme integrated couseryation jeeasures:

» Community siveptauce to be made an integral part of beach tourism plan.
Complete cooperation and trust .0 the local community is @ must for the smooth
running of tourtsm,  Make he local commupity equal partncrs in all aspects of
tourism including profit shanng.

» Infrastructure development should be sirictly in- accordance with the CRZ
A comprehensive understanding and planning of proposed site should -

regulations.
Construction of resorts,

be made with Geographical [nformation System (GIS).
notels, parkiny lots ete. t¢ be locared beyond 200 m towards the land ward side from
the high tude line. Use existing structures as far as possible. Avoid large
constructions u-id Jesign according to the natural surroundings.  Aveid changes in
near shore sedinend ratispoi! patterns, geororphology of the coastline, natural run-
offs und stern water chapncels, destruction of natural coastal vegetabon, Usz only
indigenous species for landscaping and these that require mirimum irrigation and
only bio manure.

Roads and highways should not be construcied near shore especially parallel to the
coast. Only approach road may be built to the coast. Do not disturb coastal
vegetation and natural sand dunes  Sensitive habitats and breeding grounds skould
be avoided at all cost. Encourage walking and cycling and wherever possible pubhic

transport systems and ‘clean fucl’

Golf courses strictly not along beaches and beach tounsm site,

> \\ater sparts to be strictly planned and monitored.
¢ Avoid estuarics, shallow waters, sanctusries and fishing zones.
Speed limit of motorized boats ‘to be kept to the mimmum the l’uropca.r

standard is not more than 5 knots.
High powered boats for surfing etc be zilowed bcwnd the fishing sones only

*  Create special corridors for walersports - : :

* prakash Rcddy G& Su\.m\han V, Io the debt trap: the hunding aud galh.rmg comuinuities of

-\mhumm and Nicobar Ialands
* Coastal Tourism & Ecological Aspects — Beach Tourism

-
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. Do not allow spilling of petroleum products, discarding plastic and other wastes
in the open sea.

«  Duv not chase or collide with marine animals

giiibp aud unduwater diving be permitted wrhitranily and—undar —strist
MONITONNg, especially 1o areas 01 cutal 1ce1d aima vuna svaohlee wive [ 1L

and animals.

¢  No damaging or collection of these is allowed under any circumstances as part
of recreation.

» Discourage souvenir collection and selling of coral, shells etc. near tourism
sites,

» Sewage, waste, litter management must be part of the comprehensive tourism
management plans. Waste water treatment and solid waste treatment plants be made
compulsory and should be open to local bodies and environmental groups for
inspection. Waste management to be strictly undertaken. Avoid non-degradable
wastes like plastic carrier bags and drinks cans, Initiate systems like ‘deposit on
return’ to shops, restaurants and hotels in tourist locations.

> Malia always propagatoc the tourism potential nf a region in a glagmorous style. It is
cqually important that travel writers also point out the ecological and social

- charactenistic of the region. Also the media should be vigilant once tourism
activities are-on in the region and assess the impacts.

Time has come for all of us to actively parricipate in the conservation of this last frontier

for development. While developmeru is essendiud, it camot be at tho oost of the very
heing 4f the Coast. Let us not forget that our actions on the Coast have a direct impact
on the mainland.. We can and must use the resources of the coast but judiciously.
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How friendly is eco-tourism

Dr Igbal Malik

LCO-TRAVEL is becoming a part of the
lives of most ol the Indians.  Corbett
Tiger Reserve is visited by 40,000

visitors every year.  Kerala's Periyar

Sanctuary was visited by 36.000 people
m 1993 and Himachal Pradesh recerved
34.75.000 tourists the same year.

Pomt Calimerz o Tamii Nadu,  the

Rhododendron  sanctuary north - of
Stkkim or the snow covered peaks of

shrikhand and  treks  of Sarahan
Himachal Pradesh are a paradise for any
one yearning o gel away  from the
humbdrum ol the city life.

All of us have a right to experience the

tranquillity and  natural ambience  of

places: where no man-made  sounds
deaten the ears. the air s still fresh and
water clear and garbage dumps have not
overpowered the mountains and the seas.

Though the number of cco-tourists is
constantly increasing, the infrastructure
and management of the tourism industry
1= not scientifically planned.

The intensive rise of rapid, unplanned
and  uncoordinated  eco-tourism  has

resulted  in the  degradation of

cnvironment, This | <is - eskeng
tremendous pressure on the micro and
macro ccosystems  which, i turn, s
lcading to the loss of bio-diversity.

Tourism industry at present has adopted
a devastating practice, quite similar 1o
‘thoom cultivation’. It is constantly in
scarch of unspoiled arcas.

Resorts, which once used to be quiet and
picturesque, have in the recent past been

Ctransformed  mto  patchy  forests  and

crowded habitations repleted with smoke
and noisce pollution. ,

The expansion of tourtsm in Musseoric
has led 1o severe deforestation  and
ceological  degradation. [ixcessive
quarrving 1o supply  the increasing
demands for building materials o Doon
Valley has led to massive fand slides.

Unplanned municipal expansion of hill
resorts located on rivers and lakes has
led to the pollution of these water bodies.
Del Lake. which 20 years back, was the
pride of Srinagar is now a stinking
stagnant pool.

Yesteryear's  paradises ke Shimla.
Manali, Dharamshala and Kangra are 'C”
category spots now. Lakshadweep coral
islands do not have any proper organised
sewage and the ground water table is
constantly getting contaminated due to
influx of tourists. Like hill stations,
uncontrolled tourism is affecting our
sanctuaries and national parks too. No
tourist feels satisfied without having seen
a tiger from close quarters during a visit
to Bhandavgarh National Park, about
260-km from Khajuraho in Vindhyad
hills of Madhya Pradesh, not realising
the cffects of this mass exposure on the
natural behaviour the tiger.

There are some other negative impacts of

unregulated  tourism  also. In the
Maidives, the ratio of tourists to host
pnjaulalion is almost 33 per cent. and this
has resulted in 'high index of irritation’
amongst the locals for the tourists.

While the tourism industry should be
making a conscious effort to promote

9% EQUATIONS Dossier
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camp-ecotourism, 1n reahty the concrete
structures  dominate  even  the  latest
tourist snots.

Under the National Action Plan (NAP).
1992, the Pun-Konark-Bhubaneswar
triangle was designated as one of the 15
Special Tounsm Arcas (STA). By May
1993, a proposal for a 900-bectare 50-
hotel tourist complex along the Puri-
Konark marine drive was submutted.

The plan would entail the felling of a
reserved  forest. encroachment on the
Balukhanda Black Duck sanctuary and
the subsequent exposure ol the coast's
agriculture to the shifting sands and
cyelones that had once prompted the
authorities to plant the forest.

Bakal Fort in Kasargod district ol Kerala
1s another STA. Ttas a Rs 10 billion

project, which involves the building of

an international  arport. 15 luxury
resorts. a golf course and a convention
centre.
coconut and tobacco plantatons will be
destroyed  for this supposedly  Asia's
largest tourst resort.

IN India. the protected arca network has
increased more than five times in the last
two decades.  In 1970, there were 10
national parks and 127 sanctuaries in an
arca ol 23000 sq.km. In 1993, the
protected  area network  mcercased  to
1.32.000 sq.km. On this arca are located
66 national parks and 421 sanctuarices.

All this is the result of increased
consciousness 1o stop degradation and
save our biodiversity. But most of these
protected areas are becoming  popular
tourist destinations,

Eco-touasin or wikdhite viewing 1s the

most important non-consumptive use of

Around  3.000 hectares  of

Banning eco-tourism is not a solution to
problems hike the risk to various species
or irresponsible behaviour by tourists
which disturbs animals and damages
fragile ecosystem. There are a number
of ways to maintain balance between the
power and responsibility that we humans
are given.

These alternatives allow us to experience
"paradise” in any other name. while
maintaining harmony with environment,
thus ensuring nature's safety.

Tourism industry must promote the
wilderness coneept in its facibities and
lodges or campments should be so
designed that they harmonise with
existing environment and are simple and
L"asy Lo manage.

All inputs must be locally produced and
most of the revenue must be ploughed
back into that ‘Thabitat and local
community  developments. It s
imperative to minimise all the negative
impacts of tourism.

If cco-tourism 1s not tor short-term greed
but to conserve species in the long-term
it should -sensitise the finer senses of the
tourists in the mudst of nature. A bref
on the ccological characteristic of the
region along with do's and don'ts of
viewing wildlite must be provided to
cach tourist.
’

Wherever feasible, hides should be used
to enable game viewing rather than game
drives'

Development  has  seldom  been  an
equitable  process - the  developed
countries always taking more than they
give bul. eco-tourism can help start
redress the imbalance by helping rural
developing communities preserve their

wildlife, generating mullions of dollars wildlife, heritage and benefit

annually.. The returns from such "use” ceonomically.

can be far greater in the long run than

their ‘consumptive’ usc. Evening News 2/ Muarch 1996
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Take another look at tourism

Ann Daniya Usher

As dusk approaches. the plaintive echo of two gibbons calling to cach other through the forest
can be heard over the constant gurgle of a ncarby waterfall. T am sitting by the banks of the
Kwae Yai River. talking about the history of this place with Tai Sa, an cthnic Karen whose
ancestors have mhabited the forests of this Thai-Butina border region for centuries. He points
out elephant tracks just upriver, indicating that a mother and her young have recently passed

through.

This spot was to be the site ol a large hydro-dam that would have [ooded the heart of this
forest, blocking off key animal migration routes and drowning several Karen villages. The
Thai government reluctantly cancelled the project in 1988 in response to massive opposition
that extended from the local villagers to Bangkok scientists, environmentalists and the press,

Now this place is being eyed for LEco-tourism, and from the point of view of the industry and

its nature-loving customers. it is an ideal spot

Not only is it beautiful. It is part ol almost one million hectares of intact contiguous tropical
forest, the bulk of which is protected by Thai law inside two adjoining wildhfe sanctuaries:
Thung Yai Naresuan and Huay Kha Kaeng.  Their location at the conjunction of three
vegetation zones - the Indochinese, the Sundaic (or Malayan) and the Himalayan - has created
a spectal variety of flora and fauna, There are, for example, at least 450 species of birds
within the sanctuary boundaries. The biological uniquencess of the arca was recognized in its
designation as a UNLESCO World Herttage Site in 1991,

Local people are. however. not certain about whether they would benefit from Eco-tourism.

On the contrary, many Karen sense that Eco-tourism represents one more in a long series ol

state-driven iitiatives that would further erode their culture and, possibly, dispossess them off

their land.

[ try to explain the special meaning of the term 'Lco-tourism' to Tai Sa, telling him that many
environmentalists i the West see this form of travel as a key to generate the income needed
to conserve the last 'islands' of biodiversity in the tropics. But he is not convinced by my
explanation. Karens are forest people, he sayvs, The Karens of Thung Yai have for decades
been strugeling 1o defend their culture which, by definition. means fighting to protect the
forest ccosystem upon which their society 18 based. Money has hardly been the issue.
Apparently. linding my proposition illogical, he asks: “What does their money have to do

with protecting this forest?”

Tai Sa has walked every bit of this territory. e is the kind of person that ceotours in the
South depend on to navigate the way through the forest. to direet the elephants, and even to
cook and carry packs. A typical Swedish ccotour will have a Swedish guide 1o explain and
arrange and accommodate.  But without someonce like Tai Sa who knows the terrain, such
tours wou'! be impossible.

Asked how he would feel about serving as a puide. Tai Sa speaks with a determination. that s

borne out ol vears of struggle: "For peop
they want to come and study. to learn about the forest, we will do everything to help them:
%
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and they don't need 1o pay us anything. But these tourists would just come for their own
selfish pleasure. Let them keep their money. 1 will not be their guide.”

The implication. r;puud on numerous occasions and in many different words by Karen
elders in these parts. 150 Here we are fighting for our lives. If you want a playground, if vou
are looking for Disnevland. then go somewhere else. But if you see our struggle as part of
your own, then come. and we will welcome you.

Tal Sa's stand reflects the gap that has separated much of the industrialized world's "scientific’
concern about biodiversity conservation in the South, from the 'social and political ecology' of
the day-to-day struggles in tropical forest countries. As one of a very few non-Thai rangers in
the country working as sanct:tary management staff, Tai Sa experiences this conflict acutely.

A sanctuary ranger, Tai Sa fears that commercial ccotour groups would - like beach tourism
and golf courses and sex tours in Thailand - expand out of contr ol. As a Karen, he cringes at
the prospect of religious ceremonies being turned into mere curiosities. to be performed on
command according to the tourists’ schedule.  Judging by the way mountain people In
Northern Thailand have been exploited and degraded by the 'trekking' business. there 1s every
indication that the same thing would happen here.

The Karens of Thung Yai are already threatened from all sides. In addition to the proposed
dam. illegal poaching of” game by intluential outsiders. logging concessions, and military
security’ roads have Lmlan“w.d the integrity of this ecosystem over the years. The fact that
every one of these was thwarted retlects the strength of the local resistance, which includes
both Karen and Thai villagers from the surrounding provinees. and environmental allies in the
cities. But development itselt has become another threat. The same bureaucracy that accuses
them of being backward and tries to bring schools, clinics and running water into the villages.
now claims that they are too ‘developed” to be living inside a wildlife sanctuary. It 1s partly
for this reason. that the Karens are so wary of development. As one Karen elder puts it
"When vou talk about development. do vou mean material or spiritual dL\L!npnunl’ Because
il vou are highly developed spiritually. the material goods do not bring happiness.”

Ironically. the international interest sparked by the designation of these sanctuaries as a World
Heritage Site has inercased the precariousness of the Karens' situation. Though they have
inhabited the area since before the founding of Bangkok. and paid annual tribute to a long line
of Thai kings. they have no legal title to the land. State forestry officials who have wanted to
eviet the Karens from Thung Yai since it was cstablished as a sgnctuary two decades ago,
now find new support from those who stll argue that to secure the biodiversity, the Karens

have to leave.

Though commercial tourtsm is not normally permitted inside Thai wildhte sanctuaries. there
is growing pressure from the tourism industry and other quarters to open up Thung Yai and
Huay Kha Khaeng specially to ccotourtsts. A World Bank biodiversity project. under the
Global Environment Facility. proposes the introduction ol ecotourism as one 'sustainable”

way 1o use the area. The same project identifies the Karen people hiving there as a threat to
the biological diversity and. while reluctant to propose forced eviction, recommends their
removal from the sanctuary. ,

With a characteristic twist, Tai Sa notes: "We have our ancestors to blame tor our
predicament. 11 they had not protected these forests over so many centuries. we would not be

threatened with eviction today.”
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Tai Sa challenges us to take another look at Eco-tourism. Marketed as a rare opportunity (o
see 'wild' nature, 'exotic’ natives in their 'original’ state, with the security of knowing that your
money is helping to protect the environment, the ecotourism package is summed up perlectly
by one Swedish travel magazine, which calls it "travel with a clean conscienee”. (resa med
rent samvete) This may be the stuff of dreams, but it has about as much to do with the reality
of tropical forest socicties, as it does with Sweden's own Northern "wilderness”.

Ecotourism feeds on the same kinds of romantic notions about nature that underly much of
the Western - and especially American - conservation cthic. It paints an idyllic vision ol a
nature separate from civilization: one that is pristine, untrammeled. and unblemished by
humans except, ol course, for primitive (photogenic) indigenous people. Tt offers an escape
from a drab, dchumanized urban life and a chance to enter a strange. beautiful and endangered
world. A little more expensive than the average five-countries-cight-days tour, it provides the
added promise of eleansing your conscience while you enjoy vour annual holiday.

Hidden behind this cheap mythology is the complex political and cultural history of the place
be it Thung Yai or the Brazilian Amazon or Yellowstone (the world's first national park) in
the United States.  Also obscured by such cliches are the indelible marks made by human
societies on supposcdlv-wild nature over centuries, or even millennia, of habitation.

The Amazon forest is no more "virgin' today than Yellowstone was when, in 1872, the last
Miwok Indians were driven out in order to make the new park "sale' for the 19th century
version ol ceotourists.  Just as the arca that we now call Yellowstone was shaped for
thousands ol years by the fires, planting and hushbandry of the Shoshone, Crow. Bannock and
Blackfoot. so the biological diversity ol the Amazon is as much a "product’ of human genius

as 1t 1s a product of nature.

Similarly, the Karen people have vast knowledge ol the forest ccosystem, using it for
collecting veactables and medicines. building material and fibers, as well as for their
agriculture,  Studies reveal that the diversity of plant species in the regencerated forest ol a
Karen fallow can actually be higher than the surrounding "natural” forest. "Perhaps the
wve a culture that understands nature conservation ‘better than

covernment realizes that we
the forestry scientists - and that’s why they want to destroy it by forcing us to leave.” says Tai

S

Karen knowledge - as much part of the ‘heritage of this World Heritage Site as the tigers and
tapirs and wild bulTalo - is connected 10 a system of beliefs about the natural environment that

combines Buddhism with animism,

Giibbons are. Tor example, held sacred by the Karen. According to their beliell the killing off
gibbons - .hich are tikened o humans because they are one of our primate-cousins that pair
for lite - is cquivalent o murder.  There are three nature spirits, the goddesses of the river
Mae Khongkha, the carth Mae thoranee, and the rice Mae phosop. cach of whom s
worshipped in elaborate ceremonies at key moments in the cycle - farm site scelection,
burning. planting. h;l-r\'csling.. New Year. As such, the coneept of private property does not
exist in traditional Karen communities. Tai Sa explains: "We have to ask for permission to
use the Land- from the carth eoddess. and show thanks by offering flowers and incense and

candles.” Land is a manifestation of the goddess. and therefore cannot be owned.

Much of Karen culture has stayed alive in Thung Yai because of the relative isolation of the
communitics from the dominant society, It the Karens are forced to leave, they will almost
certainly be resettled outside the forest on rectangular plots of private land. Given the dismal
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fate of similar resettlement villages. little of their knowledge. cultural heritage. or even
language is likely to survive tor long.

Imagine a scenario in which Thung Yai is closed to one group and opened to another, in the
name of conservation. Ecotourists coming to the sanctuary to watch birds and observe the
biological diversity would be caretully shielded trom the conflicts that perceded their arrival.
Their only hint would perhaps be their silent guide - someone like Tai Sa - who would lead
them through the forest. It would not be the first time that an ecotourism site rested on the
exploitation of its original inhabitants. but this would not lessen the tragedy for the Karens [
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ECOTOURISM: -

A Tool for Sustainable Development

David Barkin

Abstract:

Leotourism, o be successtul, must “promote sustainable development by establishing a durable
productive base that allows local inhabitaits and ceotourist service providers to enjoy rising standards
of living. An ccotourist project must incorporate the social dimensions of productive organization and
environmental conservation. Based on the experience of the over wintering reserves of the Manarch
Butterfly in west-central Mexico. we suggest that unless ccotourism actively incorporates the local
socicty into service planning and provision. and includes programs to meet the fundamental needs for
income and emplovment for all people in the region, the special qualities of the site and its flora and

fauna may be irreparably damaged.

Introduction

Licotourism projoces must go bevond prevailing notions of "the overlap between nature
tourism and  sustainable tourism™(1) to encompass the social dimensions of” productive
organization and environmental conservation. Eeotourism must do more than create a series
ol activities to attract visitors, offering them an opportunity to interact with nature in such a
way as to make it possible to preserve or enhance the speeial qualities of the site and its flora
and Tauna, while allowing local inhabitants and future visitors to continue to cnjoy these
qualitics. They must also establish a durable productive base to allow the local inhabitants and
ceolourist service providers to enjoy a sustainable standard of living while offering these

SCIVICCS.

The study of ceotourism offers many opportunitics o reflect on the importance ol

sustainability, and the possibilities of implementing approaches. which move us in a new
dircction. But it also suggests that there are significant obstacles. Overcoming these obstacles
requires more than well-intentioned policies: it requires a new correlation of social forees, a
move towards broad-based democratic participation in all aspects of life, within cach country
and in the concert of nations. Strategics to face these challenges must respond to the dual
challenges of insulating these communities from further encroachment and assuring their
viability.

The obstacles are an integral part of the world system, a system of increasing duality,
polarized between the rich and poor --nations. regions, communities, and individuals. A small
number of nations dominate the global power structure. guiding production and determining
weltare levels. 1ne remaining nations compete among  themselves to o offer lucrative
conditions that will entice the corporate and financial powers to locate within  therr
boundarics. Similarly, regions and communities within nations engage in self-destructive
forms of bargaining --compromising the welfare of their workers and the building of their
own infrastructure-- in an attempt to outbid cach other for the fruits of global growth. The
regions unable to attract investment sufter the ignoble fate of losers in a permanent cconomic
olvmpics, condemned to oblivion on the world stage. their populations doomed to marginality

and permanent poverty.
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Sustainability is not possible as long as the expansion of capital enlarges the ranks of the poor
and impedes their access to the resources needed for mere survival. Capitalism no longer
needs growing armies of unemployed to ensure low wages, nor need 1t control vast areas to
secure regular access to the raw materials and primary products for its productive machine:
these inputs are now assured by new institutional arrangements that modified social and
productive structures to fit the needs of capital. At present, however, great excesses are
generated. excesses that impoverish people and ravage their regions. Profound changes are
required w iacilitate a strategy of sustainable development: in the last section we explore such
an approach. suggesting that ecotourist development strategies may contribute to promoting a
new form of dualism: [i]a dual structure that allows people to rebuild their rural societies,
produce goods and services in a sustainable fashion while expanding the environmental
stewardship services they have always provided.[1]

Research shows that when given the chance and access to resources. the poor are more likely
than other groups to engage in direct actions to protect and improve the environment. From
this perspective, an alternative development model requires new ways to encourage the direct
participation of peasant and indigenous communities in a program of job creation in rural
arcas o increase incomes and improve living standards. By proposing policies that encourage
and safeguard rural producers in their efforts to become once again a vibrant and viable social
and productive force, this essay proposes to contribute to an awareness of the deliberate steps
needed to promote sustainability.

Ecotourism is widely believed to be the perfect economic activity to promote both
sustainability and development. In this essay we examine the relationship between these two
goals and end up with some reflections on the organization of specific projects.

A. Sustainability

Sustainable development has become a powerful and controversial theme. creating seemingly
impossible” goals for policy makers and development practitioners. Prevailing trickle-down
approaches 1o cconomic development enrich a few and stimulate growth in "modern”
ceonomics and sectors within traditional societies, but they do not address most people's
needs: morcover. they contribute to depleting the world's store of natural wealth and to a
deterioration in the quality of our natural environment. A new discourse of sustainability 1s
emerging. one that troubles thoughtful people, who are realizing the difficulty of
implementing such an approach. When tully understood, people realize that [i] present levels
of per capital resource consumption in the richer countries cannot possibly be maintained
much less generalized|i] to people Tiving in the rest of the world.

[i]In the ultimate analysis. we rediscover that in present conditions, the very accumulation of
wealth creates poverty.[i] While the poor often survive in scandalous conditions and are
forced to contribute to further degradation, they do so because they know no alternatives.
Even in the poorest of countries, social chasms not only prevent resources from being used to
ameliorate their situation. but actually compound the damage by forcing people from their
communitics and denying them the opportunities to devise their own solutions. For this
reason. the search for sustainability involves a dual strategy: on the one hand. it must involve
an unleashing of the bonds that restrain people from strengthening their own organizations, or
creating new ones, to use their relatively meager resources 1o search for an alternative and
autonomous resolution to their problems. On the other hand. a sustainable development
strategy must contribute to the forging of a new social pact. cemented in the recognition that
the eradizztion of poverty and the democratic incorporation of the disenfranchised into a more

diverse productive structure are essential.

[ B
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[1]Sustainability. then., s about the struggle for diversity in all its dimensions. [i] International
c::m]mighs o conserve germplasme to protect endangered species. and to create reserves of
the ‘biosphere are multiplying in reaction to the mounting offensive, while communities and
their hard pressed members struggle against powerful external forces 1o defend their
individuality. their rights and ability 1o survive while trving to provide for their brethren. The
concern for biodiversity. in its broadest sense. encompasses not only threatened flora and
fauna. but also the survivability of these human communitics. as stewards of the natural
environment and as producers. Internationalization has stymicd this movement towards
diversity. The powerful ccondomic groups that shape the world economy (transnational
corporations and financial institutions. and influential local powers. among others) are
striving to break down these individual or regional traits, molding us into more homogenous
and tractable social groups. They would position us to support the existing structure off
incquality and 1o engage in productive employment: and. for those Tucky cnough to enjoy

high cnough icomes. to become customers.

B. Self-sufficiency and the rélationship between production and
consumption

A crucial issuc in developing a strategy of sustainability is that ol self-sufficiency. The
exnisting process of integration into the global trading system promotes specialization based on
mono-cropping systems. Although sustainability does not lead to autarchy. it i conducive to a
much lower degree ol specialization in all arcas of production and social organization.
Historically, Tood self=sulficiency emerged as a neeessity in many socicties because of the
precariousness ol international trading systems: specific culinary traditions developed on the
basis ol highly localized knowledge of fruits and vegetables, herbs and spices. Although the
introduction ol green revolution technologies raised  the productive potential of food
producers tremendously. we soon found out how hard it was to reach this potential and the

high social and environmental costs that such a program might entail.

Food sell=sufficiency is a controversial objective that cogently raises the question of
autonomy. Although development practitioners are virtually unanimous in rejecting calls for
extreme specialization, there is general agreement on two contradictory factors in the debate:

1) Local production of basic commodities that can be produced cqually well but more
efficiently elsewhere is a luxury few socicties can afford, [i]if and only 1f]i] the resources not.
dedicated to the production of these traded goods can find productive employment elsewhere:

and

2) There are probably few exceptions to the observation that greater local production of such
commoditics contributes to higher nutritional standards and better health indices. In the
context of today's socicties, in which incquality is the rule and the forces discriminating
against the rural poor legion, a greater degree of autonomy in the provision of the material
basis Tor an adequate standard of living is likely to be an important part of any program of
regional sustamahility. 1t will contribute to creating more productive jobs and an interest in

better stewardship over natural resources.

There are many parts of the world in which such a strategy would be a wasteful luxury. It
would divert resources from other uses that could better contribute to improving well being.
But even when the importation of basic needs is advisable, people concerned with sustainable
development raise questions about modifying local diets so that they are more at tuned to the
productive possibilitics of their regions: in the current scene, the tendency to substitute
imported products for traditional foods is having terrible consequences for human welfare in
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many socienes. (2)

Food self-suttficiency. however, is only part of a broader strategy of productive diversification
whose tenets are very much a part of the sustainability movement. Historically, rural demzens
never have been 'just’ farmers, or anything else. for that matter. Rather, rural communities
were characterized by the [i]diversity of the productive activities in which they engaged to
assure their subsistence.[i] It was only the aberration of transferring models of large-scale
commercial agriculture to development thinking in the Third World that misled many into
ignoring the multifaceted nature of traditional rural productive systems. Sustainable
development strategies directly face this problem. attempting to reintroduce this diversity. as
they grapple with problems of appropriate scales of operation and product mix.

C. A strategy of democratic participation for rural diversification and
productive improvement

Sustainable development is an approach to productive reorganization that encompasses the
combined experiences of local groups throughout the world. The techniques for
implementation vary greatly among regions and ecosystems. A single common denominator
pervades this work: the need for effective democratic participation in the design and
implementation of projects. Another lesson from recent experience is the importance of
creating networks to support and defend this work: without the mutual reinforcement that the
international grouping of NGOs provides, the individual units would not be as effective n
obtaining tunds for their projects, in obtaining technical assistance for their implementation.
and political support against intransigent or incredulous local and national politicians and
institutions. (Friedmann and Rangan. 1993)

Sustainable development. however. is not an approach that will be accepted, simply because
"its time has come.” In the final analysis, it involves a political struggle for control over the
productive apparatus. It requires a redefinition of not only what and how we produce but also
of who will be allowed produce and for what ends. For organizations involved in projects of
sustainable development in rural arcas. the contlict will centre around control of mechanisms
of local political and cconomic power, and the use of resources. The struggle to assure a
greater voice in the process for peasants. indigenous populations, women, and other
underprivileged minorities. will not assure that their decisions will lead to sustainabl¢
development. But broad-based democratic participation is the best way create the basis for a
more equitable distribution of wealth, one of the first prerequisites for forging a strategy of
sustainable development. :

D. Dualistic Development: A strategy for sustainability

Global -integration is creating opportunities for some. nightmares for many. In this
juxtaposition of winners and losers, a new strategy tor rural development is required: @
strategy that re-values the contribution of traditional production strategies. In the pruun
world ecemomy. the vast majority of rural producers in the third world cannot compete on
world markets. Unless insulated in some way. their traditional products only have ready
markets within the narrow confines of poor communities suffering a similar fate.

But these marginal rural producers ofter an important promise: they can support themselves
and make important contributions to the rest of society. Present policies are driving peasants
from their traditional activities and communities. (Barkin, Batt and DeWalt 1991) Peasants
and indigenous communities must receive support to continue living and producing in their
own regions. Even by the strictest criteria of neo-classical economics, this approach should
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not be dismissed as inefficient protectionism, since most of the resources involved in this
process would have little or no opportunity cost for society as a whole.(3)

In effect, we are proposing the formalization of a dual ecconomy. By recognizing the
permanence of a sharply stratitied society, the country will be in a better position to design
policies that recognize and take advantage of these differences to improve the welfare of
people in both sectors. A strategy that offers succour to rural communities, a means to make
productive diversification possible, will make the management of growth easier in those areas
developing links wiih the iniernational economy. But more importantly, such a strategy will
““offer an opportunity for the society to actively confront the challenges of environmental
“#management and conservation in a meaningful way, with a group of people uniquely qualified
““for such activities. (4)

The dual economy is not new. Unlike the present version that permeates all our societies,
confronting rich and poor, the proposal calls for creating structures so that one segment of
society that “chooses’ 10 live in rural arcas finds support from the rest of the nation to
implement an alternative regional development program. The new variant starts from the
inherited base of rural production, improving productivity by using the techniques of
agroecology. It also involves incorporating new activities that build on the cultural and
resource base of the community and the region for further development. It requires very
specific responses to a general problem and therefore depends heavily on local involvement in
design and implementation. While the broad outlines are widely discussed, the specifics
require investment programs for direct producers and their partners. (35)

-« What is new is the introduction of an explicit strategy to strengthen the social and economic

sebase for a dual structure. By recognizing and encouraging the marginal groups to create an

spalternative that would offer marginal groups better prospects for their own development, the
dual economy proposal might be mistaken to be the simple formalization of the "war on
poverty” or "solidarity" approach to the alleviation of the worst effects of marginality. This
would be erroneous. Rather than a simple transter of resources to compensate groups for their
poverty, we require an integrated set of productive projects that offer rural communities the
opportunity to generate goods and services that will contribute to raising their living standards
while also improving the environment in which they live.

E. The Limitations of Ecotourism: The Monarch Butterfly

The Monarclr butterfly and its 5,000 mile trek between Canada and Mexico have come to
symbolize the bridge that 1s bringing the three nations of North America closer together,
forging a single trading bloc. The phenomenon of the over-wintering of the Monarch
Buttertfly was "discovered” some 20 years ago (1974-1976) wpen researchers from the
University of Florida finally traced the flight path from Canada. Of course, their presence was
well known to local residents and to a broader segment of the population in west-central

“Mexico from time immemorial. but with the publication of the details of the journey in
‘Scientitic. American” and “National Geographic™ magazines, its social and economic
significance altered conditions in the region.

Once announced to the world, the spectacle of the wintering lepidoptera began to attract
hundreds of thousands of visitors who make the pilgrimage to the reserves that were created
so that this winged caller might emjoy some degree of protection from the ravages of
encroachment by human activities. As a result, many of the people living in the region have
come to resent the intruder; its annual visits have brought increasing government regulation of
their lives, effectie appropriation of their lands. intense” social conflict and heightened
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immiserization.

There are serious social and economic problems in the protected area. Many of these
problems are simply local manifestations of the larger crisis of Mexican society, making it
difficult for poor rural producers to survive by continuing their traditional activities. In this
protected area. people have been particularly affected by specific conservation measures that
intensified the adjustment process. The declaration of certain important are as to be part of the
nuclear and buffer zones of the reserve. led to a prohibition or severe restriction on traditional
forestry activities, without offering the communities or their members compensation for the re
classification of their lands or alternative productive opportunities with which they might earn
a livelihood elsewhere in the region.

The region's problems and those of the communities did not begin in1986 and cannot be
attributed solely to the butterflics. Local systems of control by economic elites and political
bosses were an important part of the local scene long before the visitors acquired their new
found fame. Industrial demand for sources of pulp, and local mechanisms to concentrate the
wealth and opportunities were already creating pressures on the torests and dividing
individual communities as well as pitting one against another. The opportunities created by
the unbridled expansion of tourism and the arbitrary distribution of the spoils among a very
small group of people compounded the problems.

In this environment. a new approach to regional development is required. While there 1s a
general recognition that ecotourism can offer more opportunities to the people, it is also clear
that without other, complementary productive activities that create jobs and income, the
people in the region will continue their environmentally destructive activities that also
threaten the viability of the fir forests in which the Monarch nests.

A local network of NGOs and confederations of communities and productive groups has
begun to play an important role in creating these opportunities. There appears to be an
understanding of the great cost that was incurred as a result of the internecine warfare that the
strategies of bureaucratic imposition created. The principal limitation, [ think, is the lack of a
mechanism for the various groups to implement realistic productive strategies; they need
information about resources and markets, as well as mechanism to channel available
resources more effectively. The organizations require a process of local co-operation,
constructed on a firm basis of broad-based effective local participation. This is the route to
creating a "dual society” in which ecotourism would contribute to an overall strategy of
sustainable development. ’
"
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ENDNOTES

\ definition offered by a leading scholarly participant in the discussions of the theme., Kreg
Lindberg, of Charles Stuart University in Australia, in the Internet discussion group "Green-travel’
(@rigc.apc.org) on 14 March 1996, He adds: "because 'true’ ecotourism (i.c., veriliably sustainable
nature tour lsm) is comparatively rare, perhaps we are left with ceotourism as a goal."

The complexity of the task of ending hunger is widely recognized. But recent literature has stressed
the social rather than the technical (or supply-based) origins of famine and hunger: Sen (1981, 1982) is
a particularly effective exponent of this point. while others have gone into greater detail about the
"social origing” of food strategices and crises (Barkin et al. 19902 Gareia 198 1; Barraclough 1991). The
"modernization” of urban dicts in Nigeria. by substituting wheat and rice for sorghum and millet. is an
coreious case of ereating dependency, reducing opportunities for peasant pm(lmus and raising the
sochtl cost of feeding a nation (see Andrea and Beckman 1985),

3. Many analysts dismiss peasant producers as working on too small a scale and with too few resources
to be efficient. While it is possible and even necessary to promete increased productivity. consistent
with a strategy of sustainable production, as defined by agro-ccologists, the proposal to encourage them
to renuain as productive menmbers of their communities should be implemented under existing

conditions.

In much of Latin America, if peasants ceased to produce basic crops, the lands and inputs are not often
simply transferable to other farmers tor commercial output. The low opportunity costs of primary
production in peasant and indigenous regions derives from the lack of alternative productive
employiment for the people and the lands in this sector. Although the people would generally have to
seek income in the "informal sector.” their contribution to national output would be meager. The
ditterence between the social eriteria for evaluating the cost of this style of production and the market

valuation is based on the determination of the sacrifices “society” would make in undertaking one or the
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other option. The theoretical basis for this approach harks back to the initial essay of W. Arthur Lewis
(1954) and subsequent developments that find their latest expression in the call for a "neo-structuralist”
approach 16 development for Latin America (Sunkel. 1993).

4. Much of the literature on popular participation emphasizes the multifaceted contribution that the ’
productive incorporation of marginal groups can make to society. (Friedmann 1992; Friedmann and

Rangan 1993:Stiefel and Wolfe 1994) While very little has been done on specific strategies for

sustamnability in poor rural communities, it is clear that much of the experience recounted by

practitioners with grassroots groups (e.g. Glade and Reilly 1993) is consistent with the principles

enunciated hy theorists and analysts like Altieri (1987). .
5. For the more general discussion, see Adelman 1984 and Barkin 1990, ch7. FUNDE (1994) offers a
specific program for the re-conversion of El Salvador based on the principles discussed in Section 4 of
this paper. The proposals of groups like the IAF and RIAD offer specific examples of ongoing
grassroots etforts to implement initiatives like those discussed in the text. The Ecology and
Development Center in Mexico is pursuing a program of regional development consistent with the
proposed strategy. (Chapela and Barkin 1995)

CALL OUTS

P.2: A dual structure that allows people to rebuild their rural societies, produce goods and services in a
sustainable fashion while expanding the environmental stewardship services they have always
provided.

The poor are more likely than other groups to engage in direct actions to protect and improve the
environment.

P.4: Rural communities were characterized by the diversity of the productive activities in which they
engaged to assure their subsistence.

p. 5: We are proposing the formalization of a dual economy. By recognizing the permanence of a
sharply stratified society, the country will be in a better position to design policies that recognize and
take advantage of these differences to improve the welfare of people in both sectors.

P. 6: the proposal calls for creating structures so that one segment of society that “chooses” to live in
rural areas finds support from the rest of the nation to implement an alternative regional development
program.

P. 6: Rather than a simple transfer of resources to compensate groups for their poverty, we require an
integrated set of productive projects that offer rural communities the opportunity to generate goods and
services that will contribute to raising their living standards while also improving the environment in
which they live. r

P.7: The problem of ecotourism in the Monarch buttertly reserves are discussed at length along with a
proposal for an altemative dualistic strategy in Gonzalo Chapela and David Barkin, *‘Monarcas y

Campesinos: Una estrategia de desarrollo sustentable.”
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