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THE SILENT VALLEY CASE: .{N ECOLOGICAL
ASS ESSlrl En{T

ll.t. Pratod

Lack of propcr apprccirtiorr ol' cuvilorrrrrcrrt.rl iu[rrrnr:rrion
rnay oficn lcad to dccisionr going agairr't Ilrc intclclt o,' rlrc
gcncrrl public. Conrcqucntly, prioriry i.r givcrr to dcvclopnrcnrrl
.ctiyi!ict aimcd at lhort tcrrn bcncfiu ovcr corrlcrvation oricntcd
actions with a long tclm pcrtpcctivc of rustrrinrble bcncfiu. It ir
thir unforrurrarc poritiol rhlr prortgrrcd rhc aurlror to cvaluutc
rhc judgorcnt pronounccd by rhc Kcrah High Court r.rn 2nd
Januery 1980 it ,lwittl tot Prct.<tion o! Sihnt Volky v, Union o!
tdioL , TIlc judgrncnt war nor rcporrcd. Hcncc I lrlvc givcn an
crlrrct ir tlrc .r;rptndir, l,rtiriorrr wcrc lilctl rcchiug u writ ftrr'.
bidding thc Stalc of Krrul.r frorrr procccdilg t(, cr)ltrt.uc! it
hydro-clcctric projcct at Silcur Vlllcy.l Thir vcnrurc wus rcprc.
rcnrcd :rr frEr.rghr wirh JdvGr)E cooJcqucrrccr dclctclioru 1o thc
cnvirgnmcn!. ExSrrrs including rcicntirr lttaclrcd to rhc Dcparr-
mcnr of Scicncc and Tcchnology, Covcrnmcot of India had
warncd againtr rhc propo:cd corulrucrion. Environrncntelirrr,

grcaI co-nccrn lrrd joinctl rlrc clru, r.r, 
^rlcr,r.rqncirrg 

rlrc 5tlcrrt \ rllcyHydro-Elccrric lrrojccr c.rllcd SVHtip.

. Thc rdvcrrc cllccu from rhc convcrtion of Silcnt Vallcy inro. hydro-clccrric projccr, ar tirrcd in rtrc.l,rigm.";:;;_"'^, ""
(i) thc dcforcrralion w.rr bound ro affccr rhc climariccondirions iu rhc Sra r

t he Sta tc,r t,, r;i ;;::'"'t ;:l'-":';'::,,:r. j:X;,: ;:moruoon,

(ii) thc prcrcrv,rtion of r[c forcrts war nccdcd fi-rr con<luct-ing rcrcarch in rncrJrcrnc, pcrr control, brecdinp ofcconomic planrr and a varicty of purporcs, onJ-"" 
-'

(iid) thc dcforcrrarioD w.rt
brhncc of narurc.

boqod ro inrcrfcrc with thc

(

O.P. No. 2$9 .nd !025 of 19r9. ft'G rr.ririoncrt 'c!.:-(| ) So.i.rv
for Protcction of Silcrr VrtlGy (Rc*d.).'rcprc..nr.d bv ir,'i."irri,l
S-ccrcr.ry R.X. Rrrrrcrh, 2 {-1. Jryentlti' buildi"Br,' C!licut.l .,d
(2) Mr. Il.X.\. Po ,, I\l..tJu.rt, K.rihirrrr,p:rrhy. Areli li.O. .l'l,c rc,u.,,.
d€nr! E€r. (l) U',n," oI lrllrr, rclac|cr)r<r.l Lv Stcrtiery ru (juvcrnniclr_
Ilr ,'rrrr uf AIrr(,'lrrrrc errd I,rrxrriurr (Drlrrrucrrr of Arricllrurc)_ Ntw
D.l i. (?) Sr.rc of !irrrtr rcIr<<,,r(t IJi il ct' SGcrGr.riro U,rvcrii,,c,rr.Inr.',Jr, ,r J"d (J, X.'.1. Lt..r,5ctr) 8or.(t, frivehtl|urrr.
'11,. t/.rrtru'r lrrr,rcd our ttrJl lt,r Sil.,,t \'.ll(r tr rtr( (lrrrri.t uf l!l{hrr
c-trtar,crl .".c uf l,,JiJ', 1",{.,r rr,,tj(rl. cr(.ur.(n t.rsr, Jr,d i, rlr< ultvr.!ll{.ul vtrrlr tu,(r( .,t rl,( \\(,r(r,, (;hrt,. lr ir€,rir,JtrJto h.v..
c,'ntinuoro r<(r,,d ot r,,,r lr- rlurr 50 'r,ttt', , \.J,,In rvr,l,/r,,xu,v hittorvbirh ilr!€rt..,,d (o,,,t/lr\ ttorr Jr,(t lJur,J. lr r r vr,rrlrrt ,.*.riUl. fooj,.ro.r.c hl',ch (,,,r.',., 

',.rx,r',Jtt errrl Ui,rt, irr rLc vallir. A luubcr or
cr,rlerrs.rG.l plerrr enC rrrirr,rl, tjvt rhcrc. thcfuroir r,", f"rrn r.r"m:D' r',lturr. t fun.rroi,r. 'l h.y r(li,,lJrc s:rrcr rupply r.it,c plrlrrr bih.r(r r,, rhc rort, rct<e,ir.t ir rlurlr r!.rwI, t,rirrrrir,irrr rtrthldrol,,8i.JI LrlJn(( Jr,J rr.,trr,X il,(^l, Ir,rt rtruurlrrr iI rhc olii|'r.
5<r'l rrorror ir lrctcr,rtrj .rrrrl ttrc clirruric rur,rtirrorr ul rtrc wLolc irtr ir,csul.t<d l,) rlrr [1116r:.

]-l: ,..i:,.r had providcd proqf frorn availablc rcicnriric, rocio-(conomic ertd tcchnical rrur.lit
,."rdiry.adn,irtcd' rhr.';;;;"Ji',;: t". "ii;::::.,.:,1:"r;.lj::l:
ll ranctioncd and rc! ut, wou.ld llH.,",;;, ;;;' ;;;ji ;' ",;: j il;;::, ",:iff 

; il jJ.'ilTiT j:::
coruidcrarioru and rccrru rc hi;vc 

-bccn 
g"tJ;i t ;ii.-nilj,:";drnti-contcrvational argunrcotr rdvanccd by thc Sratc Govcrnment,llrc groundr on which thc iup",i,i;"; ;;; ;;;;.1; il,tffiI, war pronounccd a,rd rhc

l. Thc qucrtion of ccological upscr lilcly to rclult frornthc cxecuaion of the pro.;ccr war rcadily coruidcrcd.
2. I'hc locarion ir idcal for a lrydro_clccrric projccr, wlriclrwou.ld .prr.rducc curuirlcr..bic .*"rr, 

"f;;;;; ;;;;:chcapcrt ratc.
3. 1'hc Lcgislarurc of Kcral.r war of rhc unanirnou.s viovrh.r rhc projcct wal ol.cruci.l i,,,p"r,.;;;-;;';;;S;

.urd a rcsoluriun was uuarrirrrously ird"p,"a 
"r, 

fi.O.lszucxprcrsilg orrxicry orr thc contirruiog ia.y, fr*il.rl"

.1[tiffl ii,jtji'j:i,#lt[:;!ffi ]s!:*H:irj#ry
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un i.1' lY, ii.

{. Thc acriori tatcn to implcmctrt lhc icY<nltcn !3fc'
guards rccomorcndcd by thc Task l'orcc sPPoin(cd t'y

' ihc N.rtic,ual Cotnmitrtc orr f'.llvirotrttrcntal Planrring

anr.l (lo'r,rdination (NCliP0) rltt'w: :lcat'ly tlut tltc

Govtrr,rn, trrr' lllitrd w.rt i.ddr.'rrtd lo tllr quclliolr of
rlc ccologicul arpccrr irrvolvr:d in rllc exccution ol tlrc
projcct lod its irnpacl uPon llrc l'rtlrc'

'Ilrc jurlgtrlcDr rtlicJ ttrorc '.ltt 
govclnlrrtlttilI poritiotl tltatt ott

irrry'otlrcr cotrsidcrlriottr. 'l hc Cotrrt wcll' on:'

But irr tlrir rcliotl wc cJnnol :tubtriturc our jurlgtucttr for, tlr:rt

Ji-rir"'Co""t,,rnanl, olt tllc (lrtcrtion ir! to rtlrcilrcr.r rrJtionJl

.trtat is to bc tttr:rc cottvetlicrrtly utili:crl lr ir hydro'tlecttlc

llli';,lllllr:i:;i;ii "1,:::il:,l,:"":,! *iilJii:"'i:,:' 
;..1,.,u'ii[1

;;;;:;;;; trfl,il 'cr"'ioir, rtrd 'rvoi'lrrrcc ut orlttr dt:lctctiour
.lf..tr oll llr( c(rl llDl\rlrl I Y.

'l lrir quot.rrion irtclf ir rullrcicot lc:tillrolry li'r tllc vcry

llr- prioriry uf <nvirrnlncttt'rl irrucr in rltcit' lrrittr'ls' 'l'ltc rolc

p,rr1r',r" ,rl" r1.rp,ro:ching tlrc lligh Cotrtl rvar tr"r gtt-jurticc io l
a.^." *1,.r" tlrc p.:tilirrrcrr wcrt cotlvittccd tltlt llrc Covctttrntnt

did rr(rl Jl ull conridcr thc quc)liul! ul'ccologic'rl irrrb'rlarrcc likcly

to roult fr,rtn tllc crccuti(nr of rlrc pr'riccr 'rtrrl tlrc Govi'r'tttrrclrt

corrridclcd ro utili.:c tucll 'r n'rtiotrJl ilttct 'lt a Iyrlto-cl':ctric

Lrror<ct r.tltcr tlutr tct.ritt ir, pri'rirtc 8l'''l y, t(, l'rclurvc lblctlt

l,ri wrldlitc, to PrrYcnr roil cruritrtt 'rrrd ro rvuid otll(r dclctcriour

cllccLt on rtrc coirrm,rniry. Corning to \oow uf rlrc rrrovc to build

e hydro-clcctric projccr irr thc Silcnt Valley, nri^ny pclsoru

g"n,rin"ly i,,t"."rt"J in thc wcll'b':iug of tltc country irnrl tltc plo-
Y a,iru uf allc (clrclic h rit.rgc, rcprc:cttrcd bcl'rrc tltc rutltutitic'
',t," i,q*,i"" 

'tll.r( wu,ltl rc'ult l'rr)rll tlrc pr'upr'r:crl prujuct' A

dcr,.ilc-d rcprcrcrrt.rlioll w'rt trr'rdc bcforc tllc Clticl Nlirtirtct ol

{. l'rt. { of rllcJu.lt'uc r (," rbc 'PPG|du)'
5. !r-urbir P'2, e rcpro'. rretiou 'r6r'c'! bY l5 tcicrtr!t!' {0 Prolct'u'r 'nu'' .---i.i-..i "f-i, 

LJ por'griuurrc irurlcnu o( cc"loSv trr'l I6u crrrrtn'
It-"J-,u. tr" t llrurrir on lrirb l'b'u'rv, l9'd' A tcPro'r(rrrorr
'.;;"'h;;;. j;y-,; ;..i s""'o"' to rh' ct,r.rsr" tn'li'rr Bo'rd ror

w-,rir.r., p",,,i;r ..sr !b. c.r.r*ophic cllc<t o( rus "l ]]i]",.11 
t.11;

rlrrlr:. lr rxlrrbircd irr ccologicul iltircracy by subnirrirrg in rlrc
cuurrr, r'..rtlid.rvit tl\rlh. lot.tat do rct atut !lor,& ad &or,ghu ia tlu
pllilr. Urrdcr' llrcrc circuursturrcc! olle carutoa uy rLat rhc
quc:tiou ol lrr ccologicul upct lilr:ly to rcsult froot thc cx(cutiol
oI t[c projcct rv.u plrpelly crlrridclcd Uy rlrc (lovclnrrrcrrt.

It ir irrtcrcsrirrg ro rrotc wlrur tlrc chailrrrlrr ul'tlrr:'l'usl, l'ortc
.r1r1r,rintcd by NCIiPC to crrrrrirrc t[c pr.ojccr lr.rd raid ubour rltc
irnplerrrcutariorr ul'thc rlli:gu;rrdr. llc wrorc to rllll (ir.rvcr rrrucrrr
ul Kctala rlrat thc'l'usli f'olcc wus conrplcrcly nristahcrr irr lscuut.
rrrt'rrding tlrc r;.li'gullds. Acetldirrg to hirl, rlre rl[16u.rldr will
rx,( lI{vctrl dutDrgc ro tlrir filgilc cc(Nyttcnt.. Hq cl.rrilicJ rhc
rr:.rl pr.rsitiun thar tlrc'l'ash !orr:e lrad tu\cn: irr vicw ul'itr urriquc
r.c,rlogic.rl clraract.r', Srlorr V.rllcy rLould nor Uc tuuclrctl at .rll.
'urc clr.rir rrutr w.u ol tlrc lir ur vicw rlut tIc urulliiurirrg crrrurrrittec

I,

.o J.I..n et.lbu l.t ,
lh! Nrrierrrl ee,rlritlcc tu. l.:[virorxnc'lr.l l,l.xxi.,ra .rd rjqor.trrurr-"
.ouruilrcd l.sporr ir l176 poi,rlir,I o{a rlrc rpcciirc rcAoo frrr rrot ur+
cccdi ll sith lhc p.oJcct. eopicr of rouc of rbc lcrrcrr rcor trv crni..r
rcic|lri.rr errd r.'oluri,rr. .dirpr.it l,y int.rn.(iorul rl|rl nrri."rt lrrrr<.
tr(r G I't,rduc€d.r trt. l'.t.

d. l.cu.r b, Nlr. Z.f.' ti'rch.llr. th. cl,.irtrr.,r ro Ilr. ().\,. Sh.truu.rt,.
Ov rtLriullcr, Corux'J'rJ ArG. Ucv.lo0urG'.t .|ld StEGi.l Sccrcre,, r-
Uuv(rr .xr (UlrGr' tr rry r"J A8'iculturc). I rirrrrirurn ddc.t iyrrr
U!tuuc', I lr7!. llc..ril:

'..\, (,'luir' .h ot rl'it lurl !urc. I r.r lerscly r.'rxrruiblc tor russ.-
'r,r,x ce"lusical r"f, guuJr for Silcur Vellcy if Coicrtirrcnr fctr rt,.i'ir-
SVltt.l'c.ruld xet V .banalou.d !.. .r, ,r.r& (Grophrir r,rpphc.l.l. I hevi
ucur carlrrdcrrr8 rhc dcvclepurcnu ruU.cqucut ro ILL,cuort.rd I f..l
tl,i.t, I rrd thc lerl !orcc, wcrc cuurplcrcl! mirttlcn ix iccouur,<nrl,13
thGlc.rlGturrdr.
'I htr. rrc rrry ri.t{rrD :

(,r)Sefcgrreri' wrll r,eirhc. p,Gycut rhc rub rcrgtrrcc rrf e vcn vrrel
porrioltof rlri, rrcr nor prcvcnr criricrl d.rrrusc rhroush lerxc,(rlc
Irrrrler rrrcrf<rcucc wirh lhi. fr.silc ccooyrrcrr. ll l.(c.5il(,(
VJll.y wrtt tc ['uril.rrd ro rlrc grirr r[ar ir nu lvnr.r rru,or.tr
rocruule, tk vrlueUlc L,uryp< ir rcyroo,u rulry.

(!) lhc rccoIrrtrrIJ.llr,r ot tlrgc r.f.rs..J. h.r r6r'trcJ ru rr,c Lcr.-
tiul| u( tltc IsL l.orcc'r rcrl l^.rriou ur ll'crrt,l.!r, r,r,,.rtr,-rI
viBv of itr orriquc ccvlugir.l ch.r.crc.. SilG,.l V.lla, tl;ouU rrui bc
roochcrl rr rll, l! l..r exly cu(oor.dcd rllG CcNr.l .,,J rt,! sr.lc
Govc.rutrcuu ro procccrJ wrlh rtE p.uJ€cr wirl,our con iJ.rr Uvirblc rlttrnetivcr.

I l€<l tlu( th€ O.dir.uc. tcgrlirirg rlrc r.rfctur..d,r enrt rhc .crceuor
u[ r MonIorirS Cornurirtc< ceurror pr.rsibly r(hr.!c ll,o, orrc.\rrblc
obj(.riv6."
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leet v\,r
l2o LAw  llu El{t'lBorlr:^T [l'll^f'

.pp..rintcd by thc Kculu Govcrttlltctrt lo itrrplcmcnt rlrc rafcgu:rldr

would rclticve thcir obJeclrv(r'

1'h. o€ri(ion! and cv(nluJl ltlidavitr rcve"l tlrat :u0icicttt

-- -.; 
';.: 

,ro,ided to rlro\Y lhal (hr l)criliolrc[t \vcr€ not aglrnrl

n**t$m,'s'*'.'.. *t*+:*il
:1:*;l,t;;"' or sir'"t v:rlltv' trrb!tirrrri'rr((l [,,v thL'.lirrJi'Nt

li.;;;;t; *,.t eLo brought l., rlrc noticc 'rf rltc c"ut't 'l lrir w'rr

il,r.ltr".oo"*a by thc Slarc whiclt wcnr ro rlrc crtctrr of rafirrg

li.,::i,r.Li vellcy ir lihc any othcr frrr.ctr in rh,i w$rcrn clrats,

i::l'i:I:"f.'j*,il1,i,'jifi'l'(;,,,I:.1',Lx"i::.?'::,T;
lil'i I':: t";;';;;";:' . rich end uniquc hcrit"gc or rurc arrd

,.i ".o'i.,f "t. 
irra firuna rcguir i n g coorcrvat irr t* 11 ll'll :::,"-: i": ):

f", ii. **ot of thc nation ar a wholc utrrJ lrorrcrtty ln Ncrrcrirr'

:;;,ri';;;;;1,"t tlre st:,tc Guv(rrrtrrcrrl wJt lrctitlrrt t., lJkc uI ir

i.iirrir. ,,.,ta oIt a Inirll(' of cltrci'rl iruP('rt'r[cc'

1'trc rignificancc of corucrvariort qf forcstr lrrd wildlifc ir tlot

ro o. 
"t*i",',plt'ittd' lt is lho htrr'rwtt tlrat SVH-DP war rtot

l""t,i* ," .".,ti*t n""lt ", 
rlrc powcr rcquirrtrrt:trts "l,tl:... ]].tt"'

ir, t],.r.r, . lituation ir w'rr cc'r{ogicatly unf:rir t<'r Pron{runec J

i"or,*", ir'..,'ri rrcd rhc racriricc 
;iiJ:l:Tt i.ili .:lt:::vcrricntlY utililcd ur l hYoro

;;'il; L.',plltd wt'o raid' "lrlcu loo wi're to tolcrrrc l'rrly

ffi;; ;i,i,- ,1t prliticrl c.rrstitution acccpt rvithoul a qurlrtt

,i" ,""'i -.,a"f '"'"nd"'"t" 
ro uur biotic cutrrtitr'rtion "r

l. 'l'hcrc ir, in thc PatShat Districr of thir Statc, {5 Xilo'
rnclrcl to llrc norrh ol Mctue4lzdu, lrtrcrclr offort:t, nclrly
8152 lrcct:l'cr in cxtcrtl, kttown ar tlrc 'Silcrlt Vlllcl'. 'l lrc trarnc

ir applrcnrly dcrivcd frorn thc pcircc, quir:t .rr(l scrcnity of thc
pllcc. But, par.rdoxically crrottglt, ur wiri uncc r,:rtr;rrli, d in thc
lar perr in thc Mudllr Lcgislature. tlrc vull,y lr.rs [r.tr crcaking
and rqucuking loudly orr ntatty occrsions. 'l lrc lrrc:crrt noirc and
bustlc arc qvcr thc llydro-clcc(ric projcct sou,.rlrt to Uc prucc:scrJ

irr tlrir v;rllcy. Tltcsc writ pctitionr, bruurlly rtatcd, scck to f<rrbid

tlrr: Statc frorn pt'occcding witlr tlrc projcct. ,\s rcprc,icntativci
of tlrc urgurrrcntr ldvlrccd, wc rtray reltr to O.P. Nt,. 29'19 of
1979, 'l'hc Oortrnmcnt ol'Kcrola is proposirrg lo drlo.crt lhc
Silcrrt Vlllcy lnd t(, corrltr.uct l dlrn fur l)r'ocelsing i hydre
clcctric projcct for powcr gcncrati,rn arrd supply ofclectricity.
It ir raid rhat t[c'drnt ir to gcncratc 120 M. Wltrs of powcr by
l9ti5. ('l'hc lcurncd Advoclrc-Grrrclul rutcd tlrc powcr l.lcncr:rtion
nruclr highcr, viz., at 2{0 M. Watts.) 'l'his vcrrturc lrus bccn
rcprcrcntcd ar freught with advcrsc conscqucnccs dr:lcrcriour to
thc public. !)xpcr[ lravc warncd against thc lrrol>,rs, d corstruc.
tiort of thc dattr lrrd proccssilg oftlrc llrojcct. Sci,rrti:tsarrd
tcclrnologirtt lravc joincd tlrc clrorur ol' dcrrurrcirtit,r ul tlrc
projcct.

2. Thc advcrsc cllccB l'r,rrr tlrc crrlvclsi,,rr ol tlrc Silcut
Vallcy into a lrydro-clcctric pr'ojcct wcrc listcd thu: r tirst, thc
dcforcstation was bound to a{Iccr tlrt: clirnatic conditi,,.rrr in rhc
Statc and cvcn outsidc, by dcprivirrg thc Statcof its lcgitirnatc
clrarc of rain duling thc Monsoon I sccond, tlrlr tlrc plclcrvJlior!
ofrhc forcsts was nccdcd for conductirrg resc;rrch in iucdicirrc,

l)cs( coutrolr brccdirrg of ccottottric pluttts attd a v.rricty .rf pur.
pr-rrcr l und third that dcforcrtltioo war bouttd trr ittttr'[cr-c with
tlrc l-ralurrgc r.rf rtuturc, ut bc!wcctt tltc lutcrt l.rrrd,,rr rltc rrttc
ridr: arrd;rrablc attd otlrcr typcs ul lurrds trtt tlrc otltcr'.

3. 'l'lrc argutrtrttt rtrcsscd tlrat r lrrrrjcer likc tl,t lrydro-
clcctric pro.jcct, il' rirnctiottctl nlrd rcL ul,, would huvc it: irrrP.,ct

olr i.lvilourrcnt, ;rtrd tltis Itas to [rc c.rlclirlly curtstdctcd. (iuPiour

citlrioru wclc ruatlc lirrtn vlrious !rc;rtisr:s, rcl)utlt, rlrd Public.l'
tiurrs, lu rltow tlrc irltpottlttcc ol tlr. cttvilt rrrrtcrrt.rl f.rct,rr irr

ittdustlial plannirrg. l'Lc Natiorrll (lorttrrrittcc url E r tvi rortt rtcrttrl
7. lirrrte Clcltc, ErrreurJroery'

No. I15.''' 
til;. H:r.'.",.tBJ.irti,lil'il lt,

2tirlr

u. P.

DcccruLcr, 198u, Vol' \XV'

Odnrtr, l er.br a'!llr ct ttobu'
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rlnr thir work canqo! bc irlrorrdonj'i.rr .J; ;"*;:'
of Kcrali ' w.i if it i if oout rhrt tho t*girtri

n8 I
P

t
'It. utc

lo ,1979 that rlrc Prirrrc

P-r':
rh6:silcnr Vallcy l'rojcct.

coPy of l'' rhe i icchrro-ccorronric arrd
locrdp,oUtical irrscrsmcnt thc projcct by a courrrr.ittcc of lcicnriru.

- 'l'hc nrcrirbcrs arc : Prasadi Biologist, Govcrnnrcrrt (i,,llcg..,

' '-belicut'; M P. Prrirm;rJirani Nuclcar Enginccr, forrrrcly of rlrc
i ..Ch.btr ,\trrrnic ligcirch Curtrc, llrrnbay I V.K. Dlrrrud.rrar,
. Dlcctrical lEngiuccr, ". Rcgional 'lingirtccring (iollcgc, (i.rlicut Ii X.X, Syanrarundaran Nair, Agriculrulal Scicn r is r- L:currorrris r,

Stilrc Planrring Boaid, 1i'ivandrunr and li.P. Karrnan, licouurrrisr,
(lcntrs for Dcvclcprrrcnt Studics, 'lrivand.r uur. l'hc Rcport lrur

. rccurded that thc views lcllcctcd arc rhril individu:rl opirrions aud
noa tholc of thc irNtitutions or orgarriiation! tlrcy !r'})[c>crrt. r\t
pngc 30 of thc Report rvc gcr .r rcfcrcrtcc to tirc rrccd fur plcrcrv.r-
aion of (lrc lion-tailcd nronlcy tu bc fouod irr r[rir rcgior, arrd
wlriclr is thrcatcncd witlr cxtinctir.rl. Llrc Trolitc orr E uiunturltil
Lout ond PolicSt'. Cutt otd llot.liok, rv.r: rclclrcrl to, urrd ul>o rlrc
Nari,rral []lvironrncnt P,.rlicy .\ct, 1909. .\1any urlrcl l{cpr.rrrs ul'
a rirrril.rr rru(urc and trrJ(iJCt rnd luJtcriab rvcr'< rcftr'rud to.

" 
Copicr wcrc lilcd ls E,xrr. l'.1 ro l'.1?, lhe lpplicari.,rr ltr rccuitc

' E;rr. P-2 t<.r P-17 was tilcd ouly itr rlrc courrr: ol'argurtctrtr.

{. llrc ls,rrncd Adv{)ca!c.Uctrcr.rl !rr',ttcd tlrc l.rer (lllrt (lrc
l'r'ojcet w.rr rarctiorrcd ,,n ll-{-1971--viJ( Dxr. lr-1,,-try tlrc
l'latrrring Cornrrrisiorr, und tlrat adrninistrl riv,j s,rn(riurr (1.:).r. l(-2)
wlr givcn to it in l97ti. 1'hc qucrtiun of ccologicll up*t
li)rcly to rcrult frorrr t[e cxccution of rhc ylt-rje cr rlar luiscd. 'l'lrir
war coruidclcd. Paragr.rph 4 of thc courrrcr'.:rlhd.rvir lr,.rs dcr:riltd
t[c r.rruru ol thr prujr:ct, arrd irs potcrrti,rlitics lrrd lr:rr rtrcrsctl
t[.rr tlre l,.xatiorr is idc.rl tol a [ydlo.clccu ic projccr, wlrich would
pruduc€ considcr.rblc unt,runt uI pc,wcl uI tlrc clrcnpc!r r:r(c,
P.rr"gr'.rplr 5 r'r:lrlr tu rcvi>cd wurLirrg pl.rn rrrd tlrc dst.rils tlrcruil

^r16.rldirrg 
tlt'Silclt Vullcy l(r:rcrvc. l'.rlagraplr !0 ul'tlrs rourrtlr'.

ullid.rvit lrur rcl'srr!d tu tlrc rcp,.rr t ol t[s'l'.rsli l"rlcc lil suci,r-

lu5ie.rl pl.rrrrirrg irr rlrc Wcrrcltr Ulurtr. lr Ir.s rccurrrrrrcrrr,lcd that
g,tlicy dccision slrould Lrc taLcn orr 5cvcnlccn rccuur r nc ndl tirrru
pli(,t ro c.ruuncncing thc projcct work, il' thc Govcl[rucnt lclt

rlrer thc projccr ws rof cr'ucirl importancc to thc Sr.ri
rcrolutlorr rvar ulrrrirrrously edoptcd on 22-&t978 cx l)a'csurg
lnxictT on the continuing dclay. .{,n all-prrry dclcgrriol frorn
Kclala viritcd rhc Prinrc Mini*cr on 7.+1978, 'flrr: vllir.rur srclx
and dcvclopnrcnu ofa:iinilar naturc alt: dct:rilctl in par.agr.rph 20.
1'hcy rhow clcarly thlt thc Covsrnmcnr'r nrind war addrcsctl ro
tllc qucttion of thc ccological alpcct! irvolvcd io tlrc cxccuriorr of
rlrc projcct and iu lmpacr upou lhc rarrru, Wc rvcrc. r.rken rluouglr
copious cxtractr from various worls, rcports nd orltcr trr.rtcrialr
rcgarding thc tcchnical fcaribiliry of.hc projccr arrd rhc imporr-
arrcc of ccological considcrations in uscsing thc wor.tlt and utitiry
of a proposcd projcct. 8ui in this 'cgion tvc caooot sub;rirutc our
judgrncnt for that of thc Govcrnrncnt, r.rn tlrc quurriol lJ to wllci-
hcr a n:rtional arrca i! to bc rnorc convcrrictrrly utilircd ur .r [yrlro-
clcctric projcct wirh prospccr of gruutrr porvcr gcucr':rtioo, or.
rer.rincd in itr prirrirrc glory for prcJcrv.rtiolt of lil.crri .rrrd wikl
lifc, prcvcntiorr ofsoil cr.orion, arrd avoidirrrcc ul orlrtr tlclcrcrirrur
clfccu on thc :ornruunity. T[c rcopc for irrcrf::rcrrcc wirlr ruclr
policy dccirion ,-f rhc Govcrnrncnr, s[ould, in thc rrarurc ul t[irrgr
bc liruitcd. A , 'calth ol rnatcrial was circd rrrd placcd bcli.llc us
orr thc tcchnicai fcaribility of rhc projcct and rlrc impoliric dccision
to dcrtroy thc f.,,rcrt.

5, ln O.1'. No. 29{9 of 1979 ir rvas otrjrcrcd rlut rlrc
pcririoocr wr! a nlcrc |ro boao publico, luving rru lo/iut ttouli ut
rrr.rirrtirirr rhc ar,plication. 'fhe dccision in rhe Rarur o/ Cuuh <ax-
(.tlR tgi,g SC 783 para 22) and Prcg,t Toob Cotporotion rnrr (;\lR
1969 SC l30q) wcrc circd. Wc do uot tlirrl ir uccc)sJry !u dcal
lirrllly with tidr aspcct of the carc, ai wc arc satirlicd r[ar urr r,lrc
rrrcrirr tlrc pct rion lnust firil.

ti. Couru,cl lor tlrc pcritiorrcr strcsrcd tlrc rutiorr.rl rrrryurt.rrrec
ql furotr ur h,rvitrg bcco rcrpotrriblc fr.l cultuirr arrrcrrrlrrrcrrr: irr rhc
C.lr:titutiou. Rcfercncc wa. [urdc to Ar(iclc {l]..\ ol'r[c Con:ti.
luriorr rd[cr ey the prcrcrvotiuu of forcstr;rrrrl wild lilc ir euc of
rhc dircctivc )riuciplc! of Srarc Policy. Alriclc .19 was ullo rtroscd
givirrg obligi ion to protcct cvqry moounlctr! r.rr pl.rcc cr ql.icct ol'
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anird'c or historic iarercst, dcclarcd by Parliaurcrrr
aational importancc, from dcrrruction, rcmovel ctc.

7. Rich and worrhy matcri:rl of a vuricgrrcd r.rturr wJ!
placcd bcforc ur in rcgard to lllc l.rrion.l policy lnd cnvirol.
rncnral coruidcratiou. Wc arc by no rncun, $tijticd that llrctc
a.lxctt havc no! Lrccn bornc in rrrind by thc Covcrnnrcnt irr
plaorrirrg :rnd lxoccrrirrg r[c projcct. lYc arc alro rrot sarislictl
that tlrc asscsrncut of tlrcrc considcrarions rntdc by the C<rvt:rtr.
urcnt.rnd thc policy dcciiions t:rlcn rhcrcaftcr are li.rblc to Uc
rcvicwcd Lry rlris Courr in rhcre plocccdingr. Evcu if tlrcy bc
opcu (o rcvicw no ground.: f<rr ruclr rcvicw havc bccn disclorcd.

- 8. .{r againrr rhc lrguBrcnt tlrar by Ext. p-10 (cqurl r<r
!:rr. R.{,) tltc Prim. Mirrirrcr. ol' lodb hld rccornrnc[dcd tliat rhc
pniccr rlrould trc abandr.rncd, ir w,rr lrgucd ahll tlrc cuutllcr-
rflidlvir of thc SrErc hrd dcr,ilqd rlrc rr(ccrriry fur rrrorc clcctricity
f(rr.t[c Srrre. \Virh rlrc repidly clr.rngi r rg nccllt tnd .rquirctncnlr
of alrc Sldtr, ir is trot lr ifl vcttr oncc by ilrc prinrc lrlinirrcr, <rrln tdvicc from tlrc r:rrrrc lriglr :uurcc uncc ro drop thc projccr,
will rrrcrr iri dcvclopmclr fu ull ri,,r..

9. l lrcrc wJ. rlicn J .rrgu[rcnt rlrat rlrc Silrrrt V.rllcy
Projcur. currllictr wirlr rlrc Wild Lilr: l)rcrcrvurion Act, I t wrs .rlso
rrgur:d rh"rt rlrc pcririorrcri lr.rvc thc lrg.rl riglu ru brc.rthc purceil rnd drinl purc wllcr ctc.; rnd rhar rhcrc would bc viially
llltcrcd by thc proporcd dclorc:tlrion of rhc Silcnt Vlllcy, 1)rcscwcrc rhc aryurrcnlr dcvclopcd irr O.p. No,3025 of l9;9, ,l.hc
protcctiorr ofcnvironmcnt grantcd by vlrio\us countrics ruch ar
Amcrica, Dngland ctc., wat ,trcsrcd and rcfcrcncc war nradc ro
tlrc.Endlngcrcd Spccics Acr, 1973 and rhc National Environarcnral
Policy Acr, 1969 in Arncrica, rhc Conrrol of pollurion..\cr, 197.1,thc Qognlry'14. Acr 1968, and rhc Clcnn Air Acr., 1956 illEngllnd. 'l'lrc lclrncd ..\dvoqrrc-Gcncral rclicd on Arriclc J7
rh';r( ir rlrll [.x tlrc duty of r,Le Sr.rr,c ru apply tlrc <.lircctivc princi-plcr irr rrr..rkirrg luws. Hc rcfclrcd ro Uxr. lt-3 lilcd wirh tlrc
r,rrigirr.rl cuuqrcr-:rtlidlvit wlriclr rlrowr tlrc variour rcrcrvcd forcstr
iu r.lrc Sr.rtc. lt w.rs poirrrcd out llut rhcrc war no plcadiug rr (o
cnvirunurcnLrl pollurion or rhc dangcr rc!uhing from tlrc .x.iuriu,,
of tlre projccr. .\dnriuisu.rrivc s.ncrion .ta, lccordcd to rhc

projccr in 1973 bcforc rhc {2od AmcndrucTrr and lhc work also
:tarrcd bcforc rlrc said anrcndmcnt-vidc cou nri:r-a llid.rv ir of tlrc
Dlcctricity llorrd- l,:rragra ph B.

10, Ar for thc dangcr ofcxtincrion of rhc lion-urilcd rnon[.cy,
ahc m.rlrcr ir dcalt with irr paragraph 8 of tlrc courrrcr.Jllldirvi!,
Wc do not think it ncccrsary tq covcr thc cnrirc garrrur of tlrc
rnetcrill-whcthcr rcicnrific, tcchnical, ruchnologic.rl or cco-
logical-pl:rccd bcforc ul in grcat dcrail. l! is nor i.,r ur tu
cvllu:rtc thcrc considcrations again l: agailrst thc rv.rluJrion
alrcady donc by the Covcrnmcnt. It is cnou(h {o srltc rher rvc
arc ratisficd that thc rclcvan! mtttcr, lurvc rccciytr.l Jrrcnliorr
bcforc thc Covcrnmcnt dccidcd to launch thc projccr. .l.hcrc 

hus
bcco no non-advcrtcncc of thc mind to thc siicnt aspccts .,f rl,c
projcct, Wc arc not !o lubttilutc our opinion and ,,,rriurs r'rn
thcrc matt€n for r[ore of thc Govcrnrncn!.

Wc 6nd no rcrton tq intcrfcrc. Wc dismisr rhcsc applicariorrr
with no ordcr sr to cort!,
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Judicial Activism: Usurpaiion or
Re-democratization?

3$l

Upendra Bari

tt

Introd uctton
Al thc vcry outs€l, il is worth recognizjng 0rc obvious. Adjudicarior\ a*1,3j 

*1C.T atr a+ect ot govemaace. To be somc,*,tur land sorapidly) old-$strhpcd onc mighr say, folowing t-.oui" At,t-..rJ. U,",coults svcry*hcrq at rhc cnd of rbc day, ," ,uir.g" _J* oiuo*rcprcsivc rnd idcologi:l sratc appararus. No graio f*";i;it,t 
"lI-I *: howcycr, ,Equircd b dcmonsuarc aU rhis! VictitrLs of mic{o_fascisrn of powcr crcrywherc toow rhis So do, asit **iLi, *rt,kin: social actioo and hrltn2n rights acriviss. Tbey kInw wcll tDw tllcrulc of law oexll*s a,nd combine wib ,1" ,";g" o1 in*

Courts atrd justbcs wicld thr
coostiurtcd by iL ciri'c.rs becom"",f.Yo "t 

th" $at. even as thcy arc

urivc or rhc oay; ocrcror" ir is;'filffiL:: Tf Xffl *ffi televatcd !o thc lndiatr Supremc Court as a.capitalist roaO"r, ,o rf,. 
"p.,court i-o C\bL Withio rhis framcwork,. o[ coursc, .oruiOer"tiirs of

1.gi:,1 ,.*C i:stq gcnder play a dsdrrrivc ;;;';;;;;;".*
into jlrsti:6. Ald in thc cxercisc o[ the sovercign arlutticativcfi*cr ofthc stalr justiccs and court can ncvq be passiie; d, 

"*O, 
O;Ji,r-tion, to bc a.rrve.

Starcs o[ cmcrgcrry arc mt mainlaincd by pa.:siviry oi arhudica_tors; mr are dracoDian dccution laws nor a ,.j*. of i.rn*ii, fo,corruprion ,in .high placcs. Jtrsticts havc ro bc activc i*"rr'i *.pre€rvation of slnnurcs-in-dominance. And tlrcy hr". ;;;; ; ;-.usua.l rseruuiviry ra injarrt6 as a mark o[ comp€rr:occ in arJjudtuon.
Thc Alllcrican Suprcrnc.Ourt o

ln thc infa.oous Dred Scoa dc4iston
hundrcd ycats, it sustaincd apartheid

(fcrs a nrost irsEuctivc cramplc.
lt sustained slavcry. Fot about a
st all lEvels ot American social

Prof.UFrdn Br:i, i. fo.Ecr Vicc-Ch:occllor of Dclhi Univcrsiry, .od p..&allyVbiring Profcssor, Sdroolof llw, Univc6iry of wrrwicf. U.X 
,, 'rE 14*
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and fxrliticel lifc. Thc.iudicial lcadcrship for dc-segrcgation which hc-

Bins in carly nfti6 wilh Brown v Boord of Education, and still contin-
u6 untolding, also rcquired lhc samc order of activity. No onc' as far as

I klow, criticizrd thc Amcrk:n Suptcmc Courl as bcing an ocrivis,

coun bcforc drowa. Subscqucnl b Brot+,n all kinds of qucsliorrs cnn'

ccming thc lcg,itimry of jridicial acrrvrsnr havc bcan clcganlly and clab-

o'rtcly rais.d in thc Unitcd Slrt6i $ ttEy hrvc becn in lndia by way of
nrirncsir. Thcrc is very littlc otiginality in lndian discoulsc on thc ntlurc
ot judiciat proccss" providing a fulso.nc tGtimony lo whar Ranajit Guha

in thc mntcrt o[ colonial hisloriography tefcrs to as the |tadition of
'mcdiocrc libcralism.- But this is amthcr story.

How do wc undcrstand thc distinaion bctwccn an dcriw judicirry
and an dctivis, one? Why is judkiary and adjudhation as a wholc, an

cmcmblc of govcmancc mt corcidcr€d dcrrvist? Our answa lo this
qucstion must ncccssarily bc that activisnr is a nartativc ol ascription;
that is, only undcr ccrtain zodiac justlccs in thcir sclf-imag6 arld by
thcir fcarsnme critics gcs laDcled ar dctivitc. The naratives of ascrip-
tion arc accomplishmcnts of changlnB political railicur. Whcn
adjudicatory power and proccss arc ot gct dcploycd !o inlctrogatc ot
disoricnr stnrtures of dominancc (racisl, patriarchal, capitalist or cistcist)
outcrie.s of judicial activism happcn. Scrvicing of dominant idcologieg
intcrcsLs. valucs and visions is not activism: rny ptohlcmali?Jtion of all
this is.

A6conlingly, no discoursc concrmingjudiid rctivlsm can hc con-
sidcrcd in isolation from thc ficld o[ forcis thet wc namg Jot weal or
woe, as politics. Naming or s.sctiption is I pctformalive Politkal Prac-
ticc. lf this is acccptcd thcn it must dso bc acc€ptc4 furthct, lhat what
gcs said conccrning thc naturc and lcgitimacy of judicial proccss and

po\r'q can only bc fully undcrstmd in tcrms of lhc contrrt of circum-
stanccs of politiqs, or oI ordcring lhc contingcnci6 o[ powcr.

ln what follows I sugg6l, though mt cDmpreherrsivcly t6t with as

ml'Eh theorcticel stringcncy as I would havc wislicd, how lhc mtiors o[
judicial acrivisn havc bccn consilructcd in dlffcrcot ordcrs of contingen-
cics of flolitics and how, incrcasingly, juslkcs and courls hrvc confib-
ut d to thc politics of that coNtnEtion. I do mt cssay hcrc any cvalua-
tion of thc impact (1f judicial aaivism which itsclf raiscs thc quesrions

o[ thc co nst itucnc ic.s. hcncficiarics and victims of iutlici:tl lrcti\i<m Tt is

(

,trDlClALACTlvlSM:trsUnPAnONonRF.DF-xoCx-,/\TIT,1TloN' :l4l

winncrs and loscrs of judicial aclivism cntcr thc froccrasqs oI cvalurlit)n

of lhc si8nil'icaftic ot stch aclivism and indccd a( timqs in thc vcry

dctinitions of it. I hoPc, dc.sPitc thqse limitations of scopc' that e few

gencraliz.crt them;rtics below would a.ssist mote rigorous analysis oI thc

role of judiciary in thc ptocc.ases oI rc-democratiz:tion oI lndia'

Slrrngc Hlstory ofAscrlptlon: Thc Nchru Err
ln thc tormetivc pcriod of lndian constilutionalism, many a stlange

thing hapPcncd. A most spcctacular happening was thc battlc that Pandit

Nchru wagcd agai[st courts and judgcs, cspecially thc Supremc G)urt

of tndia- As carly as 1951. Nchru complained that thc 'magnificent

editice- of thc Constitulion was bcing 'purloincd' by judgcs and law-

ycts! Hb itc was atlractcd by thc Court's zarnralari dccisions whcrc it
' imistcd on paymcnt of markct valuc compcnsation for lands acquired hy

the abolition of this system. Thc CoNtitution that Nehru and Amchdkat

wrotg howcver, providcd for'.iust comPcnsation.' Justiccs werc only

enacting thcir part; thcy dcliv€Iy Lascrled thc sanctity of privatc propcr-

ty enshrincd in the Constitution.

Srangcty cnough, Nchru perccived this s thal ordcl of jutlicial

activism which amountcd lo uturpationl No matlcr what thc Constitu'

lion exprcssly saitt Nchru insistcd that justiccs should Placc statc lcgis-

lations on agtatian rclorms ahove lhc assurrncus t)[ fundamcnLal riEhts

cnshrined in thc Grnslitution! Sirrc lhcy failcd lo do so, hc cnactcd thc

First Amcndmcnr adding the notorios dcvicc of the .Ninih Schctlulc

unrlcr which laws listed in it werc immunizcd from judicial scrutiny on

thc gmund thet lhcy violatcd fundamcnlrl riShls to cquality or ProPcflyl'
Of this amendmcn( Justicc Hidyatullah was to say lalcr that ours was

the only constilution in the world that nceded Protcction against il-sclf!

what werc thc dominant irJeologiel interqsls and value-s thtcitcncd
by thc judicial ection on agrarian rclorm mca.surqs? As I have analyzcd

clscwhcrc (stc my trnk Courage, Croft and Contentiorr 1985; Bombay,
Tripathi), a possihlc arlswer to this quc-siion is that in displaying tidclity
to e markcdly hourgeois C-onstitution, the Suprcme Courl foilcd not s{)

mwh thc ncrtts hctwccn propcrty and Jnlity a.s cnvisagcd hy thc Consti-
tution ilself hut thc politiqs of images of a sociali-st politics. Thc judicial
tlccisions hctraycd fx)lilical rhetoric. They said to thc peoplc of lndia'
loud antl cleaf. thxt thc C(\nstitution irs drifted anr.l adoplcrl ua< nrtt
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attrition was lhought to be Bood enough lo restorc the luturc o[ cxccu-

tivs supremacy over co[stitutiona.l intcrprctation. U'hcn lhis did nr)t

suc{:ccd as expe{ted, we gather anolher narrativc oI itscription.

Thc alleS,ations of judicial usurpation werc ncycr madc on rcclni.
cal grounds (that is, in this or that case, justicos could havc Lrkcn an

equally cogenl but a diffe]erl view, tending lowlrds 'disuibutivc jus-

tice': to be surc, they c.uld and ought to have) but on p.rlitical grounds,
implying that thcre was insu[[icient callaboration bctwccn thc apcx jurji-
ciary and thc supremc €xecutive oI an ordcr that sust;rins thc lcgitimacy
of the lattcl. The languagc of 'usupation' had, thcn, in rc.ality vrry littlc
b do with memingfirl implemcntation of agrariln rrfonns. lr hxd ir

corlsidcrablc loi !o do with the nurturing o[ lcgrrinr:rtion dclictt ot n

political rcgimc.

Thc Blrih ofJudiciel Activlsm
Thc pcriod betwen 1969 to 1973 marks thc historic advcnr ol

judicial activism. lt is during that period that thc Suprcmc Courr duvcl-
opcd a new practicc o[ judicial hegemony ovcr thc symbolic lx,liltcs
conccming tle power to amend Urc CorLstitution. The story is wcll worni
we summatc it briefly only with a view to highlight thc srrugBlc [or
asqcndarrcy ovet powg to dcErminc thc vcry naturc o[ thc lnrJiirn Grn-
stiNtion for all timcs to come.

From 1950 lo 1967 thc Suprcmc Coun acecfrcd rhc widc ranging
asscrtion of Parliamenl's powcr to arnend the Constitution cvcn whcn it
ttnrougNy deprivcd people of their fundamental righrs ro judicial reme-
dics- Howevcr, wbilc sstaining the validity oI thc scvcotrcnlh amcod.
mcnl two justirx.s, cspccially liidyatuallah J., wondcrcd alrrud ir.s rrr
whcther fundamcntal rights can b€ allowcd lo bccomc thc 'plalt-tring,s'
of a majority. This observation sowed the seeds of firsr rhe ruling, rn

Golak Noth clse $at the amcndatory powers ol Parliamrnl cann()r
cxtcnd lo abrogarion or reped of fuodamcntal righLs; this was lollowcd
in 1973 by Kesvorunda Bhoroti case whcrc thc Suprcmc Coun rulcd
that Parliarncnt's powcr l.o ancnd thc CorNtirurion wir.s iodccd plcnury
(it could rcwrite thc Consritution) bur always subjcct ro thc implict!
limitations of lhe basic structuc docuinc. Thc csscnrial [caturcs oI this
slruclure may not bc amcnd(d, i[ amcndcd, thc.ic \L'ould hc subjr.,ct trr

lrttliti:rl tcvicrv Thtsc [r:rtrrn.s inttrrr!c.fcrltraltrrn. rlrnrrrt.lrt.v. crll.rlrtv o
D
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'fhis wls both i[iLrtnlg and inconvcnirnt. Evcn morc so \.:rs thc
sstrtion o[ judicial Jxlwcr to invalidltc lcgislations. Thc nation lisrs

wcrc, givcn thcir cxpcricncc in thc (rcr:dom strugglc, suspicious of judi-
ciid powcr {nd auurnomy; orcy plizcrl, aUove att, parlianentary sovcr-
cagnty. Of all 0rc polirrud pcr$nagcs, a charismatic antl impcrious
Nchru w;s not going to aoccpt judicial lcarJcnhip over consri;utional
intcrprcriltion. Thc colonial lcgal libcralism ot rtri first gencrarion na-
lrunalisl lcndcrs ol Indcpcndcnt India srill.harkc{t back !o $e norions o[
IJritish parliamcnlary s)vcrcignty dcspitc Oc Constitution they wrotc.

. Th;[ ordc] o[ sovrrcignty was indced accomplishcd by cnsurrng
th,rt thc Sulrrcmc C.)urr unquc.srionably acccpted t-hc powci of parlia-
olanl kr iuncnd t}lc C.rLstitutioo. llowevcr, &s it happcncd, thc plcnary
Po\*'cr to itmcod did not rcnch Uc ah)lition of thc right to privalr
pr()pcrty lill thc liirc scvcnliqs. ln the mcantimc, thc politics of agrariim
tclilrm crnvcrtcd it-rcll into a rliscoursc concctning thc supreraaciol thc
powcr oI Parliamcnr ovcr the powcrs otjudicial revicw.

It is this pcri()d which providcrJ poliricians of all kinds wi$ tfucc
rrlrtcd lorms o[ rrwcr. First, the discursive power o[ .an alibi politics;
lhat is, it wari thc suprcnrc jurliciary which was acting as a roadtlock t;
lhc rcdistriburion of powcr a.nd propcny reljtions to massts of pcople
opprc.*cd and cxploiEd by thc landlords. Morc than thc lrJwcr of thc
fropritcritt, it wi!.s judieial poycr which nc€dc.d to bc confincr.l and
cribbcd iI thc nilrion was b progrcss towards an cg,alita]ian social ordcr.

Sccond, thc pracriccs o[ political powcr tendc{ ro be judiciory
centcred, cvcn obrcssc..l. lt scomcd lo bc commor y assunrcrl, in thc
Nchruvian cr;t, Lh;tt c()nstitutionid anlcndntcnts wcrc b bc cquatcd wilh
g(xxl govcrnnnec \,r,hcrciLs, ils is wcll known, thc t$lLs o[ govsmancc l y
clscwhcrc.

Th[d, rhc lndi,rn sLrrc nlanaErrs lclrnt carly cnough rhc tricks of
cxcrcizing powcr *irhr.rut rcsg_rnsibiliry. Thcy hcamc spocialisls rnd
lli|.\trliL\tcrr ol dccision - nrirk ing which cun only bc charactcrizcd as /y-
nttw.poy.loter tu)tundlity. ll thc Suprcmc Cburr cmF)wcrcd itscll. wilh
thc burdcn oI adJudging on lhe @nstitultonal scopc of amcndrnenrs, this
is a burdcn which will bc rcturrlcd u] it with vcngcance. Thc Constitu_
lion will contiriuc lo bc alncndcd and il would rcmain thc task oI lhc
St4rtl]n1" 6i,urt t (l() \+,ilh it \\.hit thcV clrl pcrhilps, this slrittcg! r,l
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h.{::r ,}r. law, rule of law, socialism and secularism. AII rhis is rathcrwcll known to us now and a seltled judicial doctrinc.
But in lyr3 rhe Courr,s ruling (dccidcd by a wafer ftin maioriry)causcr.l pol i rica I consrcmation. unoli t nuira NJh- crnar,i:.'r."o"ot,ipthcrc cmcrgcd a poli(icil conscnsu; among all parties ihat thc judiciaryhad indccrt usurycd rhc conslirurional poi,.r, ti r"rf.i*,Jni 1r,,, n.*idcnriticd wirh, and trarlslatahle as, ttrc unquarionaii" ,rnr".*, .,,n". Prime Minisrer of lndia).

... Thc 'usuryation' was mct with a crudc diglay o[ exccutivc power;rhrce scnior mosr jusrices who contribured b ;" ;4;;;rmalion inK:t,*:T*o (all ct i1:ihtc, in rurn, ro h€ etevatco tn trre crriei iusticcshipof tndia) wcrc supcrsedcd and A.N.Ray, *ho r.JiiJ.,lirque of rhcc{lurr's opinion,_ was appointcd as chief Jusrice of rndia. This show of
no.w(r- was vrught to he hegcmonized in tcrms o[,fr" ato.frir" of .aor-
mitrcd iudiciary.'S., wrs the larrer day *p.ooiion oi"f-*iJ. *.nn"- who disscnlcd in rhc infamous lo A"rrLor)*.i*.-

, .our 
inrcrqst, r()r the prescnt purposes, Iies not so mrrch in t€chnicaldcve tr;pmcn* (imporrani as rhey are 

""i;;;-;;;:j fur in rhcprovocarion oftcrcd by rhc basic srnEturc docrrine and ihi politicalrcsponsc. No c()urt in modcrr
c i a i rcv i cw *, *,h ;';;;H::it i:l';tr :lli,lIi illJ:lil;'ilican hc shown ro intringe thc provisiom.r .n" c"*,rt"ion. what ttvcourl accomplL\hcd now wo
u n d a r w h i c h' i t c o i o ) 

" r "i i" l i T:# :::;' :: ;,,'t :f;:,:::, ::T ;passed by parlio,ncnt acting under the provisi"* oJ ,iri'i"irirrrion.
Tte language o, ,committed judiciary, is o[ morc than historical. inrercsr. Even roday anicutations crttiquiig irjiiJ'*,iri"r., 

"*gr,ca.relu[y avoiding this cmcrgency-tainted rhetoric, resurcc* thc sanenott(rns errnccrning thc lcgitimacy o[ executivc f,agernony n";, ft. uf ,l-mttc constitutional intcrprctation.

,l,DlClAL ACTIVISM: USURPAnON OR R[- DI]MOCR^ IITlTl()N? 74't

Conslilution that iustices ought to hc, and rcmain, commi[ed. But lurk-
ing hcncath an cxlcnsivcly, and cmharrassingly, writtcn Constitution lny
an un*'ritten onc. Thc unwritrc n constittttion cmhortics a scriqs rrI tacr,
understandings ahoul prolocrrls ol collahoration hv the suprcmc judi-
ciary with the supreme executive. On any vicw o[ governancc, thc
supreme judiciary may nor in fundamcntal maucrs overidc thc maxim
that il is, al thc cnd of lhe day, thc Lask o[ clcctc(l cxccutivc to govcrn.
Thc suprcme judiciary, to invoke the ncwly fanglcd crmputcr languagc,
is merely (and at best) a crrsor conec(ing the script oI Jrower; it can
never, and should ncver, aspire to be the keyboard, let alonc the
programmet for the overarching exercise of political power. To contin-
ue the mctaphor, the hard dir o[ powcr is comJxrscd by social cngi.
neers, namcly the practitioncrs of political powcr among whom jus(icqs
and courts could scarcely be included.

"Commitment- also began to detine the mark of being a'progrcs-
sive'judge. A' progressivc' judge, in the vrrcabulary of govcmance, is
a being who res?ects the need to alfirm the unwritten corstitution when
it confibts with the written onz. Thus, justicus who cndowed exccutivc
with unbridled powcr to amend (even rcpc.ll) thc Constitution wcrc
considcred progressive and were 'duly' rewardcd.

Thc notion that the seniormost justice of thc Supremc Coun should
he elevated as Chief Justice is an aspcct of lhc unwritten consliturion.
AIthough. superficially, this notion is venerarcd hy the Indian Bar as an
assurance o[ th€ autonomy of the judiciary, in its decp structure that
a.ssurance gets converted into a pa ern of allegionce to the unwrilten -,cottslitution. Since 1973, each and every asyxriatc Justice o[ the Su-
preme Courl must rcmain aware o[ the proD ability and even the pt,ssi-
bility o[ supersessioz. That lihidinat apychcnsion, in thc abscnce ol
cven a whisper of a suggcstion that the Constitution shoultl hc amcndctl
to convert the nijc of seniority from a convention into a rule govcming
political practice, is undoubtcdly a rcal onc and shapcs many n
adjudicatory practice., 9nnfmn(cd 

hy acurc intcrrogation of thc notion, Indira Nehru Gandhi,: was shrewd cnough to say thar all thar was ,*ri Ay';i"rr.,menr, was

olfice alrcady cnsrrrc<J this fcat.

Although shc ncvcr said it, wiscly, in an cxplicit manncr. lhc rn,rL'rltin,, r, *r,,r ,,.,,,,,t ,, , r, ,, ,.,, ...

The conversion of thc Supremc Cnurt of India into a continuing
constitucnt assembly, as it wcre, is no routine act of activrsn. It is,
in<leetJ, a foundationa! act. From 197.1 onwards, jutlicial rcvicw iLsclt
hccomcs rn intcgral aspcct of thc rrnamcnd;thlc hasic stnrcturc ol lhc
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rcmcdi(s is bcyond ths palc o[ tmcnd;rk)ry f)wcr cxccpting in thc un-
imaginablc situation whercin a judiciul hara.*iri thc Suprcmc Orurt
\.\'ould v;rlidatc an alncndmcnt which abridgcs judicial procuss and pow-
cr. ln latcr ducisions, thc lct|c, rnd sprit of ,(c.ravoruay'd would bc
invokcd to srrstain judicidl suprcmircy in matters o[ appointrnsnt ol
jqsliccs and trarL\lcr of tligh Court jrstices as wcll as in thc rlomain of
crinrlititrrrs ()l scrvicc, ?Ls wcll as cmolumcnts of ths judiciary itscll.
Thcrc is simply o u()unrcrpiu"t, in rhc annals of worltl .ludiciary, ol thc
instituti()naliatiul o[ thc.rrrucllrd, aulor@my ol judiciury by the vcry
ettr tklar of oljudiculory powcr.

Thus, curiously (and I beticvc happily) in rcsF)nse to rhe essautl
ol thc notion of 'cr)mmilmcnt' thc Supremc Courl crcatcd ils own dy-
nirrnic spacc li)r activism.

At thc sitmc ritnc, in tcrnrs ol l,foce$, thirt is, thc nraintcnancc o[
strzcr;rinty ol thc unrl,lilrcn cot stitution over ahe writtcn onc, thc Court
eonlinucd h yicld in d<tnains v'hich do not ollect the Jttucturol ouk,^-
omy of juJicrtl poxer.

Thus, thc Cout cndorscr] cmurgcncy 
"x"css.s, 

*jrsrlflable impo-
sitrrrrs o[ l,rtsidcnr's Rule unrlcr Anicle 356, cx[aordinary powets
undcr sccurity laws, Jrulitical immunity to conuption in high pluccs, anrt
many manifcsrdti()rLs oI arbit!-dry, eve n dcspotic cxcrciscs of public powcr.
B(xrks on c{)rl.stitutional law and administrativc law arc full of instances
ol judici;d accommodation. But thc bcst cvidcncc of all this cmanatcs
frorn a .,,nrn,,r,*rn bctwccn excrciscs of adjudicatory power in thc BOs
xnd rhc 9Os $,irh lhc lirsl rhrcc dc.ad6 of lndian constatution l intcrprc-
tlti(rn. Frotn thc virnt;rgc point of judiciirl activism, tsI)ccidlly in rhc 9Os,
it is indccd hard to bclisve thar thc instirurion callcd thc Suprcnrc Grun
o[ lndra crruld cvcr havc bccn othcrwisc

Thr Rrpturt rnrJ tht Ruplurt
'llc n,rtulc ol lurJicial activistn in thc l;st dccadc itnd l hall is

intlcctl rarlir,irl A.' I hirvc dc:,r.-.ribcrl th( proccss in Social Acrron (..t-aw,
Strugglc anLl Arti!lsts..." 35; I l8-31) and clscwhcrc in scvcril vcrsirrns
r)l llry ,rrltclc "f krng Sullcring Scrrourly: SJc ial Aclion Lilig,ation gc-
lrrrc the Sufrcnrc Courr ol lndia," thc birth and growth o[ S(]ci;rl Action
Lrtrgirtlrln lSAL), strll nlilclllcd by lnrJian-Amcrica[s irs public lntcrcst
Lrlrgirlr()n (l'lL), rndccd accomplishcd thc transformiltion .y' thc Su-
lrcnlc CouIt rrl lndr:r inkr Suprcmc Cdurt frrr l|rtti;rns

I UDICIAL A(:l]V lSM: USURPAI l( )N ()R Rti Dl:ll()CRAl-]7 11()N'f l{'r

Thc SAL achicvcrl many things. First, it mnrkcd ths :rdvcnt rrl

iutticial populism; that is, the Suprcmc Cr.rurt (in thc mcnlornhls nh' s(

ol iusticc boswami) bcgan to inraginc itscl[ ;t's thc "lirst ru$rt ol th(

bcwildcrcd irnd oPprsscd" lnrliius Scconrl, it ntarkcrl it momcnt rrl

jutliciol ccthorsis. apcx lndirrn ld.iudicltors bugln Per[()rming a judieirrl

pcnancc li)l their outlagq)us cmclgcncy dtcisions lt is no nccitlcnl thilt

Justicc l3ha5'wati who ollcrud a nlost rliculntc dclcnsc o[ suspcnritrn trl

oll fundumentul rigtts during the cmctgcncy hq:amc thc tbundcr (rl

SAL (this docs not bslitllc thc q)nuibution o[ o(hcr activist lusticc'\)'

Third, thc Cturl democrotized occess to judiciary us u collectitt

ght ol thc peoples ol Intlia. lr dirl s(l by a varicty ol irpp()ach6 rt

"n1enaintll 
lc(crs wtirtcn by NCOs anrt NCls (non-S,ovcrnmcnul indr'

vkluals) as if thcy wcre writ Pctitions (a proccss I havc rutmcd :rs

epbtolary jurbdiction); it innovatcd ncw practices of [itct Linding (c'\Pc-

cially through the mcans oI indcpcnr.lcnt vxio-(r0mmic commissio[s tr)

ascc;uin thc facts); it invcstcd itsclf with cortinucd jurisdiction ovcr

extensivc doaains ol stote larvlesrner:s (in custrrrJial institutions such a5

pris0ns, juvcnilc horn(s, Protcctivc homcs for women) 'dnd fashioncd ll

kinds otjudicial intcNention and rcmedies.

Fourtt\ thc Suprcmc Coun read words and fttrmulae in thc O)tl\ti'

tution of 1950 in ways that rtgrgnizctt and crcatcd tw*' lunlumcaul
righa' . A graduol erosion ttl the dutittction bct*'een Pdrt lll oial Po

Thus. srr.tin! inili.llv, \r'ith Eedins inlo Arlicle 2t thc rrthl lo du' Proc'$ dl

lew es rncliding d;.ight to brrl, lhc tiSht lu Ptiv'ty 'nd drgnrty.rn tlrt

.doinisl..lion o-I ,:rimin.l ,uslic. (lhe bxric tilhls o[ uo',.tlri'b 
'nd 

dx)6'

innirivclv dcuinc,l) thc S,rircmc Court h's lctitl''lcJ 'c' i'^do '^tol 
nttn

\o^. "t'*Xirl, 
*rr" up,l,;tty. oltct lzcp 'Ll},cratro+ 

ctclcd't hoa Po't lll
by thc 2olu;tirutioa'ntlcn. The* tqhts ntl"'lz:
' th2 rittu to tit to<t o"J yiatry o"J sc.""Jnry cJucotoa

' th. titht to i.illt
' thc, i tht to Ioo4 & i aL n g * or c r o a,l i ar c I't t j- ol' 

^v 
i t t' 

^ ^' ^t
' th. ritht to o ,ni^iD!^ *oA.
' ti. n { to i^lonnotion
' thc .tiht' to r.sq^'bt. olfitddn'. .,ct;o^ r>lli'i"
' *c naht ro co,nf"sd,tro^ Jo, tott!.., crucl, 'lcgroliag o utusuol pa/'h

ac^l o, l.aoha^t
' thc tryht to tp.dy unl
' rhe ght to c^loft. o..('enttbiltv ol nnal ^ it'!tu'^s U!9ca ' 

hM<\'
\oh.^'t P.otc.ttv. h<,ats. psyehurn< c,trc t^nnetn'^r' f'tto^tt
th..ttht h, t.^.!.t ,!'tn. l0
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ll/ was 1fi4'; acc.omplirhed; the.social, cconomic and cultural righrsg u;rranlecd undcr rhc direcrivc principtcs .I ;; ;,i;;;,iri,.l,n,,nrr,,,made cnrorccnbrc as intcgrar aspccts of decrared r,i",r.i.rrr ,igr,o
Filih, thc Suprcmc Court assumed thc rolc of a cuslodi;tn ol fx)liti_(;rl mrrraliry Arcas rxrt considcrcd justiciahte (like the imposition olPrcsidcnr's rutc undcr Aflicle J56) *"r" iro. _. n;:;;H; 

"r*r-r vc discrcliol in ,cgard ro rcservari.,ns l, J.o.;';;;l,",ili ,no,,r,tx)rls lor -othe] hackward chs

:::j:111_.1;:,";T;1.;};l*;;:,,;llTlIlff :l,ru;ffi ,l:

ll-":::1.rr""*ry rc\crvarion quotasr which scrv.,r .rr" fii,Lri .,,nr".ntcnce than constitutional convtctron.

And rhc Corrrl sustaincd rhe Elcction Commission dccisions oncsLlhl ish ing dcm()cratic norms
;, ;i. ; ; ; ;: ;. :'# : fr H ;ll':J:l TilffX,T,:J':::fl: jT:

sixrh, and thc mosr srriking of ar, the nineties witnessed. in ru,
l:ll:li ,:,, theA utay rlccisioi ta.ri, ls8rj,;di;.;:;;; 

"rrr-crxrrng rhc mosr tundamenral nr.ir runair"irrii ,ono";, ,iJ,*,*purptc: rfre rishr ol att citberc-ol t^db ,, i;;T;;iri. oru o1
:,,,::!,,:: l, peopte in hish pta.c.es..t-n exercizing o,ir,i*ii"n., ;ru,_(ru fnwcr, rhe Supremc G)urr c_asr ir.sclf ino rtrc roi;;;;;il;;"r*"(which lndian parliamcnt has cfl
rJcc;rdus). ThrouSh rcr.hnica,,, l:l:-t'-I 1t1t3 

ro Indian penPlc ior livc
,r,,.,,,u.oi".1i;,:,;;::;":;:Wlff Til,i,*T,liT;l*Ilf, ,.ii;rJrvcsrgg 15. .rrr.mc cxccurive of ils 1r*"^ [' *"-,rif-,f,. .firii,,r. ,o
:I"^,a^T,11, 

Burcau (,t. lnvcsrigarr:n- and hken ovcr ils day ro day inves_rrgarion ol chargcs .t c()rrunrion .n 
htgh pt;;, *;;l; il. i".iJL, ""*rcquiring apprr)vat (,t rhe Court rnr rinit r .;,-;;;;; il;l',.*","r,Whcrhcr dccim;rti()n ol lhc ranks.o[ corrupl politicians .an h" j..nm_plishcd hy jurJicial process alone is o[ coursc an issuc which gencratqsac.rc anxicrics ;rnd cr)nrroversiqs.. Bur in a *".;;;;: illr"*,-cdAcd rh;tr rvhcn sriat acrivism in lndia has ",ir"iiy ,i^r*.rl, *"jjt::..i1"_,::l (.rrupri(,n in high praces, ,r,. .;r,r.1rri ;;;';:": ,."lnnclrk)I ol thc valuu.s, virtues and

1 ::i ::1, T.,,,' 
-"-; ;, ;;; il: ;'il:"rXt;I il:.,."f : XSll ::,J, l:nuflurcd t() c()mh;r( rni( r(lfascism oI power 

^, 
l*^f..i.r.1, ir,lrl",,".-

r rrrr,rCIAl, A(-rlvlSM l,Sl,RfATlONOR R r: DI Marn TI T ATloNl :r5I

livcly hy thcsc;rslonishingly wirlc rrngc of inlcgrily,rnd rcclitu(lc inili:r-
(ivcs ol llrc itpcx (otlrl.

Thc;rclivism ol thc latc cighlics and ninctiqs marnLlins somc ronti-
nuity with lhc lirst lwo phases o[judicial activism idcnrified carlicr. But
it also marks a ruplurc in the scnse that thc judiciary has hccome a

prime instrumentality ol re-democratizing the proccsses of governonce
and practices ol politics. The contemporory patterns ol judicial
behaviour ol the judiciary has translormed it from a mere apparattlt
of governance into an institutionalbed socbl mouement. Thcre is rxr
precedent for this in contemporary world judicial hislory. And perhaps
acrivr.ta is scarccly a word, dcspitc iLs protc n n rihutcs. which cap-
turqs (his trans[ormati0n.

Dark Llnings on r Sllvcr Horlzlon
It should not det act one bit from the warmrh o[ appreciation ol rhc

achievemcnls of lhis ncw pha.se of judicial activism to acknowlcdgc thc
nature and the magnitude o[ sclf-imgnsed limils that Justices have them,
selves sculpted on (heir constitutiooal power antJ dur,v. The flip sidc of
contemfnrary judicial activism is its canon of jurlicial sclf.rqsrraint in
malters cnhiling violation of peoples' rights in lhc crrrrcnt phasc r)l rhc
glohaliz:tion ot I nrlia.

(^) Calastrophic Judiciol Process lor lhe Bhopal Vicrint^s

This is a complcx story which cannot bc narrarcd fully in this
paper. But a [ew a$€cls may suggest thc ourlines of this agoniz_ing
nartative. The Bhopal settlement ofters a mightily uniust prologue to
this narrativc, which I have described in dctail clscwhcrc (Baxi & paul,
1985; Baxi, 198(rl Baxi & Dhandha, 1990). Nor mcrcly wcre rhc vic_
tims, not heard properly by the Court, when a close d(xrr scttlcmcnt w:rs
devised and then ratitied by two iudicial ordcrs hut thc Court annihilat-
cd thc rule ol law in lndia furthcr whcn it confcrrcrl immunity lronr
criminal proccss as a part oI a civil scttlcment on thc Union Carhidc rn(l
iLs alliliatss. lt rcquircd a Herculean effort on the part oI victims movc-
mcnt, and social action groups, to have the Court rcvicw this immunity.
While thc Court was enahlcd ro restorc dignity to jridicial procers hy
canccling lhis immunity, this was to tum out lo bc a pvrrhic victory li)r
lhc vi(lims hct;r cr. in I(X)? thc Crrrrrt \vils trr, n,l( lh^l (.h;trtr.\ r)l
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ln many an invcrsion which

l:::::r,1,:"' : I *" il;;;,,*' : *ti:;:H:i, llilT 
-;if 

,'i; l',.1tcprcscnt.it.scll sueccsslully as a vrbriri nf ..,,,1 u.ii ,n 
""u"rrrn,.,,Pro,csss! futd Urc rcal victirns wcre 

.allorvctl a U. pr..u,..f, ui,i,nru,"iy,
,1_m;rliSncls, 

wlrosc (locilu bodics be{anrs ,it", ui <,.,ni.nr,,,n ;;;:,;;r.naturc r)l Illury sullcr(rl: lIl upholding lhc scttl(mcnt ,,rn,,r ii aruntillrrrn us rrgrinsr $3 trillion claimcrl irn bchalf "i:,i" ,i.,*. i,r-,,,"vrvlr('rgn gov(r.rrcrr .r l,diu) llrc Suprcrnc a;r; ;;, ,,ii"',"i ,,ii,",,,l(rir(('only a lcw vrcrrrrs rrs having sulfcrrd scriuus inj*vl aiilr,,,.-
lllllll::lTl^,n:,it rhc ct.rurr changctl is .",i*ut" ur rt. ,,og-.;.;.;, ,;.vte trmagc! And rhc Supr(mc Court ccjnlinucd rn nlfu* Uni-*-Curfrir'f 

" 
u,irlFrerr bcli)rc il in rclirtion b scvcrirl mattors incluLling tt," ir*^fr" 
"f:..::::,_ 

ul ."^1t":r il lusprrat (sull nor donc) ,r..pi,i ,t 
" 
i;;;;;,:r.scssl()ns c(,un h,rtl tlcclrtlcd hc corporation * 

^n 
iaUaalon,l"r, fu, nuu-;rppcirftncc in thc criminal procecdings!

..,.,,.,11: 
,rn:r,,, 

.;rdjudicalion rcvcals invcsrmcnr ot judicial urtqnr and.relrvrsnl oo rh( sldc ()l forcign invcstors and multinafionals, no maltcrhrrw h1r1Jgnd1;r, is thc naturJ 
^ntl 

impacr ,f _".;.i;;;;;;;'il"drc(s ol thousnnds ol childrcn, womcn and mcn who lill this d;ry contill-
::.:y:rll,,, 

rt)(. l.rrcnr IlIp,rurs oI whirr w,ls, in c c(.t, a,n,..",.rn",,.ntcntittt,)n wrth hurrr:rrr l)cinIs ln ll)( lung t.im ,n,p..i 
"f-"r*,""i",r',Ite,rvy rlrs:rgs.., Lrl N C, .r lcit.rl clrcnrrcal thal can only bc tcstcd undcrlhc law ol i lornlcd eorl\cnt on hunran bcings and in 

"",y "nlutf 
Ju""r,,ucxl)cnntcnt;rl ;rnin.rls. ,llc 

rlc_scruiri:lrion .l an oth"r*1" ,;;,;;;;;"n
,t.1::]]:.,u11,,",,,'rts 

.,nc ot rhc vcry tcw cxarnptcs in rr.l" fr]i,J iv,,,l,r'.rcIrIlIl,rl I)t()sc(ultL)o t(,r litn5laughtcr. Thc adjudicitk)ry p"rf.urn.,.,na"

:l:,lll::,,,1, rn tlrr,rp;rl .,,5" rrgg'"rLs rlrI nrcrcly rhc timits (,1 JUdr(.i l\\ llllllr:rlr'\\ ;rIlrl ,.rlr.rl,t]rl\ ,rl (tL lt\(. nll I,r\tl(. ir \ !r tt, \,,1 rl,.lrl,r r r,, r,

planncd mass disasters, it also, (and this is ulurnring), displrtys ;rn

unprocedcnted solicitudc for (he rights of global capital agirirut and ovcr

thc lundamental righLs ol the PeoPle ol tndia, cxprrnsivcly Irllirmcd by

thc Court itselI in Iclation to the Indiirn statc and civil socicty'

.. Altr)gcrhcr rhc [Jh,,pirl ird.iudicillion is a saB ol juJicial bctrav l olllrc vcry aerivisr (nur)r inrions o[[rrcd,1,,,.,;;h";; i;;.;;;""il;r.;1,"Srnrchow, thc lvllC hrrd alyr lnrcrcd Uc ytul ol lndian iurisDrudcnec.Thc prtrcc.ssc.s ol rd.iudicarion consrirurcrl il ,;;;:; r";: 
il;;";r,t],rtistr()phc inrtiirtctJ by Cirrbide,s -' .. - "'-'rl

vcrv irr(icut rc .,,r.,,,ri ,J *" ,"; t,:l],11""1:"'l..lcs 
()[ P()wcr; rhc

*"i" i,*,r J ii ii; ;;il : ;Jl ; |JX,L, :1"t,,?il:ll 
car;s,rophc

(h) Constitulional versus Political Ptomitts
No summit coun in the worltl can bc c<tmprelcrtstvely oct+'nt'

cvcn rhe Supreme Court of Inrlia. Nor oughl onc cxpi;ct apcx jutliciary

to perlorm 'revolutionary' agenda of social justicc without tlcurits,

digrcssion and sclendipity. Aftcr all, coufLs and iusticcs h vc k) irrrivc

at a mix o[ sctivijm and restraiar.

This having been said, it matters a very great deal whcre activirm

anr) restrahl ought to Iind their place in adjutlication.'l-his has always

bccn a matter of escalated judicial and iuridical discursivc complexity'

Many judges and jurists take the view that it is appropriate lor lusticcs
to he aclivi-ll, in some sense or the othcl, in relation to civil and politicxl

rights but not in the domain of developmental or ecotwnic policy

deciriozs. Thcse malters o[ Policy, it is argued' involvc q)mplcx consid- ,
crations not fit tor acljudicrtory justice; these rathtr bclong to the rcirlm

of the rough and tumble of politics (establishmcnt and opposition) anrJ

latcly politics of ncw social movemcnts or politics oI rc-\istancc. Justiccs

anrl courls, it is maintained, ought to leave the'political'arena unhin-

derq.l.

Even the suPer-activist Supleme Court ol lnJi,r h'ls lollo*ed this

onhodoxy against is own rarlical discoursc on humnn rights in lndir' lt
convened the discourse on Narmada as an issuc of rehabilitation (whlch

is, o[ course, important se.ond-best way o[ dealing u'ith developmcntnl

rJccisions) from thc issucs trs Plc.tcrltcd beforc thc judiciary: thc is5uc ol

trsnspure cy and ucct-tuntubrlity ol such tlctcloynrentul lccbiou, thc

issue t{ peoples' right to baw unJ to purticipute in decisi<tts ulltct'
ing tlrc luture ol entironmenl and the luture ol the luture Scnetdln)'L'
(allairs, as it \r'crc, ()l inter'gcnerat ion al justice) and (\'!'ithout bcing

exhaustivc) the security ol peoltles right lo lree speech and expresst"n

oguirl.ltl lhc unworkuble ud ur.iustilied cotlectit'e rePrtsenlation ol thc

ituk us a mon<tpoly-holder on dtfinitions ol 'public interest'

.\l lr'r\l Nrrrrtt.r,l,r ;rll,r'.rr,l , r'f(' l rr r rr'rnr' '1""r' I"'r' ' 'thr' h )a
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.. . T}e rcdirccrion of srrcial action litigation to activist-govcmmcnr
dialogical nractic6 in such situarions whci citizcn groups ari .n"rgiz.,.thy thc judicial rhcroric on human righc to acrivarcifrc couris is, simply

H: ::j-::T,i.nt wirh lhc pro,nLics ol o proptr.ori"ntri iuaiciory,.r nc sur,eucm massqs of lndia arc used to const;nt bctrayal oi politicalpromiscs; thcy arc numbcd to incomprehcnsion *t cn .rJiinii"," lnu",ecrivist Jusricqs sccm (and indccd from rimcrctimiJoj t c rr^i,l'.on fu.tional promtscs which rhcy rhcmsclvcs aniculatc from ifrc Hi[n'u.trtr.
(c) Forces ol Glohalization ond Conons o! Judicial *ll_Restraint

Thc convcnrional ,wisdom, on judiiial sclf-rcstriinr in .or.n."a
::Lf"l::: s<rcicliqs madc ils appearnacc e8ainsr rhc paradi gm ol wclfure.flore. Wc all kmw, in one way or other, of thc Amcri-can Suprcmgcourt's appro^ch to New Deal rcfo-, inc ,fr" i.pr.r1? proiO.nr
Rrx_rscvclr's crrurt.o..1,n, plan. Bur *. oo noi 

^r*"'f, 
,Jri *", ,r,.cutrure oI irrrtrciat sct[.rcsuainr in marrcrs.f *.;;;;;;cy in rrrc

:,,",,.1t9r: ttcvekrpcd primarity. in rclarion . ;r;;;;; ;;; pr"r".Irrrn oJ ,i*n,* ()l (as we still call rhem in l"Oily *crt., s.ltinn" of\ s(ricry. No more will the Srrpremc Court o[ the United Statcs striketlou,n 2 f6ngl3sqional sralu(c provirJing for th€ rights of lhc labouringchilrlrcn ot unorganized workers or minimum *age"trrr.-' 
' '- ' '

. ln. lndia thc culrurc ol judicial sclf_rcstraint dwctopcd arountt dil.-lcrcnr issues. Dcrirc high flown rhcroric of s<rciar j,L,i.", ,r," rir*,
::.111"r 

."n,u?. ,rt tndaan tcgistarive activiry witncsscd *' ,,g.,rnr=pr(rgr;rmmc 
-of law and policy cnnceming uxrrganizcd rurat tatour,gcndcr cquality. alr()citics asainsl unlouchahlcs and indigcnous pmplcs,chikJ l;rhrrur. rlisrhlcrt and ithcr vulnerable scctions of-ln;i;n 

,socicty.

Out:id: of agnrian rcforms, rhe couns havc had ,.ry f"r, t.a.ion. r,,inv;rtidarc wcttarc tcgislarions. tn [act" rn rr," r... ni,ir**lrfr"[ts.,ir.in;tcrivity, in thc l.lmous Sr.uv
courr in crrccr *",," 

" ,"* .,ll.Irl,',".1i.tJ"1,','li;]i:J,i;,li:".t:?1"#:
cnn(tcdl

.- Thc lndian c;rsc prqscnls an elaboration of dctrincs of judicial
:,:]l::".,1r'", 

in rwo frincipat ..rrcas. Thc ri., i. ;" .;;;;;n n, u,.,.r.-tx)n;rry powcr( ol thc sLrtc ofiicials: the scarnd, and ,..irnO,'i. in. ,r.,ol ccon rmic rc(ulntion.
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ln lhc vcry firsr ycats o( tmlir's indcPcnd(ncc' lhc Suprcmc C'rtrrt

alfirmctl vnst rliscrctirtnary ;xtwcrs oI lhc managcts of lhc lndinn st;rlc'

ft.y i"f.f that thc lact oi ihe prohahility of ahusc of Jmwcr.is, not a

,riii g.""0 [ot dcnial to discictionary F)wcr lo a regimc- Mola lidc

cxcrcisc of disctctionary powcrs may hc challcngcd hut of coulsc thc

nroof o[ sttch allegations is made so st]inEent th;rt herdly eny- srrch

'"i"tpi t 
^" 

hccn siccsssful! Since the cxcrcisc rrl prwers was t!is*tc'

tione;, judiciary may not oompel actioni thus for cxample thc lrlwcr to

*"f" 
" 

i"f"t"n"" nf indusrial disPutcs to labour attiudication undcr lhc

iiO""rid Disputcs Act coul<t, anrl ha's' allowctl thc statc's to sit on

;;;;;ilJ long as two dccartcs, with cn)rm(rus coss to workinS'

1i.."." 
"nO 

thcil fattcms of rclations lo law xn(t nolitic's Thcrc ;rrc

i;;;J ,"tl few modes by which agicultural labour may srrcc'rslully

*".ta iapt"t"n,"rion of tht minimum wagas law or thc btncficin]ic's ol

lhc ert;dcd state anti-'Poverty' ptoS,tammqs may scek fair implcmcn'

tation of the schcmes, or draughi or [aminc strickcn Pcoplc may scck'

*iifr;uai"irf intervention, amcliorrtive action ot comPcnsation for cxcc'

utivJacls o[ mmmission and omission Thc vast ctlitice of 'administr;t-

,i.,"i t^* insisting on fail play in rction rcmains primarily a jurispru'

dcnce of and fol tic urban middlc cl;t'sscs (sce my intrrxJwtion to M sscy'

I

I

reeS).

Evcn it this ohservation is contcstcd, it at lcilst rcmains truc th;lt

the n;tion of fair'play in arlministration (e g, light ol the a{lcr-tcd Par'

ti6 to hc treard, iuty to give rcasons, avoitiance ot hiaS in dccisirtn'

.^ri"g, i".,) t egin*io bclscrviccable whcn g'ovcrnmcnLs ef,crci'sr- thcir

discretionary power. Whcn rney atoitl uting-it' t"*'nt of iut!ici;rl scll' '

,"",r.in, ,.i".pAicial acrivism inelevant fol thc disadvanlagcd' disptts'

sesscrt, rJcptived and impoverished massc's oI lndia'

Thc sccond are{ whete judicial sel['rcstraint has institutionaliT-cd

iLsclf is thar o[ ecotnmic ot dcveloPmcntal tlccisions' Even t(day whcn

cours dql with thesc, it is with utmost dcfercncc !o thc'wisdom'o[ thc

cxccutive (as seen in thc discourse of mcga-inigation nIoic4ls)' Al-

though cmhroidered wirh occ&sional anxictic^s for thc ri8hLs ol tr;r(lc 
'rn(l

in,tusiry, rhc ln(li;ln iudiciary h;r's sustaincrl \r'i(lc Jr)wcrs which lh(

pl,,nn.,l ..,',n,,rn, rrf lnrli;r. litl lhc rcccnl cpirlqrnir ol lihcr;tliz'rri''n 1-]

tl
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I

I

I

I
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capirll; ir. may nationalizc scctors 

s(rlA,- A.'IloN vot- {7 ocr ' t)uc le/7

Tll,i:T ::i on s rou nu. 
",, ;;"1"i lfr .*n1,i,l,Iil ;:;:[;fl :, :1:cvcn prohibir rn s)nrr nrcjrs, inrrusion ol f or",gn .npi;f 

"rT'"",o',,,nrullinarionlls. Thc lrsr is vinullly cndl(ss. 
^iU 

,,,turgr,'ir,"'ii,,,Uprcturc is truc, it is nl5{) truc that thc.or* *"r" 
^.f"tf ;i;,k;r;;;;,,-

11,'l 
*1,:lr, r rhc b,rr ot fundamcnhl righ6. pracrica y."",y ,i",,,,tndustrial housc.dorns rirw rc,,.rrls aq "";:;;,;"": ^_'"::],,:':'1."'" .

n,u n "ingr.*4ur-;;;;fi': 
u; a petitioncr or apPcllant; rhcrc is

t,o ro, u'..n' r,1i,;.ii"u"li".]lJ'.lij'j:l'".", or rhc cr',o nomv rha r

And almost 
",, 

ri*, u,i,u"*? 
reglmc ol sl.y ordcrs nd .ppc;rls'

u,,ny .,,nu .n*"0;;; ;;i::o:l j,'.iJ"]ffll;.,X, 
lr;J,,li1ili,::;

Prirnntng,and rrgulalton.

. Evcl|-tl, :rrrrl rrn h,rlance, thc stitts,s [X)wcr werc suslaincd, tltis wasachtcvcd through itdJuJlcatorv Dror
,n. ,"g,/,,,,,, i, ,i;;;;;;ri. ,"**cs which rourincrv probrcmarizcd

ln rhis arcna, judici;rl sell-re
monce ol judic'ur ocrivism. lr ,rtLiil' 

*: in)eta a mas*ed perfor'

tn,ti,,n srarc p,^*,"*'ur-rr,;;i-:lt"p'Liic l'hat thc m,n,gcrs ol

.irt p.rmrri n..'i;,"';; ;;l*'n'"rn 
&s proliIically conccrning iudi-

!.]ll.rf.s! 
rh. cr,, 

", ,,i.r,,ri*i,'i3 i;'",:lJilii:;::ll,l ;:,il:l
P()lrlrLs and industry. 1Ic manaters ol thc lnrlian r;r,," *.r" U".-r,ylr)hncalcd in rhc srrugglc of tracions,f ,"r,,,"."pi"f ,.,.;;;:r+",wcrc al thc samc tinrc clienls and1ontro _, .f 'r"rafr,*,, 

il,,"a,,,,,,nd pr.ducrivc capiL,l. As clicns. rhcy n^,r a ,uir" oon^,,o;: ;;'*;,,,-cll p.rr(Irs lo trnlncc (lcrlrons and parry acrivirics, and ils;llc;; t;cyhird also tr.r rnsurc a lc!cl oI Drotlua,,y,which*;;;;i""#HiJil"llll'li.-,1;;l_r,#:'J,ffi i;ela-rsc5.45 q)nlrollcrs, lhe lndi ,(.od rh(y *.,,,,pr,,r,..i ;;.,;,.,i":', :'ll: I"i;lr.fJ;""i::r,lrJ:l-:l
lcvcl,rBc (,vcr lllc r,rlrll,,lt:,t cllss. It,.v,s,rls.r nctcss:rry tui rfr" tnJ,,,n
:::l'-c 

ur ,r\:urlc a grrrrvrng ktle its ir firunce.r,i,"f"r'rrrr",'r^,f., ,U.ilusl'r(cs ol plilrrncd ctrrrXrmV. Thi
tr,,."lrz,ri,,n ., i,,"*, ,r""r1,ri.i'ls, 

w[ ;tcc"ntntishcd su,cr.ly hy nr1-

*,,,,r,,.u ..,",,,,,',;;; :l ir;l',",i,1il:l: ll",i': #:iiriXlll_tlll:marrrJing rrcighs ot (.rr)rl;rr r(,rnrarion (rhrough rt," tn,tu"rrii r ir..iri r"ulnvcsltncnt Corprilttoll, lrntl ol coursc lhc Rc.scrvc []lnk ol lntlin andlorctgn cxchitogc e0olrol\)

IUOICIAL ACTIVISM: USURPAnON OR Rt}DUM€R.ATIZ]\]]ONt l5?

The purpose of'th's ncccssarily Bcncralizcd nanative is, in thc

proscnt c{rntext, to illuminatc thc contcxls of lhc formation o[ tle culturc

nt iuOi"iot sclf-]esuainL Thelc was simply no way in which thc lndian

luJiciary coultl fail to rcnect the deep ambivirlcnce o[ lndian stak man'

^gers 
towor,ls lndiiln and forcign capital' Thcrc wis only onc way in

,Jtri.t th" courts cruld innovaE about thc lndian etonomy in terms ot

the constitutional notion oI lndian dcveloPment: only those [,()licics and

nrouru**as of dcvclopment are j4st which hove the intenlion ond the

'inf,aa o[ dis'propor tionorely bercliring Indio's impoverisled rnrrsscs'

sirEc the nineties whin lndia has cmbarkcd on a hcadlong nd

hcedlcss proccss oI cconomic liberalization (unconstilutional at its.vcry

..ri girl^ the constitutional concePtion o[ lnrlian dweloPmcnt) thE

s"m! irft*" of ."f[-resuainr has malk(d thc SuPremc Court's apptoach

rlespitc atradical changs in the etonomic contexl The chaoged contcxt

is iraught with a whole varicty o[ perils for the lndian pcoplc (sec

Bhaduri & NaYYar, 1996).

Not merely has an otherwise activist SuPreme Coud o[ lndia takcn

judicial notice or the'winds o[ cha'nge' (as did Justicc Vcnkatchaliah in

Ti^co,: tggS Supp.1 SCt 499) but it has' broadly' sustaincd thc triPlc

Olis of titeraUzotton: dbbvestmc nt, deno tiorutliztt tion anl dere gulo'

uon. in ,1," days o[ the Plannc{t statc (now lurJicrously,dcscribcd od

*ii"o^ 
^"rriy 

as 0re liicnse quota Raj) thc Suprcme Coun.u[ lndia'

and thc High CounE at least mainlaincd strict constilutrottt I scrslt'ly

o"er nntioriliration and overa'll state Iegulation ovcr economic activity'

Sincc thc nineti6' baning a handtul o[ cxceptions' the judicird ptoctss

s€rms b have altog etlta swrerlered llsclf !o thc idrlatry of globalrz'rtion

and libcralization. lt has rcsolutcly bypassed' barring a htnd[ul ol situir'

tions, almost all of thc following questlons:

l['tcgulation' itnd'nationali?-'iltion' \,','crc aPUy Probcln]itlizcd dut-

ing the hirl-cyon rJays o[ ln<!ian planncd statc' s]xluld rxrt tht dcrlgrl lron

an*d privarization at lejLst mcrit lhc same older of p.rimo l';c it cor,sti'u'

tioil scrutiny in thcse halcyon ditys oI er':onomic libcralizrtion?

It the judicial Pr(Ecss wiLS hamcsscd in the pa'st t'o sccutc \r'()rkcrs'

righs against thc ovcrwhclaring propagunda of Prcductivity' stDuld thc

aourra *,, bc(-omc active plrtncrs in thc dcnrisc ol thc futuIC ol collcc'

tivc tiBhL\ ol rr1)rkcts in an cta oI glttbill i/il tio n l
\
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;rnd m incrnl industries, im;nvcrishment-aggravating mcirsurcs of struc_
tural adiustmcnl).

lnsnfar as thc judicial activists fccl constraincd lo hccd this gra(u-
itous anti-people and anti-human righls advice, rtruc rural adjurtmcnt tI
lndian judicial activLsm will be accomplkhed. And this will dcterminc
in lndia o[ Lh€ next dec.dc thc fate of a ,miltion mutiniqs' against thc
anti-pff)I policies of lndian slatc managcrs in thc grip o[ the processcs
of globalization, hurtily supponed and cndorscd by rhc mediocrc liber-
alism of lndian intellectuals and urbar midrJlc clarses.

Thqsc proc6seq of coursc, necd to b€ crretully understry)d. But
thc task, as pcr the Elevcnth Thesis of Marx against Feuerbac[ is /row
to chahge the situation or lhe conjucture. The agonies oi trAA,
judicial actiism are thus laid bare. Il (and there Ls aiundant evidenc"
lor thb prolnsition) thc rccomplishment oI thc pe{plc-o ricntcd judicia-
ry wos. primarily a resuk ol people's struggles, tha task of futurc
str-uggles i-r to save lhe lndian judiciary lrom sel/-inposed stiturot
adjustment of judicial activism.

On thc issrre of how this may bc dctincrt, and appropriarc stretcgics
cvolvd onc may ff)t crpcct unanimity among lndi;rn srrial and human
rights activists. But cvcn thfough activc disscnsus, lhis is fath o[
[uturc struggl6.

Thc ctrrial quGtion bcforc peoples' movcments is how the most
peoplc-frcindly of govcmancc appiuatus (namcly, rhe judiciary) can hc
both enablcd end cmpowcrcd, in confronLation wilh the forc6, manaB-
crs and agents o[ lndian globalizitior\ to scrvc thc constitutionally envi-.
sioncd paradigm oI Indian dcvclopmcnL

The celebration ot thc Golden jubilec ot ln<lian corstitutionalism
inauguratqs itsclf with this intcrroBation.
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J( tronsJ>orency ond occo-nnbility arc thc ncw cotlstilutional vil_
lucs lo bc cnforced on lndian political Ghblishment in rhc title ot
pmbity and rcticencc in the cxcrcisc of high pubtic powcr, ought not rhc
judicial proccss and powcr enlorcc rtrcsc virrucs, ln an cqrat mcesurc, in
rcgetd to ara^sparcncy in intcmational cconomk ncgoti;tiorrs favouring
manifestly unconstitutional t ade negotiations by ii.re supremc lndian
erEulivc? lf indce<t, f,s thc two vcry cminent cconomists'say, lt is truc
thel "gcnuine ec.nomic liberalization for dcvclopmcnt hcgins imm trans_
parency oI ncgoriatiors.'(Bhaduri & Nayyar:19i6, E2) wiat overwhelm.
tn\ 

.telsons, aside lrom the well-monicured statcgis, such os canotsol j.udicial. sell-rcsttoinr, justify giving such " 
j.ri ,iri\ to sxial

dclron pclirions seeking a rcvicw of Inrtia,s accession to dnt.TlWfO
flgrecmcnLs?

I do rnt wish to burdcn rhis paper by claborating thc lisr of such-' likc qucstions. No douhL many more couJd be added such as thc issueoI legirimalion ot lhc repcal of rcgulations conceming prohibition on
al icnation/l rce markcti?_arhn of uibal lands.

Towrrds e Conchrslon

- Thc vcry raising of such qucstions, howcver, JxlinB towards whar I
havc becn dGcribing as r lcndcncy to*u&s 

^ 
stirrturol odjusotcnr o[

lndion judicial oc,ivbm. To somc exrcna this tendencf itanifesr-s acontinuily in lndian jurisprudencc. lt is also, to an cxlnt, carcIutty
contived, l have archived thc details oI not too im\aginativc a packaging
of propaganda againsr jurJicial activism elscvhcrc (Je my Capirat foun_
darion l.ccturc on Clohalization and Judicial ecrivism, ieff, puUtisnert
also in rhc Mainstream). The tcchniquc consisrs in 

"rf,.ni"g ,h.l;Oi
ciary to r?main anxious conccming thc trajccory of ia .aciiiism., Not ijusl lhc corporete Bar but cvcn cminent civil iit.rfio t^*r.o'f,rr. I
puhlicly adviscd thc Suprcme Courr that activism is rn.ot,;;;;;; I
thc misfonuqc ot lndia's marginalizcd masscs. Aclivism ;,;;iJ;i;; I
lcgitimatc when ir addrcsscs issues of polution 

"no 
.n"iron .irrr i."- I

radarion, the plighr ot backward classcs and atrociries .g.t;i ;;;;;- Iahtes, hondcd and chikJ labour, and gcnder righs. Brr;;;;;;'r"t 
"; i

appmpriare sphcre .f iudicial oversight ovcr-issues .f ,r;_;;;;;; 
I' policy or cvcn ovcr issucs conceming rJwelopmcntal rlecisions ltran+lare, plc;rsc, as Bhrp;rl. Enn)n, the mutlinationalization of lnjian mlning

(

(



Thc Supremc Court onler directing clontre ol 8'378 irulustriol uaits

in Delii orul their rehtcotiotr elsewherc, on the grutunls oJ pollntiorr,
lo(s not lo.ete thc m aise of l)alhi in propar Jwrspective. I'ha
qut:stion of l ,llxli<tn neels to he rullres"ttl lo*inR i to a.'(outtl th(
otirc nngt ttf l.tdors cutrsirtl4 il - Jrt'rtt vhirlt.t lo llastc-.n'at(r

lischorge.'ltori'ov(r, coiteris o! cquity onl jutit't' slnuhl ht ptrt of
potlutiin eradicatiotr so as to preve, eusy victiuisutitttt o! the toiling

Order that Felled'a City gctlinS lrl cnvironmcnial clcamncc i! not
.asy. Thcysclllc fora 'Proxy' liccncc which
gels rcncwc,l cvcry year. For thi3 slatc o[
affairs thc S prcme Courl hlamed "thc
officcrs/offici:rls who hrvc bccn wholly
rcliriss :rnd n.!liScnt in lhc ncrforrnrnce o[
thc \txtIt,rv ihrlicl cntntrtc(l ll) lhcm tln(lcr

thc j\llrtcr I'Lrns'. llul lhc Coutl mcrcly

lll!,r'Ir((l tIrl (hc rhicf s(.(rclrrly ol lhc

l)r'lhr :(,rrrl'r\lr:rlrorr\lnrrrl,l lx'lrl:rrrrrr(lrriry

ln\l lir rctltrrtibilily". \\'hiuh is ls Sood:r5
saying not rnuch will conlc olt of thi!
Signifi cantly,sUprcmc Coun's intcrvcntioi
wasoriEinully sortAhl in viewoflhc cvidcncc

of otfici:ll ncglccl and i diffcrcocc of
enrploycrs. Thc industrial units rcccivi:{
liccnccs, slllcs l|n(l cxcisc lir rcgistruionj
govcmntnl subsidics, bank h:lns and othct

fircililics. llrrl no cltrc is lakcn locnsurc lhcy

fulfil thcit slututory obligations undcr

Factorics Act, lndusttial Disptllcs Acl and

orhcr lahour lt.8ishlions. Yct nowhcrcdo lhr'
ordcrs pass xny striclurcs on thcm. lnslead;

lhe ordcrs arc rcplclc wilh atlcmpls locnablc

thc induslrir'r :tttd lhc adlninirlrilion lo'
undcnalc llrc lrrnsition;rs conlf(tnably ai;
possibtc. Rtluc:tlion is in fr(t madca luc ivc,
proposition hy alk,winS thc l:lnd v.crtcd by.

inrlustrics to bc sold al milrlcl nncc.
Thc lcnd usc ordercd by lhc Coun f.om:

thc industrics shiflcd/rclocated is thcl
following: I
(a) up ro 0.2 ha to be dcvclope,I by tiil' ' oyn", ,n accordancc *irtr zoningi

rcaulations of lhc Martcr Plan: J
(b) 0.i-5 hi: 57 pcr ccnt to bc suncndcrc{

and Jl r--t ccnl dcvclopcd by lhco\Y[c.:,
(c) 5- 10 h;: 65 pcr ccnt to hc sunendcrcd"' ;,; r;;;;";;;;"tor*,t uy rt "o',nd
1d) ovcr I0 ha:68 pcrccnt to bc suncndcrcd!

and 32 pcr ccnl lo bc dcvclon d by droi

'l'trc Coun onlcrcd thll in(tu\lrics which

shili "shall bc givcn inccntivcs i lcrms of'
thc or,,risrolr i'I thc M;r\lcr I'l:rn ilnd alsol

rnetntivt r rvlrrrh irrc norrrl:rlly cxlclr'l(d lo

ncw industrics in ncw i,rdrritrirl cstlltL*"'
'Ihat is, lalld al subsidiscd r.rlcs, caly ba[l'
toun ."poyr"ur schcnrcs. clc.'Ifrc Cou4
rcolindrll thc inJrtstrics lhlll In vicw oflhc
huIC rrr(r(.r\( ol plcc\ t'f l:rnd rn l)clhi thc

r.:Lrrc rrl tlrc ..,(.trrl I.tn'j rs h0urr(l lo hrrng

:r lut ol rrr,nl[Y *tlr(h cilrl Illc('l lhc cosl of

rclotrti(,rr". lrr rhc,n ull I his ud.ls uplo mJUng.

."i*rri,rt ur.l,r.r.", Iucrative propositiool

ir,ii,i,,'i,i"-- oi."*';. ..;,"il ;;* r*'j
rhrcrlcr(d hy tlrcsc urdcls, rnd lhcir own'

t r". in f.,.,',,rg"n,t',1 somc hrghly visiblci

pr"",ir i, ir'"'.i,v. Ther havi bccornc-{
iranrlv t,ot [or unscrupulous,nancgcmcntti
rn,l indurlriJlislJ to i'rslify closing dotfql
fr(torics. rl:lr(nchr,ttl woltcrs. aoddivcninE
crortrt into rtorc p;,ilJblc inilustrics Fq
insturec, thc lJrrlr Tcxlrlc Ntill' which ha.'r

i..J*", irri,," i" JI'"rt ."e,irr 
"na 

,r'ull
doJn prc.cnt,-,pcr:rtions, found in t}c{
.,rilcr\ Jn ljJs\ w.,v out JnLl shul tlown i

.p"rri,."t.rirr" rii,r,,ghr of Novcnrbcr 30'J
r3

nasses of the ciry.

'ON M:rrch 2.1, 1995 thc Suprcme Coun
issucd an ordcr. on Ihc wril p!tition r467n85
trlcLl hy ltt C Nrdhli, on Irtllulion of lhc rivcr
Carga, tjrrcctrng lhc C.rrlril P(,lluli(,n
Conrrol lloard (CIUI) lo issuc noticcs lo
E,378 induslrics. Thcic noliccs wcrc lo
indicatc lhc foct thal lhcy atc Polluling
indusiries and arc operalin8 in non-con.
formingarcas in violalion ofthc DclhiMallcr
Plan fo.mulalcil u,rdcr thc Dclhi Dcvclop'
nrcnl Aulhorily  ct. 1957 and thc Factorics
Act, 1948. and lhat thcsc industtiet wc,c
thercfo.. to stop functioninS itt lhc city of

.Dclhiard bc relocalcd clsE*here. The ordcr
sceks to relocata 168 industries catcgorit d

a5'll'under lhc Dclhi MastcrPlan and hcld
oul lhe lhrcatofthc samc for lhose ope,aling
in thc "non-conforminS arcas". Similar
judgments have becn handed downon othcr
ncighbouring citics as such in Kanpur and

ASra,and therc is talkoFshifiingthc Mathura
rc6ncry. Ordcrs havc alrcf,dy bcc, passcd

in thc rccent pasl, in thc conlext of somc

major industries in Mumbai.and Calculta.
In an earlicrordcr issucd on May 10, 1996

thc judgcs mainlained lhat '1hc mosl vilil
'corhmunity' nccd at presenl is...lo providc
for rhe 'lung spaccs'...lTlhc lolalily of lhc
lin(l which is \urrcnJcrcd and dcdic:ttcd lo
rhc conrmunity...\hould ba used for dcvc_
loprncnl of Srccn hclls nnd open spiccs".
!vhilc thc conccm li)r (lurtlily of lifc in Dclhi
is corDrncndrblc. thc hi!hcst Cou('s ordcrs
placc disproportionatc rcsPonsibility on
thosc peoplc who scll lhcir labour Power
in ordcr to protcct rhcir lift and J^-rson:rl
lihcrt y.

whrr sirl rhc |lrlr(tu\ hclrttrl lhc ur8c l()
elc:rr up,r p(rhlctrr lh:rt hi$ bccn in thc
rnaling fordc'cadcs? l}lc qucslion thal sprinSs
to nrind is. when, as l()ttg irSo as 1962, lhc
llrrt I\lastcr Plan ol l)clhi callcd for thc
rclocation ul' hr/.trdous an,J polliting
industries within thrcc ycars. why wai not'
hin8 donc about it ,i)r ovet lhrcc decadc$?

why \.vcrc no stcp5 tirlcn loconlrol F)llt lion
in lcss pl'llutinF rD(lu.rlrics? Why hls no
conrprchcnsrr.' schcnrr' hccn dc\itncd lrll
kxl;ry forthe *'clfarcr)f lhc \v()rlcrsimPl()y!1l
in Ihc indu\tncs which at lhal timc *crc
idcntified for rclocalion? And if for ovcr
rhrcc dccadcs this siluation \llls allowad lo
continuc, !rhJt is thc rc:tson lhJt malcs rl

suddcnly intolcrJblc f(rr cvcna fcw monlhs

more? Thc cnlirc bnsis of Suprcmc Coun't
ordcrs is that mxndlllory Provisions undcr

the l\lxslcr l'l:r of Dclhi (j\ll'D) hrrvc nol

hccn irnplcnErrlcd. I k)wcvcr, Dclhi's dcvc_

lopnrnt, incltrding its industriirl dcvcloP
mcnl, did nol havc much to do with lhc
rationllc ofzonll rcSulations workcd oul in
thc MailcrPlans. Morcoverthc IUirslcr Plans

thcmselvts cannol hc llrkcn as rcprcscnting
thc inlcrcst oflhc hull ofDclhi's poPulallon.
Thcsc ltlaslcr l'lans wcrc lpprovcd withoul
public dcbllc rnil lJkc no account uf thc

necds and wanls ofworling pcople and thcir
fsmilics. Thcrcforc lo makc lhcm lhc basis

of thc Supremc Court ordcrs is ilsclf opc,
to question. lronicirlly, thc ordcrs passcd by

lhe Supremc Coun bring out lhe wilful
connivance of offi cials and ownc,sof indus-

trics in creating lhc currcnt condilions
Thc Maslcr Plan kument 20ol (MPD

2OOl) admits that according lo lhc lhcn
cristingtcgulalions, a largcnumtxrof inrlus-

lrial units wcrc non-conforming. This is in
spitc of lh€ fnct lhat Delhi at prcscnl has 28

conlbrminS induslrial zones. Also no
rclocalion hcd lakcn place betwecn 1962

whcn the firsl Masler Plan was workcd out.

and 196l whcn thc sccond onc followcd.
The 20 yt'lr pcriorl ftrr rclrration rsriSncd
by thc llrst luirlcr l'Lrn cndcd in 19E2. lnd
rhc rhrcc ycxr pcri(xl granlcd hy lhc sccond

Nlirlcr Plan c|(lc(t in l9ll9. Or lhc olhcr
h:rnrl, industrics rvcrc rllou'c(l lr) corltc up

all ovcr thc city in violalion ol rc8ulations
lhc cily adnrinistrilors thcmsclvcs had
workcil oul. Thc Nll'D 20Ol c\linrllcd lhrl
thcre wcrc.l6,(XX) ioduslrirl Unil\ in 1981.

lt rn.rcr\c{l lo }i5.050 in l99l :rnd 9-l.rXX)

i 199-]. ln 1995, rhcrc $crc l.ql.0(X)
iDdu:,tri:rl unils crnl)k)ying 9.09.0(X) ptoplc.

l hc indi\drr,lrrn:rlc Srowlh of indusln.\ rn

rcsidcntial antlcontnrcrcial usc zoncs harl a

lot to do with thc n urc oIthosc inr.tustrics.

IIIPD ?001 s:rys lhlt in t9lil, 77 pcr ccnr
of lhc J6.000 (ndu\lrial unrls h:rd lcss lhin
I0 worlcrs, anil l6 pcr c(nt wilh wollcrs
rumhering l0 lo 20. Thc CrcB cslrmat. is

thar in 1993-94 thrl ooly l0(n0 of thc
9].U10 units in Dclhi huvc bccn givcn cn-
vironrn.:nr:rl ch:rrlrlcc. Thc.cst ol lhc indus'
tdcs function wilhout any environmcntal
clcarancc.lt has hccd hroughl oul in a rccanl
rurrcy that nr:rny f)clhi indu5uic\ arc without
liccnccs for thc Ioods thcy producc bccausc

lieorxrnrk .rntl I't,lilrtll Wcclly Junc 2lt' 1997F- 15

tr



1996, o\lcDsibly, in compliancc trilh lhc
Coun's ordcrs. Sinrilar was the casc \xilh
Sriram Foods and l:cnilrscrs and DCM Silk.
localed in wcst Dclhi. Thc frcr lhat thcse
tndurlrics had already purchased land - in
Hrnrachcl PraJc\h I tlirla Mrlls). RnJpura in
Punjrh (Srirrm I:(xxi\):rnd Rti.sth:rn ( DClvl
Sil[). hc\1,n,i Ih. \:rlri,rr.rl ('irirlril Rc."i()n.

- rhdtrerl th.rt tirt r lr.,,l t'l.,rr ((l thcrr nx,vrr
s.!1 rt ,.:'. il,. l:L,iil,.
crtlrrr,,rrl.r. \\ hr. h 1.,,r .1..Il1! lllsr\l!J()o
acl(\'rlx'rr lrrllrr llrc N( ll lr *it\ rl\,.1(.i'r
lhal lhc r)u'ncr\ \verc nol rntercstcd rn lhc
workcrs lakinS thc rclocllion option and
rhcy were only k)o happy to Bet rid of rhcrn
wilh a pilllry conrpcnsation of onc ycilr's
wagcs. ll was only aftcr lhc ,avised ordca
ofDcccnrbcr4. thal sor e of thcsc plans hrd
to tr modifieJ.

Workers'riEhts havc bccn acasualty even
in thc 168 industrics *hich are large and
{,hich have national Iradc unions and
thcrcforcarc rclativcly bettcr pllcedlorackle
thc proble,ns arising out of thc Supremc
Coon ordcr. The order issled on July 8. 1996
ard lhc clarificslion issucd on Deccmbrr 4,
1996, lay down thc norms for paying
compcnsation to thc wo,lcrs. Workcrs "shall

havc conlinuity ofcmployrEnt" and *ill bc
clnsidcrcd in "xclivc employmcni' while
thc industry is bcing relocarcd. Thcy ar. in
ddition lo b€ paid onc ycar's wages as

"rhifling bonus" to hclp rhcm "scttle at thc
llcw localion". Workcrs cmployed in
induslrics rhal "fail to r.locatc", thar rs
industrics which closc down. arc ro bc paid
lir ycars'wagcs. And'1hc workrnen who
ur nol willing to shift" will bc paid
compcnsntion in lcrms of Scclion 25F(b) of
t}c lndustnal Drspurcs Act, 1947. that is.
rill bc paid one years waScs as additional
compcnsatron. The Act hys down lhal fot
'cvcry complcterl ycar of scrvicc" workcrs
Iill bc paid rdrcnchmcnl compcnsalion
cquivalcnl lo llhccrr Jry! itvcrir8e pay. Thc
Suprcn* Coun also rnadc it ab!nd:rntly clcJr
thal \rorlcrs cnlilled k) c()nrpcnsation musl
havc hccn in 'rrnrtinuou\ scrvicc' un(t(r
S.clion l5ll ol thc lnduslnrl Drsputcs Ael.
1947. This mcans cmploynlent lbr a peri(xl
of nol lcss than twelvc calcndar months in
*hich freri(xJ lhc workcr sh'uld h0\ e w('rkcd
lor a rninimunr (,t :.lO drv\

Only pcnranrnt workcri wrll bc cnrrtlcrl
lo tharc bcncfits anJ (ontracl workcrs will
b lctt high ana dry. This is why rhc govem-

1; '
!)cnt and tradc unionscamc up withdifferent
fr8urcs for those who *ill be rcrxleredjobless
ln thc firsI grou p of 168 industries. Thc
Sove.Incnt claimcd thal 15,00O workers
Dould bc a[Iccred \rhilc th. unions' ligurcy8 35.000 For inslancc,lhcrc arc only 654

t cmployccs in Sliram Foql and
lrdustrics. whcrcas thc numbcr of
labour is 650 (lntcrvictr rith

Dubc, gencral sccrctitrr, KraDtikari
Union, SFFI). Thus, cvcn for thc
which arc la,gc and rrc{rium scalc

vc lationallradc unionslo litht for

lhcir cause. the bulkof lhc workforce is
brinS dcnied all rights.

As for rhc mcrhodol piyrnScompcns:rtron

- il is secn as a mauer bctween the ouners
ofinduslrics and individual workcrs. In case
of non-payment, delay. or any othcr dispulc
thc *()rker hits Io se'I thc hcll ()l rhc l:l$'
.,... . In thi\ rr (qu.,lh,'ltlc rt r\ ll" ".:;.r$hd \l:rn(lr t() bsc l,r.,cc(|. cvrn rl th.
.. i, r. r.:.,i,, r, rr.lL r,r..,il\ .,r. r,(i. l,
rn(lLrrlIl]lrsl\ srll nrltc hu!c l,rt,lrr\- lirc
J()rnl A!lron Comrnrllcc of lhc -lc\lrlc
Workcrs has caleulalcd lhat llirla 'lextilcs
shnds lo mi*c Rs 3,10 cr. DCM Silks :Ind
Swanrantra Bhirat lvlill$ Rs 7(X) cr and
Ajudhia Tcrlile Mills Rs 225 cr. lt should
bc rcmrnbercdlhat whcn lJnd \xir[sacquired
hy DDA thcy dad so in thc nanrj of"public
intcrcsa'from the lilla8c,s \rho wcrc paid
on an avcragc Rs 2-72 per sq melrc. Somc
of lhe lands so acquircd wcrc dcveloped as

industrial cstates and wcresold atsubsidiscd
tatcs. Now the sanE land loday can be sold
al thc conlemporary astronomical market
valuc- from lhis thr industridisls are to pay
compcnsation to lhe worlcri, a pallry
oulflow.

lf owncrs are cotitlcd to pIolit becausc
thcy own thc land, rvorkcn loo must bc
cntitled lo a more reasonablc share than a
mcaSrc 5-6 pcr ccnt sharc ofth€ rotal if thc
unit rclocates ard only 20 p.r ccnt if thc
company closcs down. What matcs il worsc
rs rhat bccausc of lhc closurc of latgc units
in Dclhi a numbcr of small units which arc
morc or lcss likc rDcilla.y uni15loowillclosc
down. rcndcring anothcr largc Sroup of
workcrsjoble5s. Even lhosc cntitlqj to rc{civ.
compcnsation arc only sliShlly bctter oIf
bccausc no( all units pay thcmcvcn minimum
\\xgcr as pcr the taw. ln Delhi an unskilled
worlcr is to reccivc Rs 1,677, scmi-skillcd
Rs 1.844 andskilled R.s 2.105. Dclhi has had
hng stnrggles for implenrcrrtation of mini-
mum willcs. Such stru8Slcs havc shown lhc
rcluctance of thc induslrialists to ntc.cl eren
lhcr statutory commitments. ll is lhcrcfore
(tillr(lllr ro hclicvc lh:rl thcy \rill {lulilillv
pty thc compcnsrtion wrthout dchy. ln any
cdrc. workers will not receivc compensrlion
for lhcir houscs which many of lhcm have
huilt wrth a lihlime s sivings. L,tban litc
bcrnf touSh ;rnd prc(rrrous. clcn l shanly
h(,usc hns a value hiShcr lhrn rls apItirtirncc.

PLANxtNo fot Protr,

ln 1956, Dclhi was dcclaftd a statc fot
adminisrrative purposcs, whilc in 1955 itself
a provrsional Delhi DevcloprDcnl Authority
(DI)A) was scl up by thcccntral8ovcrnmenl.
"ro chcck the. haphazad and unplanned
Irowrh of Dclhi...with ili iprawlinS
rcsidcntial colonres, wilhoul propcr hyouts
a! without thc convcnicnccs of lafc.-.'
(Mastcr Fh of Dclhi 1962. pi).ThcTown
Pl annint Gganisatiq| (TPO) hrd mcarlwhilc
bcco srt u p by $c miniitry of hcalth - pilrrly
io rcsponsc to lheoutbreak oljaufllicc- and,
in 1956, it prqluced thc lntcrim Gerrcral

Plan for Dclhi. In 1957, thc DDA wasconsli-
tutcd by an ,ct of parliamcnt, "to pmmote
and sccurc the devclopmcnt ofDclhi acaord-
ing to plrn" (ihidl. ln co-optrrtron wirir
erpcns liom lhcTt{) and r;ord Foundalion,
lhe DDA prcprrcd a IriNtdr I,l.ln nd rr'lca\cd'I n 1960. i,;.iting ,rhjccti ns rnJ su:rgcs.
ir,,r\. /\l,,L,ri,,i.r,n Irrrtii,jr. I i;r.rj,.rlJ i r.lr
\\ ir\ :rl{o fi,rhlr\h.{J l,,r $ l(h.r rh\\(.miirxtr)n
l. r rr t 1r,,.,,:i, . ,.1. ri,:. r ,r,,,r,t1,' * L re rr.. ;

It,r lrlrrt! r,l'1.!lr1)I\, Lrl)A rc(.r\cJ O(X) r,l
lhcrD lionr thc J,uhlrr.. r',t.r,ptr.rti!c housc-
hurlding locrclrcs. rssocirlron! ol indusllrr-
lists. locnl hoJics, Dclhi irdmrnrsl,itlrons and
variolrs nir)iltrics and Jcprflrncnl\ of lhc

Iolcr rrlcnr of lndir" (ibid).
By 1971, howcvcr. l)a'lhi's populJlio

h:rd alrc.rJy cn)s\L'd the .10 lrlh mrrt and
lhinls wcrc.lcilrly Scttrng out trl hanrl. ln
l9?.1. lhc To',r n inJ Counrry Plitnning
OrSanisation ffcPO) undcn(iok ir mid-lcrm
revicw and suggesled a new plan. Bul this
was ncver m:rdc publicas its rcpon was vcry
critical ofthr rolc oflhe DDA and rhe Union
gorcmment. in implementation ofthe plan,
ln 1974, the TCPO prepared thc Nalional
Capilal Rcgion (NCR) plan but this loo, was

disrcgardcd ar no statutory body t{ai set up
fo. irs implern€nlarion unril 1985. ThinSs
were ge irt8 so bad thal thc Ll Govcmor of
Delhi, Jagmohan, decidcd to malc uscoflhe
EmcrScncy to implemcnt onc o[ thc
provisions of lhe Maslcr Plan. lo th. name

of rhc hcalth of thc "cilizcns" of Dclhi.
almost scven lalh of thcm wcrc rclocated
mainly on thc tnsl bank of lhc rivct, wh..e
6O.00O units of 2l squarc mclrcs cach werc
allortcd in low-lyin8, flood-pronc arcas. By
1977, thc NOIDA induslrial estate was !lso
sat up in the east, oslensibly to pmvide
cmploymcnt to thesc rcloclted pcople. All
thcsc cf[ods were of no usc. By 1981, thc
population of Delhi had gnrwn to 62 lakhs.
fur r'recedrng lht 50 lalhs prorrtlcd lirr rn

MPD-62. lt uJr not th:tl thrs cxccss
poprrlirtron came lo Dclhr bccnusc thcrc were

no "dcccnlr:rlising" nlechirnirms ln fad, lhc
nnI l('u'11\ Frcx c\'(.n l.rrtct lhlrrt l)clhi :rnd

lh( N('R Pl)puhlrcn \,l.rs 5? Per (crrl hrShcr
than projcctcd. Evcn thc Onc lakh families
cvicted in 197? wcre baclc in tht'city - thc

squallcr fl)nlllrtlx]n crorrt'rl thc rcven lalh
nrrrl urxl ll,r.l0rn l,,IulJlirrl \[J\ cslrmJlcd
ar lN hlhs ( lci'rly.lhcMPI)-(rlhadnrrssed
thc mark complelely. 

-fhc 
squallct/slum

population had becn complclcly disrcgatdcd
in thc planning procers. Onc oflhc indicalions
lo this is thal in 1961. thcre wcrc about
I ?,00O induslrial unils with arr lrnploymcnl
of about 1.4 lakhs. By l9El lhrs had shot
up lo roughly 50,000 with ! work-forcc of
4.6 lakhs. Sinrilarly. thc numtrcr of worlcrs
in rhc public scclor otliccs .ld lhc lradc rnd
commcrcc scclor also Itipled durinS lhis
pcriod. Thcrc was no ptovision in MPD-62
forhousing this work-fotcc. Only 5 pcr cent
of thc rcsidcntial arcas had bccn scl asidc
for scrvice pcrsonncl, who incrcasct from
5 pcr ccn( to 25 pcr ccnl, and cvcn thc

l^

and Political Wcclly .luttc 28, 1997 t I r{+i

I



4/
I 'tl! :l'rrtt \l\'rr/\\ l': 'rrrlo'l rr"'

prrnojr: aurl slql l]ulnojl iql i^rl:).r ol

sJi) l{,1r iql irv Pou.d l:}uiSrilull
tugnp sr,,'r JciI atto ut Prlll,s:ll 'l:rrY!

o 
'lu.?lscl 

qlcl u:r^rs l*oqc urqar

i(1uo aq1 os J() rn,{ [ ut P]qsluU cq ol
;Ill nul: tl\r:l ui^.s 5t pirt:ldslP

ol {lilrl sriln)^\ lo iJnn_rl:tql spn)t:t'
erl.,ud uo a\_e Ir Itll po l/srl, (,1 tu.l

tcqlioiururdo-ii lcntua^.1 Jqllo.l Jl:iI

JO lltull irlrll lr slrs I urq^r turod un;i ll:
tr,iura)t,l(lsrp sstu :rql

),(r:r)rlt laqt !t.(qA\ i.ol P:rutol:rr aq

lI^1lrql i.1' 'lil irlt lrr \rtun i-urlli,r\P rr:!ltIrs
n, :rq ,(itlt f'l o,$ aP:r.)r:l.l'iiIqlr^r I'iIr^(
:rqt uoq,t sIUn :iurl1cnp trr.rs.UJ

ot urddrq;1tm n:q^yp.ll).rs.r Puc

u:xllrxrr rq nln()^r -sli{n)^r Pitrtlillllo

,ql
luotun:rrlt t\rrf tolr Itlll: - \rilrrl^\

^roq 
uo :rlllill\ Ilqtt::rp tr rtttt:ttttt:ttt

snpu! iu!)rlll(xl u(r lu:)uriPnf iql'/noN
'rnlllis 

'rq
cldo:rd q111 g 9 *aqtlo lsotlr Jo sltllr)

Jrucs aill Jo suotsl^ojd rql'tlillcnhs
ga^as rlcldsrp ol txrpld u tc Papnb
296l 'ueld l:)lsct'll lsru rql ,lrq^\- 

;,hu.r3rrur3 P:trclrJPun ul

lllJsi,l Plllr Uolll:sU.rlur(rJ :'ql :rJ'rlJq

puc qtcrip I l(xn lllls lr ljo^l lI: Alill

aql st lr u.lql suilrlllJ slr roJ iarqllt.rq JPI:tr_l

.q ot ssq xrll tql Jr 'SurlcJd\ (llsJrit,'l
'surnls ut pr^tlsrilro^t eqlJo lurrr, [[ lEql

nalfllltls.r sc^i lt '166J UJ UOllESuDlntal Jo
urroJ ,{ur.roJ ilqltl It iri0 txlqtJo irlrou'J:rp,,o

unoJ I Jo !nur^ 11; Uetsnlr (xx, J:)^o ul

Surrrt sr:)lti^rp riilnqt q1e1 9-Z ir'^\ 
',Jql

scrJu is)qi ul siu.lll JnoJ JO rilql dn 
'uo3

peq t luel lElrJrtlluloJ [,uE liulsnPUl tql uI

tcr.lt 's:rrtcJitP .tlql rr^o ll.lclsuoi Pit'lftl"J
pnq cirr 3Cl{N:iql ur,(lrsu:rP:rql :rlrq1\
'lui)) l:)d 09 lsolult: sr:,t :l]o^\ Jo q]n:its ul

!ql.O ot i;rruoj slultJ.!llu ,tll uI uollolndod
D1I:nhrtlq.1 si)t^li\ PtlI: 

!Jlliululor Plll:
:rpr:-rt,(rt.rrl,rrr ur iurlrot sr:,t uortr:1nl'rrl'tqt

Jo tu.r.Iod S l t' '!q'{rl E1r1o vr6 111;; 'tq
sqlr:1 fl -1 q.rrr:u pltrtt.r's:rnt'rlu.:'r PrI:rrl ;rtlr:\-

.rqr lr plrrl )_ll:lr:l g'(t ()l trao,il AIr:illt pr:tl

u()Qr:lnd(xl |l rlqr \,$(!q:i snsur.i l()61 Jtll
qt^r(lrii s.Ilrt itql ur tll:'p Iul::r]r:lu ol alqu

u:riq l,'u slrtl | (X)Z'O.lhJ u:l^t',{llllinhJ\uoJ
'P:rJ.Prslrr)r u.Ai ri^ltll il.,$ is.lll Ill: _ 

a s() I

Lli sillnlg Ul:lsV ilql rt q:)lls i_lu'^i qnrlojlll
uorlt l\rlo:', Jo uol\_undxa Joft]ul iql l(ll:
'uortrln)ixr')_ 0uul ul stllord.ql'iullt:'tluN[rJul
puc i_lillnrur lo Illllqrln!^u Istt .ql sitlllo
Iuitl,urit^oi ,ll:lu Jo furtlitdo aql s].luel
r:r.ri(xl l[lrlrnpu! ^\ol 

tsa^llttij,,ur le!]rlrurl
,ql'sJllll xsl silcs lc^\ol eql'uolsurdti
roJ rpou rorrxu o i_f uo!lJf,lllc s.!qlac
(r1.r:rpun tcq; r_rrrtpd ;n)s! P{lc ll:ulsnPul aql

,lrlrlirdJe ol pilrr.J lU)Z-Cdhl 'r:rqunJ

{:llu ttll olul lrud FtltfuJ cql

ruo.lJ srilln)^r 3u r^ro.rqt ot ltlnoultluu lt l. usl

asrrrlsnpur iurlnllod s,lqlio ol uollnlos
rql UJN ot slrllo^r ro luoul.Duldsrp sl

'Froitlo:, snortSucP tql ut llel suaol rss{l
'uor tn I lod ts rou pllElrlc^\ 'l !c e^ lss3rx, tLl olJ

fluurJJnscje tru.ey{ PUU ledruEd 'pcqe.PprJ
'prqrrzeqc tIIl su^lol )lf,N lPql punoJ

sclt'(l U33N) inrlllsu t qJrcJsrU iiurlJrurtu3
FluJruuor r^u'al I,uo! lrlN,(q pcluulrl.ro.oJ pul
sts.lroj puo tituruoll^ttaJo /Olslulu, uolun,{q
piJor^u(xls uJN iql uo,{nnlsltllrJJ 0'lru ul
'qp(rri s.rqleo u^roP 

^\pls 
ol.lq0 uiq Nu

pcq su^\ot 3u!J r:r!pci tqt Iq^r Jo s!s(lcuc
ou sc^! ,rtill'sn{L uiql uro.rJ asoJe lcql
suons.nbrqlPut:s^i!r[Jri!l.rsecqlllEP outl
(ltlr ur^uo) urrldill1, 29_(ldl{Jo..lrol._l^:u.,
c {lturtu stj^1 lt lrrtll uil(l cql uo Pirsstd
-{q sr^r uuld ctl Uocrl,q:rptttqnd Pur ( lfi)U
-cdw) ur:l.l rJlstl{ 

^riu 
cql olur Prluod

-loJt ija^t suolltl)utunuoJcJ isiql llv
'Isnll,I7\ stll Jo nolltsll:tuulxll

puI:':rrnt]nrt{[rJur rrolllrlrodsutll PUt
auJnlt lrrxu ! 'silllltcJ aiillri^ttr pu3 Jitr^\
tu!tururSm'stu:t(rilttiri 

^\iuJo 
tr|:)urdolr^rp

pillxt:rtur cqr 3ulpnlrur 'ildoid qlcl Zl I

or rr11rq1 rrr se.'r,rr.rr:iurIr^r)rd rot ur'td (f')
'rll.$(rrii s,rtll.r(l ;r\r|r rr"i),)l)

ot trrl.$0.1 t)urr :!r:trt,)d Ilrnq)t 'rrr-.$.8
'1rrrr.r11 rt ltriltl.r,r:rp.r,1 \trrtJt;tn i.)lrrrxt.,l rl

:rrr:'rrr.(rldurr trlt\rt ot rllr(l l,r
ur)rtr\rlrl,r\nPlll:rn rro rorrl r irl .rrrll l'll

: lt)0a {q
sqrlrl zl I ol Prt)!rtsa.r i(l uorflndod cqr (e)

:leqt pisodoJd
dnorg ucdxS rqt'uoltttu.urJldurr.uou
putqi{l suossor cqr orui Euro, lnoqll^l

lll)ulq)tollua
se ll.m s$ !.)rld PUcl ql()q Pcsctlrur
puE sse.mrd )loq{ rql pr,{rlrP Prrt puEt ,o
lcsodsrp pur tururd,rl:r^tP uorllslnblc rcJ

IJlrururou Surr(tl VOO ) (ru.lit ilSurs V (9)

lle N tlrnq uiiq
lou prq rr:r 'sr.r^(,,{tl Pur 'siiil uq 'sltu [u,:tl
lo JrnlJnrtsr-'rlt,r llr]rs,{qd iql puu lsol
u)Jq pcq crrr uirr8 ryl tt) tur.r Dd it (t)

pxk!l)a:rP uirq PEq

sillor1cl pilrxu ,(), P:llllrur srlrs fz.ql Jo
.uo,(tuo pur txX) tt (,t u.srtri? ptq 1961 ut

pturls f,q ol \lrrrn r:ul\nl)u' (xxf8 cql (l)
'sprx)r {q uo

Pirlr0orru:r u.r:rq I,r!tl srrtro nl(t:rlrq^! llrnq
tirq prq slrr]l :)l:1,(r pisrxlord iqll.r auo0

nurr :rrrnh;rprrrr \rr^r 1x),$l:r PIxx :rtl.l (t )
'xrnl,ip':nr sr:.{ \uortrir r.lt:r'n

J,)l iursnort rurr lril ( ttrrr: \I rr': lnrlrr:rIIs.t
ro., .1t)!t!' u).rl l,r'rl \irr'1,, l,.rlrr:):rP (!N (a)

'(llil\(\

tr(xllut4 crtr tt) rr:rtrror ;r!l ur P)lnrol l()'r
ir)rr islqt pur P:r(lt,lr.\:rp rr)iq p l srrnr:!r
trutsrp pisod()xl S I l(1 lrtu .rrlll flrrO ( | )

:\tll)llll,1,:r\qo
urrur i0rmollt)l i(ll iPl:tu dnoll) ut(lx-J:rtt.L
(i d prqr)..uorlatttiul:lldlur lr(k)id ul ajit^l
sButllroJuoq{ rcfetlI:ttll lnq Punos_ iuia sr^ll
-:)![qo puo tdi)0oi iu!ttqr:;d :tqt.. :ttt-'1.1.tot:ic11

,qt Jo uo!tclu !ildul iql qll^\ llneJ Sulpuu
{l:riru slr ur u^\oqs st^\ dnorg urd13 cqtlo
strq oql'J.1^a^roq'Jillq sll altdstc'sqlllout
riJ{l ulrllr^l uqd o^oJidslid I r.IEdJd ol
dnoJC uidxa ,ftturldrrsrP-ltlnttl c dn lis ol

f,vno eql pils0 pull ( t d 'looz-lqlro usld

lcudrruol)..i^ltlijip,(11r:ntdouor st uc14

l'tsEN., iqr n:ql JSpcl^louI oltsua6eqlpeq
lualuuJr^o8 lutuax cqt '5861 lsngnv ul

'luJurtur oS ,ql
ol Prltluqns st^r slts(x.lold Jo !.s E'altqaP
,rlqnd ,(us lnoqtl,$ 'sntll ..suollsatins
PUU iUOrlCPUrluurof,cJ tttlnulioJ dltq
ol (f,vno) uolsluruoJ slrv uEqrn tqlio
,ql Jo srost^pc puo slcrulSur'stauunld
'slJclrq:!c.. luiururt Ec Jo pJtlr^uof, sr,tr
doqsyo.ntlllslr ludy ul nPJn Pus lputll ul
prEdrrd siqculurns t a^lJou pJlElnf,j!) lou.
sa,rl dod rqt'29-odhl airlun suollscitns
pus suorptfqo Eurl^ul .loJ '9861 I!JdV
u! (<lcd) uru tuiirrdolr^io i)^ lllJsr:)d .tll
nitq\rlqnd v00 .rll 'clnnirl)s p(Irq:)q srl'i(
rn<1 'I;1r:u11 p.r1.-ntqri 8tlllliri ri^r aruds
turlJcd puc puoj llloq prtf, snq,{q iutlli^rll
,JJ^\ lui, rid 0s c|qa 'plq-t^u uaor8
nrxl s!:rl.:rrl.\'o11l 'l,16l {q lntl 'sJit:}.rt^r
oAl Iq trrr.T red 2 (1ur) pur'snq Fq tuirr rixl
0t 'ilJI) Iq ;lurlo(tur(,) iii^1 lui)l lid 09
lBqt p1sJ33ns qrlq^\ stJUJo luiurult^o3 u!

',(a^rns 
uo pr$uq sluaui tnbtr SulIJ?d puE

pno.r ;rrlt prrnrrlrl prrtl 79'(l.11!'sllorl:'.uoo:)
lI.rrrt.r.rl.r or ss.r.r-rtr,ru rrr.-t111t1 [t:t1 uotlrlntlxl
,rlrxrl)s.1rlt rIrlr\'(l)lr,t-rnr)t lvnlllt) il_ur^v)rJ
{lfrr,r,r {r1\ .(rl)llrrrlil lrr Urrl(lron! r)J

0tr([rJ r:rrl )rl.l, 'rr:lrrJr.rtt prtr: urr:1r:r:un

f:tu!txurr \rrrlll\ ll ot.(lrhlrr{ Jllt ill{n
'itr:rJ.$.\ trLnrlr:isrroJ rqt rlt r.rr iuoll: 3ur.t\or;l
fJJ^l SOSS'CII irllprttl cqt Jo llrl:rruiJrrtbt
rc1c,r aql iu;.iucqr crt^\ uollulndod eqlJo
spacu SurJr^rrs rql uc^a urcqlloJtilsucdI,
ool rsJ .ri^\ sdnort cuo)u! trol p.tExEurrp

e

,tsts rJlltl, cqt (1;tnut,r qtl,tr puu

srql ald$rP ltlB crtds PulJ Plno;)
,r^ijJq^r Pallonbs ildo:)d PUt,(lrr

ur Jiq^lFuu lsoullE illlis Plnol lqlto
rqrrej tiSn I iu v t o[r]IlrqeqJrJo,{JlSl(rlul
dn 1:x c tpLl lJo tu:r(ului^o8 tql cldr)id

n ssiql ilrlcsi., ol'qllrl I I su^r i(url
tE,(nJ 0 Jo uorlrlndod 5{I l9-t9(rl

rql:{l rr-tr.l0:l saiSnjrr qllrl 8 t.rl !q^l
rqtiO l.r.lprq suosFd qll1lil,o

sc uv nlirld turss:ud"p r Pull a^r

Iucd lrr:rtlrl nlliC [rl.rilu:r ollt' s:rirtrl,itl
jo rsDJ irll ripltittoJ a,|r Jl lllautlllirsiJ
lu urur^o8 iql Jo pror]r iql lt l{D1

Jr{.:rrrr.)v1,1}_lo lo s.)Il l loJ

esuolllPuo,
dc q:rns t,r III srqt ur ruaqt dcol

'lqiu Iqr' l,sl':t4 potsr3uoJ tscl olllt
i5r iq ot r lrJl ll r oJ ,tl l:)q tq lou I I P lnO,$

nqrr os sr rrlli(l ul J(xxl :,tll Jo :ttll alll
p:rsn:r er1 y1:irrr tr,rrlr:rnb eq.I, tq1.r111rt

ltrr it!li i,rll Jno^q ol :)rll\nrJo s:)ll:rs
sdlt lr sll sa(:t slt ptqplltlq ol stliooq:,
uirl(l rirt\llhl irll :]irl url(rJ r(lt:rldns J(l
lrorlr:tuauril(hur,(tlnl:J iJour ua^i Jrtll:

ld,(tlor:l rltnorll urddctt ol sntl llrl
Frl.x, J^[q o{^\ sitrluullnsir^!lllr. li l)ul,
ElnS rsorlt purr:slutlnll(xr.rr[ Jo luJ)
f9 ilnqutuot ltuI sriJrillm-o,$l PUn srnt

rrll :l.uflrrr:,\ :tiltorrrr tlx,\ llrrll^1
to11q 1. y11 .rqt 1o trr.r.r rll t;1, rrtl
It:l)ri'llltr{r ri,Jrrlr',$tr,\irtrl

llnorl\ u{rlnll'{l to Ilrq:rlr J(rt Jl(I\rt,d\r.r
lloql uilqt p:r.nrt,ir iq ot s! t()trttllod

Jl'fllIJr3ol fllr:nlr:] iur.-noq frtl)uuls
lrr c^rJ ot praroj ,r[ oq^{ csotll - plllul

ld:1 cq plnoqs q.lq^i uolclndod sll Jo
tod 0L rlntr|suoi oq,r aso{tJo slsarilut

0 lril inl $ sl,lLrrl.)Jlr(!tl l'.)I.! r\.'\
:Irnl)ur l!Ir{,.n lrxl.l. PJIn):r\or(l :tq



by th€ aulhoritics through a grlnd
a6 illustrrted below. "Mosl of rhcsc

had bc{n syslcmatically violatcd onc rehlbilirationof slumdwcllers. it would likc
to he:lr thc Union of India. The judSes
obs.rvcd thal in . country \rhcrc only 30
pcr ccnl of pcoplc lrc abovc I hc povcny I inc,
lhc prfilrm ofjhu!gi-hrstis i! nrlural. ]l)e
l)i\r{ion ll.nch FEnrsrd lhc rcf!)rt ()n thc
$1)rl dorc /ullJcn kcn by boih Ihc Dclhi Jj
(.;l .r\ Ilr. f.,nr.tl So\,crnrncrrl t() illll)ro\C
thc lrlln{ c(rn(liliurs ol thf slunr-d$cllcrs
{llJ lhc lulurc plinr torchibililJtclhcrn.'l-llc
Inin|stry ol urbao affairs anl1l developntnt
was ordcrcd to Fcparc a comprclEnsivc
plan vilh tirlc-bound pogramnr for thc
rchabiliration of shnis'cllcrs. All this has
gcmratcd a lot of,.sarllmc'rt ard unccrlaioty
amoogst thc slum-dwcllcrs \rho nlmber
around 2J lnkh arxl ar! housed in 5 lakh
jhuSgics sprcad dvrr I .080jhuggi btrslis. Of
lhcsc, l5lakhdwcllers aredaily *agc lrorkers
rlho arc not coverrd by any social s.curity
sch€rnes. I f uproolcd thcy srand lo losc I her r
livclihood and facl an urcfiain futuG. Thc
union urban affai.r ministcr ma& it clcar
in th. parliaric or Dcccmbcr 10, 1996
that 0tc cllflr policy formularion on un
authoriscd colonicl rras linkcd lo thc
Suprcmc Coun ordcr on illcgally-sitcd
induslrics. lo o(hc.woids, if lhclc industries
arc to bc rclocxcd elsewhcrc thcn lhe
rcsidcnB of thc uuthoriscd colooi6, too,
would stand to bc displaccd clscvhcrc. ll
bccoru irrra$ingly clcar thar thc aim of
thc Rcgboal nan-2001 to dcflccl 20 lalh
popoldion ftDm D€lhi would yictimisc
prirnarily f8oryflduslry r,orkcrs ar also
thc slum-drcllcrs and rcsidcnt3 of
unaulhodscd colooics.

Many of thcsc fsctorics/slllall tcalc
indusrics arc houscd in unauthoriscd
colonics on rcntcd prcmiscs with bolh lhc
owncrs aod workcls living ncarby.
lntcrestingly thc &y tha SuprcrE Court
issucd rnicc to tlE Unioo of lndia on thc
public intcrcst litit lion rcgarding thc issuc
of rlum{r*dlcrr. ihc high cotn bcnch of
Justicc Y K Sabhcrwal afil D K Jain ordcred
thc Union of lndir to form a high-polrctco
commitlcc wirhin r fotulight and &cidc
within thrcc moirthr on cvcry asJ,cct of lhc
long-pcnding issl,c5of unauthoriserl colonics
in Dclhi. Thrs ordcrwas passcd on a pclition
lilc(t r(rrrrd nrirJ'l!x)3 by ll D Shounc trf
Coinrwon Causc which had sard lhat it wal r

moostrol! f(x tlE govcmEEnt to simply
rcgulnrc sc coloics. Thc H C hal gerlicr
staycd thc rEtuhiro!, howcv6, thc stay
vasrdercdia l95ballordEcivicagorcic!
to pmvidc b.tt .rEliricr to thc iniablanB
of thc colooi6 who othcrwisc wcrc lcadinS
a hclli3h lifc-

In l977.ll o(dE 6(,7 urarthodsod colooiec
crisrirt a thc tinE w.'r dccl.rld cliSiblc
fa reguhio[ ln thclart tro dccadca aDrhcr
I (r 3 grchcolmi:thavc curE into crislc'rcc.
Borh rha govrronds, ccdral ard city, hayc
failcd ro talc . docirion oo tlE issE in thc
last fcr yr.r. Evcrt}ciud86 trlrrarlcd lhat
thcy errc tirEd ofb.ing told foi lhc lasl thrcc

ycars lhat thc mattcr was "being examincd".
Thc bcnch addcd lhat problcm of un-
authorised colonics rcquircd to bc "dcalt
with ata war fooling lcst it may go ibsolutcly
bcyond co0lrol". 'lhcy ordcrcd thc'
iJenlilic:rlion r, c(,iorrirs r\lti(h..rrnor hc
rcgul.rrrrctl ard .r\lcd lr,r sllgrc\lx)ns tr'r
$llinr up Io.rr.,)r;)\.,i,)rrx(l I-ll.ll:i l.,r \),ri-
ting snch colnrrcs. rrlong with rlctarls Uf
anNnitics $,hlrh n!'cd to t'c provrilcd iI thcsc
colonics.

CoNcLUSloN

Thc cntirc issue ol pollulion, whilc b€ing
vitally imponanl for lhc he{lth of lhe city,
nccds to bc tacl,cd in. rtdically dil'fcrcnt
way. First. thc qu!'stion of pollulion nceds

to bc tacklcd as pxrt of a larger. IonS-lcrm
plan for the city. laking into account lh€
cntirr rangc of factors causrng it - from
vchicl6 tovaste-lPatetdischlrge. The whor'
scri6 of qucslions, fmm slrenglheninS thc
public transport systcm to thc etrjcienl ,nd
morc produclivc ulc of wastc, to thc ways

of tcllingcffl rcnls and municipal dischargc

ioto thc rivcr - all thcsc musl bc secn in thc
largcr conicrt, as part of a sinSlc
comprchensivc plan. Sccond. the issue o[
pollution musl be madc an incrtricablc patl
of conc€ms of cquity rnd juslice, ard lhc
ncrv comprehcDsive plan musl see to it lhat
thosc *ho loil to build thc cily arc not
dcpivcd of a voicc, as th€y arc dcprivci of
,cccrs lo lhc lcvers of Po\rcr.

Thc wlplc gucslion of formulating an

altcnEtivc plan for lhc city thcn revolvcs
arou[d the qu.stion; who is a cilizen of
Dclhi? ls il only thc privilcScd Person who
has acccss to various linds of power, who
cart build ltcssurc through acccss lo and

control ovcr lhc mcdia? What about lhc
intcrcsls of thc workin8 J,eople who carry

thc borden of lhc city on thcit shouldcrs?
Thc rcsponsibility for thc curent state of

atIairs r"sts lhcrc for., squaGly onthcccntral
govcmmenl which has b.en dire!tly Presidin8
ovcr Dclhi's affaiB over lhc deca&s. ll is

unfortunalc howcvc.. thnl neither thc
Suprrl,lc Coun, nor thc Dclht admrnislralion
and Delhi govemmcnl have lricd to reclify
thrs situirtion. Thc Srrprcrnc Ct'url has. in

fact, cndorscd lhc nl,,nslrosity of lhis l'iilurc
of to*n planninS by basing its orders on a
patcrtly unjusl plan documcnt - onc lhal
viohtr all carpns of natural justicc. Thc
crcrcilc of utb.n plann in8 nccds to bc madc

r public concem and cannd bc sccn ,5 a
mqrly bureaucratic busin6s. Trad€ unions,

citizcn'r groups and othct organisation! of
thc pcogle ngcdtobcgivcn formll rcprcs.D'
tation io thc pluning of lhc city't fulurc.
Thit m.ans thal thc currcnt MasEr Plan'
which it bcinS lrcatcd as lhe gosPcl by thc

burcsucrats arrl judiciary alilc, necds lo bc

complctcly ,rworkcd.

ffhit it .n lbridtcd .rrl cditcd vctsion of lrE
r.port p.cFrtd bt lh€ Dclhi Jsn\}u.li Adhit..
Mrnch Pcb.udY-}latch 1997.1

,md'unsurtahlc ibr habitation' lin(l in lhe

.lrlrslcr l'lrD. Nl,l orrly rv:ts lhc lxnJ rrol

4lnlrrlc,lli,r lrorrrirrt ltlrl rl $.r\ rrt u Ilx,u..rr(i

iacurc strclch lhrl ivi\s l0 - l2 lttt lorvcr

cok)nics wcrc located in *hat
clearly dcsi gnned as' grcen ilnd mrrrhy'

15rn rhc lrJloining rivcr Yarrrura- ln thc l:rcc

rccon)ntndrti{rrs against using this lrca
r6cllling lhc uproolcd slum-d\rcllers the

ycnt ahcad and spent Rs l3 crorcs fo.
liuing so lhal lhe poor peoplc could bc

dumpcd ovcr thc garbaSc lhcre. Thc
h&l pointcdout with thc aidofSurvey

hdia maps. lhal draioaSc of sewagc,
ar rain wllc, would hc impossiblc

tiaobjcclions were overrulcd forpolitical
ations. The drains in lhc area werc

laa zig-zag manncr so lhat lhc contcnts
thc Sround warcr- lhc vcry grouDd

thal war liftcd up lhrough shallow

Frnps arxl causal thc cholcn cpidcmic.
gumps otdcath had been installcd by
yic authodtics. While rhe initial

colonics had plot sizc of 80 sq
latcr. plots ofonly 25 sq yards wcrc

Thc residents of lhcse ill-
ill-lit a,ld over'crowdcd tenc-

&c under constant psychological
and tuffer from innumcrablc

' (ibid). lronically whi lc thc SuprEnrc
It irsuing dircctions todc-congqst rhc
thc narlc of pollution and th. hcalth

poicd by it. lh€ govcmmcnt is
ly allofling plols of 20.9 sq mts, I 8.8

rad cvcn 10.45 sq mts lo rhc displaccd
' familics. Thc dangers poicd by

dcddwcllingunitsof lhc toilers
ly over lookc(l by thc apex

accepted medical strDdards thcsc
arc living in unhcalthy conditions

of 46 resenlcmcnl colonics o[
witha population ofovcr 20laths and

1988 cholcra cpidcmic bca. out wcll rhc
political prioritiesof our rulcrs whcr.
farc .1 hurn.a bcings i! thc llst

ilion of jhuggies wilhoul cvcn a
has hccn going on I largc scalc
lys ol thc F)nrrgcncy. Sulh
vcre howcvcr providcd lhc
law io May 1984 *hcn rhc
Prsscd thc four Dclhi anri-

nolicc
itncc rhc r't

bill:. Thc bills (in thc form
or chasgcs in olistinS laws)

an in$rumcnt to criminalisr

I fcv days ancr thc S

vorting pcoplc forccd to livc in
tcnlcmcnB-

clqrurc of pollut
1996, a Iwo-judgc b.nch ofthc

lcc to
tovcmmcnl on e public intcrcst

byBL \f,adhcr.. Thc judgcr
bcforc issuing ordcn on ihc

urrcmc Courl
InB rndurtncs

t''')_ lg 1527and Poliricrl Wcekty Jlrnc 2,1

I
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THE I'HOPAL CASE AN'D 'TIIE DEVELOPMENI' OT. tNVl RONfTtEN'I'AL LAW lN INDIA

APxrL l99tl Bhopo! Casc and Eavironmcnbl Lq* 335plcnrature rlclivsries and foctal de formitics-. Rcsearch in toricolo8y har
sho wn advcrse cffects the gas oo the rmmunc systcm and has indi-

of
carcd the possibil ity of lhc 8as being polcotially nrura Scnic and carcino-gcnic.5 Thc Iong-lerm cffects to the huma; life systenr or to the
cc()sY5lem are Ycl unknown and there ciin be oo guaruntc(: that futurecomplications will not arise. Even

gly high tcvel

after se \ cral
of chcmic
)ears. an

als irr rhe urine

rntcnsive medi-cal check.u P sho$.ed an alarminof a large nurnber of MIC vclemsnts of thc gas have a tendencv to
rclrms, indicaring rhar

rcmain dcpusirc d in rhc human

lhc poiJonous
kidney. cau

r(a l() aflcct gc ncratron after
srng permaneni injur

generation. rhe lJho

y.n Sincc lhcsc ill-cllccr
pal tlrsu st cr h.rs bccn des_

s ct'uld continuc
cribcd by a lcrd rng scrcnrisl of I ndia as.. a disaster ti)r {cner3tt(rns . withno cnd in sighr or any known scientific Illc:lnS IO c( rn lirrn thc inlurrouscllccls on thc h unran gcnctic systcnr.T'I'hc uorld, s $,orst industrial disaslcr lcd lo lhe bllitigarion for damages. Immediare ly afrer the rJisacascs wcrc broughr agaiosr U CC by Anrcrican Icourts in the Unitctl Srates on bbhalf of lhou$nilca5c5 \r, c re loincd and assi gned ro rhe Disrricr (ir

it.
cr

l-)

la int br':[ore rhat cou

rstrict of Ncn, .t,ork. 
wher

a consolidalcd com
rt on
pia in

e thc indi\.iduli conr

9 Junc lgs_s

l hc Union oi Inrl
Pli

)

( )\1. ..\lxlr.r,rr und SL s rLr Agl.lrau.

I lt tR()t)( (.t t( )\
lrora s quc.t l,)r tndu\r .,ltslllon al]d anrbition to contpctc !\lth other
inrlustrialiscd nirrrons oI lhe *oritl pronrpred ir rn *"tauri. ,"ullf} ,rrymultinational (ntcrprisc\. fhis ronrribuicd consirlerablr ,o if,.l pirnn",l
cconomic ds\eh)pmcnl o, thc countr\ llr savrng Iorergn crchi,l'rg.: lormanv this ,tcar)t ,obs ;rn.l monev.r t,n,r_,n Caii,i.ie .rt tnJL,, ilmitcrl('tlCIL") uas onc of thosc cornpanics csrablishcd in India.ll.l-rc com,panl is a subsrdiarl of thc American ntultinatronal Union Carbide Cor_porittion l (,C(" ). !r.hich hus irs herd office in Conn"..,l.ui-, tt"United Stlrcs LiCIL rnanufacrured r number "f p"ri"i,f"r-irr'*ni.f,
there \ras a rrsrng domesrrc tlcnrand tjuc to rhc ,C.'leen Rer"i",i"" , i,lndir .A,nr.ng rhc producrs of liClL *as a pcsricrd; .rii.,l i"rii-r'. ,rr.ntrtn tngrcrJrertt,rl uhr,.n r,,.r. ll)(lh\lt\,,\\nirtc f fffC:J., nl*lr'f,.,r,.:Llhrlln(c \ll( r. ,rn c,.lr,,rtrrl., hl,,l,r.i,,u., chc,n,i.rl. 

" pr,,.,rn ,i*r,n.,!rhr(h "\tr'|ttrcnr Fr(c.rurr\,n nr,,rr 1,.. ,,1r...rr.,j ,,, "ri,.,*i" .,,,r"i,r,,r,.bilitr of hunr.rn !()nla(t :

fhr'nlrht ,rl l-i Dctcrrrht.r l,Jt{ \:r\\ thc rcrr.lcrrrs oI 13hoyr.rl cirughtup rn lhc u.rld r uorsl indr-rstri rl tlrr.,.rcr i\llC I"rfer.l front',f,"iigl,t
l:.h 11:l,l:l r)t 

I CIL ,l iJh,rpirr. ki rn.ir ovcr l.jrX) rn,J;;,;;;;,,"r"
thJn lU,.utl l)(..rpl! nt.lnrcd for llfc , \1osr of ,f,rr. fitt"Jr,,i t,r,lt,inlurcd *trc lhc prr.rr Jrrcllr,rs *hrr hurj nadc ,h",,, hr;.., 

";:;;"1";;.:planl. r\nronr thc injur.,J !\r:rc l)re{nirnl \\()mr0. \\ho hud uborfions.

-{gcst t\cI rc\ort to
:\tc', nr()r( thirn I.l5
Jwlcr\ In di[tcrcnr
s ()l \ iclt|l)s. 'J hr\e
rt ,)l thc Sr)uth(rn

lrlt\ !\ cr( \ul)!r\cdcJ
p

t.
tlt l il r.rl .r scIur.rtc

cal I)isastcr ( I)r.c

Circu rt. ,\ rr rr r ,, r

cd b-t rhc t J

Pursu!tlI tr, tll( ljllrrr l9tJ-5 (rlr...lJh(,

C()lIt.
p.ri (i.rr

p.rI Acr").
pl.Inltlt\ On l-.

cssrng of Clirinrrwhrch provided it u.i th rhr'righr tr.r rcprcsr'llt lh(, ln(rt. rNll). l9tj6 Unircd S tates Districl Judge John F. Kccn.r l) dtrnla\\(d lhcAmerican actions on rhe ground thal a Unire d Stntcrappropriate forum for the detcrnli natron o[ thc lculrlThis decision wus rhcn affi rmed on I .{ Januun l9g7 t,r rCourr of Appcals bcfore the Secondthe appclla r 's order l.ras clcni

C()Ufl rr l\ n()l an
t!tu(\ |l]\ r)l\td

ht'Linrru,.i SIares

Courl on .5 Octobcr lq87
r\frcr this rhc lc irl drama ntorcd bue

c courl

!
b

fcrlt(,t.It .lI]]ln\l
ttttcJ Stlrcs Suprcnrc

' C lr1 ,.\t,rrt,rrrr r(\(!rrh..nordr dr thc Dcnr m.nt ot LJ*. SOAS. LonJoo Adro,.JL( rn lh( lir!h ( ,,urr ()r K(r.jti tnJrJ i
KcralJ. lnrla 

ushrlJ Ahrilh'rm: ArJriaalc 1n tht llrfh courl u(

. I})c authors ur\h !(, lhJn\ IJ, prllrcl.r tsrrnr(. Drrcrlor ot thr lnt<rnatronJl IlrrrLmeLus In5111u1. \lJtl.,. lor h(r t,.lo rndrrr,.t., cncourrgemcnt rn \(curln8 pubhcalron of this

I For rn rn.rthr .nto lndrJ r olrnn..t-cconurnrc (tr\rtopnr(nl. tr€ Francrn€ R. fran-l(1. /ni.r/,J ! l\ntnnt !.tt,noht tlt,t:-tvtt 119.1.,. atlr LIurrl I RuJolph rrJ Susdnn(llLxhcr RurJ.,r1,r, ta pu,\u, t,t t th.tt_rtv p"t,,,;,"i t,:;"^',:;'iii,"i,ir,l,), ,,",,9lt?)
l. Ihr lr,.rt. ol l ltut thronnz^: 196*\: fh. S..ual (. t:.ts. R.pt) ltgLsl.Ccn-tr.-lor kr(fi.(, JnJ Ln!tl,)t|ni(nr. \c* Dr.rrr. g, ]96

^ 
1 lhcnumt'(rut,r(rrhs.jru\(tlhrf.rtCl..r,^1i,.:.nS,tbtAutust tqFt 5.c..I (.Dr.rthr r.rp to I \\r' lltaltutr. /,.,,,. -'.' .1u1 ,,1r a 7

a
i

brought the case cfore the Matlh-r a pradcsh I)isr rrcr C

I to lndia. lhc Linr,.rn rrt I ldir(,u tn th(,pal

l;i*;lp;'rf *,,::+#li{*,fi"'liit.*ix,*:;H*i;;i::.,!

mr$n*-m** r9
1

!

I

I

I

!

i

I

I

I



t! ll0 I t t t . , I t tt I 1 t ) | t Lt I n l t- t)ntl)urtlt't-( l.t\ QuLt ctl\ l\ ()t ..ltl Arxtl l9trf l bh<4tul (osa unl l..nt.trr tnnrutrrtl Lrl,t :J3j
c\cnt5. I'hts antcle secks to sho\r somc ol lhc l l uitctc\ ()t lhc lndianlcgll syrtcm irnd thc signrliclnl approuch.rdrrprcrJ hlf,. f,,.f,.i, rr.fi.,.irr-r for thc dcvchrprncnt oI cnr.rronnrcntal ll* r11 111,y,,, .,..",r".il ,"|'flll of thrs artrclc trircc thc cvcnt\
lhc unrlcd Sratcs c.urrr,,, ,h" ,rri:.1.':::1 .lll 

llr( !'r\( lr(Irtr rt\.rrr((Ptro, rn

.u,,, rr,. in,r,,n'i1:;,,.'i.;';J J;:llil:iJlXi:,jillIi: 
: ).:ii: Lli).onnrcntal pnrtcclion

pursuant l() lhe lJh()Prl Act. $hrch grrc erclusrrc rrghts to thc [..lnrron to
taprescnt all .rrrms;rglrnst U(C. This action stared xll procccdrngs rn
about 8(X, cases tvhrch had rlrcad;.. b(cn tilcd pending funhcr procecrl-
ings. Thc Drstrict Judgc of [3hopal. Nl. W. l)co. inlroduccd an unprecc-
dcnted lcgul !.,c\c[)p,r]cnl *hcn h( nrrdc an ordcr for intcritn rcltcl (rl
J.-5(l) mrllron ruprcs lcqur\alcnt to USS:7t, million) on l7 Dcccmbcr
1987 UCC'appcalcd ro thr l\'lldhra Prrrdcrh lligh Courr ro rcvisc rhir
ordcr. (Jn I r\l)nl l9SS thc llrgh Court p.rrll\ allowed the rc\islon rnd
ordercd a redu(cd ilmount of 1.S(x,l million rupecs {USSl95 rnillion) us

interim curllpcnr.rtron, but nonclhclcrs lired thc liabilit\'of UC(' ro
compcnsat( thc r rclrm:. Thd HiBh Court s order for intcrim ptynrcnl of
damages uppclred to r.ttlc thc issue. and scemed to leave lrule scopc
for furthcr prcrirncatron, U(lC challenged this ordcr beforc thc
Supreme Cr.rurt trl lndia. nhilc fresh negotiations began for a sctrle.
me nt. Whrlc thc nrutlcr u'ur bclirre the Suprcmc Court of lndia. UCC
and thr Unrorr ol lndra ugrccrl i! scttlcmeltt ligure <ll US3{7t} nrillion
(about 7,l5lr nrrllr(-ln rupccr or [27{ millionl b1.wa1. of full compcnsa-
tion. On l{ arrr.l li lchrurrl l9xv thr Suprcme Court of lllrlra nrur,ls
orders lor l),r\,r(nl ()l thrs unrounl.'

Thc curlrcr !(,\crnm(nt ol Rajir (iunrjhi tuced considcruble crrtrcrsnt
for agrccrng t() Jl\p(,\c ol allclarms past. prcsent and future for civil und
criminal pr()c(cJlnrr ilgirinst Ir(-C e Sc\erul pclitions wcrc lilcrJ bekrrc
lhc Suprcmc ('{!urt t(r rutlc$ li. .cltlcnl(nt. lhe Suprcmc Court thctl
ordercd thul trr,rth L.(( rnd th,j Union t>i India *ould contrnuc ro bc
sublccl lo lh( turrdtul,Jn ot thi: court\ in lndia until furthcr ordcrs.r"
On ll Deccmhtr IqN9 rhc Suprcmc Courr hcld the Bhopal Act consri-
tutionall\ r!lr(l rr ( ()nscLlusntl\'. the ne* Bovernmenl of V. Ir. Singh
had dccrdcri tr, \upp()rt lhc scr'sral rcvtc\t prtitlons liled bcfore thc
Supremc C.rr,rr a3linst thc seltlemenl.'fhe prescnr Prime Minrstcr.
ChandrashcIhar. uho rrPlaccd \r. P. Singh in November 1990. is marn-
laining. thc sJnrc \tJncc. uhich *ould certainly scem to introduce
funhcr eonrplic;rtir.rns into thc situation. r:

Thc Bhopll eir.'c caught lhc altcntion of lhe legal world for its nragrrr.
tude. and h!\ lcll nrJnr comp rirti!c lau'1ers <luestioning the manner in
which the lntJran ludicrlrv is han,llinq this rnalter with its unusual turn ()l

E. (nrcn(r,ottJ. l.nputtlbn\ t;'/oa,/ /n.irc I l9t9) I S(C67.t.
9 Cormr X.rp,^rr ' E hopJl Sr l(rnrnt: Drlh' ('nlrcried for'Cir.ing up . //rr /rnrr.r.

16 Fub lYrv F l, '
10. L'n@n ( .tht!. t t,,t,tt!|t,t \ Lr,o,t ot l,httu tt9t9t I SCC 5.lu ?\l\o j(( lrh,,p!t

Cat !rcrrm!-A Lonr llJul Ahrijd lnJu folur- lt ltl3r l9ti9. p.5t)
ll. tshoprl (;J. L(rl Acl Liph(ld l'rrd.Jlc/.r,nun *..k|r..|U Dcc ltrr{9 Also *r

''llhrtprrl (i.r. \( t Ith(,1(l\ ( cnrirl Ad - ttu llnlu trnt (d;t. rr, l)<c 19x,, Sc( i'l\i,
( hdrln Lll tttu \ trraur.,,//n/rr(lW(lt IS(Ctl.l

l!. lndrir 5rrrlr tih(,prl Dcll (j.'ndnr 1n(d ro [(]r!. on Cij\ Vrclnr\". ,1., 7r,k,\
Lrtod,rn l\ .,!n le'r '

J!

ll l'llE ( ,\sE ll[F()RI tf r\\[:Rt( .\\ ( r k t\
I\n A. The Contplainr ugui,trt Lttn, t ttthttll

(Jn 7 Dccenrbcr l9tl.| Irlelvin Bclli. a top [.]nrrc.l Sr.rr.,. l,cr\()n,rl rn,ur\lauver. 6lcd a LIS$15 billion.l"r, u.,,,,n't,,r.i,,r,i,.:,,...),,,1,,,,..,i1,.,, ,,, ,rrn^hchat( of rw. f.mitics.r So,rrr u5 ..,,,". h.::i l,:;;; ;;;,,,i*iil .,,'..,,,.,UCC in diffcrcnr Unircd Srarcs f.U"rrt .,,u, r',,,,r' r;, 1",;,',],' ; ;::li. li:;1,,,;lnrliirns. Most r)f thL,nt ucrc cl
rr,.rsr or,hcsc .,.,i,,;,, i,,.;i;;11],;:ilil;;lllil;:il ,, ,,,,1,1;,,1,,;;l.i,ll;]Ji]clrn br,'suntnrarised as lirllo* s:

(l ) whcthcr rhc dclendl
srorasc r.cirir\,"ru,,1"1,;:l; li..;fl'fi.,,, 

rrr r(r.rrr,r, r,, ,rrr Mr(
(2) whcrhcr rhc (le,cnd,

caused: 
tnt \ritr rt!rctl\ Iilrl,l(, li,r tlt( (ll llatl,t(.

(3) whcther the dclcndanl kncu, el e1 ur.rcr,l recklcrslr. rrrllullrand wantonll, r+,iIh rcgard to ttre,r,lrf.:r.,r,. .,;ri,,;,,,,. ;;;icxisred in rhc l\, C plant in Bhoprrl.
I'hc damages sought in lhese cascs \ilricd lronr LjSS-i hrllron t() \0 brl-lrrrn. rn lrldition Io punitirc tilmugcs arrd cosrs., Un lt Apnl l9li5. excrcisinu iri rights and tlulicr unrlcr thc lrhopirlAct, thc Union of India tilctl u c.rn,pl,,,nt t)\ lrtt,.t,rtr I,ntnn.,\rtlrch.rlf ofirll thr victrms of thc disaslcr. bcforc thc L,nrrcd Sr.rrc) [)rrrrrer (.ou .s.urhcrn Districr, Ne*.york.rt This ucr irr;",,;;,;';;:.,, 

";,',i,.ur",,,u".firr 1ny ,nr1 all cllrims. prcsenl and fulutc, arrrrng l'ut t,l lhc (ltsJstcr. A

,ll 
-ttsI'ltron 

Su,t irtcd rn Un cJ Srrtc\ (irurr... /na.ir ,, tr,. vrr ,, .t ,r('n 
( :rrhrdc Sul ts Frtcd.. n6(,,,r,,,Jun t,*,,,)., ri.. ,,^ 1. - .... r,, ,r\i\.(

u.ijiifl rilri;yh.t ilftr Ijfi*rjrfr. i::r.,,;,,,r, : ;
e.5 rhr ti,nrpr.rrnrr' r;;;);;;1;:l:' lnr'' Lrt'/(n r!r rh{ \r'|rr \'r ( ni,,\,,\ur s((

: : [Ij1tl;fl il[l[ifiiii- r:ilt, _ ::l : : :, : ).::
r\t(r _ rc {nlrllcd lo clnrnr allrnr,,ur 1,1 ,r," i1.,,,g,rfji',.
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APRII. l99ll llhopul Cust urtd !:nr rtttntru,nrul I Ltr.

({) 'fhe public intercst of borl) thc t.nrrcJ Srrrcsfrvourcd thc retcntion uf.iuri\diclr(,n ll i;"..;;;"
,A

*

3-',I9

rrnd lndia

lht L tr,trr t)l litltu ! Ol)lt'\ttu, h) L C(\ .\!o o

C. ludge Kcc,ti,ur.e l)r.r.itiotr
Judgc 

-Kcr"'ttan tlclilcrcrl his orrlcr ilId ()pllti(L on ll \l.r l9lio.r" l{cbased his dccrsion to dismiss thc case orr thc grr)un(l\ r,t lttnrtn 11,,,, cun-t'errreas upon rhc Unircd Stares Suprcrrrc C.;.,:..t...;,;;;..",,r'i'i,i,0",t"
lntl Piyer tlitt ruft.rt r\ccorrlrng to th(,\c dcct\ro1r ,f," ..,ur,'iu,f u,dctcrminc 6rst nhethcr thc rrr,rioscrl .rlrcrnatrr,,.,,,,r,,;..,,:;;.,..r",*.
and had then to consider thc'rcliranr public and ptr\ltc tnrcrcsl lacrorsin order to dctermine whethcr rlismissal u.as farourcrj. On lhc qucltton
'f adequacy of the lndian tcgut syst"m.lu..tg.-i".,,.r, .,.:."rii'uti'. 

"rn.
davits of Palkhivala and Daiachanli, uhu had ltrnp 1"ur, trf crpericnceas Senior Advocares in rhc Suorcrrrc C.,,,r, "ii"i,,,'ii.,"r.,,,riiil ,"-davit of Professor Marc Calirntcr [ar lc\s pc(luasr\( rn sprtc of its aca-rlemic valuc.2r ln rhe proccss of rl".l,ri,,g ,ri" .pli..;,;;;. ;";_:'i';""r,appreciated rhc courrs in lndia anrl f",,,;i ,h;1.;l;.;." n",r.i, ..11r.,,,lo mctc oul fair and coual iurrrcg.. 1111111g corne r,, rl.,'r.n,,i;jrffi;India had an rdcqu;rre forum,nd rhe .,,;,u,i;;; ;:, u.;i,;;;;";:'."r.,
*ll:"I:.1, founrl that rhc prirare tnr"r".t fr.r,,,.-i;.; ;: ;:"r, ,.wrrnesses. sourccs of DrooI rnrl possibilirv of ucr*. ,*"i,lh".l *l"l,f, infirvour of disnrissrl on gr.unds ,i 1,,,,,,, ,i,ri . r,,i,'r;,;,,,;;'.i1;: i',li,i, ,,r,fuvourcd dismissal of the casc on Dublic inlcrcst conc(,rn\. sur.h asadministrarive difliculries. rhc inrercsr rri lndiir an,,i rhc Unrrcri Srrrrs.
1nd 

rh: applicable la*. Jls t()llo*inu r\,nJirr()rr\. f,,,""..," i"r"" f.,,,fOO\^'n:__

l. Union Clrbide nlust c.)n\crt to \ubnlt r(r tll(.,ulldtarron ol thecourrs of India and shail cr
sraturc of limitarionr. 

onttnu" lo $alre delcnce: bJfd urron thc

'I hc Unrorr rrl lrrtir.r opprrst Ll I CC s nrrttron on tllc ha\ls of lh!, lollos rnr:arSumcnt\

{l} L ( (' h.rJ ,!rlr(j lo !-5tabli:,h rhat .jusrice \\ould bc scrrcd br
- tr;rrttint rlrrmr.r.rl ott -qrounJs of/crrirDr rrr.trr cttn|etti ts.(l) Thc crrurts in lrtrlrl Bcrc nol Jn ultcrn!tl\c forum in rrhich thc, lrt|l,:.rtron nrrrlht rrr, r,..solrcd. lor thC fol]o*inr reasrrns

l.rr thL rJcl.rtr rrlt!r,inr rn rhc. lnclian.,,ur,r'1r,"n, uould lcrtl
l() lt) u,l(()r\!r,riJblc dcllr irr lhe rcsolution ol thc c:rsrs in
I n,lr. r

rl, ) Irl(lr.r'\ .i)u \\ \lcrrl lacLud thc proacdur.tl an(l pr.rcltcirl)lc
.,rg,,rlr1l111 r., ll,rnJlc th( lrl ttJt ton.

r! | .r ludtntcnr rcnJcrcd hr an Intlr.rn court c()uld not br
rltlor(.rd r!]tll()ul resorl lo Uniled Stltcs courts:,l r ( r'\ tttt.,tt_ t,tt t . 

t , t t , t t t t t, t t \ ntott{,n u_\ I),,l hrnt nr(, tC'rr. . trrr u t .Itr,t..) t!
t:. l,.. g,rrr.rte rrtt.r...t..,1 thc,ru,:"nt^. IJ\(,urcJ t(tCnlt\)n ()l JUr.r'rlrurr,rn trr thc e,.)urt l()r the loll<i$inr rcasons.

{.!rtCtcntton,,t Jurr\JtCtto h\ thrl (.)urt u(,Uld lc:rd l,r.tn
rllt(t(.nt. (\l)c(litt()us iln(i c()nvcnt(nt tcs()lutt()n ()l thc

(1,) tlre pr|iatc-rrrter(sl an!l\5ls rn,.olrcd morc llllln n,.hcild('rlunl {)l'u llnc\\es as a\\crled b\ L,cc:
t. t L ( ( had irlt.nlfrfcd to tnllatc thc .()unt irf ut!!t!src\ ix

lrttir.r tn pr,r1,r,srr.s \pu1()rr\ t\suc\

16 lh( tcr[r .!mF!h nl(rn\ an rr!.,nrcnrcnt lorunr lhr\ dr,r,rrrn( ".t,nrr(il,n J({,rranrJ rn.r ,r rrroJnr'..d irr.rrr t:" ttrc *,cn.e oi,i,i ,.r,"ir,".: 
" , r,r,

l.*r" :.(:. llx,u$h n r\v.\\\\ nr.,fx.r tuflrdrjrron olcr rhc pJ rcr.rnd,uht((t nrJ (,rllar rn rls dr\(r(rh,n J(Ltrn( or r(t,nqur)h ,urr\(,r(tron rn n !.,.c Bh.n ,r 
",,f 

ir," ,,u,..,,,rhJr rh(-(nd\,,r rrr\r,!( *r,urd r{ rr(r(1 *"'i,l r,, ,,,.i,,r ".,..1"H;h:;i,,;,;;l'it..,,..Soli J SorJhrl t (( n.,n l)(!nr.rr-R((oSnrsrnr Mcnrs of ,)ur Srur^a,. f,,,1, 
"i' t*t,o.:l Jun( tglv'. Ir I

,,I? 
'IlcIn,,,Jn,lLrn (,1 lrq Ir ()pl\,jtx)n trj Unrun CrrnrOc CorF)rrlron t Ifi)txrn lourJnrrlls thc\( .\!tr('I\ ull th( Cr,ru J\ ol [-orurn NrrO.Cotlrcnrcns..,la Rr I non (ur

btd. ( o.po,!n,,n tilt I'hnt tn,4,!1.t tp. b.c,,ah?r l9'1,i\ilD*f., 
":,, 

i:i,'nr".\o:l-lr(JfXlri(r:6yrtJfit..llaaraihtcdbrlh.ptarntrfl-t.recutr!(comrnrllcc.
,\icltucl \ ( rrcrr StJot(.t \l ( h(\lc\. F t_ct ltirtci. rr Dcc tvrt5

Uo.ion (larbide musl atret, t() \lllt!t\ !n\ JuJ{ lr t r(ndcrcJ bt !o
111'].i -,:r. and if apntrcrbt(. 

"pr,"r,i U. ,, 
"pp"ii"i; .;;;,; ,#;country. \ herc such jr:rjgmcnt:rnrl Jflitmirn(r.,,utr,rn, *,,t nr,n,.llrcquircments of due process.

Unron ('arbrdc musl be subicct to (lrscorrrt unJer thc mrr,lcl of thctlS Fcdcral Rulcs ,f Cir rl pr.cgdul. afrcr an :rp.rtrprrrre .t"nrrn,l't iplnrntrffs.

*.,1

.1

_. 
lh. Oprnron and (Jrder of John F. Iiecnan. US lrr\rrcl Ju,l{(. /a R,(i'.ttototrcn Aat L',i. Dtsatc| ", nr,,"iii. t"d-,J.7;;;;;;r:i;:;",;'dJr(d l: IUar l9M. N(s yort
19. OuU Al Corporctrcn \. Clb. llt l) S Sur rlv{r,20 Pq.t Anc,4t Co. t /{r.rnc, t-(.r i S. :-tS ( t!\:r
.:1. Uprnron JnJ Order. r!r..1n.llr. rr p.,t, tiJ? /r/rar. p tu u

138 lnttrnatronLtl onl L<tnrpuratrye La* euurter^. {\/ot .l(,

conyJlidutcd lctt()n *il\ thcn hrought hcforc thc sxnre courl on 16 Junc
r985.

Union (arhrdc.bcforc opposing thc action broughr againsr rl on rarr-
ous Srounds. s()ught lo cjismiss lhcsc ilclions on grrrunjs of Ti,.rrllr,racont'enien.t.t"

:
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340 lurernurionsl .rn.l Lomporuti*e Luw Quorterlt lVor.. JU

D Thc f'ourt of Appeals ond the Supreme Court Deavors

Appcals and crosr-appeals $'ere brouSht agJinst thc district court s order.
Judge Man:6eld. !rning as a circuit ludgc $'ilh t*'o other judgcs in the
United Srar!.., (irurl of r\ppcals ftrr rhc Sccond Circuit. modified rhc
threc condrron\ lurd drr',r n h1 Judgc Kccnln in his dcqision of l.l Januarr
1987 :i Our ,rl thc thrce conditions lard rloun br Judge Kccnan. thr'(irurt
of Appcal\ l(run(l thal lhc tirst condilron $ us n()t unusual. As rc{rrd\ thc
sccond condrtrrrn. thc Court of Appcals found that a judgmcnt of a

foreign countrr that rs final. conclusive and cnforceable must bc reco€-
nised and u rll bc enforcr'd rn the United States under Articlc' 53 of thc
Civil Prautiec Rulcs r.rn Rccognition of Foreign Countrv Moncv Judg-
menls. *hich.rrc burcd upon lhc Unrform Foreign Monet.Judgmcnts
Recognrtron ,\ct l' In ordqr to recr>rcr ;udgmenl moncv. a ne\\
applicatron har trr bc liled in the Unitrd Stutcs tourt undcr lhat Article .

As regards ['('(': ruggcstion that lhc Unilcd Statcs court should prr-
tccl it aguln\l dcrrrul of due proccss. \ahrch it fcarcd r.lould occur rn
lndia. th'j ,rppcll.,lc courl [ound the concepl of shared jurisdictirrn both
unrealistic lnd rllusorr. lt suggested that the question of tluc process
could be rarscrl :rr a de[encc whcn il *us sought to enforce lhc rcsultinlt
ludgnrcnt rgirrnst UCC in tlrc Lrirtc,J Statcs. The third condition.
regarding drscorcrr. uas held bi thc appellatc court to be erroneour: it
*'as found lhat troth sidcs must havr cqual access to thc evidence in thc
posscasion or (ontrol of thc other and thar both purties *ould bc bound
b1 the rulcr' ol di!co\cr) practilcd in thc lndian courts. Subrcct l() thc
irbole. mcnt ron (d mr.rdiications. lhe appellate courl aflirmcd thc ordcr
of dismissal b\ J udgc Keenun on grounds of forum non cotveniens . On

5 Octobsr l9l7 lhc SuprL'me Court dcnit'd *rrts,of certiorari against thc
Court of Appculr on p!'tilions bv thc Unron of India and othcrs.'fhe
Suprcmc Court r(pons do not sho\r lhc rcasons for this dccision.lr

l T ln: I'urodrt.t rtf thc ltunvcnunt f orurn

In its soltrurn rn thc ,\mcncrn c()urts thc Bhopal casc brings out turr
pcculiur dinrcn.rlns. onc focusi!rg up()n lhc Amcrican larlvcrs und thc

)1. ln Rr t nh,t t _ ^.1( (oprtttton Ga Ploat budst., ot Bhopol. lnlu Diotb
/({rJ rn thc LS (i.r:r .,r ApFrl\ lor rh. s.co.r, crrcurr. Do<\cr Not 8(>7517. lt{F7519.
Ittr-7617. dtcrrlcd dn l{ Jrn. 19l(7. !il}, F:d 195 ( l(rE?)

ll. /1 .5J. Rcc(}gnrrioo of Forclgo Countrr Von.! Jud8m..lri, 7 BNY Cr!.P.nc. L. &
R . r.5lll-{r., I ll(Xrnn(\ i97t{). lhs Art.sJ N hrscd upon rh. Unifo.m ForciSn iloncr.
Judtments R<cornrtnrn A.r. t(r ll Li.L.A 16-l llr)61). whrh has b(.n adoptcd bt I5
Strr.! in lddrrron tr' \(\. )orl ln Srrl.5 rhat ha!. nor adopred rh. Acr. l(nciBn iudt-
mcnlr|nilr lr( rct,'frrrrrl uerrrrrlnt kr th( pfinerplc\ olcomilt. S(q lrlrirn v (irri, l5t,
Lr.S. ll.l ( ll95 r

25. Unun,,1 ln,lu l4ttotttt \ Ltn,.',l Co.hkl. C oeo,ario,r. .r o/. US Suprcmc Ci,un
Rcp)rt\ 9l t Ed :d lilr

Aprrr- l99l I Bhopul (use tal l)ttronutnwl Ltt -1'll

othe, hiShliShring lhc lndirn lcB ls!5t'illl rn.rtr rrt)nt(,rl nr:tnncr' The

ambulanie-ihasinB la\r'rers who rushed to [lhopal tntntctltatclr after lhc

disaster hlvc been scrercll criticiscd b!'the uorltl ltrc':
Thc othcr signiticitnt asPect of lhc Bhrrpal cirsc tn lh( "\rrrcrtcrn forunr

is the'iron1'()f lhe slrulcgics rc\Pccri\clv irdtrptcd lrr lllc pilrllc\- I'hc

pllintiffs in lhei, slruS!,lc to rclitin thc r\ntcrte.tn l,rrLrttt pro;cclctl thc

defects of lhc lndiitn legul slstcltt lhr()uth lhc .tlll!l.r\rl\ (rl Prolc\sur

Gallntcr.'l'ltis molc. c()ming [rt)r] thc Llntttn ol lndt;r. rrirs hrghlr pol'

emical as it ilmounl!'d to tarnishing and loucring thc im.rtc ot lhc Indian
jurJiciarl'and the Indian bar. lroniclllv. tlC(. rn rrrLlcr lr) c()unter thc

Union's m0vc. highlighrcd the uniqucncs\ ol th( lnrllirn lcgll svstcm its

rJgvelopmenrs and innr.rvations. Thc rclercncc to thc t, ( . .l/chtc cltsc

in the Palkhivala aflida!it has its ttwn paradoxic;tl signttic.rncc. bccause

in thc later dcvclopment of the case in lndilr. thc lndriln crturts found

UCC bound b1'the rule of stricl lilbilil\ u it hr rttl cricl'rli.'n. us litid do$ n

in lhlt cilsc.lr'
ln thc Utlilcd Stittes courls thc tlhoP.rl ltltr.rtrrrrt rtrth .rll rl' lilh\rin-

lhinc dcvcl()pnlcnls. bristlcd wirh crttitor(lln.rr\ lll\(r\r,rll\ r' \lthtlugh
thc Union of lndiil losl lhe cascs bscitusc .rl tl. dtstttsr.rl t)n gr()unds (lf

forunt ttort t1)nt'enten5, the o!e'rlll ()ulc()lllc hir\ hccll thirt.ln lnct. thc

American courts rccognised thc lndian lt'gIl rrrtcnt l\ xdrqualclt
dcvelopcd ro dcal with iuch mass tort litigltron :"

+-
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A 'l'ht l)tckgtotnd

Although thc Bhopalcase focuscd inililll\ ()n thc (.r\(\ lhirt \ crc lilcd in

the United Slatcs by thc Amcrican la$'tcrs rtTrtttl s(xr rn.dividual suils

for damagcs wcre also initially filcd by individrral Plitrnlrlls in thc Bhopal

District Court, claiming damagcs totallinr 1.610 nrrlliLrn ruPccs (0bout

US$125 million). Onc rcprescntativc suit h.rs bccrr lilcd itr *hich

rlamagcs of 12.5(X) Inillion ruPces (aboul L.JSSI brllron) hrrc bc!'n

claimerl. Pursuanl to thc Bhopal Act. lhc govcrnm. nt ol lndil assumcd

thc cxclusivc righl to rcpresent lhc viclinls and tmplcir'.lcd rtsclf as plain'

tifl in all the suits filed in lndia.:'All elrlicr rurls rrcrc \lir\!'d PcndinB

26. ,ry'ru Scclrur V.
27. Rijccv Dhavan, -For whom? And k'r what l Rt ilc(r ron t'n lh( L(srl Aftermalhot

llhorral itglt5) 2(, T.r l.L.J. 197. Alv sce UFcndIr Br\i. 'lnl('rluclr()n . In /tr"'r'
,cninr Forum on,l Con"cnrcnt Cotosuophe'Th? thoPal <,!:'( ? I

2t. Soli J. Sorahrc.. "Th. Kccnrn Decrrion l-Rccognrrrns llcrrl' r'f Our Srslcms"'

l it.r,cs ol lndio,27 ion 1986. p.8. Also ll-JudicraltClnRrrclolht('hall'ngc.i/"m'
2lrunc 191('. Also rc[ct to Louisc Wcinbc18, tnsithts iind lronr.t th! Amcrrcan Bhopal
('asc" (1985) 2(l l.r. 1.1,.J :tl)9

29. l,iru {.113 I
I
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iJ: lir,..tatttttlul tIt,l ( <trrtlturltttt, l,,tt euurrtrlt {\ rrr ltt
lurthcr Proue trlrrrL\ und th( l_ l]r()n ol lndra lilcd u lrcl!h cilsc bclr:rc t]rc
i)r\lncr ( ('un ,rt llhopal on 9 \cptcmhcr l9t6 ,,,.l.hts latrsl carc bctorc
lhe lth0p.rl I)l\t (t (i)urt \\ir\ brscl !\llh nttll\ hurrjles for m()rc thiin
lu,r.rrr(l ,! lr,,lt r.,rr.. *rllr rt, relrel in srghr ,' lhc llrrr Judgc. *lrrr hct.rrr
lr!.rrrrr! llr( ..,\( tlt( IJh,,p.rl l)rstrrct ( u . u,rr pr()nt(rtc(j tr) lhc llt!h( r'rlrl !(((\.il.rl!t! ., lrc\h .l.r trl .l rc._.onrl 1rrrltc. \\h() ltJd to \rrlh.
!lt,r$ uh( ll !\.r\ r(\(.tl((j lh.rl h(\\it\hrntrell onc ()l lhcclillrDirnl\ Jh(,
lh|rt] lotlr:r r])(l;!rll).rn.r((ld,rnl .rndJtc(t .rllcr h(rldrnI thr lrrrt hc rrnl.]\l \\ l).- .\.r. l)rr L,Jrul Ju.lfc lt) h(rrn hc.rrrn. thcc.r.c. Ilur rhc pr,t.
rr(\\ (rl tttr r,r(r r,r,1r 111x.1, tlrl,rrcd br r.rrsing thr htrpcs ol an out-o[-(r)Lrll\(lll( lant

\Crl()ll.,lt,,ll\ l{rr dn \'ul.()l-CoUrl \CltlcmCnl \\crc pUrSUCd h\ lh(
L nroo (,1 Inrlru c\cn bclorc ar\ suil $as lilcd in thc Unrtcd Srarcs ir uas
,ri:tr r(p1ry1(.11 thtrl UC( hacj I actire discussions..[or l,.concrct.] pr.,-
p()5Jl [()r \ctrlctr]cnt to (hc lndian parlilmcnt.r: Thc offcr madc br
[ (('rnigrllr \\.r\ for I SS]00 millton. rn lmounr rcportcdl| equal ro
L ( ( r rnrrir,rrrrt r.orcl.r\,,,3 tt ua\ rcl)()rlcd lhtt lndiu,s rhcn l)rrrrre
Nlrnr\tcr. R.!tr\ (.iirndhi. r c 1cc red UCC s oIc r as insuflicicnt.,. Front rhc\cr\ h(llllIltn{ tll( nr(r(c(J lt\ $crc 5Ioppcd on sc\cr.tl ()ccitsions to
.rllr'\ lh(' ll.rrlrr'. lrr !1)r1l( l(r,r \(llletncnt. oncc Judgc Kecnirrr rclctcrl
.h,rrPlr trt('i,(l !,)rlrl rrhen hc lclr th.rt hi. c.rrnc:t cl[irrts t,r h't][i|b.ul, . trl(i,t(rl i(,, .IlrI.(Ic(! 1,, (ntt(t.nt r(,r drl(,t()rlnc\\'. ,\rr ,rut-r,l-
.,,Ltl .(lii(r r;,r' r(\. n(..i !l!..r1!r tntnCtU\ \!hcn thc (il\C C, Ie ilcl()raillr lrt(lr,,r' . r) . ll()t1. :ltc I nt.rI] ,)t lndtn ! .-\llorne\.(;cn(r.rl .rrrdI ( ( . ',,rrr'., I ri.r( !(lr(r crl lr, l\1. rlr.tlln\- . u(nutnc r,ll,rrtr, ,rnri .rt
',rli .l.r!r'.r \\tll!,l]lr,r]l .,|l)r.irrC(l tItI]l (t)l '- li,,rrcrrt.lh(.C llrt(,U,
.tlr('ll\ ,r!.llt1 hrr,le.hrrrn irnd on ll \,,rcinher l9fi7 horh \tdC\ \ui.r,
rlllll((l lr, lll( , oltrl lttrl tirtr rrrrulrl fr()(((d \1tlh thc Cil\C Ihr litCt thJl
.tn .rtrc( l(|t LlrLl nrrt Lr]]c.r.-c .tt lh.tl ttntc qil\ nrOhithl\ duc l() th(

, i ,, ,, t,,,r. \ L .t,-) t ttt t\:t L trtttrttt,t) rn th( \.u rjt ttr( rlr.Ir.l ru.i!\Ith, Ir.rl ().,.(lr r( L.( \(, lirrt ttr\,,
il XJ'rr.,IhUr.,. i\.r $.rr 5r SL!!our rn 5r8hr /n./tdn Ir,a.r1r. lJot\ lvr-i: S.lll(n,(nr ljroJ(h(J . rrs )irrf frnrir. ll trlijr l9jj. p ]q. rt\,):c( Lllr()n( irh,J( ll,,lLl. I.ttt'trlhtr,l,Jn,rnB,JroS(rrlcAh,_,prr.r.rnr,c,ti_,":ur,,..ii,,1i.1,,,.,,

Jrurutl.lv \l.ir t\r\i n L\l\'. In(l|r Erp.t! tlhoprt bf(cr"..r." y,,.r i",,",.:i, rr.,,
I955 p lt/

i-t Rrnr .no l..rurrr. Sr:rr tlhoprl Srcp Rrmarnr Unclcijr. ..\drr,,rrl l_Ji ,,u!rnri.::

. -ll l:ur \lrll()n ror iJhopJl R.)ccl.d . t{r..rrur.r Stctt Juutnot.., Apr teri I l_.j.\l'o J.( (rn!\ (n ( Jrrrr(,phd . f[n.r ]? Apr. t9N5. p rd,i: \(( lr.'r\rnr (,t ChJmr(*r ltcaln8 . :U ItJr lgEn_ . rJcrcd rn ltrrr. op ra\rl),, n :r Jl l) .ilq
i.' Our {,1 (i}u ( JrlrrLt! ,\.(r'rd, . //rr../ta!r,,, /r,rr,. li5cpt teX?
.i- ln,jr.r. (Jrb,LI ( los( to S( t,rnrcnl .Tinool t ,.lt!.l ior tgnr. pt thrr$r\r'.,\J,,n rhr \r,ll \t,,.t Jut,t4,tt\ r(f!\rr ur -'t \{)\ t9X?, thJr t nron Cait,rLtc inLl rhc

l r i LJ r , 

' 
, r ! , . t , . f r ! r jtt(.rr( J ti, h( n( Jr .r \cl|lcDrrot on rh. hJ \r\ of JSl,i!(rU mrllr()n

J..

r;

.v

Atxtl l(./9ll l)lltltul Cutt rutrl l.,uttr<tuntr'ntoL l.tx -1.1.1

uproar thc rrcgoliillir)ns had caused in Irarlianrcnt. und a ..scllout scnti-
mcn( \lirs r'oiccd in thc prcs\ ilnd lmon{ thc rictrms ''

ll. lht lnurnt Ordtr r4 tht llfut r.tl i)ittttr ( rtrttt
On 2 April l9l{7 t\,l. \\'. Dco. lutlgc ol tllr lllxrpnl l)r\lnu C()urt. ntldc
irn ordcr pr()p()sing rcconcila t()r\ intc nr r(ll(1. lirth t1,a 

",r.,,,.,,lndia und UC(' initrallt rc:rp()tdcd r.rith propo..als Irr .rn (rul-r)l.cou]l
scttleflrcnt. bul , hcn thcir irttc rptl, failcrl th,..court l]r\rcccdcJ t() hcJr
both partics on thc mattcr for intcrim rclicf on its tu, ,,tok, ptuposal.-l'hcn. on l7 Decenrbcr l9lt7. JutJgc Dco issucrl lhc or(lcr [or suhstuntial
interim compcnsalion in the sum of J.5(|(t milh(|n rupcc\ tlbout Li5$170
million).

Judge Deo's order madc unprcccdcnte(l u\e ol lhc court! inhcrenr
po$er to render justice. The judge based his decisrrrn cntirclr on rhc
cxercisc ofthe courr's jurisdic(ion undcr secti()r l5l oi thc Codc of Civil
Prrxcdurc,r" taken togijthe r \^'ilh sccrion 9{( c ) rrt th( (i)dc.." Thc use ot
thcsc provisir.rns was juslilicd br Judge Dco br rhc pirrlntoult nccd for
justice in the case. He qucstioned the verv basis of thc lorr,nric prutis.rr

Can thc gus victims surrire until the lanlihlc drtir $rlh nl(rrruk)ur (\.rctt-
lude is c()llccted and prorerJ alld udlurhcirlcr, ln tillc lorun\t( :.ttll: lor
\lorlinS out lhc linal irmolnt of contp(n$lr(nr $rrh pr(!r\xrn ot qurlr\:

rrd qu.tnlrtr'l \\'ill it not bc pruJcnt hr or(lcr nn\ol( t r,t J rrlJlt\a \unl
hcartng rn mind nll lhe progrcsr ln the c.,,,c .,, tJr. th\ iirt\ rn(l tir:urc\
{lhouth not undrrputc'd). *hich harc corn( on rccorrl Jn..llh(. mlllanal-l tut.
nirhcd dunnX scnlcmrnt cffortr mldc hr Judtc hccrr.:n

r\s to thc arBumcnts of UCCs counscl. l-. S. Nrrrrlltn. ltainst thc
c\trcis!' ()f lhc court's jurisdiction undcr sccliun l5l llt 1[g Codc tirr
{r nt of intcrir-rr rclicf. Judge Deo srated: 'l-hc inhcrcnr prit\!.rs hurc
n()l hccr c()I[crrcd upon the courts. ll is a po$cr inhctcnt in thc cr)urt
hr rirluc of ils dut\ to do justicc bet'.reen thu parti(\ hct()rc il.'r: Llc
lolltrwcd thc lrrrv lirrd do*n by thc Suprcntc Courl rn .lftiao/r,rr Luli on
thi\ irJpc(t lrn(l wcnl lurthcr in atlding:rr

.lh. Sc. Scrrl(nr('nr L)rirnrt . /n/ra fo.lar. l5 D(.. l(rd'. I lt\. l,rrtul 8ad$!t. ..No

S(rtlrnrcnt ,^rth Carlrdt . T,,1'(r ol l^du.23liov l9h?. p h. (;(,\.rnnreor Cofimrtrcd ro
FJir scttlcm.nt . Iorronal Heroi.l.25 Nov. I9E7.p.l.

:19. S.l5l of rh. Cod( of Crril Prncdurc 19?6 5lr5 lhJt nolhrn|n rh. Co.tc 
'hdlt 

b(
dc{mcd to limit or orhen$s. alfcal rhr rnhcrcnt txtucrr ol lh( i,,urt to mr\r o]dcr!
occcsr,.r! for rhc (ndi o( justic..

fl,. S.9{ (P('pr(rrrdcr fo. mr\rn8 luch rntcrkr.un,rr ord.r .'\ nrJ\ ttr.. turt .rnd d)n-

I L!r/rr,/ n..lu. Jt p li
!: lt,,t.116
11 .\lonohn. Ldl \ Jr.rrr Hrrolo/ AIR l9r!:. SC 5:;-ll .!rr,,, -\r..rr tr :
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3.1.1 lntcrlLatlonol und Cotnporuttvc Lo* Quortcrl.r l!ot ' 'l{)

rnhcrrnt ft)scr! a,c bqrn wlth lhc crcallon o,lhe court' lllc the pul}iltlnt
lilc comrnr trrth ! chrli. botn lnto thc *orld Withoul inhcrcnt po*crr'
rh. courr *lill b. liLc ! ttillborn chrld. ThG po*crs inuested in lh' court

,iia, i,, .r.,r,ion arc likc man\ olhet acquisitions of faculties *hich the

chitd rcourrct altar brnh durlnS itr lrfc. Thus inhcrent Po*c15 are ()l prl_

-,,r,trai 
'nr,ura. Thcv arc almort Plcnrr! erccpt for thc r'rtricllon lhrl

thcl rhull not bt'critcircd in conllict *ith ilnv cxPtc\t prorisi()n lo th(

cl)nttJrl'

Arnrr. l99lf llholtd (ut o,l.l.l t,ttvrtttttnrctrtol l'o"' 3'15

This, accJrding to lhe order. was *ilhoul Preiudicc to lhe rithts 
'nd

rlefence of the-purtics to lhc suit and counte,claim rhat miSht bc frnally

adjudicatcd,
t

?

Hc also filirnrt thal (he po$er under residuart section 9J(c) of thc

Codc is again 5orngT hal of the same nature in relation to the interlocu'

rlrl' stlgcs of thc suil. Scction 9l pror irlcs (or making such inlcrloculorr

orjer ;ri ma1 aPPea, lo be iust and contcnient' and no Prolisrofl is

cxprcrscd or'implied Prohibiting such rn ordcr in a suit for Pecunrnry

damlgcs .{lthough hc u'as u*are lhal such an order had n()t !o far hccn

shou ri to hur c bc'en made formall) in u suit in a civil court. hc ncvcrthc'

less hcltl; '1-hc principlc undcr section 9'l of the CPC is to rcc(lSnlic irn(l

{rant Drr\rcrt to thc court to mllis un intcrloculury ordct o[ thc slnlc

i.tut.j r,. lhrl of lhs m;rtn cl.rtm in thc suit. 'n' llc alstr relicrl uP('n thc

law dcclarcrl b! rhc SuPtemc Coutt rn .lr. C'. llchtuu'for lhc lrnril!'d

Drinciole thut in an rction [oI ,'rliour liability a Srant of inlcrim com-

L*nruiinn is permissible'7 He pointed out thal UCC had relied upon

ihis cas.' through the affidavits of Palkhivala and Dadachanji hcfore

Judge Kecnan io obtain l juclgment <tn forum non conveniens tnd
should be hounrl b1 tt '"

He helrl: " On a persPective of the above it scems clear lo me thal scc'

tion 9l(e) of rhe CiC coupled with section t5l CPC amply provides 1ur'

isdicrion ro the courl which can exercise it. if not direclly in conflict with

,nyto,tt.t cxpress provision PrevenrinS such fxercise of jurisdiction "r"

Juige Deo filt thai there was no need for him to 80 into the legal point

of "'iiftinB the corporate veil" as he wls dealing wilh the matlcr onlv al

an intcrlicurory lerjel. Hc nevertheless referrid ro lwo cases l)HNs'
and Escorts,Jr and acccpted the submission of the Union's Attorncy'
General that lhe admitted facl of UCC owning 50 9 Per cent of UCIL's

shares was €nou8h lo show that UCC always had the power and the

capacitv lo .ontrol the working of UCIL. A sum of 3'5(x) million rupees

*L ori.r.O b1 him as "subsantial measures" for rh(' gas victims l:

('. Thc ludgmtnt of rhe Mu<lhlu l'rulesh lligh Court

A civil revision pctition \a'as tiled by UCC lSuinsl thc order of the dis'

trict iudgc, bclore rhc Nladhya Pradcsh tligh Court' On 4 Aplil 1988

Judgi Se-th of rhe [ligh Court partly rllowed thc Icvision b)- reducing the

omJunt of thc intcrim p )'mcnl. Bul hc noncthcl(s' trphr'ld the liability

of the dclcndunt UC(ito nrllic ittlcrtttt plrrtttttll lr) lhc Plcintiff' thc

Union of lndia.sr ln his elaborute ordcr' of l()l pugc' hc held that thc

puyment was not a Pxlmcnt of intcrim tclict l ilh()ut rcfercnce to the

merits of thc casc. us held b! lhc triill court. bul \\irj il payment as

intcrim tlantagcs under the suh:,tunti\c lx$ ()l tl)rl\ ')n thc basis of a

morc I hun /rri;ta /iz< ir casc hut ing bccn tttutl( t)ul lrl lr\ ()u r of thc pluin'

tilf to rcceiv€ such pu)mcnt from t h'.: dclcndrrrll.'l-hc rrnrount of interim

puymcnl w s rcducc'd from ths ],5(X) milliotl rupcc' ortlcrcd by the dis'

tricl court to 2,5o0 rupr:cs (aboul US$195 nrrllron)

ln his unusually elaborate and lengthy ordcr, Judgc Sc(h Sate vent (o

his expression of shock conccrning the unbecoming stirnd taken b1'the

Union of tndia trcfore the Unitcd States courts. und its underrating of its

own judiciury,sr According to Judge Sclh. his ':rdcr took into account

the facts which \rere nol disPutcd by UCC in ils \'\ riltcn statement On

the fact rhat UCC held more than half of the cquitr ou ncrship of UCIL'
he assessed rhe design transfer agrecment and thc tcchnical service

grcemcnt cnfered between UCtL and UCC 'Ihis. .rccording to him'

gire u clcar picturc of the position of UCC r is'a-r u UCIL and also the

iolc of the Union and the Nladhla Pradcsh gtrrcrnttrcnl' l'le then went

into the main plcattings of the plaintiff anrl that ol thc dc'lenrlant, UCC'

including its counlerclainr anrJ sct-rrff. *hiuh lcd lt) thc PassinB of the

impugned ordcr of interim paytncnt b!'thc distrrcl court
judge Seth rejected the lirst ground raiscd b;- tJCC. thal the suit was

not pr-operly constituted. by relying uPon the prot isrons of the Bhopal

Actj5 itre iecond ground raiserJ by LJCC \^'as lhirl lhc district court had

no juriscliction to award an intcrim paynrent tn crcrcise of its inherent

powers under section l5l of the Code of filrl l)rocc''iure. \\hcn the riSht

io claim damages *'as itself thc disPutc bcl()r( tl' l hr\ trils the mosl sig-

niticant and peitinent grounrJ for thc u holc crsc. L.iport un elaboralc and
lt. ( 'Maht t Lnu'tt ol ittdu AIR l9h; 5( 965 lnl"' S'(lton v
5&r,r, n .lu. at P It,
St< l}c Prrr,lor,rt tht lrlc,rnrtnrr'nt lorum. rri;'r'r Stctron ll E

.t!/rr!, n.-1). Jl n l{)

lle76l -l A[ E R 16:
AIR l eri6. s(- Il?lr
5r2,J n Jrr. Jt n lt
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i-l{r lrrrttttartrtttul ttttl (rtrttpurutrte L-ul. Quortt'rlv l\'()l {(l

dcllrlcr.l .rr,rlrrrr r)l lhc (jsc lJ\ ()rl lhl\ p()l11t. JudS! S(lh ulr\ rll lhr

\ ird thrt''

IhL Sul)r(rll( (,rurt \ (lccr\ron5 
'n 

lI(/a'r Scn\: 'nt'td llu t)lttt I-al'" scttlc

tha Ix$ lhirt hr,qrrrcrer Nrdc lh( umhll r)f lnhcrcnl Po\\cr\ i'l lhc c()tlIl

undcI .( alrLrn l :l ( P( nl'rr b(. lhc \urd Poq'r\ rclille lo lh!' procc(lurc l()

i\c l(,1 1,((d h\ Ihc c()ur! rn d.(rdrnu lhc cJu\( b'lorc it rnd thcr 'trc nttt

Ir)((r\ r\(, rhc \ub\l.rnlr\c rl!hlll \rhrch rn\ ltlrSanl po!)c\scs

In thr. rcg rr(l h( \\l\ nol fer\uadtd bl thc public intercst ll* cate"
tlccrdcri hr llle Sul)lcnlc Crrurt lrs plcadcri b\ lhc Altornc\-Ccncrll t)l

lnclir lll (,llJt( lr) lhe conclu\i()n lhirl lhc inhcrcnl P('\\cr undcr \'cli(rn
lil ol llrc ( r,rle e:rnn,rl hc trcrcr.crl \rllh rcsPccl to lniltlcrr Jllcclirl!
\ubsllnlr\( rrr:ht' llLrrrcrct. hc $cnt,1n trr hrrld lh'rt under th( \ub\l'l11'

tilc lJ\\ 1)l I,rrl\ ll r\ f.r,Tli\\lblc lo grJnl lhc r!'ltcl ol an lntcrl!n lJ\-
nrcnl

('rrncert,trr.t \\llclncr tir( \ub\tlnll\c la\\ 1)l l()rl\ pcrnllt5 thc ct)url t()

ttlrnl rn ttlt!:rlrll I).r)lllcrll. Judgc Scth garc lr dctailed accounl (rf thc

,lcrel,,l,rrr',rt,rl l,rrl l.r$ ln lndia. culnlinr(lng in the principlc ol 'rhrol-
,rr(, lr.rirrlrt. \rlll()irl c\!cPlr()ll .rr lltd <lorrn i)\ thc SuPrclllc (()urt ln

\l ( \t,/rrLl ' f,jll()\\rrrs thr\ rulrn!. hc hcld thc dc[cndrnl L(C lrrrhie

i , r,.r\ rl.,llr.,!c' Ir,lha !J\ \'lclllll\ ln ilcc(rrduncc !\ilh the rulc ()l ilb\olulc

',rh,rLL\ $,rlr,,ur .\ccl)lron, llarinc llsccrtuincd lhe princlPlc ol lr$

1..,'",,,,t,g tllt\ (.r\!. Jutltc Sttlt rc\ortud l(r tlt( Iiulcs ol lhe Sufrcnl!
i-,,urt ,nl'irl. i)ur\uanl l() thc AdmrnlstrallQn uf Juslicc Act 1969 rn Ents-

liind t r \h(,\\ thll tnlerttn Pr\nlcnl \\as pcrmissible in Eneland Jnd htld

lh,rt thJt I,,rnerPl. could also bc.rpplied in the present casc lle thcn

\\cnr inro thc.,,nccpt,,[ 'lillinS lh. c()rPorste \cil" and uJS satisticd

lh:rt rr $r\ thc ciclcndrrnr t.CC thltl hltl thc rcll conlrol o\cr thc entcr-

I se ll n,rl ()nl\ conlr()llcJ lhc corlPosllion oI thc board ol dlrcclors'

hut ;rlr,r h.,.1 lLrll c.rntrol o\(r lhc mJnlgcmcnt of thc lndiln ctlttlplnl '

Fin.rll\ lr( \unl ()n lo holtj that thc distrrcl lud!c errcd in le'l\ln! thc

.jra:lr1.r1 ,'l !l:11'.1lli'rl "! !hf l!rI1'1Lr')l ')l rr\j'r1nl Pil\m'nl l() lhc cr)m-

,,,,.',,,,,., lLrr\lr{)rrr,l! rrtl(lrl lh( llhr)fJ} .\rt Jnd lhe \chclrlc lr'rnr.:ti

thctcurrl.r l{( .l,tl(.1 ll.rl 'r

ilr( ,LL,,uirl r)l rnl(Ilrrl lr.r\rlicnl (rl rllrrnrges Purlblc b\ lh( J'l'rrd rnl

t(( qtil t'e

.,r i{\ :r rr(rrn (.r.ir !,r!((,id.rlh.
rh) l(. llrr.rlxJ ln (.lair aJ\c (rl l,)trl lxrnlJn(nl dtsitblcnlenl

l! r lt\ <lr.lrtll|r (.rah a.r\a oI f.Inlancnl PJrllJl dl\rbicm'nl ilrrd

.l.

.i

,q

.v

,\pxrl l99l I Bh<tpul Ccse and Ett'rro,rl.tcntul Lu"' 3.17

(d) R!'. :5.1,(D in cach casc of temporary pu,tral disablcm.nr.

llc tixcd thc lot l lmount at 2.500 nrilhon rupces anrl said that UCC
ust pav thc irbole amount by way of interim pavment and that lhis

dccision wls tinal and conclusive. Thus Judg,c Scth partly allowedlthc
rcvision brought by UCC and ar rhe sunre rime uphcld the defendant's
lithilitr to mlke an interim payment to the rictims.

D. An Evluation ol the Drstn und Hqh (ourt Orders

ln spitc ol the shift from New York to Bhopul. rhc casc hls corrrinued to
bc rcplctc *ith supcrlltivcs. 'l hc world ., \\or\l rndu\tn.rl r.lisastcr lcad-
ing to thc biggcst crcr dutniigc suit produ(rd rhc httlleil tnlcrim rcliel
c\er ordcrcd b;- a court $rth Judgc l)co s .r*urrl rrt 1.50U miltion
rupees.6l This historic rcrdict uas huilerl rs .lustic< rr Lust'. giring
''llopc fur Bhopal .nr llo\\'e\er. the lnltral cuphrrrru orcr the awirtl to
lhe viclim!, gu\c rrl) to lcss cltrcr[ul tlrourhrs nhcn UCC reacted
rharply to Judge l)eo's order. UCC issucd ir 5r lcmcnt lrunr rts Danburv
lrcudquurtcrs in the Unitcd Statcs: 'l'hc rulinB am()(rnt! t(, damugcs
\rlhout tIial. a procticc lhat runs soutltcr l(, thc luu:r ol lndiu und orhcr
dc rnocrucics. "'t Judgc Dco's ordcr u'ls rcglrdcd i!! hud rn la* br
\onte jurists for thc rcuson that interim rclrcl or ctrnrpcnsution ts not
Scncrully ordcrcd undcr thc tndiun law ol t,orts."i

Judgc Dco s ord('r [(]r n intcnm pJ\nrcnt !\.t] rrnl'rcccJcrrtcd and
was nrotivutcd by thc purirrnounl need for jusltcr. 'l'lrrr.rr,,lcr *as pusscd
three rears aftcr the disaster. uhcn screrul attcmpl., [or an o\erall
settlement had failed. Although the proposal cJmc jr.,,,ror(, [rorr the
court, he made it clear that the court, in rectrgnirion ol rhr principle of
an adversarial svstem. afforded opportunrr) to borh purries on rhe
mutlcr to Irgue the merits of intcrim relicl. Hc iound: ln thcsc circum"
stances this court as a result of iudicial reaction Ihought tr lit in the inter-
est of justicc and fair play to hear the parties on the nriltrer of inrerim
rclief."6 As to UCC's subnrissiorr to thc cl[c(t th.rl rh. c(,urr 5houid
not drop lhc mantlc of the judltc und ussunrc rhc rot)c ()l .rn ad\ocalc .n-
Judgc Dco quotcd Lord Denning. *'ho had ohscrvctl thrr "a Judge i\ nd
u merc unrpire", lhere to ans\\rr thc qucstion " ll()$ ! lhatl' Thc

6:. Chrnu Panchrl. Bhopal CJs \ r(trm! lo (.,(r Rr lSlr I n,rc\ J.
lri Drc. 1967. p.l

61. Ediroftals n T/,t.t ol 1 ,|tu. 19 Dc. l9l-. p lr. .'nJ 7?k t.
Dclhi. l9 D.c. l9tl7. p.5..csp.ctirelr-.

f'r. Rul'ng \\rthout Tfial. sJ\5 Carbrd. . Jtut6rran. lS Dtr

lR hmu ot I n,lu.

n<arrrr laro. \t*

I'JS:. F: St( also

r \.,t ,,, r 'i ,i l, n:
_ /',/!/.,,,r \,,, \ \rri, ,,'/ /' \lR ler'l \( ll\

'' tt,.' ,,',..,. r/i,^r, l/',,, /r,. \ t rot t't l'r1rt \lR le\r S( 5rl:

, !l \l,t),,. t,:..,r 'rl,,n./ l"\:r:\l( lrl

'';\.,orcl RulinS . /ndla folar. l5 J.n l9ti8
05. ,!oli I'unrunr. ve.drcr on tshopal Tra;edr hJd rn Lau . 'ftu lnlun hur, bom

hrt. l9 Dcc l9t(7.
66. Supril n..]0. ar pp.l-2.
6; /J.a. p :. UCC prob.rblr dr.s upuo rh( \rh!'.,\Jrrun ol Lord Dcnnrnt rn.lorra t

\ononul<o,tl lto!^l ll95?1.1 All L. R ISS
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J{6 lrtttrttuttttnul untl (t"'tPtuutt\( l'o*'Quurtcrlt lV()l ' 'l(l

oblccl itb('\c.rll ts ltt hnr'l oul thq lrulh Jnd ro do luslicc ucc(trdltl!l lt)

i'""::';i:';tt; ;,rrprru"r'c,.l the n'uJ t" r(ndcr lu5rrcc rtr'thr\'crsr' JudlLt

;., ";;.;;',; llrtrl1 hr: u'der bt rrlorting to thc leBUl Pro\rlrunr

[i],,1,"*',i.:u*''"r l,i'.'.,j].'r'":iJ:'::,"',::,'Ltii:.Tf,"':.";.:'lli',:'.::
tion l5l ol lhc ('urlc $ir\()nil('u!r
;;';";;.;..,nd luJ$c! t, lustr[r thc cxcrctsc uf dtscretion'

"rJ,l;. l.in ' irJi, g"i n'ut:tt iuitn"t in iurlicial rnnovatron rn hrtldrng

,h:;';: ;i;',.,;i"c r'r* .r trrrt:' iJ:iil.;,:'"'i"ilJ:'lI ili"ll'Jl::'i;li,
Alth(}ulh he rlrrl rt'rt 't(r(['l th(

;j::a:;''';:,',i*""'p"*""'r th'l .''rurt undct \c(rr(ro l5l ('t th( ( I'tl('

ludr.( 5(lh \\!'nl In J drllctcnt drrc'ttrrn rc\t)ItrnF lo 
lh::1:l:'.],"' 

the

l:""i:,,,;'i".;r;t rtt FnglurttJ t\) Ju\rrt\ rlrr\'-l'hir *us ugurn rn unpr(c('

;:l;:J'.,,u ,;;""trre rppr.uch lrrr lht PutlT.rc oI rcrrdcrrtrtl.Ju\rr(t r(l

;;:'l:,:t,;;,: *,,,. r, ,"r,,nt the inrrtrculrrcd mulrtr prcmirc ol hrs ludg'

:l:.t'. :.',; ,rr. .:'" "' JurJge Dctr t hc prrrhlcm lhll n(l clrlicr c'r\e crrn

;J'lrr;a ;;';;':; tr'l'' p'tt' t"" he'cn roli'ruerl *r: ur'ldrcsscd h! qu()rinr

l'i.'li"ur""i i."m "l'Lord 
Denntng rn Pucker t Packer"""

\\'hirt rs rh< J'[unl(lrl on th! othcr 5rJ( ] ()nl! this' thlt'no lurc hilt hccn

t(,unJ In \.hr(h ll ttu' t"tn ':'n" Ultrrrc Thrs irgument doc! nr)l rppcrl lt'

,i,"',"",i," t."'i ii*" "'"' 't'' .,n'rtt'nB "lt'tl' hu5 not bcsn rltrnc hcfrtre'

*..hJll n.:\(r grt Jn\sh(I( if'"i'" "''ff 
\trndstill \ahrl\l thc t('l (rl lh(

;,"tul,'.' '" 'n'l rh'r'rrll h< hrrl lor hrth

-r'h( (,Prrrr()r1 trr J udse 5cth. *-asJl;::,'llfil,l;1tl"i).:?'i:li:i",il
rC\l5lon P(tltlt'n o\Cr Jn lnlCr

chcct thc lirL.rl tJ\ \ lcllnls t'cc"'c t'i thc reduccJ amounl '" lt unJlnbi'

{uouslr held lh( rrrn5nJrronJtirnlpunt uhJolulcl! liablc'. ltonrc llr tt

i""r?i c .,-n,,'u nu..l 'rPpci'lcd t" 'i'l 
ir'gt Colrrt rgainst thc dccr\r()n ol

the B hoPul Dirtricl Court'

t- Tht Setttentnr und the Suprcme Coun Orders

Qn l.t anrl l5 lctrruurl le6e thc SuPrcme 9-(.'u:i I 
"Ull]T:-Ut^:'U"^

for ourment oi USSI?U mrllron (atiout 7'150 million rupees..or I27{

rli,,lli; i'i.,"'"i:aiu-,t'. un'un o[ lnrlu in [ull sertlement of a]l cluims'

The Courr rook inro consirlerir.r,,n iie rlifferenr proPosals lhal ucc:]:l
,;;a;;;" hud olfered [c'r r \clrlemcnr and found the casc prc-emr-

nentl\ lit lor an ()rcr:rll scrtle me ni sole 11.' because of the -cmrrnrity of

ii""rr,,',ri"r;"* rrccu>toned bt thc disastcr und thc Prcssing urgcncv to

Arxf l. lgtrll llhrtpul (. u:t 'rtl t' ttt rt rtut tt''tuul l au ll9

Provide imnlcdlirte lrnr'l rubslltrttal r(llcl l() lh!- \ r\lrrlr\ On lhut basis

ihc C.,urt hcLl rt 1urt. (qultrl)l( nnd r(l\ort'rlrl( l'' i'rrlcr U(C tu put

iiirt 
-.rr't 

iu lull srittlcnl(nt ol itll slrttnts ilt(lu\lltrI ll\e quarhing of all

Set

l9rr

rt_

A

rU

?t.

71.
71.
?J,
16.
11.

criminal procecdtngs.''
'l hc Suprcrnc ( (rurt ord(rt xltl)cut qutlc tllturu'rl rll tll( \!ll\s thut thcy

,r"ent ru irck the crPtct(d lurltciirl tJtrcrrurrs 'rrl(l (lnh\)rillc rcaxrninB

rcquircd in rJisposrngot such un tntportant e;rsc hr tlts highcst court ln

0ther wrlrds. ih.'C,rurr lustiiiuJ thl,inl cttttrelt ott ltrrtttlnitltriun con'

rirlcrltiutts, Scvcral pctitirlns ucrc lilcrl bulotc th'' slrl)rcmc Court to

rcviuw th{ stlllcntclll ortlcrs. lhcrclrP'rn lll( 5lllrr(nrc ( (}urt ()rdrrcd

tllal lx)th U( ( irrr,.l thc Uttttttt ol ltltltir rr'rttl'l ('(!tllrlltr( lrr i)c \ullrccl ttl

thc jurisdicti()n (rl thc coults ttl lrlJrrr tttlltl lurlll(l "l(l(l' 
-Olr 'l'Nla\

l9ll9 thc Court Sllt'c lhc rc s()11lll8 lot tts rrtrl''t' ('l i-l rrrJ l5 [chruarl
l9li9. rcilcruting thc conrpcllinrl dul\. l)ollr lrrLlr(r'rl rnd huntutrc to

rccurc immcdiuic rcllcf t() tht \lclllll\ 'r lhc ( outt 'rlr'crrr'el thltl lhe

c(rmPulsi()ns ()l thr nccd lr)r inttttcr.'liatc lultet lrr l(ll\ r'l tllou\'rll\15 ol sul'

lcring victims crruld nrrr. ln ()ur oPtnl()tl $ill tlll Ill(\( quc\llont !ital

thou[h tney ntal bc. arc rcsolrcrl ttt thc cour\c rrl ludtcrul prtrcced-

lllgs
bn 22 Dcccnrbcr l9l{9 thc Suprcnrc ( ourt trl ltttltrr ullh(ld lhc constr-

tution l vulidity ol thc tlhoP lAct "5 ltt lu(lr(r'tl (lr\(('Lrr\' irrllutlging thc

IJhopal Act "ulid 
i. uguin surltrr\rllIl\ urltrirr'tl lh( ( rrult ll!JItl thrs

chalicngc only illtcr gtrttrg orr'lcts ltrt ir lrtll rtrti llrl rl \(lllctllcllt \\hlch

rrreant ihlrt iri inrltiJutr,r,r rtI lllc r\r't rroultl rrtt''''lll! ll]( !ilrll(t \ctllc'

nlenl. ln .iurl8in8, thc vulidin ol the /\ct tllc ( r)rrr! lrrrtc ttt nttnd the

5crllcnrcni lntJ thc subscquc'trl .:\rllts Ih.: ( rrtltt trrtrrtLl lh'rl thc \!clllI)s

wcrc n()t givcn thc rlShl to t)c hcarrl bclrrrc tllc:cttlrrtlclll 'rnJ thitt tt

,"rr wrang. Yct. ChictJusticc lrlu\harlr ru5lrll(d lll'rl stth thc ludtctous

rhctoric tiat " Io rjo a great right . ilttcr ll rl t:' pcrnttsstblr "lo do u

littlc wrong".?t'Subsequently, thc Prcsellt 8()\'trnrl)cnl dcciderl.to sup-

port thc r;Yicw Pctiti;ns hled bcfore the 5uprcntl (ourt against thc

scttlcmcnt. This woukl certainly secm t() illtr()ducc lurlhcr ctrmplicit-

tions inlo thc situation.'? Thc hcurrngs ()r) lhc re\rcr. pctrtrons which

began in April 1990 have had to be rcheard owing lo thc sudden dcmisc

of thief Juirice Mukharji: the Supremc ('ourt rrl lndtl has ;-ct lo reach

its dccision.
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.l5tr lttt ttirttt)ttnl tn.l ((jmltatuttve L-ux Quurterlt l\ (rL l(l

l\ I \L)l ltJI\\l)l\(j IilL l\l)l'\\ L EUAL S\SIt:\1

.\ lttt ( t)lt)ttttll llt'rttult'nt tlt't Conwtott Lu* ttr lt ut

\\rthtlr!lr\rt'llh([]h()P.rrdl\.t\tcr'rudlnlrllcdlrlcl\itllcrtllclir\tltu
(ir\c\ \\.r( lrlc(l rn thc i- nrtetl 5tutc' c()urt\' lhc llitil Strrt't Jttrttrtul ict

rt' c.lrr,,rr.,l h.rl ({rrlllllcnlcd ()n lhc lndlln lcgal srstctn: Jurltct clrn

ir. .,,,. ,, l,r(!r.rrl c('trrt\ lntiirr i' nrrt -lltrrrtanilt l'hc Ilrrtlsh lclt

hchrr,,l ,, l,trte.tlr {()()(l l( rlirl srttcn'--hctic' ln Inct lhitn rhc []S srs'

lrIrr 1,,,1,,,,, .,,i,,,. urll rrlltlc \ur( thc ((rnlPrn)'Cr)nllrcrl\illc\ lhe

\ lcllrlr.
I hc pre:r'rtl lc!.rl \\\lenl ln lndlir t\ l()rnted l()r all practtcirl [)urp(]\e\'

o!l lhc b.rsr. r)l lh( Lllrlish c()mnlon lil\\ brought into lndiir br thc

B0iirh l.,,,n lhc crShl!:cnlh ccntur!, rhe tsritish colonial rulcrs uhtl

oar" aru", t,r hlr.c a lcttal s\slem that would maintain lau utrd ordcr and

..'-.*" f,,,1'"r,t rights.-grartuallr lmf(r\ed on lnclta a Sencrlrl,s''st.em of

r"* 'r-i" r,iun.i",,"n of ih,s Anult' lndt'rn ;udtctrl s!stcm \ rs l'ti'l b-! the

i"..l,.,.,'-f'' ," i)t Irll rtdof tcd bi \tarrcn IlastrrlSs on *hich l'rtcr ldrnin'

r\tr.rlr,r .i)llrllil\llPar\lr'.1(lure'lnthcsccondhalfolthenlnetecnth
c(ntLrr\ rhr ltrtlt.rrl lcg.rl t\slclll \^ ir: rtrtuallr rtvolutionlscLi*ith J spate

,,i , ,. 
" 

i - t. 
" 

, ' tu , ,,, n . o hrcll "ls tnllucnccd br I dcsire to tntrlrducc Eng-

Irrhl:r\,rtr,.ilo\hrllclhill\\'\lcltllroranEnIll\hlar''rcr'rrtc\I|Pornt""
Ih( \lru.lLrrc ,llld l)()$cr\ l)f lhc court rhc rolcs of iucltc: and la*lr:rs

,f,. .,,rt.r..,,,,,f \\\lcnl ()[ lrtul.lhc rcltirncc t)n ]udtcial Prcccdcnl itnd rhe

.h.rr.,l lLrrr.l. ,)l !\)ll(.Pl\ .rltd tcr.ltttrquC' hrot-tgltt thc.lntlr'rn lct'il srs-

lcrn lnl\J lhc lttuttl\lrcJn) trf lhc ctrlltntun lr* \\\lcnls lt ts s'lt''1 that thc

conrlrt'rr I.r$ rn lndl.r. in lhc \\ldcst mcitning trf lhc e\Prcsslon $()uld

rnelu.l.l n,,r ,rnlr *ltirl tn ['.nIlltntl ts knoun striclll'at lhc c()nlnrol] lil$

irut ,rl.o rt. tr.rdttr()n\ Jnc 5()mc ot thc prtnclPic5 undcrll rng [-lllllsh |'lal'

ut. 1.,r. ti,. <rluit,rblc pttnctplcs Llcrr:lopcd ln t'nsl;nd ln (rrdcr lo mllr-

{Jtc lh( rlt!)urs trf thc ct'ntnton laq and cr cn rhc attltudts itnd methods

i,,,r,,u,,,-ii," fr"-li\h s\st(m trf admrnistration of iusttcc 
nl

\irh,,ugh rt r: tcncr.rllr lrssuntcd lhltt ln('la l\ lr comm()n la* et'utrttr'

thc clcrtrettts ol tts ltril 5\s(clll i]rc bicndcd $(h-ltilr''n tr'rJrtronll

;.-,;r..,,, lro 't -l 
hese nollons of la\r Permcarc Indian socrct\ in all ils

concerrlhlt aspccts hut ure eclrpserJ as rhc ldeologlrJl brrs oI ll*
qrthrn th,- lrldr.rn lugrrl ,1.tcnr' lih!s becn st'ttcrl lhJt trJdrlrUnirl l3$

*ircthcr .rir:orircrj irrio thc ofticial s\\lcm or tlispluccd [rr'rnt tt has bcctl

+'

^

E

APxIL l99ll BhopLtl Luse ond t trl'trorrnttntul Lux j5l

transformed along the lrnes oi rhc othcrJl modcl.' [odu1. all rhesc
aspects compel one to pcrceile the s)stcm us.rn incontprchensibly com-
plcx one, or perceivc ir as un opcn svslem ruking in erervthing which is
nlosl suitublc to its nceds.s At thc srmc tint('. on!- !()uld argue that in
lhc lndiun lcgul slstem lic rhr scctJs ol u unilicrl cclecric order which. as
*'as remarkcd a decarlc ago. mav soon nruturc."' tntlccd. irs *e shall
scc, many lcgal dclclopmcnts huve tukcn plircc srncr thcn.

Much has becn urittcn a d mant conllrclrnrl r)prnt(rns hatr bcco
cxprcssed conccrning thc prcscnt stltc ol thc lirw .rrrrl thc functioning ol
lhc courts in lndia. Sonrc t-e.rrs l)JC\ rt s.rs rurrl thlr tltc ollicral srstcnr
r+'us basiCalll- utl lnll\]rl. a tr.Irltplu t. r,rhreh.rr.tlrr|l.rrr.er.l rn J nlJnncr
that its inrpr:rtcrr woultl nercr hurc urrhctl: ltitdcqu.rtc l(t pcrlorm thr
task rec.;uircd ol rt, yct onlv trxr udcquat( rn crciltrnp problcms not
cxpected of it.r" The lndian lcgal systcm hus also hccn crtriciscd as a
common law svstem that has only parrlv cmcrged lrrrnr lhe hrritage of
colonial rule and thlt its coloniul pust hus onlv hurrlcncrl thc upcrauon
of the sYstcln. l'here wcre too ntlny la\\'s tntr()ducrng to(, nlanl chanBcs
which paid little attention to local vic*.s irrtl fcclrncr. lhrs ncccssaril)
affccted both thc qualitv of the law and its socral conrnrunrcarion, diffu-
sion. acceptance und cffectivrl\. und has lcd to criticrsrrr and rulk of..crr.
sis"."7 ln addirron ro lhis. thc s).\tcm hx\ bccn c trctscd [or othcr
characterrstrcs *hich c<-ruld alsr: bc atrriburcd lo lts colontul hrritugc. ln
its tlperation the Indian legol s;-stcnr rs crrtrlrtcd tcncrullr lor thc mas-
sirc bircklog o[ cascs cuusing t:normous dcllrs rrr thc (cs()lutlon of civil-
disputcs.*''l hc problcnt ol lhc la$'s dclu\s hus [ccn u pcrcnntal onc ln
the lndian judicial sphcre and ir has enguged urtcntron lronl rllnc (()

linte.N'An uppalling backlog ol cases has unforrurrarclr bccr,rme thc nor-
rnal leature of ncarly all the courlr ln lhc e()untr\ and rhouth lhls prob-
lem has bcen of great concern lo man\ lt\r commr\\ton5. (hc problcm
hus pcrsistcd Jnd has attaincd giBantic proporli()n! *'

The slstem cxisted-and to u grclt e\trnl !'\rsts (\cn toda\-rn ir

rttlrtner unsuitablc to nlecl lhe nceds ol rhc lnrirarr p.()Plc, mosl ol

81. Nlarc S Gahntdr. 'Th. Abort.d Rcstorarron ol lndrg(nou! L.r* In lodu . ,.,
Corqurantc Stu.hct rtt Soaert aad ,lsro.r' I l9?:) p h5 CrlJnr.r'i (rs$s Jra no* col.
lccr.J in /.,r8 and Soccrl ir Sot ri ,{Jl., ( 19891

r+1. \'. S. l)cshplndc. Nalurc of lndran Legal S:!r.m'. rn InJran Lr* lnlrrtule. fid
l,khn l-er l S\'tr.m ll91E). p.l

115. Jo!.ph lrlrn.rrur. lnlroduclton' lo Thr l Eltun L.gtl 5\ s tdn. dcm. p \l -

lil). l.D. lU. l)rrrcll. l ndr:rn Cuhur !l l rildrrrons rn,., rh. LJs or l odt.r' . rn Ram Aut.r
Shal'n! ( Ed l. Ju!n.. ond Soful Odd n lnlkr ll9tst. p ll

87- Upcndra gaxr. fh.CrLs$olth. l^ldn L.-rar irlt.n llgt:).pp ll-jl
8li. /ir.n. pp 7J-75. Al5o rcc R Dharan. ftu 
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ItnS( ol A,t tt ll9.t9).
fi9. ]U. P. Jdrn. arlr/rnts ol lndun Ltg,tl Hurdr'r {.lth.dn, I9r,lt. p :5{.
91. Sec Lan Conmgsion ol lnlu. loutrctnth ll(po,r (195.\). fttnrr.*renrh Rq<tt

\ ,, ..,r."' Ilcllr 1!rjrr'rrrrl) ll'/// JI"?r '/r'Lfa'rl ll D(( lvsr' p i(r

t, r; i,,',,-i,,,r,,,",,,ituit!^tt\n1 1!L\to/\ rl"lcJn l'/?:r' n:l
.\ r lj.,n(r,cc. l arrrrr l.r" rn /,rJ,u { lvnll' l lF'J

\1 . )(r"r\ J,l \-'an,4 l.!^ r'a /nJ'J{lq(rl'p
r..,. Li"'li 

--'Jj,,'r" l ( IJrl(!l\' \tqut Lc\')tstsr.nutn rad rr"ui /d'.'l'r r'(tr

t!,\r l) t, lr[.r_]

f

i
F

{ l,)f;). S.rralr.r.rdarA R.po.r { l9;6)- illrn15lrr ol L.!q \rs D(lh, >6A

I



l5l I'tt(rttuttt"rul tln'l ( t'ntPttunr'r' l'u* Quurtcrlr lVot 'l{l

\ah\)nl .rr( e(()n(rlttlcilll\ \cr\ [xx)t Jl)Jthctlc tu thclr o\ n l()t und qult(

:;;;:,;,*; .;; i;;',ni'it"'""'t rt'" ltsttm 'I hc courr !v!t!m rdhercd t(''

:;'r;i;;;;,,,t. .rpprtruch uhcrs P!"rPlc s rntsrests. uPPcar.cd-mcrclv as

;r;;I;.:;;.. ";gu'.'l "conct1 
b1 luurcrs ond decrded $ithrn rhe mv$'

trr\ r,rd lll\ \llquc ul rhc rntrcrrtt'tJ ct'mmt'n lo* mod(l of thc ludlclill
::l.'..::'" i., l'.rL' c\rcnt th( ltmtt'tltonr upon Pcoplc s rcc(\s lo iut'

lll.I".l'.,,,i,- ;.;;;;.,:i,.;,i,,:.'-t'r rhc col('nirl stt'tus quo' huvc hscn rudi'

::;, ';',la;r;.:u ;;, rnc l'r"t 'Jes*l'j 
rhr{'ush . proccss oI jurltcrul rcttristn

und \rrcr.rl iietir)n llllS:rtl()ll' -

'Ih. rr.c ltt,'l d!\cl()pnl(nt ul sttctltl uction litigution un indtgcnous

.";.-l^':,; iut,t,. ,r,.,""' litigrrrrrn in lhe lutc 1970s und in lhc l9lt(h

;:1"';;,';,;;,;.'ur , t'ltur"l'ch,.ngt'trr thc lndian legal s1-stern'"1 Sociul

J(lrrrl lrlt!rll\,ll t' sIt$lr trut pcrr'(Pllhl\ rcslruclurinB lndran ludtctul

drrLout.c .rtrJ il\ dc\(l()Pnr'nl '!Jil\ lrlr tr!crllogrcal r!()rlcnt li()n ol

rdluJr(Jll('ll tourrd\ 'r luttsprudcnce (rl emanciPulion '-"t Reccnl sttctal

,,nrit.,. .fr,,". h('$ lhc g(nc\l! ol lhll {r(r*rng lcgul culturc ul Po\lll\t

:;,;;i,;;,;'.: ,. lrlclr t,' hIr'" I \rr('nB rmP'rrt :.P:'1 
th:: :itrrc or.thrn!r r(l

..,,*'-',,r',r.f t,,, nrcrct\ '" 'l-hc pruciicc ot jurliciul activtsnr is e lide nccrl

;;.,.t,..,;;;;;;' ,', t"chni'1uc' u''lrptcd hr thc suPrcmc courr' to.un c)itcnr

r"a,....i.rrt.U ,'r lnJr"n l'JgJl i|tt()r\' 'c()nrcrtinE much ()l the cr)nstl'

;",i.,;:; i;;;,;,,,, rnr() Puhlr; rntcrc\r litrBltioncalculated to brrng social

;;:;;;;,ihl; th" rc"ch (rr thc c.mm()n man ' 'n The Phe nomcnolosr ol

lf,ir'".* f.*.,f philosophl crn hc sumnrcrl uP in rlte rorrls ol thc wcll'

I"""'. : r.;t ri forrncr' jurJgc ui the Supreme. C'ourt ol lndil Justice

Krtshnu llcr: Il lr$ musl rerrc life-the life of thc million masses '

-,i." *r;,,1^,." ol lhc lndu-AnBlrcrn system and 
.th,e 

resurrcclion ol

thl lndritn \\.lcm is an lmPcrutl\c ol lndcp{ndcnce'

8. The Present Srute <tl Ton Luw in lndia

churters. *hich establtshcd thc courts in lndia under the

rcquircd the;urlges to act according to "Justice. EquitY and

ArRf t. ft)9ll Bhop (u:t u l-rrrrrtttrtutttrul l''ttt 35-l

(;ood Conscicncc in rlccrdrng ctvtl drrputc' rl rro \r'ur(c t)f law wa!

ir.lentifiablc."* ln thc hisrorical dcvclopttrtnt rrI ctrtl lirus 
'n 

tndia by

English judges and lawlcrs. thc noti(rn oI luslrec ctlurtr lnd good con'

scie-nce, as Jnderstood anr! applietJ bv thc thcn lndr n !t)urls wasbasic'

ally in linc nith the devclopmcnt rrf linglrsh (()rrtrrr()n lr$ I'he English'

,r,ra lrt, used lo dominatc ull ntulor rcir\ ol (l\ll l'rs:' rn lnrlil' vihich

moslly t()ok tht form of a cuditicd lulll ortlct lhc ()rr{rn ol lhc iustice'
cquity and good conscicncc lorntullr eoulr.l h,: ttrecd l() lh(' Romano-

Can.rnicol .iuritlicul philosophl trf thc rtrtcrrttth'icntrrrr l-rtgli'h lurists 
e'

'Ihis formula u'us udoptcd in lrtdiu tr.r ilntx)th r'trl ''lnircp.rnctcs bct*'ccn

thc two systcms trf lit$ lnd l() inlr()(lll(( !(1tl((l1l\ \\hi(h \tr()nul\

rcsemblc thc chlrirclcr of English lll\\ hul. rrr ell((l lhr\ li)rnluh rljo
involvcd consullalion oI r'arittus t)lhcI \\\1.11)\ ol l.rtr .titrtdtng lo thc

contexl.lrn
Thc law of lorts rn lnr.lia. uhteh tcntirtnc,.l Lrn(r'\lrlrc(t. t,rllrrscd tltt

h.nglish llw in itlnrost all irtPcclr tn ttr ltt'lr.l "' lht l,," \\.r\ Irl('JrlicLl tl!i

d.-purtc(l fr(,nt thc Englrsh litu rrtlll rrhctl lltr' |t.rrlr.rr .,rrL.ltItr:ttr Ihat

prcvailcd in lndia rcquired lhltr": Illr ((rltlrllr'l lrrlo (\l\t(ll(r ()t thc

Rcpublic of lndia has not. ho\rcter. n)uch ultcred thc 't,ttc ol thc lru ol
Iorls.l'rl altlroltgh somc Jspccls oI thc lau t)l t{)rl: In ltl'lt't hurc alrcadr
been codilied in the form of spcciul stllutcs r"' In Ptrrl(rPlc. lhe l3u ot

torts in lndia i;. in ordcr lo mect the cnds,.rl lu''ltcc, ir'r'e r"l rrn a broadcr

loundation hccuusc the guiding spirrt ol lhe Lnglr\h l(!.r(\ ol lustlc(.
cquity und gurd conscicncc llsclI PrQvldcd thr lD(,tl\llr()n to adapt thc

systcm to any chullenging situations.r"' Whilt todrr lh( lndian courls

still follow lhc EnBlish luw of torts. thi'i idcologrcal loundation has

98. Scc gcncrallr J. D. Ilt. D(rr€lt. Lttu\t t ( b.'\t,ll nni \lt'l llnlu Ldh 1 1976)'

Vol.l: also. S. C. Thrnli. Lar otTotls . rn lnrlan t.as Insrrtur(. "/' .r' '!r)'c 
n riJ' at

p 59o.
99. J. D. t . Dcrretl. 'Ju\trcr. Equrl! Jnrl Cood C.rn'er.ner" Ln I \ D AnJerson

lEd.l, Chanliry Lov in lt.wh'pin! (i,tottti.l (I96.t). P IIl
l(,(), /l.rr, pp.l4.l. l5(1.

l0l Iycr l{inraswamv.Ttu Lu u! L)r,! {7lh C|ln. le'i. S l" l)c'.rr Jnd hunrund Dcsat

(Erls.)).nll.scealso.nnandilndSir\rrr.//r. Irrx r'll /i"1'llr(lIJI I'rhj 'c\d 
C Kanr'

rcwarir Ruo). p..'11

l(ll. /,r/ra n.105
l(l.f Ait..l7:(l) of thc Cotr\lrtulr('tr ttl lrrJrr \lnr(\ :L'l*'rh'r.,rrL:rlr lh( r(p(Jl ol lhr\

( onslitution o[ thc coaclmenli l{lcrrad lo rrr Arlral( .iqi hul ruh!,ial lo thc olhdr Pro-
virions ol lhis Conttiluliul. nll lh. lll!.\ rn Irr(( rrr lht llrrIrr('r\ "l lndrd rmnledialcll
btfote lhc commcncamcnl of lbl! (i,nJlllul(xl rhJll(t]rrlrrlu( rrr l( rr !. lhcr.ln unlll allcred
trr rcpcalcrJ or omcndcd h) a coml'-lflll l'Sirlirlur( ('r olhcr !irrtp':te nt luthrrrill ' '

l(,.l. E.8. rcfur to rcl(vrnl pto!rrronr und(r lUol(,r !rhr(l!\ A(1 19.\9. \lorlmcn sCom_

pt'n:'atioi Act 1933. Empbrcrr' LrahrIt\ Acl Iglx l h( lnrlrrn l( !rlur\\ Arl lt{9(l 'l}l(
inr.liun Curriagc by Air Acl l'llJ. !nd I h( ( rrrr.rrc {)l (;rtr \ h! \q.r ,\ct l9l5

l(15. S,)mc crampl(s *hcra lht coull\ rn Indrr hr!. h.r\cd lhrr, Jc(r\ront on Jusli(c
rquity and 8ood conscrc.ca {JECC) Jr( .rt lolk)q\: rn l+-uehrho R^rntt r ' .Slc&/r ,Uar/!'
.fu| 1887 l.l l.A. ll9 (PC) rl t iN h(ld rh:ll "rE(l( flrtJn rul('! ('l I nrlNh l.rr n) {rr rs lhcr
JrcirpPlraahlclolndrairn.tt,/,r.( t-c.tul llttnttrtwuat t (.'tt"'ntt''t"t<uit'ttu\19611
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iiJ ltttt,ttrttr,,tt,tl 'ttttl L't'tttputdlttc L rtr- Quurterlr lVot '10

r)rn]lrll!d lrr \\)llla c\lLnl rlln()\illton ilnd dc\ctoPrlcol thal iltc !rctcss_

,.,,, t,' ,,ta., rlr$ .l1.rll(llts\. ir\ lhl\ f\rc\cnl arll(lc 5h()\\s
'' 

\;; ;;:. i,',.,,',,n rn lntjrir tod'r 
'"' 

suth thrl thcrc rs 'r rrci,,t P rucrtl ol

,,,r, 
' 
-.,, ,,,,. "f].h 

nl.lLc\ thc itlcokrrrtcal crccllbrlttl oi lndlirn t()rt l $

n \j(l\.rl.1lrir r..ue 5crrt.rl ,tutt'u"t'''ltj hc gircn for lhc rc'int\ llllta-

ir,rf Llt lrt,lr.r 1n lhr\ tl(l(l i'

l, ilrL 
' 

I I \ I I I L I I I , 1 I I . I I ( ll'll l'l(I 'rl th( lLt'rl \\ \t( Ill irll\ ltr (rl!!rtlr

.,!L lll( lllrl\lrrl ('1 tcntctlr"' "1 'r 
!l\rl rlitltlr!'lt)r I(tlll'ltl! llll'r_

l\'r\(rll rl lt'lr\lr)r1\ ln lh( (rrlllrllunll\ '

,1t ih. ,",, l(allnlcrrl 'rfIr"'r!ll 'rLirrlrtett hr 1r:rlr:".rrrrl lrs\cl\
-' 

.,,,f,,',,, l.rklll! lllli) lrcutruttt tilc t:ltt$tltt tttcrls 'rl lllLlrlrtt

\L 
'!lLl\ '

l, rlre t.rr.lcrler. nlrll((d ln r11(t\l CX\tcrn roelc(l!\ lll i:cIlcr'rl t(1

t\r(l(r rir( Iir,,.c'.,'i nrcdr'tlr(rn ltr Ihlrl (lI lhc lutltct'tl prtt'

.e..."''
,.t, rlr, p,,'n,f',r," ((r\l ()i J lil\ \ull lhc llmc llh(1ur lln(! tn()rlc\

c\Pcn(led irl c\(r\ \ta8c ot litigall()n:

r:t ini octutr ultcnd;nl on litigxtion:r'B

ii,i ,i. un'r,i.t".'(:r\ condili; of lhe substanli\t lit\\ ()n-ccrlJio
' 

t,,pi.. lrrr cranlple thc lilbrlitr of thc Statc 1nt 1tl111 eI its scr'

\ .int\.
r-, thc Jn0tlrirlru\ \t(Jlcd ln lll{ nrluJr of litttantr h\ lhc co-c\l\-

lcll!(.\l \u\ cl.t \lJlrilrrl\ frt\\l\l"ni
t. r the lLrrr lL'rrltrl lct'rl J\\'lrcnc\\ 'rnl()nS thc g(llcI'rl funlr'
(rl lhc dillrculf\ ()' tlulllltlLl J!(c\\ lr) lll\\ ' \incc ll lilr!:( l)(rrll()n {)l

lh( t{)rl l.tu rllnillns un(r)dlllcd:

I llll lh( hurcilll(rilllc illtlludc o( gtlrcrttntcnl rrltlccrs dtsrultltng

lcutltrlt.rtr clillnl\ ol cltllctl\ c\cn lhoufh thc\ arc lccallf

c n ioric 'rhlL
. . r. r,1r,ll.'\ uhlr'h r)l)\lrLrct thc natur'tl fr!)\\lh t)l lort

ill L rt rrLrr'

- \, k . . u, n.'J ,hJ, 'i. ll l:,'..: :ll: l::,:,,1:,:ii;llllii'),:',", ::l:
'| rr( : r'r" irrr('(\rnrrrrur\,\:i'i'iil' ;lli'li:";;;"" r'" *rr'n h^ r'c'cn

"' /"'- \rii'q' lt('r'\r"' "" l:':,";""J;""\r'nJ( ri'utr(Jr'rrh( !'nru\or

l;:':, "' ." li;l-,:,:l;,il'i:)-i',"ii.1; llljjj:t:*::11,I'L'lL,'Uli:'::.]
t,hrrr( | ' r,rrr(

',,/ '' I' jr rl'i," r. ..r,.,'.,n,./-r"'/"'rl'\-' r'r',::"j;",,,,,,,,,t ta,ttJat.,).,r,,'q, \.,r \\.
Irr_ \(( r(n(rJll\ IrrJr'rn L 's ln;trtulc

,", r", .i ll'/\I) \..r \\l ff .tte-il' 
\r\hL( \,,flhruf. lt. ltr*ttt4.\',uu, \

' irr. , ,.,",-lir' ,'t' , r' rrrl''c n lUo' rr I\

:;: l'i::i::il"xi,:'iil,.",. ., ,,n , !,,1,'n,nrnd'|J "(rer '| ':r(' 
rnd I

t.,', \\ ll

,I
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law in lndia, the reccnt deyeloPment in combininS, rort lilw with the con-

stitutional right to personal liberty and its remcdl'lhrouSh comPensa-

tion has only to be welcomed.rl" Thc present stat!' of lhc law o[ lons in
lndia is characteriseC by- rapid recent dctelopments $ilhin the Public
lau domain thut ha\e also pcrceptibl,r crcattd a nc* lcgal framewor\
lor en\,ironnrental protection in lndia.

.ntl. t.E(i.\1. FRI\l[\\'oRx or E\\'lRo\\ll:\'l .\l PR()rE(1lO\ lN'-
INDIA

..\. Enritonnrntulisnr in ltdiu

[-lw ltrr envirtrnntcnlul Pr(]tccti()tl is nol u nc,r'phcnomcnon in lndia.
although thc tcrms "en!ironmcnt" and 'Pollutron lrc of recent origin.
Dharnru. he fundlmcntal lndian conctPt ol lu'.r . is ltsclf based on a rec-

oguition ef thc importancc of hurmonising hunran uclirtttcs *ith Nalurc
rn ortlcr lo nraintatn a universul ordcr. 1'hc dut;.' ttt llillntaln a clean
environmcnl can bc found in !arious provisions in thc itncicnl l.r*s of
tndia. Kautilla in his .,{ rt,husastra laid do*n 'cnvironmental" precePt!

for city administration and prescribed pcnaltics for rtnronc making thc

city dirtl'.rlr \\'c also lind rclcvant pror isions rn thc Prc\crrption of pun-

ishmcnt of public offcnces in othcr anctcnt Hrn'lu *trrks on le8'al

matters.l'l
The enlironltcnlal c()nscl()usnc5i \ hlch $c nnd rn lndlir toJa\ ll to ir

Breat extcnt rn rmporl of thc \\cstcrn ctlllurc c(ln((rnln[ such issues

Thc prcscnt ctrtironntsntal coll\(lou\llc:ls (rl llrc \\c\1. *hrch cr.ruld bc

traced as an cnrergent culturc oI th!'nlid'19(nl\ rn lhc L nrtcd Statcs. fol-
lo*ed the publicution of Si/rar .lprirrg. thc ho(,\ t!\ Rachcl Carson. in

1962. Thc doctrinal ro()ts of nr(tdern envirottntcntal l.rrr could be hascrj

on thc lau of nuisance: nuisancc actit,tls could chullcrlge ercrl ntujor

industriill an<! municipal acti\rl! \\hich is todirr I \uhl('ct (ri comPrehen'

:ive cnrironnrcntll lcSislation.rI Thc ll* ol tlurs.rll!( (Jrl bc rliii'lc'l
inro public nuisance and Pri\atc nulslncc: puhlrc nul\^rnct. uhrch could

encompass most enlironmcntul issues. hll: nllrnll in thc purrieu'of thc

crin:inul la* .

ln lndia the offence ol public nuisance is containcd rn Chapter Xl\
of the tnrlian Penal Code of lti6().rF Specitic pro\riion5 prescribinB

llU Scc ArJa/.JAui\ r st,tt. o-t \thlt.\lRlest S( lrrrr'. i'rDr \i'r14 ! )rdr'(' Adr/r

zrrr (lelis) .1 SCC 67i
III R I'. K.ro8lc. Ttu Xarul\!A,thudat d(lrrJ(,llr. l9l(,)
lll. Il K Shrinra. ( oua ?ru..,lutt tn Atr, r,r,r /'r,./ru t lvit' t lp ll l:lll
ll1. \\rllrrnrll l{,rl1tI\.Jr . tlun,tb,"'\oa l'1't','aik :nll'i^ lL'l--l F lrtr :
llr 
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nunr\hlIl(nl l()t lt'ullnc uJl(r Jnd Jlr 'rtc colltalncd ln scctltrnr 177 'rnrl

i?xrr ll(ru$\cr. thc CoJc "t i"rn'nt't I'r()ccdurc t'l 197'1 .\ahr(h 
r\

;ll"u,,;':;::;;i;,,i,., ""r"' ''n.,''''r'iit 'unt"in' 
In scctr()n,l'1-1 \Pecrrr(

;;;:;.';:;;.';;;;,;;,,ng u "uo"i"" 
r() m,rc ordcr5 rr) .hur( puhrr(

nursancc "" fhc srgnthcuttcc,'t thesc pro''s't'n! in rglullull t(t P('lluli(tn

conll(ll i\ \cen in Rothtrn 'tt uuu''pul't' '"' iln lmporlanl cJsc \rhlch l\ d15'

t'];::l,i:: 
r(,\\.rrd:' cllecrr\! rc!rl c()ntrol came uhrtut in,le76.hr thc

r:u.i'.'r,u",t.'rnt"nt rri thc Conrtrtititrn ol lndia' This lmcndmr'n l' tnctrr'

;,r;,.;'., ,t"; .,,,rilc rn l"rrt ly ll the Con'tilutiort r\rlicl("16r\' 'rs it

',li;il":' ii),i.pi.l ., Srure Potrcl.r'" So ulso. u spcciltc p.rttrtrt'ttt ttt

ilii"'i,ii*i'i..s pr'rri'jcd rn the ne*lr'ldded Prrt lv'A incorP()rirr-

rng I u nJ.!lne ntal Duttcs "'"'il;';;;'1.;", ;ltc1 ttr*ards cnrtronmental ptolcctron is-alsu sucn tn

,hJ'i;I:;.'n.j;.ni-to tttt coJt ut c''it Procedure leu2 facilrtating

easrcr it\ccss to c()url! tn t"*'u'* fo' publtc nuisance A suit,bitscd on

outrlrc nur:,ancs I) J ctvlt *runf ,r.un,a-platcd in sccllonrrl,()l thc

[:ju". ;;;;;. ",,;i 
t;," lvrt' ot"'n..j'ntnt' fuiilitutcs an eustet pr.ccdurc

for pollut ron cuscr ll'

H l'/'lltttt"'t ( t"tltt'l l-tusloltott tn lrtdttt

fh( :t(,!th(rln) ((ttll(trilru ol l9?:r' !I\c lmPclus t(!t thl' nc\\ Jc\l,ll'

,;;;,.-,,, ,:, .',,;,,'lnnrcnlrrl l'r\\ " 
tt" ,'lnJ'" ts conccrttiJ lt prunrptc'l

lnJiJ t rlrlti.rtc lcS,l)lJll tl ln llnc \rllh J(\cl()pcd countrlc'' ttr tlc'll sPcct'

nr:r:--,,,rh(rnd,J,pu,.,r:::l;rj:;.,:"ii;;ll,,;'".,:i::il;;'i';"l.l'il'[,'il.
::ilil lJi;,|..i:'",i:;,i;:]":'fl::ii:ii;' p'""i'i ""r' ''p"*n:ncnr-or 

(rrhc' d.'

cnorr.n t,'r d t.rm shr'h m:rr "ttt"u 
ui'ii*l't'i""iii or *'rl a hnt *t"cl mrt crrcnd ro

t'.. 
ll"'':.:l ii,:Xl 

titn.c' 
rr '"r,,nr"rrtr 

\rrrJrA rh' xrmosPhcrc rn 'rntrrrc( !o at ro

mirk( rr h.,rI ru\ r(r thc n''"tn "' 
p"^""ii" 

" "'"i'r"'rr'"1 "' t"t'.,rn8 on'hu\rnc\s rn lh(

n(rlhF(\rIh.x)J or Pirtsrn! 'rl(ln! " P';i'.: i:' ' ;'il hc punrsht'l trrth h lrn' *hich mI!-

.rrlnJ r, ilrr - RuP.(' 
{.r. ir JnJ t5 ol 197t. r! ba$d on rh! lir\l cod€ ol

llh \rr:tnle-r.J\'rrncrlJ(Jh\r\'t\'\nJnu'i.:1.:.:'-:,1:,;;;;;r;'n",.Jo, l6moral
r ro'j 5'iii,,i'ti. cie( .mP)$tr\ rh( mdsr\ttatr ro rs\u' condrrion!l ordcrs rr

"lil'''ii)l,. rr, uua,r/. Rg.i.ra, , L,Jtrr r',n../ AIR reri{r' sc r6:l

rrF \rr rNA r(,,d, a! {orkrs: '*"i"il 'i''r iiJ'::::1i:.!:91"'an'r rmnlo\( rhc

.li;;,'";;;i ";J"' "fesuartl 
rht Ior'\t anr srldhf' o{ rh' counlr}' 

l
tlv Arl ilArcrJ\c\r'rrrl*' 1"'i)ii t'trhcdutrof ttcrvcrtrzenof lnJrJl (81 " l('

or.ttct :rnrl rmr!r('\c rh< ""''"1 "";ll;;;i ';tiJin! tu"'L rulcs ri!'rs and *rldl[c'
',n,r r,' h$r \,,mnJ\\r)n tor ,,',"*.'',1:l:"r,",,,oucd,urrr,rgJrnsr 

nuhlrc nu.'.rnc.: onl\

,,11 I -' ;l,il'l:':,1,:; i ii, :ii::r ii:rdnif .'r,,iixj:illl;ll.xl:
rl (Jrr(r tu, Ih( rcn<lrl Fubhc t(t !tr(

,^i ."j,11't.1it"ngl'ri rcr' rtt';ttrnu rhr nuhltc

l:l | \ ( r'nl.t(nc( (t 'n' " "rrl'' ^tf "' 'i'lrrrnt 
n"n Stt*tttutrn s"cd'n summcr l9l:

t \l),,. I(()\Fl ll

T

\

Alr[ l(rrr l I lthryd < t_tr rtrtl l..nt tt,',ttttt,tr,tt I tu -15,

lic lly wilh cnvrr(tnrncnlal pollution citurcrJ tr\ lll(lu\llrcs. Ihc Water
(l)rcventron nd Cuntrrl of Ptlllution) /\ct l9i{ l \\ttcr Act") was

lnr.lil's pionccr lcgislation to rlcal u'ilh tnr'lustrirtl pollution r:: The
Waler Act conlxins elal)orate provisions for thc conslttution of adminis'
lrnlivc ageDcics h()th at the nalional and Slrlc le\cl lt cmpowered the
Slate Bovernment to makc rules prescrtbing condtltonr and slandards tcr

control \.talcI pttllulron 'fhc conlrol tll ualcr ptrllutrotl rr.rr roughl to be

lchicrcd through l c()nsenl strtcnl ol itdtntntslrllr,rn: thc Act ttscl{
did not initially hring ubout ant cltitngcr ln lhc \llt( \,1 lh( cn\rronnrenl
l'hc Watcr Act tn()rc trr lcrs tcttturttcrl titrlnitttt. irl).rrl lr()rrl lhc (rcirti()n
0l a burc ucratrc agcner'. l\lattr rr)hercrlt Jelcat.. .Llr rrl lr()lll \arlou\
olhcr rear()ns. rcndtrcd this lcgislllion lnellirr.rtt.rrr(l rrlrr\tl\ uncll[or'
ccablc. l:'

fhc l9ti0r !iu\,r contlnuous changcs tn ull tlt,: br:rttih.. r)l thc [(,\ern'
mcnt in achicving thc obicctives rcsrtlrctl tn Ill! Sl,'(ihillrll ('(rnlcrenct

'Declararion oI Principlcs Conccrning thc lluntln l'nrrronnrcnl.r]' A
scparatc DcP rlmcnl of Enrironllettl ttttdet tlrc rr,'rr \lrntrlrt ol
E,nvironntent was scl up as u litcal ldnllnr\lrirlr\c rrrcll(\ to plutt. pro'
mote and co-ordinate cnvrronmcnlll proqritmnrc\ II) l')\l lhc Arr {Pr(-
vention and Control of Pollulion) /\cl { .\rr r\.l r \\.r\ cn.rclcd l()

combut air pollutirln.l:r -l-hrr Act \^ls.r (()rr!\11,rnJ[rt ( r].r(lnlcnl l(! th(
Walrlr Act prtsscdcarlrcr. ll also conlatnccl clirh(tr.rt(l\r,'\r\t(rnrl(rrc\)n
rlitutinB dnlinislrattrc bodlcs irll(l crlln(,NcrlltL lhr'rr I i rrr.r[( rule! l,)l
thc purport ()l c()ntrolli0S arr pollr.tltrrt ' ' lhe .\.r ,rl.(' jtlrl](rNrrc(, lhc
State golcrnntcnl l() dcsi[n tc nrr Pollullr)t] (r!tttrr)l .rt!ir\.rtt(l lh( l\pc (11

lucl to bc uscd in those arcas, Scctton I I ol th( .'\cl lJti,\ r!lc\ thill n() Pcr'
ron may opcrnlc certain kinds o[ indu\lrics \\rtir(rut lhr' cr)nscnl ol lhc
Stalc Board. ln duc coursc thc udtninistrltrrc agctr.rcs cstubltshcd
under the Air Act merged with lhe [unctitrnartcs cslirt'ltrhcd untlcr the
Watct Acl to form the Pollution ('ontrol lJoitrds I lh'J .cnlrll rrnd Statc

l:2. Acr No.6 o, 1971. For rh( rdxr s(. le7.l i\ll( l,\(r'riq
l2J. For!c.itical lnalysiss.cC. ltl. Ahrnh.rllr.rn(l ,\rlnrn R,\.I.t.,n/ "..\n L.rrlurlron

ot Pollution Conl.ol Lc8islalion rn Indrir" (l9l 'l II('()l J L|\ I l,rl
12,1. Institutional chanScs dunnB lhls p(rrod irl\o rcllc(l lh( Brr,qrrr{ rrnfxrrlJne( ol lh(

cnvironmeot asa political isrue A spccrul cr,mrnrllct: h.rd.J hl lh. l)cJtul\ ChJrrnliln ol
lhc lodian Plilnning Commission, N. D.-lruarr. rtr;onrnrcnrlcJ ,JJrl(,flJ1 l.tr\lJlrrc rnd
Jdmioislrativa mcasuras for cnvironmanlJl plol(cli(nr S.. R4',tt t)t th? (\'mnutk? fot
Rccommending LeSslotie. M.a*ret onl Alnuurrrurtrt llorhtnL,t tt), L sutt z Entttu,t'
nentol Prcrection, l)cparlmdnl oI Scicncc xnd Icchnolol!. (;r,\!tnnr(nl ,)f Indl!. lJ0.
Scpr. l9lt0.

125. Acr No.l.l ot l9lil. For tcrl lcc 5 Jrrn,fl(l \ Jtut [.nttr,nntnttl l.^\ lndk/
9rt.l).

126. Rc{cr tupro n.ll.3 irnd alil) RJma\rrrhn" LrliI.,rrr. lh( I rtr(t!(n(i: ol [n\rron'
mcnlal Lsw in lh. Dcvclopint Countncr A ('r\. Slud\ ,rl Ind,u' I lr"t, l: E.ol(rgf L O
922. For a derarlcd anollsis of rhc \\.rr(r lnJ ,\rr Art\ \(.c l..r/. \,,4tttitt/tt(s t'n ll'ttt,
.t,ul Ai, Po uno l..rhJ ( 19A6l
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i(\, r. ,\j1(, lh! (\lirhll'hlllcnl ttl In( l)cPJrtnlcl)t ")1. 
tll\lr\rll'lltlll

,i,.'.. ,,,,.,,a' $,'rc lrl,ruritl und't ll rnLl lhc rt\Ponsihllllrt's lor.tnlplc

',,.,,',,,|] 
f,,,,f, lll( /\ll ln(l \\ltcr '\cl' b\ lht rc\pcclr\c [Joarr'ls ctttt'

,,,,r.,, l' ,,.,,,," '\lthourth lhc \\'irtcr ln(l 'Ai' Act\ scttn l() pr()\idt tllr

,., ',.,r, i.rtr tL! l.r(llc thc \\'lt(r Jnll irlr P()llull()n prol'lcm\ ()l lndia

l;'.'i: ,"','' .;';,.";t; rc.rlrlr cnl.rc,.''hlc nor (f{ecrr\cl\ rrnnlt'

1lr! r', (l ll,'lll rll!'f \(t'1n lhelr 'ldltllnl\lrllll()tl \\erc l(rull(l (icll(lcrlt ln

t.r \ .rrr.r\ .Lrrlt .r. the ''()ll\cn( ildnllnl\lr'lllon \\\lerl' \lrucltllc (\l thc

I.|,,.rr,t\ .( rn! .t .r.rntl,rrrlr irnd In lhc It.,ctcltrr'rl nYt-u,lt'l'1.1:ltl't'"'

,..,,,,,r. lrl tllr tlrtlt \eilr\ lh( ltllnl(tllcnl'tllr\l'l ()[ lhl.\c ll{\ \\il\

,,,r.,,t.,, ', 
!rrli\ l\(!'ru\r rrl lh( lrrck rrl inlllirtl\c\ i)\ th( 'ldnllnl\lrlrll()n

ir,. fi,,,,,l.t. .(rul(l h.r\e .r!(rrrllPll\h'd lhc rrhjcclr\c\ oI thc.lcgtsl'rtion tl

,f . ' ,., l ,,.f !r(.rl(r r!\rrl\c hLlt Ihirl c1)ul(l he hr()trIhl Jl]()ul r)nl\ ir\

,,,_ ,. ,,, ,,1'. ttt,..Irr. :,tI'I lhr(rtlIh !rdiilcr clr\lrtrnlncnl!l J\\ilri:rl(\\

t lht t t t \ t r t t t t t 
' 

t t ) t i t I't'4tt tt')tt t \rt l9'\tt

\11( r lli( r..r.ictll .rl lillop'tl the [)c|;rrttncrtl ol. t:l]\ rri)rlrll(.rll 'irnl(
n\l( I r(,r.rl(t,rlrl( |lc\\ulc tr'rrn l"rtll lhc l)rlttlc \lttttrttr: (\lll" illl(l

1i.,.,,,,-,, i.,,,. . r,iLl.,:r.le,r, ..,,rrrprclrc.srrc lcgr\1.r.()n l,,t iirrrtrLrl'

Lr , l,r\i\ rllrl ll.r,/.rlrlr'u\ \ub\l'ro!c\ :\ lterr unllrrcll'r:]'rlrLt' lh(

l.rr',l,,l,llrlll ll)!()l((11{rll) \(l \\'!\ (ll'rt.l((l ln NIJ\ ltr\h 1'' { )rll\ thr

l.r,,.rrl ,,1;tltncs I'l th( l'r\\ (i!n n()\\ bc tltscu''scd hctr' \lncc th( srrrk on

llrl 'LllrLr]lrrlL ttrc trrlt'h'rrnl,t hr(n c('nlllutcLl ttrdlte lire I1't\rLthltr\l

,', i,,. t., l\ l,r cllll),)\\Ll lll( i(llll ll !()\c(ltnlcnl.t(\ cr)Ir'(l (l( ll(l(tlclc\

,,1 1^,1,.t'n,.,i.,,,g ''trrl c tl'''recnrtnt 1fl thc Statcs through ilcllon n()t spc'

lllll.lll\l)cIIlll(l((luIl!t,..tC.lrll(rlltrrs.Nc*po\rers\\ereconfcrrcdon
ihr'.irlll.1l !(r\.IIlrletll t') \cl jlundilrds foi pollution ctnittcd or dis-

(ir.rrr((1 lnl\t lh( (tl\11(rllnlclll und 'tlso to rc!ul3le thc handllng of hltz'

,r,t ,1, .,,1.'t,,rr..' llrr "\!l c'trhll\h"tj :"ti"l::l.t]'i;:]. :l:ll::l::':.\
:' : ,:''l IIII '|' ll'l \\','lil \'tllll'tL'\!'i '(\rtr

;,, ,'' ,,,,;,'t,t' trl(l \ub\trlltr'rll\ \lrcnttthencd lh' i':1r\r'IIrIlr(nl \

,.,i\.'.it\ IL, Ir(rl.rlr\t l1( llulcr\ t \cn thouth rhc Act hlscio\cd vtrnLr ()l

rtr- l,, 'L'lr,'iu' lll lh( c'rllrrl l''t"' 't ''tt"'J"rl' 
to sar htl"."ff":t:):lt 

'ttll".,,',': L,.,,' ,' i'';i'''t' *'ll htrrirfrl(nrcrrl(dlhrt)u!hrhr\lc!r\1'r,tr()n

\ 'll.(trll! "l 
(\i)('tl\ t""tt"tJ h\ lllc (()n\untcr.LJui illtrn lnd

tf,,...,',,', t.l',,,. .,rt.1 tilc ln'ir''rl l-'rrr lnstttutc on ll-l-l \utu"t i95()

.L,r)\l\1. r(ri lrr( \\.,\\ 'rt "h'tl' tht "\'l nllrhl hc (11(cll\cl\ lnlplc'

l

T.

.\l,RIl l9()ll ltlt'1tal ( d\t ,rtl l-n\n(,lttrtrtrtl Ltr -\5,1

tlt,:ntcd.|"' lhc (\ll(rl\ c\Pr(\\.(l .tPl)r(il(ll\ror ir) !(rnrn! thC skr'lCtul
n turc ol lhc Acl. bul sclctrrtttd il\ (lcttnltton ()l '(rt\rr()nmcnt'.lir
.\lthough thc Act crc.rlcd uirdrcirl rnr)(lrlr(.rlr()n l() thc rulc rrf /crcrr.r

rtrulr,/i. SonrC CriltCl\nl\ hirrc hccrr rrrrrcrl rr'l.rrrlrrrr.l thr Irrrttrl(rn rCqulr-
in{ a 6{)-dllv n()trcc period l(i lhc uulh()nlr{\ \ 1(c |lr allccl. ll qt!c\
crrouqh tirnc [()r un ()llcndcr l() c\airpc lr.rhrlrrr undrr rh,. .\et r'-

l) Iltt lllut1,,t, 1, 1,,':

A[)url lr()nt lhc cJrl\ sl.rlr.rl()r\ nr()Jrlic.rtr(],r lrr,'rrr:ht .rD,rur ln lhc hc'[l ()t

personal rttlurr lar..lit a ntlrl,rr lrtrsl:rtrrc lrr..'lttrr,,r,,:h *.r..rrhrtrcrl
throutrh tlrc lJhoPll ,\ct lqdi lh( Bhopirl .\.r s.r..rrr rlrrtrerllrrt lcrlrr
lilli\e rcaclion t() thc IJh()pirl drsrrtcr.'l hc r\ct rcll.r((.(l ]rr clrrltcr ()rtlr.
rtilnccltr thul had bccn pr()nr(lll:it(cd ir\ iln urr(rrt rrL,,\Urc t() 0t(rt rI
urrfrcccd(nlc(l \ilurli()n crcirl((i hr thc lilrnr ()l rnrlr\ r(lu.tl \url\ h\
.\nrcrican larrrcrs. []ndc] lhc llhol).ll r\ct lhr rt,'rcrrrrncnt oi lnilr.r
.r\\utncd the rr:lc trl ,/rarr'rrr prttrt,tt."' rrhrr.lr r:.rrr' r,, tlrL t r,\t) l:,)\( ]

rttent consi,.lcrlhlc p()\\crs l() rlcirl rrrth thr: lct.rl .rrr,l .r!lrlnt\tr.rtr\(.
pr0hlcnrs crcirle(l h\ thc drsll\tcr. IhL lthoP;rl \cl s.r. rrrrtr.rllr :rrsr':rcr.l
h! ntirnt as.rn r\(cuti\c Inun()cl|\rc tlrirl n(rt ()nl\ Ln.rlrlL(l thc t\)\a t.
rrlcnl t() p.rrllcll)lrlc rn thc Unrtcd 5tiltc\ lrtr!:irtr,)rr I'rrr rl.,'.rrr,rrleil ;rrtr
Irrrt.rtion tn ln.lrlr rt" lt cntp(r!\cr\ tltc r,,rcrnnrcrrl lr, r,lcrp()\c:rn
.rdntttttrlr.rttre (()rllpan\Jll()n pr(lccs5.r\ llla .\.lr.r\( irtrilr.lt\ tc\1rrl r,l
\r!lrnrs. 'l hc llhoP.rl Act l]r\cs ct!lusrr!' rruhls,rl rrl,rr'.r'rrtntr{)n lo lh(

I.lU. Scu Ln\ri,,nrrcnr Pr(,t(ctron A(l An,\!(nJr l.,r lnrpl.or!nr.rr(nr . pr(p!r.d hr
L;Pl:ndrii Ilxri uoder rhc ausprccs oI rh. lodrrn [-n\\ ln\firurc. \(q lXlhr. lirptrhr. Bonl-
ho)
l3l. rl.,r. pp.l rnd5 Saat.:i,ol lh( A(t.$hrchr.a.ls "ln tir\ Arl. unl('\ thc conr(\t

othar\risa rrqulrL\r {J) cnrlroirm(nl rncludcs r^rtcr. r[.n]d lrnd.rnJ th! rnt(..r!'lJt[rn.
\hip \ hrch drrsrs inlonS and h*l\.c.n rul(r. .rrr JnJ lJnd. .md hunr.u hrrn!\ othcr hrinr
(rcalut(s. pl:rnls. mr(Io.or8rnr\m rnJ ptr'lt tt\
ll:. \'. S. Chrlnis. "lhc Cnrrronmcnr tPror(rlr,rnl ,\.r. l'rsr' \ ( rii.iu( rn I'Jr.i.

D'\.rn (ad ). t. tttt, n!,tt fr',rr.r,.,, lle\:).l, l(i \r\l\ rl.'\\ n,nr.! r\ l.\rnd In \ l9ol
lhcAcl.rhrchrcid\ "i\ocourl \hJll tJlc!,rgnr\rn.(orrn\lllr r.! rr\l(tlhr\/\.1(\.r.pl
on a complrrnt madc hr (!) th( C(ntr.ll Oor(tnmanr (!r Jn\ ,lurh.,rr\ ,rr olliccr Juthor.
rrcd in this b.hrlf h\ rhnr (;o\.rnrr.nr.,r (h) rnr p(r\(,n qh\. ll.,. rr\(n n.iri.,,l n(tt lc\.
rh!n flJ d.rr!. rn rh. nr.!rn.r prc\.rh(J- r,l rhc JIlljScJ r,liLo(. .,rr.i .'r h,\ ,ni( nlrLu hi olJl(
r complarnl lo lh( C.nltrl Corcrnmcnl ,,r lhc rulhonr\ ,,r,,llr.(r rulh,,rr.(d r\ rt,I(
rrd '

l-1-i. S!rr,l, n.lur
l-1.1. I'hc Bhopal (;.r\ Lcrl Dr\Jrl.r (Prt{crsrn! o! ( lrrnt.' (lr\l'o.rrtr( ivi:
l-15 Scc \:l of lhc UhopJl A.r. shrch {Jrc lh. ilolrrl {,f.trnxr(nr'ih( ct(lu)rrt nlhl

lo rcprcscnl rnd ;r(r rn plJc( \tl ghclhtl itrrlhrn .,r ,)llllrr. l:rJ,,i r'{r\ l\I..!n \ho hJ.
rnrdc. or rs cntrllcrj t(' mrk .l alJrnr i\rr Jll purlxr.(' r.'nn..r(\j $ rih r,ir ilrrni r lh( \,rrl(
,rJnn(r JnJ l,r lh( \.rrl. r(i.il .rr !uih pcr\rtn1
Ll.t Urr( 5 (;rlrnrcr. LcfJl lorFr)r \\hr nr I rlrl( liJ' llJfn(r.(- 

'n 
lnJril Jll(r lh(

llh('t,Jl Irr{((lr'llei5t:llT(\ I LJ :11 S.c.'r-rt' I \l.r.hltn.r, Ihr Bhoprltr.c
( (,nrr('ll'nt L'ltrrh.r/.!rd(,u! lndu\tnrl .{.tllrtrc. t nd(It.r\(rr h\ l,\,j,tn ln!c\lot\" r l9fi;l

I
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I

I
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t

1,, Il,rl.r I r1 '1 1 r! rr "l ( r"r 1"'ll rrlrr I

"l l"sr
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360 lnrctnurt<ttul untl Cttnrparunte La*'Quorterlt lVoL 'lo

ccnlti]l tot'crnmcnl in all claims aristng out of lhe disaslcr ls *ell as

rwrurrr rrf rct're* und lnvcsllSalron untJihc fruming of a schemc for thc

;;fi;;;;;,;. ;;;';";"8 unrJ enrorccnrcnt.or claims' including the crc'

uii,, ,n.r.rdmrnr'.lrultrrn ')l J lund t() mccl thc cosl5 of lhc schcm(
"";;;t;riltl;r;t *crc cxprcsscrJ ()rcr thc c()n5lituti()nu-litv of thr\ \lirtulc'

,"iiil' '..,:';;;;r.r ii in" lnrlian suprcmc C'ourt t." 1'hc Bhoprl ,'\ct

:.:;.,.::.,,': trr'th"r cri.icn.e 'rf thc rhilitr of thc lndian legitl strtcnt ttt

;:l;:,;J,,;t..,,;;;,i.'in" u'* uhrllcngcs p.scd br tnuss dr\u\rcr\ ()r rhc

i.:;'i"i;.,;','";;;;.i ,,' ui"'p'r ''^ rr'' a..r h,s bccn consrdcrcd ir\ rhc

,)nf . ,"rf ,',,,a ntcth,rd trf protcctlnB lhr \ lctrm-s rlEhts ol acllon Whcn a

irr-" ""-n.:t 
;l"tms cutrnot hc hlndl!d cffcctrrely bY $hat rs Scncr'

,irt .,.*r.,t.].;..J t,, t'. ,:,lt'* lcgal rrstcm a slirtutory clatm und com'

;:;.:;^,; .,.';J;.' mav ptr'riLlc ,, i,'t"i ",nt'l' 
the Bhopal Acr €nahlcs

rhc !r)\crnmcnl lo lrlir' lh( rcqulrcd slcps to administer und distribute

;;: ir;". :;;;,. :,i ,,,,,,"' ,n'"1"''l .rhcr ihrough litigation or un o,r-.f-

.,-r, ..'i,f.n,"n, ,,t thrriugh an\ olhcr ftlrm of contribution'

li fltt I udt rul Rcs2rrrt'rr'

Frrrnr th(' bcgrrrnrn! ()t thii dccldc thr' judrctary' espetlo-11t.1t" llf*t'
lr"ri .rtf 

",lra. 
hus'shrrr'rn a kccn tcntc of commltment to thc s('cral and

ptrlrlrcut nccr'h (,1 thc cr)untt\'11" Somc ludgc-s rcsponrJcd throuth

iudlctJlJ(ll\lsmund\^lthclcuIlrdInn(tvilliont(,dgvcl()pcnvirtlnnrcntal
i;;',,ii;;;; il.' i.'g'n,t'ng ()l rhr\ Judrcral resPonse san hc' -scc.n rn thc
'ii,il","ii,i,it,r,i1i'r1,,li:;; 

' 
' rn uhruh Jurlgc Krrrhnr l.vcr ht8hlishtcd

,il 1"..', i,,, ln,ti"nn'ttntt,,l (onscr()usncss '^'ri-r'is 
thc nraBlstrrles

6.vvr.i1 1 lrh.rlc fiul)llc nulsJncc undcr lhc P()ccdurJl l'r\

'"';;;;;.,; tti;i,p,.." c""t ..xp'n'l.,'l'the scopc ol scctt,tr l'11 .[
lh; i',,J. Lrl Crtntinal l'roccdurr l(r uphold a ma8istrat("s ordcr drtcctrnB

,il ;;;,Jpr,i,) to carr\ out rts duti to tts rcsirJents rrr 1hc nrugistratc

ordcrcd th( munlciprlit\ lo rcnlo\c ihe nuitlncc causcd tr> thc rcridcnts

; ;i;:,'1,,! ;t ih"'"^i,i"nt" rrl oPcn dratns and ol Puhh( rr'l.,sc lr()nr

i"*t,.ifui-l tJ*ellers. -l.hc c.rsc l ghlighred rhe need f(,t u Srcut conccrn

i,rr ,';,.,,n ""'rt"nienr 
in att its i'pJctt The ludgc .brcrvcd' "Public

t
Arxtl l99lf lllropul L'utt unl t)trr trotrntrrrul I ru -.1() I

nuisance, because of pollutants beinS dischlrgcd b\ hrF tactorics to thc
dctrimcnt of lhe poorcr sections is a chullcngc t() lhr \ocial justice com-
poncnt of thc rule of las. lt: Conccrninu rhc pr(r\ilions under thc
lndian Penal Codc and Cotlc of ('riminul l'rrttcrlurc. thc Court
obscrved thrrt: "Altlrrruth thcrc lwr' (irtler.rrc rll .llr(rcnl vintugc the
new social .jusricc orieniltion impilrlcd tl) thcn) h\ th.' Constituion of
lndir rnakcs il il rgmr'dial \rcirpon ()l tr.:rslrlrle urc ' l-hc Court also
soundcd u luturi\trc r1(,lr l()wilrds J nc\r dcrcIrpnrcttl .tl l()rt l \r wh!'n il
obscrvcd lhll: "'l-hc dlnumics rrl lhu lurJrcirrl proccr. hrr ncu enforct-
rrrcn(' dirneniiorrr n()l mcrcly through srrnre irl lltL Ir()\l\r(rns of thc
Code of Criminul Prrrccdurc (ils hcrc). hur irl\() rhr(ru[h rclilirted tort
consciousncss. "lt'

'fhc Suprcnrc Courl *as upproachctl in l9i.i-i ro decrdc directly on
cnvironme nlal nd ccological issues in R. L. c\ li Kqrlro v. Stote ol
lJnur Prodesh.t'3 ln this casc luo *rir pt'ritions. hroeghg before the
Suprcmc Court untlsr r\rticlc -lll'" ol thc (irrrrlrlrrtrrrrr ,'l lndra ls public
intcrcst litiltation. soughl t() ilh tc p(,llutr()n errrrscrl hr linrcstonc
qurrrics in Ihc Doon Vallcy in the Nlussrxrrrc Iirll\ (,1 rhc inrulul'rs.
.l'he 

Court appointcd scvcrul inspcctinl conrnrrtcc\ .rrrrl on the b:rsrs r.rf

thei, reports ordcred the closing doun of scvcr.rl mrncr ln rls rcasoning.
rcported scparatel)-, thc Court ohscrrctl thirt rr'

Preserlation of thc rnr ironnrcnl lnrl to lcep tlrc .i(,1{,!rrrl brlJllcd un;rl.
lected ir r tilrk nol only go\crnnttnlr bul crr'tr (rlr/(ir , U:l undcrtrl!. Il
is a social obligation xnd lel r\ rcrnind (r(r\ lrrrlr,rrr .rtrztn thirl it rr hr\
fundanrenl0l dulr Js cn\hn n0d in ,\ rtrr'lc i l r\ l t l ,,l rlr( ( -, 

rn \tr rur ron

'[his judicial utltlu(lc l(,\rittdr Pt()ttl()lrtll ,r (l(.llr L'r\[('ntlt!nt g.ttttcd
nromcntuur throughtlut lhc cr.rurrtrr (t\t]r llr( l).r\l lcll \(.rr5 lhu5. |tr

Juki v. Surdur Nugur ,llunrLtpulitr r'* thc llrglr ('our ,)t (;u,rrll cnlcr-
taincd a writ pctition undcr A iclc :16 ol llr( ( on\trrutl()n.rn a publrc
inleresl c sc,lt" Thc Court in its rcccntll dc\cl()pc(l l.rrticrputort rolc
\rils ilblc to pc'rsuadc the nrunrerpillitr ilnr,l thc Stiltc !()\crnrrcnt to pro-
vitlc sewcragc tttd drltttugc s\slc ls l()r lh( rc:'rdcrt. (,1 lh^rl Jrcu. $h()
hud pctitioncd thc Court.

112. Rutfuti v. Vunlhichond. supru n I 17. !t p.l6lt,
l.l.l. /y'dd, p.l62E.
11,1. ,y'.r'r, p.l6.ll.
lr5. ( l9lt5) I s( C .l.l l
1.16. Art.:12 of thc Coolrrrulron of lnJrJ conl(rr th. ft!hl l,r mr,\( th. Suprr;mc Court for

(nf(,accmcnl of lhc IundirmInl.rl riBhl\ rn{l rl nl\,r (nrpou(r\ rh( SuIr(rnlj ( r,url to Brtnr
irppropri.rtc r(nrcdre! for rhc r!m.
' t.r7. AIR 19n7. S( 15{. lse

ll| lun(i v. Surlurntgut ltlu (tt)ull\  llt leho.(,ul l,l
1.19. Arl.2:6 ot th. (:onslitulron o[ lndrir ioirl(r!, (]n lhd tlrgh (,,urt\ lhc po*<r lo grlnl

ilpproprial. rcnrcdr(! lor rhc (ol(,rccfll(rt r,l lh( lunJJdr(ntJl !ht,..' r.rr(d br lh( Con.
\lilulion

I

( r

J

lj' rlv')tr, l.)( L rll.i
l 1^ R(lcr lo V S. DeshptnJt lhc dhoprl C:lt L'al DlsallljI Act lgris rrr '/"anral

,i'iir,),'ii,"i^,,r,i lifsr. vor : r' p i-i-it"o "rc' 
to thc *r'r p(:rrtron' .'va'in 8r dnl

Z,'il^"i i|,,,'^ "fi^ata 
ond r'trhtaonx ier iert5 and R'l'r^ si'o un r ' unonol lndro

$ P 16r o( l9||l'l t', 'ii.i'ii'i. up cr. 'ultu 
n llo :rr pss:r Upcndra Bari lht lndun suprctnc

t,'Ltt t,d t'.)ltut! lleN,l. R'rrcct flrt"'"" iit i'p'l-t (\tua 'l.l.alo A 1l'<ru'l'cxol

i'ii,Li,",,,',,iii"^,,,',, i'i'^'r'^ ttutt it;..rrrt [l carlborrJr'" l hc surr(m.; ('ou'r or

i;J;':: "'P;;;Ji;,,,,,'u'i 'n 
or'o'- l'iJ.'st"n nnd Khullhrd tEtts t' tutxtt uat

th. ! uh.ul Po*., ll985l'
l4t Sup,o n.l I t'.

l.ll R.fcrr!/,rcn l16

b
30

t
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l(il ltttt't utto ul dt;tl C'o"tput'tlit'e Lux'Quurterlt lVoL {U

Irt I !irtnrrxlhur luo I S. 0' llunrc,pul L'orpttro on tltlcrubotlti'
r f'r,, ,rn.thru l'rirdush lligh Courr ullo*ed a P€litlon lurbrddtnB the con-

.i;.;,.;t.,t houlc! lor g'ut"rnrn.nt orsJnrsatiuns on land allocatcd lor u

,;.1".,,,,,',,,r p"ri. Ju,j!c Chourlurr 
-{'r\e 

irn cmPhllic'humrn rights

"la"'raf, 
l(, hr\ c\p()s;lr()rr ol lhc lx\\ ol ccr'rlog1 untl cnvironnrcnt'

A.:.,,r.1,rg tt, htttt. tirc lJ$'on cll\lt(lllnletttal protcction guins priorlty us

.r';;r,;; i:: lrtc rrnd |crstttral ltbcrtl ovcr itnd uborc thc c''rmmon luw

if,.,i,, ,,, ,,,r,,.rrt,tP rrl lanrl: "Untlcr thc Po$crlul inlpucl ttl lhc ttasccnl

irrt ,,,,,,,,,u.'t, grrt*tng la$ of cnrirt:nnrcnr' thc unbridlcd righl of thc

,,i,,"i-t,, 
",,1,i', 

i,. picic ot lanrl grrnlcd unde r thc common lau doctrinc

irt ,,r.rrcr'hrp rs ',ul,.tarriii,ll:- curtailcd'"rst llt rcsortcd to thc c()rlrti-

tutr,,,r.,l nr,,n,lrrcr undr:r Arriclcs -lliA and 51"\(8) ro suPPort thi\

rcr\r,n[lI ind u cnl lo thc c\tcnl ol slJting that entironmcntal pollution

,,,,u,.r ,r,l ,, r trrllttrrtt rtI l].tc iundirtncntul right tolifc und Pcrsonill lihcrty

,\ c \lll|ncJ lll ,\rllilc : I ()l th( C(rll:lltullon'' _

lh( rcrcnt r.lcctst,tt)s in thc ,41. L. ,Uehtu cuscsr5t urB r,rl Erc l rlSnili-

.rn!( ur lll( rlcrqlrtlrnrcnt of cnrironmcn(ll lun in lndia 'l-hcrc irrc t()

,i,'"t,.. ..,.". rc1t,,rte.l unrlcr thls nirnre in lndia"l hc lirsl casc' dccrded

,rr ..,rtr tgsr,, u'.r: on .r Publl( lntctcst t\rit Pctltlon lilcd.hclorc the

Srtrr",u,.. C,,rr, ultllcr .\rtlclc Jl 'rt the Cottltit uli('n ' tor orders illlxlnsl

,hJ r.,,1r"n,ug t)l curlltln plunts uhrch *crc closcd lullouttlS u tnlirrr

ll.rl.ruc ,rl olctttn !rl. lrlnl onc ol lhc unlts of thc Shrirunt F(xld lntl Fcr'

ril,z.it,,rp ..rn ittrlustr! ullSxgcd rn thc nlullulucturc of ruurll( chlorl(l(

.11 .,,,,.r1r.'.lhc (burt. uitcr constdcring thc rcPorts 
-of 

cxpcrt crtttt'

:nrrlrc) .r|l)ollllcd l)\ ths 8()\crlllllcrlt unJ al:o b'r the Court' pcrrnittcd

,i. pi",,il',., rr" r"rirrt.,Jl but irnp.:crl sttict.obscr\uncc tj :.,l'-utli']'
l'fl(l do\\rt hr rhc Courr ln this carc rhe judicial conccrn--lor cnvrron'

rncntrl prolcction \\as lo u greal c\lcnI intluenced by thc tshopul disas-

ilr. trnl c'uuu erpressctl ioncern for dereloping the la\r to control

..on.',,,t,u,,, cntplorinil hazurdous technology and producing toxic or

:;;;;r;;;. -,;.,;"ces "The Coun also raised the quesrion as to the

".,.;,',,i,'"n,rtir' 
,i ,r.1,.o'pu"t 

'uns 
und remcilics that can bc dc'tscd

i,,rl^t,rr.itg.u.h liubilit" oith a rlet'r to securing Pa)'menr oi damagcs

t,r thc perrons aficctcd hv such lcrkage o[ liquid or gas 
,

, l-hc .rpplication for ctrmPensatton io' pttton'uho had sullcrc'dtt-arm

,,,,'r.a.ruia, df thc c:capc of olcum girs ratscd stgnihcant qucstrons ln

h()lh thc lorl law as well as ln const'ruitt'nal lau lt uas heitrd b1' :r bcnch

Aprrt' l99l I Blwpol Cust oul Envirouteuul Lux -16.1

of hve iurJges and was decirled on 20 Dcccmbcr tgti(r.re Thcsc nppli-
catio'ls wcre lilcd undcr Article 3] of the Consrirution as if they wcrc for
enforccment of the fundamental right to life cnshrined undcr Anicle 2l
of the Constitution. Such a procedurc is now prssiblc following thc rule
estrblished in iarlier public intercst law cascs. ln Bondhua hlukti Mor-
clru v. Unktt of lndiu the Court had endorsed thc true scopc and ambit
of Articlc J2 oI thc Constitution and had hcld:rrs

it nray nrr* bc lulcn ur \rcll rcltlcd thJt Artrclc 3l doc! not mcr€lytonfrr
po$er on lhrs Court to issuc a dircction. rrrdrr or writ ftrr thc cnforccmcnt
of thc fundumcntul riB,ht$ hul ir also lays u constitutionul obligation on rhe
Court lo protccl thc fundamrntirl ri8ht:i ()[ thc pcoplc rnd f(ir thirt purp{rya
this Court hai all incidcntill xnd lncillilr! po\ crr ir.ludrng rhr po*el to
forgc nc* remetlics und lashion ncu slrutcrrcr rlcrrlncrl to rnforcc fundir-
menlal riBh(s.

Ln Ruulhuu ,llukti ,llorchu thc Courl $cnt lurlhcr irr .rJdrng that thc
po*'er of thc courls lo gi\,c rcmcdiul rclicl m v irrclr,rr.lc the'p()ucr t(l
Srant compcnsalion in appropriilte cascs. Allh()ugh ()rr.linarrlr u pctrtron
undcr Articlc -ll $'as not used irs u substitutc f()r enlorcclnclt (rl th(
right thrcrugh thc ordinarv proccss of a ciril court. uonlpcrrsltlon \^ ir\
u*ardcd in cxceptional cases rn pctrtions undcr Articlc -il. ln t*'o eurlicr
cascs, Rrir.lal Sirulr t. Stutt oJ Eilwrt:" i.nd Rlwn Soryh t. Stuk ol JsnD\r
unt! Ka:;lnir,t\1 the Suprcrrc Court hud lound it pcrnrrr:,ible to a*ard
conrl)cnsirtory relir'I unrlcr lhis crrnrtitutronul pror isron

Whcther rrr n()t the upplicuti('n of thiJ rull. cuuld bc c\tcndrd to pri-
vate corporations \\as not thc sublcct rrf anl hnul and r.lclinrte pronoun.
cenrenl hy lhe Courl. Thc Court neverthcless obscrtcd thut thc purposc
of such cxlcnsion u us not to dcstrov the r.rJc)fl r/ irrc ol cre:rtrng corpor-
ations but to udvance the human rights jurisprudcncc. primarily to
inject respect for human rights and social conscicnce in our corporate
structure. The lttehta case did. however. scttle the law on the measure
ol liability of an enterprise which is engagcd in hazardous or inherently
dlngert,us industrv. if. by reason oi an accrdcnt occurnn{ In ruch rndus-

try. pcrsons dic or are inlurcd.
The courr also considcred thc rulc in Rr'/uar,ls r. l/ctclrerlJr to see

whelhcr thal rule has uny application or utether lhcrc is anv other prin-
ciple on which thc liabilit!' can be dctcrmincd. -l hc rule in rR.t'/aarls v.

Fletcher,laid do$n in 1866 by English courts. dcalr *ith a pcrson who.
for his own purposes. brings on his lantl and cr.rllccts and [tcpr there
anlthinS likely to do mischicf if it cscapes: hc nrusl k!'cP rl ut hr! Pcril

l5l. ,lf (.,|/.rrdr. {,i'ron o/,ln'r@ ( l9l'17) ls(( .'}',i
t55. 9r t 1S(( tot.
156. Rli.,I!/ Jirarr !. Jr,rtt ol 8h!, AlLl 195.1. 5C lubr,
157 8/rrrn.lral/r r s,Jh'.'l !,rnnnu ld Xasrrrz,, ( luss) r s('( h--
l5li Rrlua.A s 17.t, /'d. ( lttttri) L R I ll l- l.rrr
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u*ffffi
fi*** -ttfrqffi
tt,rrrt Frln'lPl( of !tri't llaDll

r h u s. t h u ! tro \ c ! d !c. ::l:: : I i::tiJ: i1.ff 
tT",'fi 

#,tilil,: [1'""J
cxc.pu,)n\. us r constirttttonat ti:J;['.,;il;i;; 

in tlie Bhopal case.

trral .,ctr\ ttre5: " l'.jn ::]', :::".I;",;;'a;;;, decirle d in another M C

on 11 scptcnrbcr I:t''ll': iiucil';":;n-e;i. t,snintunt developmenr to

Mt1t..t t. Ltrton ol ltu.liu."' "'l*'l ::-;r'," ."."-*as broughr as a public

rhe la\ on cn\ ironmenrar Ot:ffi;;. oi'"ra. .fn*"rt-:1",:lffi:i itInterc5t pctrrion t" "t:..t:^'.";;:?';ifioered the ctosu,re^ol

Kanpur intr'r thc .ri\:r. Yaltd-' rakc minimum st€PS tequrrsu rvr lhe prim-

rannc;re s *hrch hud failcd 10 r-axc,nrrrl]i'il" 
"'.r.r,i.anr was directed

',ii': ;+"' ;',*r,l;:,I*it*,'i*ii[
[*t t*r[r**[ii::lt5r' :q, 

ff #*4;: d:
Couit .rrscrtcd thc importan - .L., v-n^,,r munlcloall(y antl to all

srrrurr(,n ., . r rssucd drrecuolj,:"a,:l;ffi:;,n.lr.rs, thiough whic.h

othcr arunr'rl)rlrt't.t h,''"f,1":;;',t 
l' Hlgt Courtt to Brunt sParins'ly

the Girngu ious lt also il:'.:::;,;;;,;;;; up asainst polluters of the

ordcr:' '.li 
\tJ\ ln crilnln'rl Pl

rircr (iunga'

ApRtL 199 I I lJhopul Lu!( u d Eat'irt'tnnentul l-ux 365

VI CONCLUSION

'fHUs we find the Suprenrc Courl is now in lhc Proccr's 
(rl bro:rdly.laying

,l;;; ;;" l;;ri i*mc*,rk for cnrironmcntrl prt,r:tl':l-:,.1:.1:1 ""
i"rii,'r"i Jt'i'.,tms abour thc lack of environmental consciousness of

i#irj", iro,llary have to be rcvtcwcd in rhe lrBht oI tlrc dcv:ttPliLlt

"..rtri"* 
it ;; lrit f.* yt"t A public lu* reulm huscd on the Consli'

irtr.i .,i':r i.rrr. hus bnrught ub'rut grcat tntou'l' into thc civil and crimi-

;;i'i;;.';;i i; countr-v within thc last dccadt 'rr :o Thcse ne*

il.bp;";,t ;; t nJi, u!' ri't cxtra.rdinarl crercisc ol iudicial power

have to be pe rccivctl us J 
usl onc ol the man! \r als l() rtrcsl the social and

""iut"rrl"l.'l, of thc c"untrr' Ilo*c'cr' sinr. thr" rrctirtt'oi thc Bhopal

[i;"'t,* nr"" not rccci'ed a''Jcquate rcdrcss c\'n lr\r\\ ' rrrlc cullnol assctt

;;;;;;t; iraio'. itp'""iui schet.cs for thc lcgirl protection of thc

environment and for lhe protection oI citizctl:' lront pollution and its

ii-uit,,.l lifc have uorkeri oul enrirelr \ali5tir!torrl\

t

t
i

I

t
I
$

$

5lr/r, n ljl iJl P l:tl

'11"i i'i;ll ;,,1 I l',r;li':fi ,1,[*ll'iii-i#i .,'
Id)
ll' I

l^:

3\

\

(

{

(

(

(

(

(

(



(

(

Table ol'Contcnts

ASC Reading Nlaterials for Ilnvironnrcntal l-at' Training

I : A PI'ROA(ll l ES l'O 1'H E S-t'Li t)\, O t,' EN\/il{O),J N iltN't',-\ t. 1..,\ \\,

fcucrr.,crl

+71 - 5t t ,

L

WJe ,c)a.aer,i*
Tr,.c,l,( 1q96.

No. Author Titlc Pagc

No.

I Anderson, N,lichacl R.
and Boyle, Alan E.

f
"dl

n Ri-qhts Approachcs to
nvironnrental Protection: .{n Q1rsp1,ie11,

r-t0

2 Shutkin, W.A.
---T

v(?
I\.,

Intemational Hur.nan Ri_ghts Law and the
Earth: The Protection ol' Indigcnous
Pcoplcs and tlre Envilonntort

I t-27

I



- '.' XrfoFrFnr-r.rir"ndu',"_ - :
"Iff,;.S*iiii, . ., @
H ;i;Ai: rtii'hrs Ap p ro ac he i

to
Enviro nrnental P ro tection

v\,r\rv v Y v Y 
2-" 

Y ! L,

.y
"fftn''

vae{vl'}

I
n"n"nifriints Approaches to' Environmental

Protcction: An Ov erview
MtcHAEL R. A NDEn soN.

A'ta9tlV

Edircd by

ALAN E. BOYLE

and

}IICH^EL R. ANDERSON

CLARENDON PRESS . OXFORD
t 996

Thc larc t' cnticlh corury bas wiurcsscd an unprcccdcntcd increasc in lcgal
claims for borh buroa righs ud covironmcotal goods. Nc"cr bcforc hav. ,o
rnaay pcoplc raiscd rc a:oy &oaods rclaring to such a widc rangc of cnvu-
on ncnrrl and huroa E n6!. And ncvcr bcforc havc lcgal rcmcdics stood so
squa-rcly rn tic ccnt c of widcr social movcmcnts for hum-an ard cnvrronmcnral
Prolccuon. lt rs likcly 6ra lca:J hisoriaru writing in *E lw.nrl--first ccntu y will
look back on OE las! gsrrtc, of thls ccnnrry as rhc pcriorJ in ,rhich both cnvu-
onmcnral la* and hurrEn riglu rcachcd a Lind of marunty and onutlprcsrncc.
In rccenr yca-rs law'maring activitrcs in rhcrc a,cas. ar borh rtrc,",.-"ilo"i -.domcstrc I.\cl, havc bccn markcd nor only by spccd and prolrfcruron, bri 

"troi:o';#1,"I':*:;AgryE*ggg.tm.*l:
rty: ..r1 

:tarm b oErrirc s EuErp odE, consi&r.door,r
In adCr,.tiog thc lint bcrwccn human righrs and thc invironmcnl, rhij vol-

r.1c .jEs io qyl.kratc Jr rdc o[ cnvironmcnral righB in t}t< ovcrall ian&:ap<oi:1'su'l.rL.l prolccrioo uld humaa righs. In panicular. rt saaks to ,u.r.y!h. j:"Erlrll n rc of tffrrs. roely:c cnrrging ucnds and problcms. and rcsrurcto* artl furulr dcrcloprnanr. lt wrs rnorivarcd by a conccm'ro r.n".ru*",. 
"ilur,",of closcly rclat.d qucsrions: bw irc human,riit rs -a th. 

"nri-nilnr ,.f.r.O:ro uhar crr.nr arc 
. 

cnvironmcnral .iihrs r.cotn,z.d i" ..iri,^f r.g;-'"rr*g"-
mcnrs: how arc cnvironmcnral righs dchncd. jusrincrj. and applilJ; 

""na 
,rt n, L"ii. l:. ::rtr.tr. rod .:is.drrnrg6 of approaching cnvironnrnral issucr througtr! n g:!! rr-r6i? lt ir fonuirour thar thir volr,rmc .pp..r" .f,., ,fr.-ia,}a"nr

Frnai Rcpon of thc UN Slb-Comm.ision.oo Hrman'iigfru ana ** g,ir,-n-
nEr,r, prcpar.d by Mn Ks:nrini, rbc Spccial Rapponcur.iffr" n.fn ".i o"fy.rPlor.! lh. rtleriorship bcrwccn humln righrs and til<.n"ironr*nr. iut A-profrrlcr rh. arloprJon o, "r:nciplcr on Human Righu ud thc Elviroomcnr.l)cs. u. ..1 -rrl io rlE Alpcndrr to Chaprcr J.

Tlrc crr3:r !n 6c p."rcnt collcction &ew in part rJpon r confcrcrcc on

' I e. tin.iui ro AJe Bort rd .rEqr,,tt rus.l!rr!. coorntrutlm, . d rc ur uro.rrlruEr.rs td i?fid .a_. r r..rt, (h.,l ot ttur chrr..r.Ul C(< ECX vs.rb:l/199., (6 rsl, l99.).
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L,4.\a9

ln lio mtun \.ays. Flrst. cnvlrcrnmcnl! lectton ma ba cast as a mcans to tha
cnd of fulh o8hts stardards. Slncc dc gradcd ys rc cn
conrributc direcllv to ln nn8 so f thc human righrs ro lifc, hcalrlr, and
Il\,ellhood. acts lcadint to cnvironmcnlal dcgradation may constitutc an immc-
dlarc violarion of intcmarionally rccognizcd human nghrs. Thc cr._ation of a
reiraolc and cffcctrrc :vgcm of cnvtonmcntal protcction would hclp cnsu.rc t}lc
r.cll-tcing of furuE gcncr3tions as ,lell as thc sur!.ival of thosc pcrsons. oficn
rri:,rdrn8 inditcrpos cr ccooomica.lly marginalrr_crl groups. who dcpcnd inunc-
Jrat:it u;roo !.rr!1| rlr,q.rccs for thcu livclihoo.ls.

ln thc sccond approach, thc lcgal protcclion of human nghts is an cffcctrvc
mcans to achicving 6c co& of cooscnation and covironrncntal protcction. Thus
rhe full rc.li'.rion of r broad spccrrum of fint and scconci gcncration rights
sorrld con$inrtc . s€icfy .rd ! polttical ordcr io which claims for cnvgon-
mcnt3l pro(cction alc morc likcl) ro be rcspcctcd. A morc ambirious variant of
thrs vicw providcs lhar thcrc is and should b< an inalicnablc human right to a
s::s:3aloay cn\.iroo::Enl_ and that lcgal hcans should cx:st to coforcc *tis nght
in a consistcnt and cffcctivc manncr. put in rhcsa lcrms. it ii no longcr Ol(
irnpacr of thc covironrn Dt on o(hcr hurna.l righrj which is thc law,s focus. but

1i-,"pdlrrE.ur r.'r: ur< Comnron*atrfr 1,j[r{,]|I*-':
YolurrE rddrtls.J cDvt oorrEntrJ rights in *E int ruri(..I c'n-i Tba.r_Fa,,
by Mcrrillr. Rcdgwcll. lrd Boylc cooccnurtc on corr pturt rspccts. *hiii rirc
caoElburions from Clrurchill. Canrcron ard Mackcmi. rnd Dorr!Ur-S.o., focus
upon (hc cuncnt lcgal dcv.lopncfirs. Thc rccond hdf of 6. .ili..r,* ...rn-
in J cnrcrging ,icnds in thc application of cnviro{vE::t:J nthu io orrlcsrrcla* \\lulc du Bois considcn problcms of judiciel appt.--,,;ior. t _,..j-,.:sii_J.
dcntjal Frspccriva. hc dso comparcs thc coouastrnt pl.'-tr.:t of US L1; lnJi.n
couru. Thc rcm.ining chaptcrs fqus upon tFcific.iunsd,cuoos. rDclud,ng Seulh
Afnca (Clazcwsb). Malalsia (Hardrnt). bJu (Andcri.nt. Brali rFcmancicrr.
Fruador (Fabra). atd Pakistan (L:u). Thc cqual .rhph.si, on i-orcrnarronal end
dom<!uc la* is dclibcratc. Whilc much of thc cuncnr lcgd &ha: cc.u- a! r.\.
rntcn]auonal lcr'cl, thc dctailcd crp<ricncc of cnvironftoul x[::rl !! do(..E..:a
lunsCr.uon! offcn nch instrucrion. srmr.rltartotrsh sbo--;,€ F..:1r._t ".,,forward as u.cll 8s cxar-oplcs of mrsra.)ics to b< avoidcd. Tl. I^pt,cir intc'gration
of rntrmatront. ..,j.i domastlc lax rs p11,au1ar1, appropnalc ,n ,ha aara o"f an.,.
Iod,incnlal nAhrs. srncc nc hcr tht rnctdcncc of cnvironmcntal dagradsllon nor
ihc asp,arion for hunran righls is &lirmlcd b,r narional bouxi.r,ics Il shculd not
b< assunrcd. ho*c\cr, thlt thc prucction of cnvrronnr:riaj nri,lts in Grrrra.ti rn:
rntcrn;:tronal law rs or.should tt co-errcnsrrc Thc coiics,-rc.c 2t r EhoL s{rE
tasls rir3t thcrc may b< go(xl rcasons foa ta}Jng a morc aa.jiiii..i9 \ lcr o( ;c iolc
of rnlcmtrronal lrw ln this rcgard. problcms of cross-cultural apphcation. ,,r.ry-
ln8 s()\ro-cconoruc cucumstarcat. and fund3mcntal drffcrcoccs rr rust)ciablltl\
anrJ lppl1g31166 all point to rhc.onclusion rh3t ant.mrliona.l hurnen nchrs law
rn;i b< bcsr confincd lo a gcncral and sup<n.rsory rolc, $ir;c ngiirs <iirclopro
rn nlronal la* may wcll cvolvc inlo crucial tools for cvclvdrr,:::riron,.ncnlal
mar3lcmcnl. as thc lndialr casc sln*s. ytt both national and inrcmationrl svs-
tcms facc comnron conccptua.l probkms, ani fo. $csc rcasoos a *alc6,.x of sharcd
crlxn.nc. can only cnhancc thc possibiliry of robust soiuuons.

!o.4. r,.-d. .Dd isuca. bo$ groop, rrc ncverlElcaa bc:;eriort il rcoF ld Fr.loca F-q rbcrc rcrsoor. q might crp.ca rpmqrr co{p.rda
bavcr! d. rr,, rmvrct'. ya ussioos cxilr. Elyir@rlira E tr difd,
tix pooriry which hurnro righa rcdvists lIE titcly ro E d to tha bqlrl! V.t
ovcr odEr spccics end ccologicd proccss.s. U tlr csublirhcd hulrlo dghr io
hfc. llcalth. propcny, culrurt. rnd dc{cnr living caodirio.a.rE ro bc fulilcd fo.
OE rnajority of thc global population r8rhct th.n jurt r minority. urd if Orc.
nghu rrc rcaliucd in rh< pursuir of afflucncc rrthcr thrn nrodcntion. dxl r ngid
&pictioo of natural rcsourccs is a li.kcly conscqucncc. Ao cnviron ncnblirt lDry
5usFcct Orar thcre is ! strucrural conoadiclioo bcrwccn fulfilling crisuot ritht!
ior a growing population and cffcctivc protcction of li.rnircd cnrironrncnuigods.
ln cootratt sonrc hum.an righrs ecuvisli havc criticiz.d thc cnvironmcnul 

_rn<rvc.

rr<rt for drsrcguding inmcdlalc human nccds in thc qucsl ro pro(cct biota.6nirc
n3a'..:.:l rr:,oorccs. aM th: basic nccds of fururc gcncrations. Obscrrcrs havc
:oam<ntcd. ior cxamplc. on thc anxicty of thc afoucu to protccl thc Amazo.ud
rarn forcsrs uirhout full considcratiqn of thc human Lvcs whrch may dcpcnd
uprcn thc forcsts. For pcoplc vulncrablc to tonurc or ctuonic hungcr. thc urgcm
problenrs of irnrncdiat. sun,ival uc likcly to displacc conccm for long-tcrm
ccologrcal rnt gnry. Such l.nsrons cannot bt wishcd a*.ay, dcsprtc tnc fashron-
.ric rrcu thal human nghts and cnrtronnlcntal pro(cctton arc intcrdcpcn&nt.
(ciiirl.mcntall, aDd tndr\tsrblc \\trlc thc intcrdcpandcncc argurrcnt obvio{sly
\.orl5 ln man] crrcumstancct. il somctrmes scrvcs as a moral cor:rfoncr which
tcmJrorally cloals $c cxtrcmcly drfhcult qucsrrons uhrch must b< frctd.

L Nrn closcr insf<ion. t]r prccisc rclarionship b.tEccn human nghs rnd
.rylrcnrn ntal pro{cctioo is far from clcar. Thc rclationship may bc conccircd

I Rll 
^rtoi_5lltp BETwEEtT HLyAd n.tcl{rs 

^t,D THE !\\:to:11!rr

Ttrrc rs an incrcar,Lng tcndcncy fo( cnvironrocntalEu.E itiuraD nghts actrv-
isu to *ork togcth.r loward corDmon goal!. At rh. i-E!.lrraiotEj icrcl. rhcrc
ls a oaluhl sjfinit).bcrwcan orgaoizations such as Grtrrpact rid Arnncsry
lnrcmauonal, tincc botl &im to Educc tlrc rscrvcd dontai-o of doanasuc iuns-
diction prorccrcd undcr Aniclc 2(/) of Orc UD,ikd Narions Cnarcr. Srrrulariy, ar
ttrc domcstic lcvcl, bo(h Broup! riro to lcstni! tlr crcrcisc of uruccoontablc
po*'* by govcmrncotJ and priya& Elqr, !:C dcsp..: tt,-- dcpqrrJ.D.c upon
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Fiiryrod*'t'd* Ei Etirirrr b rti, rrtrld' riailrr dcd+r- rt
qrrca io iaairixd hw. As Boylc cry'eilrs, thc Kscarioi Fcporr b nrialy
c{ieD.d iaOi 'grccaing' crirtiq burara rithB hw ro 6rr clviramd
p(oa.(,joo rrircr u r logice.l ccollrry of humen righu prorcaiqr. Meay of t}E
Rrpod'r dra-fi PriEiplcs on Humen Righs end r}tc Environrr*ot rrfcmulltc
cristiag rigbtr rud! lJ lifc and tralth to at to dcvclop rlrir cnvirmnrnu.l
dimruioor.

U t}tc lodien jurisprudcncc and thc Kscntini Rcport rrprtscnt 0E high wakr
marts of rcformulttcd rithts, it is clcar from r numbcr of chaprcn in rhis vol-
urDc tlr.l fufl,Er rcopc for dcvclopmcnt crists clscwhcrc, Aparl from OE rights
to [fc ud hcdri, ehich othcr s€nlcd righrs mighr lcad to dLcct cnvironmcnral
protc.tioo? Scv.r.l candidalcs cmcrgc. Firsr. l}tc right to c4ualiry may bc r.ad
\yirJcly to irrcludc rlrc righ( to cqual lcccss lo. and protcctioo of. cnvirgnmcnlll
rcsourccs. As thc chap(crs by Glazceskj.rd Fcmandct suggcst, I profound
inc{ualiry of crposurc to cnvironmcntal dcgadation is a conscqucncc of cco-
nonuc .nd political incqualirr,:r Afflucncc .nd povcny crcat. diffcrcnt cnvrron-
nrcnt l problcml. and rr is somcrimcs thc casc r}|at only thc problcms of afflucncc
.rl rddr.ss.d tn ltlrc policy. An.ffcctivc nght to prccdural cqualrtt rould
hclp in sucfr cLrcumsranccs, but iomc judici.l cnforccrn<nt of r right to iublrent-
irc cqua.lity, rs ha! oacurrcd in lndia. holds far grcatcr potcnaial. Sccondly, rhc
ritht to frc.dom of spccch may casily b< crrcndcd to cncompass rhc righl to
voicc objcctions to cnvironmcnt.l dafiugc, es Hatding'r discussion of th. Pcnang
Hill rflr,ir in M.l.yri. shows. Thirdly. alrhough rhc righl ro propcny hai convcn.
tionally bccn conccivcd mainly in tcrms of political and cconomic protcction. tt
it rrncn.blc to ! $oroughgoing cnvironmcnr.al rcintcrprcrarion. Douglas-Scorr
Dor6 d.yclopmcnts on this fmnt, but Ha.ding warns *lat OE right to propcny
rDsy bc r r\ro-cdgcd sword sincc, rtthoogh it may b< uscd to prolcct customary
hDd riglrs a.d thc environmcntal qualiry of laqd in gcncral. it may a_lso bc usc.i

I pnvrrc dcyclopcri to inhibit orc crcarion of narional parks and conscrvarron
rrces. lt is prrciscly for this rcason rhar a ful! rcinrcrprcutioo of rlrc right. rathcr
6o r sc oobilizatioo of it, is occcss.ary fq cnvironrrrotal Frorcction. Forrrhly.
rdigiros riglts mey havc rn cnvi,!rurEnral dimcnsion. H.rding poirts to rhc
righ o rcligious p,racricc rnd profcssioo !s r possiblc vcNclc for rhc cxprcssion
of crvimrrqrd cooccrns in M!.laysir. whilc L:u un&rscorcs thc rblc of Islen
in cxpanding U,c righl lo cnvirquncntd jusricc in Patistan.

(c) Nc* Human fughts to Environmcnr"al horccrion

Ahboogh o.irtiog hunrn righrs, if fully rmbilizcd, E !y off.r I grc.at dcal ro
global rDd locr.l eovironmcotal protcctioo- thcrc arc good rc&tons to susp.cl
thar thcy wilt fa.ll rhcr of mccting dcsircd cods. Esublishcd human righB srand-
rdr qrixt cavirootrntrj qucstions obliqucly, and lrcking prccision, providc
clunry bols for urgcnt cnvironnroul tsrtJ. It may bc rrgucd thrt I comprchcns-

b.*'a 9

irc srq rhi$ rrf&r rH, - Glrild fooa+ i rc<fiU. etS!
thc olds b dirlrrcd ra r tktd brcl bry L{cril[ tgtqd rfgorh:r to
6c xtd clntcrt of lcx lsttrEl ritltt E y b3 ralo i! 6. n Lr5 drrP
tc8. Sqe contihdqrr i!.fd{ dys b, du B<ir Glrrcwsli. A-odtrscl Frbre.
lnd [ru, rrc nrorc ogtioi.*t $q.! 6c rot oI rp..il rithts i! covit6t EDu.l

pro{rctior\ wuc thosc by Hrdiot, Bsrt ud Rcdgrcll r'E rst cegtious.

Mort Doarbly, r}r ruthors st drrilcd c,o vlEtlE rt cnviroonroul rigbu. iI
&sinblc, shonld bc mridy o( erbs:aadvc i-o charactcr.

li\ Proccdural righrt

Onc vicw, cspouscd by 8ovlc. Doogles-S:oti ecd Car,rton.rt }lrLcczj..
rdvocrtcs thal cffcflivc cnviroumcnal nEtrl! rhouiJ bc pnocipally proccdursl lr.
chrr.ctcr. Likcwir., Hudrq, riro ds nor rdr <xtc Dcs nghr!'a.n ndtct dE
cffcctivc usc of cxisting !.rran8cmcnt5. looks mainly to pro.cdur.l rcmcdics,
rccalling Diccy's dictum that r practicsl pr(xcdura ls won}l a $ousard prous

pronounccrrcnls of principlc.
Savcral chaitcrs, iocluding panicularly thosc by Douglas-Scr,,n .nd Camcron

and ltackcnzic, idcntify r rengc cI F(e--du.eJ r'.gra ar bod dE rDllrD.llonil
and domcstic lcvcls whicb rrc rclcr aot to cc\ucoeolrl lrprccum. Thcsc
includ€: thc right to informatron, inciuding thc n8ht lo bc rnjormcd io advancc
of cnvironhcntal risks; thc riSht to paflicipatc rn dccirion-making on cnvuon-
rtlcnul iisu.s at bo$ th<.r*,-i- .lrd iDr.rnarionrl lcvdl dr ngtrr to cotiron.
mcntal impact ass.ssrrnt: thc rigt to lcgal rcdrcss, inclu.ling crpan&d loclr
iroadi to facilitatc public inrcEs{ Iirigarion: and (hc nght to cIcclrvc ramcdr.s
in casc of cnvironmcntal derugc-

A proccdural or panicip..lor-'v lDp.qch promiscs cnvuoojD.llal prot .tlon
csscntially by way of dcmocracy and informcd dcbatc. Thc cnrhymcm. in tlus
arSumcnl is oul dcmocrauc d..ision-mahng will lc:l lo,:nvuonmcntajly fncndly
policics. Thc poiot rcrDails tc b< d.$on$atc4 bur coc argu.rear i! rB f.vo{{
is 0ul in crcating lcgal garcwayr for oarticipation" it is possiblc to rcdrcss tlE
urqual drstribution of envird cpsrj aod bcocfrs. Tlau m.a'gErli&d goop
who currcntly suffcr thc or r!-tt-.ox cffccs of covironrocuhl d.gr.d&c-
including womcn, thc dispoescsscd, rnd comrnuaitics clos.-ly d.pcodc!! upoo
rEllrtd rcsoutEcs for tlrir livclibood----q.n bc includci in thc wiql &lcrE'ilE-
tioo of cnvironmcntrl chrngc. If tlrc pcoplc wbo m& thc &cirio.ls rrc OE sarDc

as thosc who pay for rrd liw bv 6c con-scqucrrccs of thc dccisiorr" tcn wc to
a long wey toward protccting thc cnvironrncnt.

Thcrc is rno'Jrcr rgum.nt in favow of r proccdur.l right, rrlhcr than a suE
starrivc ri8ht, whi<tr L dus: tr-- tbc ddired qudiry of th. crvirgo-Eat i!
8 valuc judSc[rcDt which is difficuh to codify i! lcgal languagc, and which will
vary a.ross cultu !s and communitics, it is vcry dif6cul( to arrivc rt r singlc prc.
cisc formulation of r rubsr.dj\^c rthr to s dcccot coviroo.rEg. Tbscforc, dr
morc ncriblc, hoocst, !,nd conrsfl.!"rrsitivc rpprarai ir (o cndo$ pccp.lc rith
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robua poctduret qtns whtd! r4ll ,olrrr opan rnd tho.qrgbtqDt dcb.tc on thc
uf,.r. Mucb OE Er rrgurrEd .pplr.. ro tb. pursuir of s.tsetli &vclopmcor.

(i$ Sdraruir e n3iur

3. rxvtloxuexteL Rlcxts tN T EOR.y 
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Aa Orr*r ll
&vclogmcnt' (Aniclc 24). Docs this rcquir tlrl tnirmol prorcoioo ud
ccooomic dcvclognrcnt should bc batanccd ofr rgrinn ced orha. cr nrlcr 6rf
OE rithl to r $aisfrctory covircorncor ory ooly b. C.;.-d rb.rE ir rill d
iofriosc oE rcquirnEots of social rnd ccooornk dcvelop.'rcaf? A! Churthilt
notcs, thc Africaa Commission har iDtcrprctcd rhc provisioo oerrowly to rcfa
mainly to pollution sbarcmcnt, but a r..ntc of intcr;nctaticns could csily bc
offcrcd. Similuly, 0rc lndian casc law rEvcals s wi& rangc of incoruistco! rad
ovcrlapping judicia.l intcrprcrarions of u cJlvircrutEod right. Ai And.$oo no(cs.
thcsc includc Orc right to r hca.lthy cnviroomcoL r pollution-fre covirgntrjg
aod gr cnvironnEnt in ccolotiial balancc. Bu( such &finirionr oficn do tinlc
dcnnirional wort and cnd up b.tting dl. qucstion.

Why is thc crcrcisc of dcfining so difficulr? Onc rason is $ar pfEcis. qrd- j -
itativc rrd qusntiktivc dimcnsions of covironnrotal protcction .J! not t! dily
rranslatcd into lcgal tcrms. Morcovcr. tcchnical nrasurcs of cnvtonnrcntat qual.
ity uc morc casily incorporatcd lt.irhin ,cgulatory instrumcnts than in r human
rights provision of gcncral applicarion. Boylc notcs thar a subsunrivc righl rnay
cvcn b< incapablc of dc6nition. But thc problcm is not mcrcly onc of convcying
cnvironmcntal stlJ|dards, it is also onc of agrccrng to th€m. As du Bois porns
oul. difficult crhical dccisions arc ar s(alc: arl b-c to prolcct human hcrlti rnd
livclihood. or.cological sustainability, or thc i.srhctic valuc of cxisting orud
cndowmcnts? Undcrlying such qucstions, du Bois suggcsts, arc diffcrcor coo-
ccp(ions of thc good lifc, involving moral choicci of tlE mosr prcfound olruI!.
Evcn *hcrc a prccisc and comprchensivc tcxtu.l dcnoition of a right may ba
agrccd upon. moral choiccs will srill lie in irs inrcrprcurion. Thc cnforcing body,
whcthcr a judgc at th. domcstic lcvcl or a supcnisory coruruncc at thc intcr-
national lcvcl. *rll ncccssarily bc involvcd in cvaluating compctrng moral claims.

Evcn sith such dcfinirional qu.srions sct asidc for rhc momcnt. othcr issucs
will ansc. For cxamplc. do cnvironmcnra.l righls cnrail a righr ro rl,c prcvc!-
tion of cnvironmcnral harin or rarhcr thc right to rcnrcdy whcft such harm has
alrcady occurrcd? Thc lndian and Pakistani ca:c law uould $gtcst thal both
aspcc$ uc rccognilcd. bul most of thc rclcvant consrirutions and inrcma.uonal
insulmcns ut silcnt on thc mancr. If $c right do<s cxtcod ro prcvcntroo of
cnvironmcnral damage, u,hich slandards should apply in thc conlc{ of ijq)cr.
fcct Lnowlcdgc and rcicntific unccnainry? Thc Sup,rcnrc Coun of Frtisuo rnd
thc Europ€n Union havc bolh adoprcd ahs prc{eurionlry priociplc, but r sim-
ilar stancc is abs.nt in most formulations of cnvironrncntal righrs.

Onc way oul of thc dcnnitional muddlc is to r'k rrhst, .x!crly, conidruGs r
yiolation of thc righr in a parricula, contcxr. Thc qucstion is of .iurisprudcnrial
intcrcst, but it is aiso a rrratrcr of urtcnl conccm arrpog indiriduals and bosi-
ncss.s \!ho nuy b. subjcct lo litigation in jurildictioos such ts lndta. Osc of
tIE prcblclru with lcgal dcvclopmcnrs in lndia is thar rhc prcctsc rcopc of cn-
viroonxntal righs i5 vaguc, rius lcrving both busincsscs rnd cnvtoorncnul-
ists unccnain how f8r their righls and dolics .xr.nd. Vaguc ard poorly{.a,lcd

q

Yct cvco iJ thc vutr<r of pru--a1u,zl righrs arc rclnowlcdtcd, ri,cy rnay not pro-
Yidc rdcqusk prrcctioo of c|:luonIrEDr-rl gmds. lf *c rrle *ui vicw. rlrcn an
8t8u.EcDl for I Ebsa.odvc ngbl to. r.lisflclory coviroonrcor m2y cmcrgc. As
Ardcnon'r discccske o{ Lrrjr: ruqEcsrs. r rubstarovc ngnr can loorrdJ morc
cffc<uvc protcction, and may pla; r rolc in dchning and rnc,bilizrng suppon fo(
cnvirorurrotrl Bsr6. Advocatas cf suhslantivc cnvironrncntd rightl may no(
rrusl proc.dunl rignts elorc fct u r::agic rc1rco th.l crce if poccdural or par-
ticipitory ri&hB .Ic futly rB.liz.4 rDd ;sfcflly di.strib,llraj tuoughour civil soci-
cry, ir is cnrinly possibL that 8 panicrp3rory aM accounrsblc polrry rnay opr for
shon-Erm rfflucncc nthcr than long-r.rm cnvironmcnta.l protcction. Dcmocra-
cics arc corircly eprblc of gnvironmcnkl dcstruction. &nd may cvcn b. suuc.
turly Prdispo..d to uojelcrcd cocsumgtioo. bd..-. r-5c i-dusu.iaj &mocracrcs
of tirc No<tlL yin UEir [bc.'al righrs-b.!.d kgal syslcnrs, 1,c drsproponionarcly
rcspoosiblc for orch covlrorurrcnG..i oamogc. irrlucune urc consumprioo of 6nirc
rtsourcq rrd 6c csussion of gaanhoqla galas. Ttrc potnt ts (hal proacduras
alonc cannot guaraatcc cnvirouncntal pro(ccrion. But if slrbsraative nghts arc
coot mpl.lld" tEn uJgcnt qucsrjon! of &frnitioo and applrcarion ansc. Thcsc
ara coosidcrcd in dta ncxt scclton.

(a) D<fioition r-rd srtpc

t'tany of rlrc chaprcrs closrdcr thc i5sucs Lssocialcd wri.ir dc6nrng ncu .nvupn.
nrotal righs. TE pri:lo of dcining sucb righr5 so !5 ro srilfy d.ivc.E cdicr.l
critcria ir complicacd b! thc Dc.d ro ma-k! *|cm opcrarc i.o r lctal c.ntqn. To
sccurt cffcstirrc indcocnutioo, lr{crrills notcs, nthu musr b< dcrcrroraarc
io scopc rd coo3isLs i.a formulauoo. But bow sboulC r subsranLirc coviroo-
cotal rigb tc ,tgH? Which dinrcasiocs of tlr cavirqurrot rrE b b( pro-
tcct d !.od what &grtt of cnvironrocnta.l changc is pcrmirsiblc? ln I nrvcy of
cristiog coostirutiord Ed stlnnory provisions rclaring to covironmcnal quaiiry.
'onc 6odr r !cri6 of sdjcctivcs !n chcd to lhc word 'cnlironrocnt' to dcscrib.
whrf is clely bci{ Foa..rcd. RcfcrcEqs arc E d. ro r .ckza', .bcr.lury'.

'dacaal'. \ir.bls'. \fiisharrry', 'ccologically balartd'. c,r'susr.unablc'clivir-
oo.D(lrL EtryiJoDrDcnts 'frc! from ccatamination' (ConstiNtion of Ecuador). or
'ruiteblc fs tbc &vcloimcot of Orc pcrrco' (Consrirurion of portug8j) arc also
clyilrtc4 Tbc Aftiqa Grrttr of Huoaa rnd Pcoplcr' fugh(! &I,.'ruc drc
ritht to: 'r gmrl ratisfrtry coviro-cor favounblc ro UEir lrhc p.oplcs.l
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ot&g,rt^'l' Ea oly k d to crt nllvc tidSrroo, OE, dro trutc it dif6csh tcr
hlsir.ric3 or comnudty ItosF to rlrlc Phm fo( 6c futurc.

For rhir rtrsoo. datilcd Ertu.l &faitioor rrc Elpful ia ro frr rs thcy hclg

,reirJ rto: o ratiiilirc arcci:c obligrtios. In urir vcia. Glrzrrvrb rr8u.5 rh.t
-dc 

bcst formuletion of rn cnviroonrntel riiht in So,rth Arricr woold drew upon
rhc crisrrng cooccpts of cnvironmntd rc8llatron. tn peniculer. hc rdyocatcs
u cariroanrrrtd riSht rvhich rclarcs crplicitly to rlrc lopicr o[ rcsourcc usc.
poUuuon cootrol, rnd hnd dcvcloprrcot. Thc dralting of l,l Gnyironmcntd ri8ht
ibo{ld furthcr dn* upon cstablishcd cnvLonmcntal hw principlcs, includrng
ruirn bla rlsourcc ttraraScrn<nt, Lha pollulca pays pnnciplc, thc prccar.rtionary
prio.'iplc. and cnvirorun ntal irnpad asscssmcnt.

U .nvfunmcntal righu rrc to cxrst. thcn rhc qucsriofl of idcnrifying thc riShts-
bot&6 b.corncs urgcnt. Do.ntfonmchtal nght5.rtcnd only lo indrviduals or
rlso to groups? Whilc thc Afncan Chancr on Humu rad PcopLs' Rrghs vcsts
thc nghl lo a gcncral tatlsfaclory cnvironnrcnl in all pcoplcs', thc predomln.
ant fom)ula(ion in domcstrc law ha! bcen in tcrms of indivlduali. $hat of
unt'rnr p.rsons ud futurc 8cn.ratrons? I{ay $cy b< rcgardcd as nghts-holdcrs?
51ai::tl\ .rdcrt thcs< qucslrons. atd prcfcrs ln\cilrnS nghts in rndrrrduals

lelhcl'-r,ar rn Eroups. notrnS that *h!t.\cr nghts may b< thcoretrcally bcsto,..c.J

upon tr()ups, (as wcll as futurc gcncrations. anrmals. or inanlmalc obJacts).

thc pracrical crcrcisc of any nght cnn only talic pllcc amonS thorc indrvidual
nur.ri:,nj currcndy r.livc. ['lo*crcr, many o( thc chap(c6 ajc favourably drsposcd
rolr uil granting proccdural nShtr (.rpcciallt lo<ut stondi in .,udicial rc\r.\r)
lo non-Sovemrrcntal orgaarz.atrons In panrcular rha chaptcrs by Camcron and

\{acicr.ric. HardinS. &rrl Andenon pornt to miny rnstanccs in *hrch thc parr.
crp:ron nghu cf NCOs hauc augmcnted cn\lronmcnlal protcctron.

,5) J.r:: ! irudantial xa.s:s

Ru:uring parallcl to th. qu.suon of how cnvfonmcnlal nghts may bc dc6ncd.
tlar i5 rhc qu6tioo of ho$ tlEy rnay bc Justificd rn human bclicf systcms. cspc-
qall\ n-rorrl rDd bgd paulolophy. As Gla2cwski nolci. Lhc notion of an cnvi-
ronln.nul right hrs suoot historic, prccu.rrcE in ttrc Roman law maxim of 'cu.r. tuo s! oJil4/rn ao,r btdq (usc of onc's pro!.(y r!.y nol harm aDorhcr-
*hich has also bcta trlco up rn intcmational law) rnd thc corrrmon law docmnc
oi publ,c ouisaE. $t rt dEt ar. clc., histoncal lnd philosophical prccu{rors
of a hunr3, aspirstion for cnvLor,rncnral protcction. it may bc trcatcd as a moral
nBhr c! cn *'hcrc il is no( rccoSnizcd as a lcgally cnforcablc n8ht. To a lawycr
thrs !:u \ s.rrn r propositron ,ri$ lrnlc practrcal valuc, tr.rt it oftcn is vcry usc.

ful for individurls cogagctl rn polrtical stnrSglc to codorsc rhc notion of r humr;
righr rs 8! unrsalizcd madfcsto. A moral n8hr. $ opposcd to sn cnforccablc
lcarj rig,\r- trovilcr r strDc. &o(D which l,gunrcoB caD bt madc and claims jr.rs-

tr6cd. (rlcn, dE rc.l r!h,c o{ r human riSht is *ut il is svailablc 8s E rrpral

,,t,1 Ol.^r.* ll

rrump crld precr*ly *hco lcgal rmogcoo trA 86 6 rtx xlyt fcr

cnvircorocntal nSrtt! sttonS coouSh t. wsr.nt . trursl.tico d @-.l ri8h6 rnto

LB.lly .nfqrccabl. ri8hts?

Ttris is r rjt.mc tatcn up by lrlcmlli, u'ho asb utrttrr ngts 
'rE 

rcdly E6'
sary in rn inlamational cnvironmcnlal rc8lmc AdrruuoS thar covuoorrrnul
prot.ction can bG raco a.s r human good, and rn!! ba bcld u r lro<r3 Ftfcrcocc
fo, ."nY p.oplc. hc quarics whct-hcr l}tis is suficlcnt to r'is' :l lc ''\' plri' of

a fundamcntal human rithl. ltc answcr, h. su8gcsls, lrcs in crr-'n:nlng tbc rolc

of lha cnvrtonmcnt ln rhc rcalization'.rf hunun rutonomy r5o $' li'redr'r''uon'

' ith alosa aflcn(ron to t}|a impact of nShlt on *rurj social bchal, our Foilorrng
th,s artumanl. hc adtancas 8 cauliou5 cndoncrl.i( of collronrncnid ngh'l oo

lhe grounds of thcir rolc rn hrjman * cll-b<ing Ttt< vimE of !{('nUJ 'iE!r'!nl
rs ho( lhill rt rcsol\cs tha quastion in a dcfitullr! urr'. h.tt th'ar it i'$ o'r ! frrrrl
*'ork *'hcreby lh. qucslion nr3y b. addrctscd ngorously'

Whata\er thc oulcomc of such moral argumcnts. il is cl'ar lh!l cnvL'on'

nr<nlrl rrEht\ ;rrc prolrfcratrng. Panrcul.sl\ at thc lc!cl of nrtron'rl 
'onslrlutlons'

rnd lhrl lhr\ mrv provrdc a JUrlsPmdcnttal birsrs for morr 3cncralll applrcd

cn,,rronnrcnlal niht\. pantcul3tly al thc tnlcfiuu('nal lcrcl Eramrnin3 t'\. Srsrs

lor an cn\rronmanlal rrght al tha lnlcm!llonal lcvcl. rt rs glssrblc to drsli- iulsi''

four basrc positrons: r) th. nShl lo a viablc cnr uoc*tnt is r oarurrl L\r rsm
Inln)ancnl \r'r(hrn crrsting morat syslclis. and should bc trcalcd a5 a rulc ofil,/J

cot?nJ rn rntcmationat law: ii) !l ls ! lo8ical urtconrc of cxisting hums'l nghts

norrns such as llfc and hcalth which conlarn lmplrcfl Suarantc's of cnrrron'

nrcnl3l qualrl); irt) rt rs cnrcrglng as a cuttomar) nqE ul lolarnntlon:rl la\l 'vld'
cnc.d rn rJ.3ly obltgltions such a\ Aniclc 2'l of thc African Chaflcr on Human

rnd Peoples Rrshts and statc pracllcc includrnS constllullonal and starutor) Pro-

\rsrons guaJanr.clns cnvironmcntal nBhls: l!) tiErc E ng hurBn right to cnvtr'

onmcnlal prolca(lon at (hc momenl, bul th3t ll T oulS 5< desirahlc lo ctcak on'

b;- *ay of rnlcmallonal trcaty. Pro(ocol, or &<la:zrxra.

Argun'rnls for an intcmational riShr to cnvlronmental Prolccllon ratx prob-

lcms of crols<ullural validity which do not ncrtssaEl) {r5. ln natrooal coosli-

tutions Thc \aluc altachcd lo thc physical cnt iroo-ean bas vancd !igru6crnll)
ovcr hislor, and across soctcties. Pcrccptions oi dr toviro<rrncnt a"c culrurall)

rnformcd. aad ev.n similar ccolo8rca.l s.[io85 may givc nsc to drffcrcot cco-

nomic and scial uscs. as Fabra shows. Lrkc*rsc' l,au rcmrnds us thll rcmc

lslam:c scholan arc hostila lo lhc vcry nodoo of human rights in gcncral' much

less lhc spccrhc human cntrllcmanl lo cnvlronnrntal 8ood5.

It rs prcciscly thcsc social and culrur.l diffcrcnccs which may cxplaln why

Srealcr Pro8rcss has bccn madc in maliog cn' uoorocnral ngh' an cxplrclt pan

of national lcgal systcms rarhcr than a comPon.nl oi tnlcmalronai ia* lf as du

Bors suBScs(s, qucstions of subsrantivc cnvironmcntal quality a,c inh'Gnt'ly rclat'

ivc, \'aluc.bas.d. and capablc of d.tcrrunatioo only in comPctitioo wlth o(hcr

valr.tcs such its cconomic dcvclopmcnl and inrc;gacztiord cquitl", O!c! it'a'ill
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o{ t}r junspndcncc of bo$ r.\. Europ.an Coun of Jusric-c follr*ing r}rc fion-
covirlr &cision rnd $c Suropcan Coun of Human Righrs wirh ttc lopcz Osrra
ct!c. A! Andarioo no{c!. a tcndcncy to ma}c monctary awards for thc violatron
of cnvurcorxoral righs rarcs humar rights implcmcnration inro rhc aJca uadi,
tixa.lly rcscwcd for ron law. and may uhimarcly rcquuc lcgal tcchnologrcs fo{
asscssing causation and quantum o[ darnagcs sirnilar to thosc \r hich occur ln ton
cr dclicl

n Ovcmk*. 19

L:r.t'r discussion of *E ruisr,ni dccision in \rhich thc hccaurionary principlc
cmbodicd in Lhc fuo Dc{lararion was incorporatcd into pakistar,s co;sdNtional
.;urispruJcncc. Rcrrrmbcring rhat rhc h*aurionary principlc originatcd in thc
domcstic law of rbc fusd Rqrblic of Gcrrnany, 0r gror"ing cmis-t nitiarion
of domcsric ard mtcmalonal .lvircnnEntal law is obvious,

llowcvcr, prol,rlcms of variablc sundards :-.rggcsr thal ovcrly zlalous standard.
sclling al rhc inrcraiq.l lcvcl rB.y oot only bc inappropriaic, blt might .ctu-
ally impcdc tlrc frccdoo of gacr to producc dcrailcd, culrurally scnsitire and
ccologically apgropriac $.nd..ds .t 6c nariona.l lcvel. Thc duropcaa Union
pnnciplc of subsiciiariry-wircrcby srardard-s.ning ard jccision_msting lrc
dtvolvcd ro OE los.s ;rsr;.bk lcvcl--may offcr insnuqrion ia this rcluA.
\.\hcrc local groupt ob.)cd ro th formularion or indccd thc vcry idca of cnvir-
onmcnlal nghts. E dE,*t,trcri on Malaysia. Ecuador. and palistan ;uggcsr,
thcrc may b< aJl argud ,s ldvurcing environmcntal pro(c{fion tuough-orhcr
lcSal idioms.

(f) Nsdond or lrlcmatroul ljw?

Tbc fiod qucstion concerning lcaal appticarion of cnviroorrEnl.d .igh5 rcl.3lcs lo
tbc rgprognatc jurisdiction. sincc an argumcnt can b. mrdc for rlrc rccogn:oon
of coviroomcntal rights in borh dom.srrc rnd intcrn.trooal la,r . ln rcmc u avs. a

Mrional a.nd an intem!tionil right arc vcry rlrffcrcnt cntrttcs srncc natronel r4hts
ur oftcn capablc of immcdlltrc cnforccmcnl in coun. aad uc nruch morc likcly
lo b< cruthl r-rp in t-hc cvcryday busincss of cnvironnrcnrd rnenigcncnr. *hllc
rDr.rnaDonal nghtl crisr mainty as aspirations, insrrumcnts oF gcocrrJ supcrvisron.
rDd ultimltc AJcty ncs. Nauonal constttutions are oftcn highly dctailcd anrl caa
crprers local parriculantics. !rhil. intcmilionll insrrumcnts musr b. draflcd al
lcvclr of gcocnlity and absrr3ction rcquircd lo sccu.c mulrtl.l.rrl tgrccrrcnr.
Yct tlcg drffrrrnccs cr(atc complcm.ntary rathcr rhan comp.ung lcgai rcg,..s.
rod thc draloguc bcrw..n rhc l*o is bcncficial. Rcccnt ycars havc broughr such
an crplosivc growrh in rhc volurnc of intcmational rcgularion rhat narioiat lcgal
slst.m5 ar. incrcasingly intcrpcll:red wirhin a nct*ort oI gtobal srandarrls, rn_
cluding Lhosc ralrting lo triJc, 6nancc, labour, and co\ironmantal pro(cctton ln
Orsc orcumsranccs. tha lnlcrdclcndcnca of nltronll a,nJ rnrcmarroneJ rrghrs l'
Frhaps unrvorrhblc

Tlrc 
Srcxisrcrrc of narit>nrd and inrcmarronal norrns may bc ar intponant

advaot.atc'for aoivists. As Fabra shows. hq rn61s cristcncc oI an covironn]cnlal
rithl io thc Eruador (6n51i1us1en did not providc rhc Hourani pcoplc *.irh an
cllc.uvc ictilcrty aSf,rnrt r!u uuuc and cnvironmcntej dcpft,l3uon. Thc prcrc-
dunl n&h( to rrtc bciJ ca,sc to l,\c Inrcr-Amcric:.,r Commrssroo on Ilumaa ir3hrs
povidcd aa irnponant b.c!-up mcchanrsm \rhcn dom(srjc law farlcd. lriorc
gco.raljy, shc arguas, closcr coopcration bctwccn inlamalional and domcsrrc
hv rvi.ll maximiur thc cffccriveocsr of borh lcgal systcms. Sinularly. Camcron
aod Mrkcnrjc sho\, that L\c growing rolc for cnviroomc'ntel NCOs srcms rn
nn froro rlrcir rolc io bnnging loca.l conccms ro intcmllionr.l fora w.hilc com-
lounicrlrng inl.rDariooai standa.r& and rlmcdrcr back to (hc lo<al lcvcl Tht
erpcrie of groups such ts Amncsty Intcrnalional or Anti-Slavcr/ Inrcma-
tia.d ir thrl tlrc ooor cffcctivc imllcnrnutioo resulL, whco disrinct bua cor!}.

cr.ry.ittrt lrr qto.lDt d st tE loca.l. dlio.ut. r.od inErnario{El
hrh r;fr,h.''r rly. Botb rg."dr rtlog ud rhc &vcbgrmr of ruir.blc !urd'
r& q widit r mee.ruivc &d ilt.rttioo.l c,w,lr. Thir ir rgprca ro

l. EffEcrlyE E N rorcEu Exr

Thc grcaresr challcnec for bo$ hurnan rights itandards and covironrn nul rctu-
letion is surcly r}r Fpbtca of cffccrivc cnforccmcnt. And lo compoond Or prob'
icm, in thcsc days of 6scal s(ringcncy, cnforc(mcnt musl b{ avaiiablc ar a viablc
cost. In p3fl. lhcsa qucstions iuc mattars of administrarivc orgatizrtion and
polrr:crl ollurc. bur tirr dso b.rr dir.crly upon thc vancrrcs o[ iroccdurcs and.ror l,c' \!.h!h l,r tv.rhbL to cooccmcd panics.

Thcrc is no rcason *hy cnviroorncntal nghts cannot b< cnforccd ar *tc inrcr_
national lcvcl rn rhc surr way as othcr human rithts. Thc right ro cnvironmcntal
rmpact 

_asscsrmcnt 
could bc implcrncntcd in a manncr similar lo othcr polir-

ical righrs rrhilc a right to. hcahhy cnvironmcnr could casily bc implcmlntcd
ls aa crrrrlim of & rigll o trca.hh. For inrcmarronal human righs. rlrcrc is a
'*rll-csi-nirstEd str of p,roccdural m.chanirms availablc for iriplcmcnution.
Thcr rncl,.r& rtp(rrlrg FEcdurcs. arrirngcm.nl5 for fact- 6 nding 

'bodicr. 
polit-

rcal ru?c-.rrroo. cor:pb.inc FE du.5. judicral rup<rvision, 
"ria 

non-juaiai"t
Jispur< rrs<,1r.:rrm. Th<:g:blishcd,up.r,".isory proccdurer arc suitcd to implc.nxntint r 5{c.C rrrf o{ :rgrE. rlUto(rgh rtq d,* ayt wilh c4ual cfficacy. lr ir.ntrr.ly pcrs:btc to corrdvc of ao cnvironmcnlal r.;hr lintcd. ior cxmplc. wirh
a rcpoflrnt prcrcdure rcqurnag statcs lo iubmjt,cporls on cn"i.onnrntal con-
drtions rnd poirrc3.'t'.t 13 bor} Boylc and Rcdgwcll suggcsr. inlc.national 5up-
crvirioo m:,'- bc clu..Dsy ri(h rE p.cr to environmcnr.al rights. panicularty if cast
in subsrandvc ndE du.o FD.cdur.J languagc. TIE .o,i^ir"i*r, comJncet.* *1. :*- rit! nrp<rviriog intcmaijonat human riglrts arc fregu.ntly
ovcr\r6L:d vi6 @ crq-rio.l hum.r right! is.rrc:. rnd it ir rJ ctcy
lhel dEt ;q !,.at .bd jE rcchnia.l co.^y,.rr. '1
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Equ,ircd io rddrc*s oftco cooplcr cnvi.rorutxnul qucstio,u. Boylc rcacr 6,
iltcrDrimel hw is rlrcedy rlplctc with rulci. p.in€iplc!. t d cricrir for ostr-
iag corirurouJ gurtiry, urd dut th. lrroit imponent coviroorrntd uc.rir
drcrdy pocscss roghirticrtcd rupcrvisory institutions. oftcn with rro(E c,lfqcs.
dEnt powcr Olan rndotout hunBn riShB bodicr. Propods for iotcrnerrqrd
cavironmcohl riShts run thc risk of conflicting wi6. or rl lcrst duplicating. th.
supcrvisory institutions cJtablishcd undcr cnvironmxntd ucatics,

Dcspitc ruch .rgumcntl, Orc cnforccabiliry o[ an cnvircnur.ntd nfi ru,
not ba asrcss.d with rcfcrcncc lo sup<rviiory proccdurcs rlonc. lrdcad, rt 15 grr.

of thc nrlncrions o[ . human .i8h6 .pproach thar.rr fosl.6 multiplc cnforcc-
rncnt rtr-atcgics. Thc global campargn ageinst tonurc. for cramplc. &rws upon

bot}t lrtional and intcmationat lcgal proccdurcs, but it also op.ratcs tluough d
conditronai.ry, mass dcmonstratrons, publlcity drircs, cducation proSrammcs,

invcstigatrvc.;ournalism. lcttcr.writing tactics. and arislic crprcssion. Of coursc
somc of thcsc dcviccr arc also uscd to prornorc lhc .nforccrncnt of inrcma-
tional .nvironmcntal law. but rhcir affinir) ,rirh human nghts standard! h.5 r
strong hisrory.

At thc natronal lcvcl. thc qucstron of cnforccmcnt narurall, focu!.s rnora

closcly on $c .olc o[ lh. JUdrcrary. Effcctrvc rmplcmcntarion r.cci\c! a frlliF
whcr. th. cnshnncd nght is clcarly d.fin.d. with cxplrcit and acccssiblc procc-
dur.s dclrncalcd. and is acconrpanrcd by a *rdc rangc of flcriblc and cffcdivc
rcmcdrcs. Bul cvco *hcrc nghts arc inad. cxplicit, thcy will nol ncc6saflly bc

cnJorccd. As Dgu8las-Scgll norcs. rhc Hunganan Constirulion provi&s fo. r
nght to a hcalthy cnvironmcnt, and all cittzcns arc accor,lsd a statutory right
to paflicipalc in cnvironmcntal protcctron. but ncithcr of thcsc has bccn much
utiliEd. Silnihjlr, Fcmandcs' dircussion of Brazil .od Fsbr.'s arulysi5 o{ Ecu+
dor show ho* crplicil constiturional .i8ht5 to cnvironmcnbl pro(.ctio.r c.a.o [i
dormaot unlcss thcy arc activcly scizcd by cn\ironmcnralisrs and hE?Gfi. Tb.i.
cxamplcs, whcrc nghts wcrc bcstou cd from abovc on papcr, conu-ist sharply wrdl
thc lodi:a crsc, whcrc coviroonrntal rithts lrcrt !.irtd from bclow by ruva
bwycrr wbo prooprcd thc judicilry to 6.od covi$n ncnul rights ehicb did E r
cvcn forradly cris oo papar. Ttlc comp.riloo sutgcsB thrt it is cnvirrgml
mvcrlcoB rod .ctivism. ntlEr th.,l 8crtroor lctrl dn tint. vhich ld ro
eficctivc ioplcdcoratioo. As r numbcr,of drc csc rrudics show. t Lcy ftstd lrt
rucccssful iruplcocntation ot lctrl srudards is tlrc noo-lcgd smicgics r&pcd
by rtiviru rnd NGOs. Thcsc includc campaigning rnd lobbying. garhcring
information, mountinS public protcsts, lssistinS local conrrrrunitics in voicint
complains. lod ro on.

Pcrhaps thc nlost cclcbot.d mcthod of cnforcing cnvironrncnta.l nglrs il
public irrcrcsl litiSstion. Such litigation has bccn highly cffcqivc in lndia and

Palisun, as Ar&rson and [-:u sho'.,r. Howcvcr, in Ma.laysia whcrc thc judiciary

is oot rcccptivc to such innovations, or ia Erurdor whcrc public i.otcrEJr Lw.vc6
do oo( trust tlrc cnvr.ronmcntal awarcncss of r :dgcs. public intcrcst litigation may

A^ O\.r\t.r' 2l

ecually bc coontcrlrodrrtivc. Thc viability of public intcrcst lrtigerioo in cn'

forcrnS cnviroorEntal cl.ims dcp.nds upon both lcgal snd socid vrrirblcs On

rhc lcgal sidc. proccdunl riShts to paniciPalion lnd r.Prcsanlation lrc cruci'l'
ln panrcular at th. do.n stic lcvcl, rclaxcd rul.s of standinS arc rcquircd Turn'

rng to rclcvant socirl variablcs. it is clcar from Glaltwsb s account Out South

Afnca s wcalthy whitcs arc in s much bcttcr 6rcsition to pursuc thcir cnviron'

m€nlal conccms lhrn arc lh.ir black countcrpans iubjccl lo oflcn ha6h'r cnvir'

onnlcntal condllrons. Simrluly, as Fabra crplains' lhc Hourani pcoplc in Ecuadot

lack thc linancral [,ackrn8 and inslitulional skills rcquired lo Pursuc aclionr in

court. rn()\l do nol \pca\ lhc lanSuilic !n wh.ih lhc la*'s a,c wrrltcn. lj)d hav<

rc far:rrlrantur rth ofhcral lcSal conccpts.

Evct * trr: urlvdu.ls ot Sroupd 'r'ilh cnlitonmcnlal clairns Poss.ss 0r skills'

rrsourccs. and dctcrmination lo bnnt issucs bcforc domcstic couns. rrhctlpr such

tctions arc cffcctivc will Ium uPon lhc character of thc judiciary. Thc chaptcrs

by Fabra. Fcrnandes, and HardinB show ho$' polilical and Junsdictionel lirruls-

tions may rllgrtr thc c(tuns riinid and rncfftctrvc. Convctscly. thc chaplcB bY

La,J and {n,l,r\.r^ rlp* ho* a slr()ng luJr(r.rl slJncc mr) ctc.rtc cnvtronmcntirl

:- ::edres cr':r !.n4ra rhay arc nol provrdcd for tn crisllnS l]*5 Enviroflnrcntal

nShts are ri(xt cllactr!a \rhcra lhcrc Is an rndepcndcnt' a\rlononlous, rnd lym'
palhclrc judiciary. It rs prccrscly becausc a strong judiciary rs not always avail'

ablc to acgricvcd panics lhJl lonrc dc!rc. o[ inlcmatronal suparvisioo mav b<

dcsrrab'c
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Ho'* do r^e cratualc thrs< dcvclogn'rcrts and proposals?'^lal ara Lhc advenl'

agcs and drsadvanlagcs of using a human nghls approach rathcr than an approach

bascd in rcgulatton, cnmrnal lew. o( UE L* of ton? L-ookinS lo lhc rdvrntaScs

iavcral arc appaJcnl. FlIst. r buna.o rithrs rpproach ir a suon8 claigr. I claim

to.n absolutc cDtirlctrEnl *Estucally rmmunc to thc lobbying ard trr&-offs
which charactcrizc bucaucratic dccision-nuting. Its pow.r lics in its lbiliry to

trump individual grccd and shon-tcrm thinking.

A sccond advantaSc is thar tbc l,rrxcdurrJ dimcnslons o( an cnviroonrntal

right can provrdc acccss lo justicc rn a way lhal br, laucratic rcgulation' or ton

la'*, simply cannol. A robusl cnvironmcntal righl can mobilizr rcdrtss whcre

othcr rcmcdics harc failcd This is panicularly rmponanl in.lscs lilc tlE Asian

Rarc F-anh irtigatron rn Malaysra, whcre pru:I of causatron and orhcr tcchnical

barricrs makc ton law incffccliv.. Ir was also imponanl iD thc lodirn conrcrl.

whcrc proccdural simplicity h:5 madc cnvironrncntal riShtJ hrBhly ttErctivc to

488n.lcd Patrics An cnviroflnrolri nthl may scn'c .5 th< ultim3lc'3rfcty oc('

to carih lcgrti'nate claims which havc fallcn th!('r8h Lhc pro('dural crr'kl of
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spo.T5"f,*l P-lYjl"*.l,ius espoach mav surour.r. co(rom-
l,c oo.t lircly ro rrr" .rcottronn*nta, 

its!'s conccmcd ciliz'n5 
',td 

I'icos

"..1;;:;;r"""".T1.;tff 
,,ll..ff 

:f !::lii|:ly*y;;lirpproe'h cea proyt& rrE conccFu.r rrnr o *rng r*"r. 
""ii_.r. rnd inrcrna.tio.t is,"cs -ioin r,. s.,nc tramc of lcgrJ juo;;:";.;rl;i, ."vuonnrnrrt

!11. i, crcquauy disriborcd ., b",h";i-;;;; l"J,i."ill.,i-.r r.".r, 
"

noo{rscnminlrqrv human.nghrs u"no",o ."rji'i"rir,,"i. i.,i,'o",'-". -o ar-rcr polrdcrl mobilizirioti tinkrng locat .oo.;, ;.;;;;."'si,ou"t irrr.r. ro,cr.,rnplc. wlth thc cnrrgrng pro<cdural nthrs dcs.nbcd jy 
C.arrxron ano f,tac.kmzrt. rlc opcrarro,rs of rh. *.ortd s"*.*,0;:?J iit, ,o . nu.rnrighu s,od.rd rarc - a,td .ap,, .q_L' lr',u ;,:;:T";,"'/"-r*,.^,. ,,,;-rnb-l E!sr;6.1 !-rl iE l:rJ r,,!.c,€r-rs Frfrhlr. r gtmrrl erprcssion ofright caa bc intcrprcrcd crcalivcly rs issu.s anO *i,.rr"J-3.. Thrs is cvid-cnr. in $c Indiaa jr:rirprudcn.c, 

".f,.,. ,r,..,fi,, , " *.,*r-.i",r""rn.", n.,O. 
1o 

b., implicir rn rhc nshr ro trfc hr. uccn ,;,'.;;;;;,::,;'ocr,n,rron on a

:T:!i"*: basis as. spccrnc drspr,r. , nr,,c 
-comc 

O.j.r. ,i.,i",", *r, U.r-

I..ffi f-T# i,..]l: -'11"""'l' 
::: rhc ,rrh'"r ";;"" rarhcl rhin

llq\ lcg*hriqr 
:l;xchcnsi\'lt and nSrdl) rn a srnglc Prccc ol-r.8u-

A nunrbc, of diradvan
ar:8uc lhar propos..ls ror .lt.9!t 

u" also apprrtnt lndccd somc con(rlbulors

worn a damaE,ns 0,,,^",::*;:,::Hl..ijl:,;i JJ"L'J.:[:t:i;,;:ii.i:rrgusrots? Frsr of all. I r

tlrc complcx 
"n6 

o1.n ,..1't-l-11 il'!- 
!c \' l"'rr.crl(il a srmplc neht mry addrcss

mcnral prorccrion. in uo,n )1'^t11 "tutt.of cnvrronmcntat mana8cmcnl' En'iron'
hn8tag. cap.bl. o, ,n.orott't'on_tu*inE 

anrj rnrPlcmcntatton rcqutrcs a lcgal

ins's; g ;i; ;i ;;;.fl ll :,1 l,"l:i fi li::::ri :h1lff; lllH;ll.
:1T.8:omltcarcd biolo6ical and ..orJg,."r ,,ir,.;r. IJ.,JI ,rru., .rn u.rcsolv.i tn thc Simole lan
b. d;;;ti;,':f,:5 :jJ:lj ::':#:J:ffiil tr[:il
f3".ffi,f :f ;;;t,cn 

.s'.n.arir: ;;,J; ;;;L'",.,.,,. _.,
' du Bois argrrcs ,)r., .ounft 

whcrc |r'o nShls-hol&rs ue In'olvcd (allhor-rgh

i,s 
"6,,., 

"s*""ii;; 
i,-{{,#L11"I;':ITi[:,I"1'^'.*.j,;H;il l;pdti,i-r !6Mrny which undcrlii rorxh .";il;;L_gJ rb. *,.., orcnvirooruotal danasc_includrnS,_n"","ri .i"l"Li, ..io.oducrion.,nddistriburioo or uE. seiat p,_,.L",iii-""i,u. ;il:il,'r; : rishr dir.crcdEd-y. to rhcL qrmp(orns. If cn,iro<utrcnJ;;;;:*"il*,t 

rnorc rhan. rymtrclic gcsturcs. as in Hr
or trvirorinro, ;il ilili;rJ,L-.ff ;:i,*"ji; :: fJ#f::::,; ::lugcly,,".b.,t{ rr'.",ry ;-gt 

" ;iE"r*,""+"*,,."ll;*u*, **-
' * ;IF"Ha:w*$,* :1p.1,{;; 1i#5*"*, "" .
1 ., / - -

Aa Otcr;ic* 7-l
th< pr.scriprioo of .ndji.rrbo.. dn
c.an onry bc an crpcnsivc.rrd i*nJ::11-T. Pootd vilL8-cr or Br'oSladcrh

rcccss ro cr can ari,,rd 
"e 

*.,.i.'-['k. *'iX, 
tffi:tr,f 

Ht trffitrd.nEgc will havc linlc cffcct unt.r, ** ,*;rf ,,,'j.;;:'.::':T:
dehagc arc confronrcd di..crry- 

h' so'ial 
'nd 

Gcoaomic forccr cr'*;'8 dr I

- . 
Thl'dry'. riShrs. cspcciary.p.ecdurd rithrs, ruy bc uscd qy .f,u.or SrouFo( 'cosmlric cnvironmcnreliii. ro protccr e pririlcgcd qu.liry of lifc, which nuyrmposc funhcr cnvir6ry16p111 costs upon lhc disposiasscd c -"i,onn"oaUyvuherablc communirics, who uc in tum ccnicd ..."* t,o;*ii." uy ffr ."lack of instirutional sblls. Lrgal rccognitron of cnvironrinral 

";[-;i,-n.cc!sa.il)i changc anylhrng unlcss disrdranragcd group, porr,..r;;i; .rrdpolitrcal po*cr to mobrlrrc lcgal tnsrrtutrons.

,. 
Fou":ll, rhc crpansion of righrs.baseJ trrrgatron may *cll drspkc oll.*tlorms of lcgll rcnl.dy, such as lon las. o, nJgor,arcd *",._.*rl"r,,ai *.bcu.r suircd lo environnrcnral rssucs. Thrs ,t"n'ger i, iacnr;;d i"',r"'i^,:,_coorcxt by Andcrson. \rho notas thll \lnt p{trlions undcr thc Constitution arcnou drspl361n! statuton,reguletrou 

"u,l 
c,r,l sr,ts *,f.," 

"o,n ,*.nl of'O].,.,UutrnS cnrironnrcnral b<nclirs and burrlcns Thrr rbrscs rhc r\Ain d;;;:;;f ,;."".srsrcnt standirrds and thc transfcr o( csrenirallv burcaucrlrc f"*ii* i" ,*coLn5. Frfrhl). as IluJrng norc\. rh..lan8udF. of h"r"" 
"gi,. ..f[f,u.,r.and draw arrcnrion to co!,ronmcnral clarms rn a o"y ,r,u, ."i ano.i,rrlr" oranop;'ostlion from ;rcllutcrs. or clcn cxaccrbatc gou.1n..ni r.pr.rri; i;r".timcr \.har nr.ry b< casrl; achrc\cd br 

"r,., r,,nii,",."1 ,..::"1::^::
ma1. nor be pos,iur. rr,,ougr, pui,,;.:;,il;";,':::;,j;IJfi[:1ifi"j:,,,il
crplicrl rncorporation of cnvrronmcn

TI li:1,. "',.";; "i:,;,;;;',;:';;,i:,::i::':,*i"y*:till.rJ;,,:,"._Tan$lronmenlaltsts !*rth f.uc, nthts thio thcy h.lJ at thc outsct.
\.rn 0rlancc. our dallb<ratlons sho* Ihar humtn nghts approachcs to cnl.lron-mcntal prorccrion offcr many anracrions, and could play a,tcy rolc in fosrcnngcquitable and susrainablc human comrnunirics. ff ,..c.y ieif pi"ui"*'"i,}r."u_

and pracricc rcmain. rlrcy should srimularc ."r.fur *"f yri, '.nilr*^J.*ia
rnnovation ralher than inlcllcclual sunandcr

c
I



Shutl<rre, W R, 'ln(ern.tlton,,l llttttrrtlr l(r1;lrt:; l,itr', itlt,l tlrl l',rtltlr 'l'lr,'

I)rotcction of'Intligcrrous l'r:oJrlts atttl tlre Iittvittltttttcttt" (1991)3 I Vtrgtrtirt
Journal of Inlernationol I.aLu, 479-l-r I l.

Irrterna(ionaI IIuman Itights Larv arrcl rlrc
Eartlr: 'I'lrc I)rotection oI Indigenous

I'eoples and tlle Environrnent*
lt.frRooucrtoN

l}c isu< of thc <n"itonmcnt hrs rchicvaJ rigni6cant ttalus orr

both lhc nrtionel e,ld intcrnrtional sccnc. Thc Icrm "cnvironrncnt" is

itrclI common par laact fiorn ]'tain Strcr( lo thc hrlls of thc [Jrrircd
Nrtron-:- Com.muoitio around thc world hrvc cor c to lc.rn lhil lhc
cnrironsrcnt is tlucrtcncll by forccs dcrircd frorn humrn aclivt{y: (lrc

grocnbousc ctrcc r, rcid reir, end dcscrti6cation, (o n!mc r fcw. []ut
(bc t.rI:1 "cnriJonmcnt" rs iruidious, for it impIcs en csscntial rlirtinc'
tioo b<twcqr [,,rnr.l lnimrll and thc rc:t of nalurar EnYironrtlcntal
rnatt<r! arc oftor rpproacbol io a wry wh.icb cithcr wholly divorccs
or dclibcnrcly rbotnctr h um-rn prrctica from tlcir manifct and gxr-
vasirc cfccts oo t"bc rbolc of tbc pby:icd worldl

l- ni iron mcn t-r I dcSr!datron
,rrr! TPIC't(nt. rrnrtrctJrrlc. aod
turrl. r[ nol \rflual. artrnc(ton Pr oc n tly. indrgcnous pcoplo of South

rn F'cuador. rrc gravcly inrJxrrloJ by

u ncrrhcr c.ontaincd nor rbrtrrct. lt i-r

thrc.rtcnr cntirc conroruniticr wrth cul-

thc hrrards of rratural rcsou(c. crploit.rtion I On thc locz.lyiog
rrlarrrls of tltc Carrlr[xarr, South I'acrlic. rnrl lrr.lran (n'csn rrrtrrc cul.
turcs ric [rc(.ntrrlly cr.drngcrcr.l by glolralclirrratc charrgc.' Wirh nch
socral tradilionl arrrl vital ccono(r)rc prrrricc: inlcgrrl to rlrc phy:ics.l
rrc.r trr wlriclr tlrcy cxcur, thc:a corrrrrrurrrtro dc;rrrd upxtrt r hoJthy
cnvirorrrrrcnl. 1-o tx lurc, posscss in g litrlc or no tcchnological capabrl.
tty, tlrcsc corrrrrrunitic orc tltcir ctrflt()ntl(nt - profouldly intcgrarc.l
and dccp ly rJc;xndcnl.

'l1rc conc<pt of intcrnational law. likc thc cnvironmcnL is _dso
problcrrratic. Irrditiorrally. irrtcrrrrlirtnal law rlcrrotcs thc lt*r which
govcrrr sovcrcign:tatcs crclusitclyr Yct, ccrtain lctivitics do no( 6l
wcll irrto lhc narrow [rantcworL of rretc.bastd intcrrtatiorrr.l lrw
'l-lrcs< inclrrdc to((urc by ! sl!(c at:rir!r in,livi.luel !ubjcLu. cri,uc!
rgarnst ltuttratrity, arrrl otlrcr y> callc.l htrnrrrr rrgtrt5 vrolatronr Clorr-
sc{ucn(ly, irrtcrnational hurnsn n8lrts law ha-s cmcrgoJ to vrrrdic-atc
thc rights of indivrduals and groups in thc facc of rtrtt ;xr '...-:u 

tjon or
m alfc-anenc.c.'

Dasic human righu norms rp[xar to bc rt irsuc in t-bc casc of hdig-
cnous pcoplcs inrpcrilcrl by cnvironnrcltal dcgrarLrtion.' -Itri: Notc
erplorcs thc convcrgcncr of cnvironnrcntal and bumao righu Lrsucs a:
thcy rchtc to inditcnou! pcoplcs,' rnd thc ctplclty of in ttrna tioo-r.l

[aw, as it is and a: it might bc, ro protc(( bot]r human end non-hunan
noturc within llrc cont.xt of hunran rightr jurisprudcnct-

I)art I of this Notc cr:ruidcrs tlrc cvolvin6 corlccpt-l of t.hc cnviruo-

rFd-h rd.ct.d @oc.rnr rl tL< whr. llos! rhr r _rDo.r r.i.nr16. drtr rtrxt tktrl rvrrE3

^M r,o(. rtrrdy o/ th( por.nh., c.. Lr rr. r*sla, ldor. lqEul olduuiul .{uoo E

I 5a in(rr aord 69.106 r^d ..:86p.^ nal r.rr
a S<t infrr oord 107.1 l, .,yt .<..frFnrr^t r r

J l. 8to-nlir. Pdncipla ol Public lnrcrurroorl t.' 11, ().1 dr. l9?9)(-'Ih. r:'qotnr,
lnd.qu.lrr, or rr.r.r r(p.cr.nr th< t'r!J< @^tr,rerro^.1 dqrrin. or rl,< lr- ta n.roi,r -)

6 S<r lnrcrnrrronrl tlc[,.. Rithu Pronlrn oI tr- .^d Pol,(I I l.l. (R tJll.<h r f
ll(!n,.^ dJ. 19,9) lh(r.'^.n.r lnr.rn.ro^.1 li!.,r^ tulhL!1. kt tcrr!1, 1)rr R:1nu o/
P<rpl<' (, Cr.-Io'd d, lrll)

) f'or (r.mpl<. rh. ,!tir ro I'lc.^d r.<u.rr, oI gxtmn lound m rltxlo 6 r^d t d rh<

l^r.rn,ron.l Co'rnrnr on Civrl rnd Pohr<rl fl,thtr. ot-nd, lor u;.rturr ()e- l9 liod.
19,6. li A R.r lrU). ll trfl (jAOk !upp ll/D l6) .r )1. t, lJ l\< 

^,6116 
(rtoo./

Arl(nal. ruch as tlrc lluror:ni

'I\5 Ncrfr. 'rirrd rr& 6. .stb.. '-- . 
^-r.] 

Fdlor .r rh. Cor,. Ior
lotanrl nl Er nnnoouJ t.r (ClEf) b Lorrcn du^^t F.n I rro. Tt .u(b<r dlr rt
R;:h^rd UUjd\ lL.! gpr !.a1+ lroa Cr.oooo. Orqo-, Ro< .,rl A.drir.r Atuu, F.b,t
(o< tbar jrEro r-;.r.-E.al (midrl rcrcrrry All.. 6< rorlor dr.Lr (!< lorrjruk
f,i Adr.lcd L-.rJ 9ud;4 Uci'6r;r, oa L.odoo. fd .".cd ro iu otj.a.i:o!.

L fL< Orjcrd %dial DE i.E -r. (OJo(d, l9)l r S! r'p. t97t). dcnra - E-odron ' rr
5urro.radi-a1- -ED.irr{' .d -e!rirpd-o6t's 1b< c6!dj L;oor c< i^r!o.d qrda rhih
u, Fr a Air j [wtr a L &'tlo9d-- Sct rtro G,ocy, Potacdtrn Eayironsrorul
P'r; PA;cr u EstJorl N.lrrtirc | | 2^ytL ErLb I l, (ltr9) (dir.q!i.r rh. rd<r ot
ptr.. rJ{ -r-b. rtrda, .^6ru oI oA a^rrrtirq d.ri<, .Eido.< ud ahk:l ran <ulrt )

L l. t-b< Udld iura ci rb. Utuki K; rdoq\ (o. crJopl<. r coorooo m<rlllj br rh,.h
!\J,raJqL.r,l lrxlEcr;rjd dal !ir! onrrcorll proal<ar ir by d<<lrnn1 'nor '^ my
l{t ,.^l- Oll,rlSt'! r, rbdl! Lhe p,obl@ r.r. 

^or tno, oh. Tho.,ora,ubJ'r, lo,
r.:E1,d -'-- { !!r r.d

A,\r-bd .:!mpk u (b. d(b.r. Cr}1fu! rlot).1 rr,o15t 8<ru rh. @n(.p{ ol tlot.l
clsut du,t. @r!,r.3 o6 ot t r(Ddldou 

'otE ud 9)or. rp<(uUrio.', rr h.r p.o'dl .!t
((x ,r{L'rdq! u'i r Lrrar u@plr lo diJr.trrd rh. plo lo. unruJ urion br <rplrr^r^t rhrr
txar-s lh< '!\,' .d-!rnl, d.6rrvl. pro(rM!.rJ r.,x-- txlo,. !t,,'honr (",.,r

r{l !< <.dl@n dl to rlr r.t,tqrJo Sd, .l . Sh,bd.t. Eurh Attr Cr!r!).r
Rorsur ro l\rar ol Oloo.l wrrmua l,l Y I roro. F<n 6. 19rc, r, Al. c.l. J (P,d,d(^r 

'
{( '.,.,,,,,o Io.c< r"!,, }} 19,6)

! l)r,r lJor. d(rlr ra{r'6c,lr, -,rh r,'. ll,ro,r{" r,rrr,^ f.ur,Jd, .^n r\,. tta.t.tt,
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. .1.,. -,11.: t ",..1..' i.
lrar oltcd. rn5llrutrollrlrrtnt u,rlrrr(lu.l tc(oursc rir urrr;ri!lrul,At
law b U.trlning wlh rhc Ulrt(tsrl [)ctl.rrrrron of Iluman Rt61Lrr,
rn l9lE, r LrtrJ y of rnr.rntrional lrw has...rg..l .n-rpr.rr,r,-g tl"
fu_ndrmcnr.rl rrglrts .rn,1 frtctlorru oncc rn;org^:i.ro.t ont, i,, ita't"*,of r fcw n.rrronr lo 1966 tprh rlic lrrrcrrrrrronal C"".,i""i ." i,.rfarrd ['olitrcrl Rr6lrrrrr anr! rhc Intcrnarionrl Covcnrnt oa E unoii.,Srtrrl rnd Culrural Righrr (l:COSOC Corcnrnr)', ".,: ;;;;;1,
rchning rnd rcinforcing thc provirionr of rhc Dctlarrrioo.r Thi;,;r-
rinclion bctwccn civrl rn,1 *11,1.", righu, on rtrc onc taoa. rni j:o_
n()rrc,.!oci.l, and culturrl nglrts on thc othcr i, ^t_ ,.nccrJlr,
rcgronal iunrarr rightl agrccrncntt.rr .l.hc 

Er.rtofxr.n C_.r"rarr,ion o,.llurrrarr RiglrG.r. for rnltancc. crrrts elorrgriJc if,. fr,"*.^ S*r-.1
Cherrcr. r' Thc Arr(ric.n Coor.nrron ou iun.n futh;,l li t', ;;.

(x

, )O J<r. . r . Soh^. n,< N., Inrmt16.l 1..: pdedr c{ r.jtt u o( la.ri.it"rtr hAqI)!^5,.,6_ 1lA6 UL R., I (t )) (Mrlrru or Jo.t F,-" ;.,cr-,;-;.';;"!
PJo'dr (,',1 MJ t{l'r'(rlt.^J .som,( ur.t -.1 *r,..rt qr," of ,.rr,rj".r. -.r"O.ot trulF). sl{r. rup,..rr. tt. .r .O.a l {-ln(aE r&! lrr . l{.rr.n\rd.l 'rllr ro i(teJ. r^J,lttqtr
r.,.,D,,o^rr r r.-" rir,.^,.p. i-., ]; i,t'T,'1"ffi":.jH";."JlJ
p,€a or r,wtohl,6 (,6 . dcr.E b.EJ 6 tuun! ;"rn ro -; t._, ;;lg^d66!.t nthu ot rl<,LlrnJut)

,1. Dr. Unfnr.J f)<u^rE oa ll".!u ,.jthq LjoFar D< tq t].1. O^ I.r ttr^_U N. O\E A./ttO.r tt (tr.r) Fdi^II\a D<!sr,i_I.
tL Srro &Q ,.
l, It. l^rdEri6! C.BM| o.t t_@.q <. s.rd,^r.,rt O,trvrl ll.tl\ orsE, rd

:,!T,",. D.4 lt. r16..O^ RatlcD. l t U N O^or- !-.? ,r"l;.,;; ;E ;6rra l.rrsd uro tu,k ,u ). t9r.)
l. Ili D<h,rrN\ ,ur,. d. )t, . rbroh.ofa s!.!tq d !tr,r, s*l-, It.t, !llr-dbr;ldql ro ta b,,n,.3 .r .qr6w) ral.rDuhJ tri_ ]L Udlar S;(a C&r-r./Apt{.u ln 6< S-vJ C,,r!,r rrhrnEl rnu ott^M u titqup r lo t,rt( aL) f lr tt(Itl tlJ O, rtol (^o.r,^t rh.r -rbr (}60Lt

qnr-,J,or b lo<t un,4,r.r ,>ou,.,- *^:a:'t 
L{ rq t,Er tLr t!. c}!14 F-q{

T r,. r )< r!, M' h(,,'., ".,,-' ..,.^.,:;';'::Ij ;,:: x,;.::::1:.'rl,.h< lnu,^.'err G,.nr,,r or tlsi!,,,,<_ gi\rl M.r Cll.gr.t r,ru*,,p.i 
^: ,r;;-"-@,,,p"E rh. t,,r(rn.r,un,t g,I ot turhLr

. 
,, *: 

Y-..':t L"rq tr..r\ Rrlronrt lt,mu turhu r(r!trE A Cr.nrr^r6 .rr!
^pp,.,ul. )O vr^d I TrM,Nr I L ,tt ll
jl:::,:.. :ll i-,,: ",r1,,. 

.dop,.r, ,"". ,',:'lr,l j :-r''ij'il :til"jl,:'^T, lt.:',.]o, h'o rorq uir lt. t9t6,.,.p nroJ,, lr tnt..6.,i&t 1.,, 
^,.,..u 

,, jir,r^!h,(h Ur not 6r(nr.!1, d,l,.r.or,rr. t<t.qn lhd traF o{.1[ul6 t".or<r^ Con'.nr,o^ to, tr,. p,orar,o. ol lt"-.^ e,1r,u,^.r f"_..mut f r<aJnq
",:'1_,,.' .. lrro. (n'r,.,r ,nro t.i.r S<pr r. rrrr_ r,r tirr r S llr
..ll.!"..*." S^r,.r ch,,!.,. r,r..r (\r lr. r16t..^,(,oJ,^,o tuq l..u ro rror. tt,U rr ! t t) tl.o ,019, lr9.ll O, Un, I j rro ,r tchd l!.r,lr ^in.n(.r co-,..,,on o^ ",^.tr a,rh,
o ^ ' ,,i e( i;.^;';;;;,;;;; ":'ll ::i"?,1::;,ll l;i;,lli.:.j : 

,:;. ,.: 
;:1,

.. d;

1 l"r

I

(

(

FTrFtr:?-'ry.."11w.F*,rytto hum,^ .tth-t, t.w r". ,r,. 1-",..,t",, .ir't^,,,, 1*,,1,,. !r{l rrlc .h!,roon,.nl Ar I,rofcaror I:alk obr.rr6, ..thcr. rIlu'l l). way, r,) I,rt).. nrorc hurrran rights in rrlarron to th. ilr<crfic crrcurrtrrarrcc o[individurlr rnd troup, p,o1*rty i,l.i,rifr.i n, ,u,j,3.uu,, ro i5 rt)r.rrurc prorc<tion rtrirut (rl,lortrttorr by norr tndrg(nou! 5truc_turer...r, [jr.rt 
_how 

i: LIir ru t< rlonc? T],,i unto,ruuor. rrrd lar6clynctlcttal conflucnca of anyiroomantal witlr cultr.rrrl rrrucs clicitt :ncuorinr(ion of inrcrnrriorral lrumrn righu law. llrc .r..,,,,.t ,1ui.lioru rrc *h.thcr hunran righu norn,r"nra avrilrblc to proflrorc lhcwclfrrc of indig.cnou: p.,rpli and rhc 6lobal crrvironr,,,n,. 
",,,1. 

,f ro,* h( th(. th
,,.0 .rr,;jl:X"r,^-Tii,", ji.i;:.:;il:l;,,'",:ll:,l:,ill.J",,l:rli
,u rprud(lrc.-

lrirrorica)ry, rhc corc o[inrcrnarioner raw. borh pro(cdurrr and ruti.rtrnrivc. har Lcrn thc norion of lLrrc rc,crcignry. principl< of ilrcr-netiona.l law b^vc trr_dliorrrlly ..rrh.inJ 
-rr.rr. 

donlrnion ov(r bollr
1:ll: 

and rtrrrrory *irh rro rctours< protrJc(, ro aggrrcvcd inrlrvrrlu.all o( tlouPt e'llhin or Elr)rout thc tutc.,. y.,. il,r, , ,, ,. , ,, u , ,, ,, , o tlaw, urd coorcqucnrly. iorc_rlarronal rocicty, rhould [rc corlprrrcrl of: !t!(cl elooe r.lc6o logic. ,-llc lrbj.tts oi irrrcrrrrrional law. in rlrc
-g rsrrc of thort for- *borc b<nc6t rbc law t5rrtlu all nglrts and dutics.
, l,f 

*..ryn,.1 of tfic *orlJ."r' Ncvcrthclcrl. rlrc only irrrcrnariorral" r.lporurbiljty for rt!t. !crjri(y trrdirionaJJy rccogniraJ by inrcrna-tiood law ir r foro of kgrl rcs6rcruibi.tity_:r, rc rc.fxln5ibiliry_fo( !
brc.r,c [ 6y s1,. tr..rtc o[ rnotlrcr ir"L.,, rigLL., wbctbcr l.rrrito(ial, con_(, !atual. or ddtc turL

n

(

I

I

&/6J r5d l^,J taurr 6rJor- 116y. I l.r I L o.9. 6ar (tirt) "'a ll'r t\"lot{E'u b loJ'l'"& I{,tLo. lr
l, .r.l\ lL Rrrtu qa fd+lo (t. fvr(!r., tLr,!atu ?drt.rI ,a (.,rrre..,. ,-,,!. ,.-,.6. rr ll

.- ll- 
t: 

^.t,,, 
5Lrr, tordM,._1..t r.r I (l.r or Irre) ( [rlh< p,,n,F] ,eLx!,t qr

lrr rr. utu.utq u x..l,.,Jv^l our.nt..)
It AIo(\ lu!! Rogo"hl,ry r.lt u,. Unturr.t o{ tnrutu,qd tJr. t9 rrt t^r I L ,l. lr (191t). Alr.xr uito r r@x-p,d, ot rh< .o,ld. 

^", - , _rr_,,"" 
"r,";.. 

;;, .. .ukir o. rnd',tlsrJ bchr^ !o.rr lt. .pr!N rh rr o!. 6.r.nret.r) ,^r.r,,,;"; ,;;;.,. ,,'!o.td n's! u .*,rbr. uv.h( p,de(r ol h,,io^.rt @.,,^r.,,.; .", ;,.i;:;;, .,,"
Fr,o.r,ud ur 

'rtprEr.,tl r,!loJ rrih,n rtuatrt Mru,d rnr(h !rtrd. r^J dret,t. rn.lUfu h.U. rur<ruo rl.xhl hs/nr^ (uErousd h.t n,.d. rtul rh,(h hu,nu(M.qet.- tnrnnrruur trr gr, tnr.,n Mrt fl.roluhon: I..gl..,.,tratr'. wq!.I ,sr6'E Onor rl@Eirl td!vr( U ,.tur, or tr,rr rg tf,u,".,l ii. rriglt.!.ruri,!.r ur. Lrd, a6r,tt q ro rr,}<r rh< ir.rl, or ,^. ,,* J--f." ,rurdMru\rl s{r: ,,{,,rdur}. rl,.l t,hF onl, ,h<n (r^ ,lol., 
,y -6-,r,J.,i.,,.r -,r,.i|.L o,l i!.l.@r, {.J,Jl o..r,Erl 6.1 }\r.t rorotu,bJ,r, . .,o,n ,r,"r. a," onr,*.,-qL, -. rrMJqE b, w *rp.r - l,l {l A,



rrt.l, rh< tno (lrlr<J of nthu.
lhc cttc6orrrrtrorr of nghu har rnrprrc.J rlcLrrc ,,,,,r,,, ,.ir1clnc<rninx rhc rclrrivc wcight of rhc drd.r.nt .t".,.o if i,r',,,.,i.n6hLr " Cinl rnd poliricel ri3hLr, thc ro_<rllcd 6or 3cncrrrron ri4lr1

l-1tTl:11, 
rdumbrrt< rhorc ri6hrr p<nrrn,n8 ro ,r,,i,,r,t,r.rt Lt<r'r 7 .I(,r (r npt.. tl,c rrtht to rccUr y of lxrron_ rnrJ |rohrUrt rt. llrrrrr!ron uF)n ;xrrcnrl [rcalorn. Tlur. rhcy rrc,Jqirrtr,J .i rrrrtr,,,,,rllnd na8,!rvc rrthtl. E<onornrc. ,(xt.l tn(l cultutal rrglrtl, 1116 111crllcrl rccond t<nar2tion right.r. purportcdly <lrln.rtc frorn rlr< rrr,r<csr(ntrrl clrrl rnrl polrtrcrl ri6htr 'Ilcr<',nclt,lc rrghrt .rr*,r,.,,*rrh rlrc wrlfrrc l^tc ruch..'rh..ighr to worL o1o,,i.ir,,",,,'f,,,,,,,(--onra.;ucnr ly. rhcy rrc dcon6rl coli.<r,,. .,,d ;r,;";;,;;; ;'""llor.crcr rpp<aling tt! c!nc(ptutltrrtron oI hUrrrrn nthti iIt,<.r i.it rr mrrlcrdrnt rf not f.jlrciour lJorh rh< U,,,,, N.,,;,:r';;:'l:,,,r.[or inrrerrcc, dclibcnrcl{ .cr., to rh. orhc( rn rh.r, pr-"liL.l",rr,

rnt thrr ncirh(r ir inrcrldca to trud rlon<. Ti;,.';;;';.l,*:.,.rtrcmpr rr nnUn;, u lrofq.rcr si.gt.n .,pi.ini :i,|"" r,.'I,,,,.corlc o[ inrcrnrrionel humen righr_r tr-*_rll ,igfr" i"j ir*J".,r'.,.
ll.d ol c<1uel footing..i- umen righrr. t. .inrru..-. ;;::;;;;,,r,trlc .n,l inI<^rcf<n,lcnt _Lr-r rrc tlrc Ci"c.:n* ;r,i;; ;:;;.,;;:;;, .,

- Alorrorcr, thc dirtjn<tion b<lp

" sr,,,,, p,..io,. 
- i;';;:t;; TL i Jjl ::::,ii,:..',?:'j: ; :,tll;:::g;' ;':',H ill o1?'u,::*'-'-":.''u ii i',, r' i 

^,'.,.'i I i, r.'" u,,
i n''li' i J url' "u -'i'ii'.1"i:;T'ii: 

rlkrrc'J 
-dic 

hot orrr v b< t * c('|l
l,ocrLn rrtlr .h;;;;;; ji""";:': "tu"' tt tr dirlicult ro cn'ir!ie' r
rrthtr rrc, Llc buor.rru ,r,-r*.r,-'11.-']ll'rl. 

rn'J r"xi,rl' All lru;r6"
t. tncrtrrcrl,l/ rr"tul!r.,r,1 9R,rl .,

llrrrrr, ttrr 1o.(all(J tirir !r,,1
rrr,rrLl tx .r,,,,";.i,.,, ,;:,;' !r((irrr''l 

r'"'rdr"'rr) 'rr rrr/'rr!r'| rrel,(r"
,c..p<(r .n(r rrrv,ry (r.1p,rc ,,,; ;,,;l:i,1,",.:l'.'t 

r Ju!r'Ir). ''rr,'.q,,.r
Ilcceurc r,rf th. crdart.rrn<ot of rrriJrgcrrour iullurc-, .nd tha .n|t_ro,rr..rrr rn \rlriclr tlr<, <rrrt.,tll.t-c ,,-r,.r.;,,,;,;l;-:,,;,:,:r,.,,..,rr.,rr.rrro..l la*, r^ pi11 l,r ,.r.i<rrrrllyrrrgl 

""r. i,""n."r,il iii"u"rlu.rrcly rccogrrircr.l or prorcrrcd rrr rhc c.rnrcr( "r.,1r,,,1r1,,.. n,.
::::..::l],:,,,r,,of lrr,ra^ .rr,r, .... Ct.,,tr. 

";;,;;;__.,,ill,l_^,,.
1i,.".1,i,.,,]t.rlrc,.arrurrrlrr,^ lyrrrg L<t,,rJ,,,:.,.,.,,.;l:;;,.,],].,, 

",tra,l.tari,r oI lrrrrrrrrr rtrhtr

' :" r; i j' 
; 1,r'l: ullfl j:,. :, li :5; :,'li:.',il J,'J, ::l;i, : : I,,t

rhc crrrr,rs;,,..,,,;';; iiiil,ll,i""'", 
tlrrr N"rc r'|<rr brr"r/ J, s. (t!t<-'

t.,,t, n s u,i, r J x :; ;;; ;, 
",:i,'1, : :,i :;' ; :, I I :';:,]:,:, l; ::r,;1,:,::Itnul c<.rnrnrunitrtt and tlt (nrirofi,|l(,[..

ll. l':x.rilrNC lNrErxerroreL Lew axrr Tr€ [,rortc-]1oN opINI)tcEfrous Cul.r uers 
^rrD I t|t Lrrr.raorrrrE}{r

_1hc trarrc Lurrtrn thtl Jocutnclltr qrf r,,.,,.,,-.r- -or cuIrurcs ., rI; d,,,';.;;"';)-;:,;:,J.,.i'i'i ::,il; 
r,ffi:: 

1:?trutrncq c r plicirly csrablkhcr rl

: :: "1, ll., : !.;i i ;;; ; i;;;;: :1, I :-jl, l. ii:;,'j,*,,J., :I:,".1 .(nr .l.t(houl, irrrplicr righrr oI rrrrrrrrral *ff ,f.,.",1,i.,ir^.rrll,^,
al 1Lq. rrijr. r.r .turx, .r.-./ ii 6a.ra!0,.ruLla, r^!d l.r-rl.x rrn{. t qvrA l!4 rrr b0 t^,Jt'!trl!!r- rral,o Lr).,i\< J<tL<ali!, .{.vhqor S.r "t r u. ll.r )) (,x.!,t u-] \r l.rr!..!i ,r a, q uaul F-{^, !r,/<rur.!,. !'rvul !arl, qJq!..Lk r. u.cu. (dr,!hrurl rr,M rldr [x.rjd l r) I L<, !r .r!

rrukr\...i1 !!rur.,/ r,tt,r (! &)(t
,a )l (!6,v,v,r

rl<s r,a!rr GJ !,tu,,, -",r.,,,
L,l.krt .,-l qt.r rh!\, l.r, i . r-,r I ,rlirr, lJ.!.,r:<lr\

!",'uo,'a!u tur^r 5<. r^,r.
lr,rrr, brrn.r Lrl,u trrarE rr_t,,,,

.r I l9 | ,O r/'J

), t < . I, ,{t r,\ A I Lrrd alodrd- .r' (ot.qrun 
" r"--*-ll,'I'iI." Y'".,"1 '/thD ?rur'|6,( th.n,r.,{',,.,,

rul rt ffi .',,I+;,lii-*tn:{.I,}l : ,J.,,:tiil,i:
Ritbd.' .vr.: ;t"--'*[',ltr').LIr<h Rtu'Lr 

'6 16,.,n,',o.^r r;"h.^

- 
.{ s<a}r.,\ tart€u< n,rrJr,tbl- Ir.rr/. I Ir, ror., Rd r. 1(rrr)) 

Ictun nrahu .^,J rn. (rn.r.r. th6,, ttb)L
. | ,J
.l ar . m.I., oJ P)t,r..t rhdr. rh< {r,ru*Fe, o. refrM q-, ,^,, .--".1::-l: 

*'a^ 
'|'d'|!qr!.r',,'(. o, (r.r!<.r r,ri,,r

;: "i ;*,1 "i,-t:',1,;: :^il: i: l'li l:,,:, ;:^ :';:i'l,,i:: ii;;',;'l(r'.!, \n--,a,.. ."" .-,,,..,,,i,i, ;;;::,,;;:':,:":, 
r,v^, ,^J 

'e,,.,r,,,,,,e,,, 
r

rhrr '.J,nJel .^,1 t,!!, irrh rrt (.,.,.,.r..i
.. , r D.--i.,.. rr.. r,r,.,r Lr ,",.,- ." li' 'l'it,', 'i"r'ii.r ,r aw, i,.. ,,.J ,, i ,,,,.
rcr,o r-t,r ^-,. o , I I r- ,n lr,, k,rn,l ur

r, 3, I

S<< . t. l&wrJ,. r"prr

:; ;:-;"1* 
h rr,< sJrhu or

.6 l,dry Ii6t o rirr i,rid

Pa,r,l(\ ,utlt nu. 6, .r l6

S',,pF.l or l,h-,1 (.,,,o.m.^,.t. 
^ otut.J.,n nun lrn.,,l!.,, ,tr., r\r-,*r r,u,rD&l 

r'd 
'ulr"'rlrn"r(r"'r'{ """' 'rr'

1,,.,,1.,-^,,,, ^:,:;;,; 
".,;T;':l: ri::::1, 

i:il::::l_::, j,..:,"1::::l::*
lUl'.,lh.l..,'lo"'...,,,,,,,'.:,;,,-':]:.'].i,
neh.n ,<,s .^, ,,,, ,,.;;;;"; ;:'r "rr"r rnJ L("rr"',.,,,( ,"J,.'..,"., ,, .

.. .,t.*.,* o, . h^,( r,@p o,,r b.{r, :::;:,;"1 "' '"' '; ; :.:,; ;.;;::i
"', i':,i:;'1.';..'.1'. :""'.' ,- ,,",,'., o v,^M r,rh,, ,6e ,)u l,,o,)
,,_;:".:,::i":1.:.;,:,1j,:i:;,:1,;]j:,,u,,,,,cJrid-'(.,,..",,^.- ".,,..,".,
^,s",,,,,x.,,,,,;.,;,;::,.;1.J"1:i::;:;^::;;,.::,,,.,:.:l.j;,.;:,..,,...l l..l\t.lrrIt.-r t"t,ttbrt 1..,r t/ 1,,,r,-rr,( ru,,,r,.. rr.,.J,,r.,r.r.l)rrrd..rl,,,,!!, rh,rt ,;;.;'" 
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lltt,t<tttt)tt \)t t.,tt,ty, lt<.n\,ttt ntL;t,,, {.( ,trc,,,;;;;. ;;,;;;,;;';;:i'rIliili,':; 
,,i;';,.,:;ll:,:,,,::.il;I,;1,

tltc t4l,r c._r,lrt no( rulrf/ ,til,upi,ug rt,. r.,,,r,rn.l :; ;.r;;,;;;: ;r,..I<rtn rutq ir could p.ohibit lh. .lt.nrpr! uf . ro,.1.,g;, ;,^,1',,,ItnPo6. c{mpl.tc rsimilrtiorr on inr.!iginou: -,n,,,u.ri,lcr.i-'i.t,.
llltt lo 

cutru.r!1 paniciprrion or mininiat ,.rf-a"...i^",ii'n. ,t",..rurc, rs prrclrc_rblc rnd jurrificJ in Ii6hr oI hJrh ilarc rntl forci6ll
li.r"ioi: upon indigcnor-rr cullurcs rnd thc.nvrronnr(nr. l,lorc [r.rn.oljnrnt! y. clartrl: rclrtrng to culturc cnt.ril thc right to crist: cul.turrl rurvivd Tlc prorcrtion o[ a culrurc fro,,, .,.it,no.;a.,]i"i.-rt,.
corc of tbc righr ro culrural paniciparion-,r

Tlc right to lifc rnd thc riSht to rccr-rrity o[ pcrrcn, prrrmount in. all h-uman righu .t.ctmcnLj, ".,. 
,lro .t iitu. in lh< rrrancr o[ in,lir<.nour communiiio and thc cnvironnrcnr. Wrrh rhrqs a";1,.-.;;;;,ntcru *hich 

. 
cor.rkl derroy indr3cnour ,.r.i,o.ro_n"n,.ir. 'it,.

tuuroc.!ron oI l,.r*.lying irlenr.lr rluc to tlob.l wr,rrurt_^i i.f f 

'.,

::l]"il.r,: !4rion! on indigcnour trndr 
-wtrrch 

r.e,"d;hr*i^r'.^,ragrtcr.tlturrl rrces. lhcrc nrorl haric hLrrrrerr righri ,f ,.fi.p,*1^".
t ion rr rrc jcopardir_o.t.

1tc righr to lrfc an,l rbc right ro rccr-rr y o[ p<r:on !.rc non{cro-
t!0tc rld uruvcrully rcgardti r-sfur rogcru.r. Nlorocvcr, tlrc right to

x

.t t+,r - Lt tr-dd./ I@ &r[,

" -.. ;, ; ;;;; i ; ;i#.,""";: 1T i,x.Y ii"_*,i Ef ,1
llr1.r. rt.rt O---a- HaiJl. r-rdll. r.ijru nrrra ta cvrron vl.;'-.r*L;;u<jorr.. !r< pdlt C&.Icfu !d c-dr!.r tEie .rtl U" O,gJ-,,""ECi i,
lt Y.tly^^ . (r%.\ 

^r )r.x (Jx(*-1Er tu6., nr!ra F,rnrlr, Lbo...u.d.t,oEErlru r'oorr.al 6.tlorEa') S<.rE Uaidr.l D<L^.h./ ri...,. - "_-,--^rrsr .tr.. r."na cr.,.o -,,*.-,-r,-Er*E-iiir.;i;ff i:?,]iEp.i.r.{ U ll I Ltt ,t (ttD) (@&, rr.r.a o, Or !r.!r(Er oa AJ,Eu Uor, .to{Ei&.4r Fa(Er l,iJ,rlurt L"* 
^rbLr) r.ur*, a,u.".r,. ,""-" ;;;,";;;,;(&tu]l, Er. u rwu(q yrp rldur, -..r "1.^t,1 a,o,ot.- ro. n,l".rpJ,o

)O ltioliLo Rq!\ ,!p.r !& d. r! l1}r I p.ord&. Be"^li u n _rl* (lr@ !6 xLj.&E .u @r!, htut,. r (t^r.n ro rurrho)l u,.j k!o!6 - Drarotk ol)x tulnu / Parrq,"rir na. 6. ,, 6
tl E,h,urr. .ld,.r(! ri. J(rr}r .J r .llrv,,

.,." .,,,," ;",;,. ;j,.^;'l ::.i:l; ;1J:1 11,;...,1 :L::t:fr I't(uorGn (]<,,r+d<,, !n 
^,hrliu. 

LerrL{ 8rr-,, or,i. ,i.,.,., 
^_",-, ,i,-;:""."1,; ilT;iI,.ilr+r-cv,.v'r, ,apG,\

,r 5d . t Clnh"nre.rM r6,/trr. tO,hn,rrt r (ri.J.). U l/ t\r aCthrC/)l/!)/lo)/19r. (.{.Er) (t)<ud o,. rru lo tr...t) 11,r,.,..r,., t.",-n ,... .;;i 
-

Jl (\.n.[r, .rrl,..r,nt rh( pr,rq+h, cl tat(. u,r rnrr tuh ktt,r<rrLe M.lFarrld !l rn< llrtu rFrE n,qr l"&.xr,,rl r,",_".1r,- tu^r!r. Iti C]*rF .j t|gmu lirrho ,O (lrrr)
,_t 5q Crx lflt. lnrtr.rm CIR t(). t6.6. Ot,,\,/S<. tJ-!/|1t.@u.9,.. 1(tflr).Guhkr. Il. tuahr ro t.t( In,J rx. rut or r./oa t\,ot,u,l,r, f .,,^"*, ,.,_*'r r,.1, ,

l,f. l,.r.tit,lr...rro,r r<ru,,r L,r.,rl,
a,',r ,.,1r,ir.s ,r,", su".,,,,,,,.,,ii o;i:;i,ill;i::i;iJ ilJiI;i',ilfi l,:lrllOllnt froltcicl lo .nrur. Surttvtl oI f.,-our' ",,1,,n " ,tita;,
luritdicrion.rl

Cullural crtinc(ion it r gcnuinc psribilrry for inr!igcnour comrnu-nrti6 th..at.ncd by .nvironnrcnlal dc gra,lation I ".];t*;r;;i;lr:rvc. cnrpharically <rnphuirc.l rhc irrinc.rrc,p,r,,r"r"_J-r,iii,i..r
rlualitics. of rlrcir rclrrionship c.irh rhc carrh "r,,.t .* **^iiJl.rhcir crirrcncc.r. -llrus, mcrnb<n o[ inrJigcnour ."n,.uniiirr'to".
pa5tionatcly advocilcd for prolcclion o[ lttir nrrirc lrnds. Thc Coor-
drnrtor of thc lndian Nrlions Union crplernr: 

-Whcn thc govcmm.nt (ool our lrnd... thcy e/antol to givcui lootltcr placr but lhc S€t., thc govcrnmcnt. 
-will

ncvc( rrndct:land llttt *c do not hev..tlothcr plrc< to ro'l)rc only p,rrsiblc plac< for {in,!rgcnou:; gopl.'ro t,,..'nJ iorc-cslatrlrrlr our cristcnct to sF-rL to ou, dofr. ro rn ^f roouf nstutc, (o wovc our lttcs ir rrhcrc our Cql crcatojut. . . . \V. rrc not idio(l to bclrcvc thlt th.r. rr f\r$ib,l,ty;ilr[c for ur outsiJ. of *lr.rc lh. ongin of our frf. ia.- fl -rr..,our pleqa of living. r.lo not dc6rrJc our [irin1 _"Ji;;;,
rcap<.r rhij lrlc. . . . fllLc onty rhing *c hnc ii tbc ritbr t;cry for our dignity rnd thc nccd o tjrc in our l-r11d.,,

A-nothcr rucrobcr of ra indigcoou! coro.oruoiry larocota.l tbc plighr ofnatrvc p<oplcs, dcc taring:

l'[bc rurot *ry to Lill u: ir ro rcpcntc ur froro our perr ofthc Er,rh. Ooc. rcf,.n taJ, *c will citbcr p.r-b ;&;;;

Colorr io TL F.i.tr b l_ll i. tlrdtuddrJ tf fRi'arsu al t g t f) (.tt, !o Ur. ri<hd.r s,E-$d-rt uo LlLrut 6 r!^-l @(r, sa c4 ?or, r^r-^;1i;ff*', -r'rE\'.L/e,F*rrlr',,.-n-'y;;;;i"' -" ^ " ()EA'^4 L't/tr ot\ J'\ r'r r" | (r'rtl
,6 5... . t . D<lr, td- o{ pINDtd Lwo,., c*; ;;;,;;*i',: x:: .j *.'.y, c6sr, A,*ur, o..r<

I::,,:r o_, * ;;;:; ;,I;,,:,,';r;ir'.:l lX,-ii iIIl,1" Trrrln).'(r9tt) 
^^.rr t||. I)qturrd .1 I twy.a F or{.ar h o,. t,rrq. l.r kturE

1.1.,.,.a-, D',dr'6r C4^qt rr.r+rl Ar!,a,^rJ.j,d ldurd l.l! !<,!< l^i.r, rrlrJ,r^ YNrh Cai(,1 t6,,r cr(!io.,{! C(.-nu,. ,., n,.! " r;;;,;';;T:.'-Io"<{ 
r'-r 

't'< 
rn€M'|.^.J tNrs r,q,,

|,, r ) ) ^^d r r " r n * L*";,-,, ; ^,,_ : ::j" -, LT^ j,:i i:,;:".,:'.,".je,.<,, o..., F o,r t^r,,.'* *, *r-i,--.-:,,-r,i, d -rt.Itt. t,rr,*r,x. (.,rn, .r r^...
: :' .'' 

*" 
: - " j ^-, " "'" ;;,";, ; ;:I;";, ;,:l::":'.: :i; :,:, ::; :

,l 
^ 

X'rnrL *.CttJ p"r,t,. tiu,r^,,,,.^-"",",",..,"";;,. ;"": i',:""t 
t'" trer' c\r rr re' Itrt qedqr '|' oe,

s
(rl
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P
e)

our nrrrldt rn(l tPiIl[r t'll b< rll'rcll to lllrl w' (lr(l rrI llrrrrl

i.-irnt fo,,,rn *.y1. .tlopr fottrgn lrnguagcl' !c('l)1. ror(rtIl

,i"rr"n,t.",r br,ld. [o"'3n pnton rroun(' out rrr'lr3tnot'l

rlrrrrr-l lthrch rudocrtcr lurl ()r.r lirrr' *t l'rrt rrtrl ttlttt

iliy .,,,r .'.n,u.rry dit or rtc clrppl6 rr ."' !rrll" rrltl" llr'

, ;;;,,. oI "eslrrrrlrtion" into rnothtr roctcly "

llotcovct. b.a.utc thG turvivrl of indivirJullt wtllrtn tttdtgcnoul :rt' t<

;,;;;;I"" r.!cpcndcr! on 6olotrcrl re,rt'ocrl rnrl !(lrptarrorr' J

,'i.,,r. f. ,i. ."tironm. r of rny 1'rrttculrr cotrrrnurrrty.crru[l t'rrrlv

.!rrrulrt thc ttlrtionrhrp L<tw'<n thlt ('llllllllrlllly 'rr(l 
llr' (nrrlr)rl

,".,"1 i...0,", .'.ntu.liy to dlrc:rc ol ttrrr'lroll
'll,rt. it rttrnr lllal clrinrt lo PtcLP' tnrJtgcnour culttrrcr rrr'l tl'c

.nr,rJni.t.^a.r. Y lbtc. lloe,,Gtct. procalutel colrtlrilro(l 'riit 
urr(l'I

thc Ulrtcd Nrtionr rcgimc *hich nri3ht frutlrrlc 'vcn--u(tcnl.(-lirnrl
ii,.bn,,o,t.t l'roto<oi to (hc CoYcnrTl of Crvrl rnd Polrticrl Rrglrtr

.fio*r',"J,"ar"f t ro p<tition inlcrnrtioo'l fotr or ttibunals' trut orrly

ii,i. co-pf .in.", i, . p.rron rubjcrt to thc lurilJiction o[ onc of tl'r

;i;;;,;;r-'of thc Proro'-ol end her crh'ustoJ tJotnotic rctttcdro ''
t'ir,h.r. rt. Cotcnrnt rllo*l thc lluorrn Righu Corrlnrrlc'' llr'
.oni,oring L,].1y, lo usa iaformrtioo luPpticd try.NGOs rcarttlrng

i*"." ,ijt" ,ioi.t,o^. bul only "unoficirlly "'' Noocthtlcsr' l'rtr
(trrcr ljuc hcr oLtx rvo:

lr rr clcrr .. rlrrl ioforrtrttioo rupplic'J by N(iOr lrrr tx<tr

uj.rl Ly 116l mcmb<n (o[ rbc Cr)trtnu{rct) in lormulatirrg

qucrrioru. .. . Onc mqobcr.ati'olrtod' .' lb'l (bc Conrllrll'
'" L -ould brvc bcca 6ffy pcrcat lcs ctrcrtivc vitbout NGO

crfEtrit - . Etly in abc Co6oilt"'l prrcticr' thcrc

r p'p,crr al to b< ro uodctt(lodin! "-' tbtt informrtiort coul'l

tx'urc,t (roru .nY outsidc aou,ca'r\

lndcc,J. tbc borJ y rtrich ovcr:<t: tbc irrtplcodlt'tioo o( tlrc [C\)5()c]

-.,t(,rnrr. rl,r I.,rr,o'r,r. rrr,l Sr"rrl ('.,t[trll rrrrrl'r l]t'(]i lo !ut)

llrl srllltrr 1l.l(rlrtrrll lllrl rlrrtlrt cotrtrit,utc lo (ull a'l'i uIrlr'llal
rcrotrrlrorr rtrrl tcrlrlrlrorr oI lhc (ltlttS c'.:rriurroJ ltl tltc Corcnut "
Ntrirthtlcrr. o.llhcr lh. C.rutr.rl rr,rr tl'c llunrerr Rt3htl C'rtrrtnrttct

ntey trtrlc t1<ctft.: tctrlttltttcnrl.llolrl lo tll' C(n<l'l Ai5<lllblt; olrl,
gcrrctrl rcr:orrrrrr<rrJatlolr! .lc ecccPtrblc 

l
'I hur, qhrlc lhc Unllcd N.tiollt CovcMrlti constltut' r tltnthct^t

allcltrpt lo r6lruclu(G conrtnttonrl rtrrc brl.rl inttmrtiond lr*' th:

,,,acl,i,,a,y of tlrcr< le*r ttrttetrrl [t l6rlc ott liiounl of (h' btorJ lr')r

llr.rlrva l)r.s{'lll)lront l,lv(ilt(.1 rrl,l tl,c rrrrrnarr'r< ({')r(lttc lrrl'llJ3'l -
l,otrntrrlly trot. rrrllr!clr!(. thcn. of tlrc P.rtlblc uta of huoren nghts

lr\,Y lo l),ola(l io.lr3<nour t()tr.lrc5.lr'l l h"lrr ll orrlrl'lrl r'c l'tlo^rl
lrurt!tr ritlrlt t<trrrl6

Rcgiorrrl covcnrnr:, rnd rlrcifrc.rlly thc Anrctic:n Llonttn(ron on

llurrrarr Rrglrtr, trrulllclalc trr etl crcclrttorrrl sl, thc rtgItr turrrn
tc.rt rrr,l tlic lttcanl by wlrrch tlt'rs< trghts rtc to tx ptr'ltctc^j " I'er'

lld lo lhc Arlr(llclo Colltarlllo,l 'tt'< lo 'c'([rt 
(llc JurtsJl'tlon ']'

lll(..-Arrt<llcatr (.urtrttrtsstolt orr llurrrrrt Rttl'ti Srtrrrfi'llltl,''ttril'
.11 of rlrt Corrvtrltrorr tttca lxr\rca to llrc (-orlltnriirulr to coAtlJt( [xll
tioru lo(l8cJ by lx(lort!' tloul't ot N(]()l - l:urtlrcr' r(trclc lo oi lt'c

Rcgul"dJnr of ih" Iu,.i'r,,t.ttcan ()srrrusiiotr orr Iluruo Righo

allriw: p<titioru orr txlralf of rltirtl ;'<rronr by io'lirldur!- or troul'5
lcgelly icraglrilcrl in r tuctttt'<r rtrtc o(,tlrc OtSrniutrott o( A-rocrtcan

Statcr. 'l1lur, tttcrtrb<tt of indigcltour'cotrrruurullcl th<luLltct or r

r(Ptc3<!t tivc orgeni:rtion etc crtrlxr*crol to 6lc t'lit rtllrut rLc

: trta
Subctrotivcly. . n<titiooc( cen ic<k 0tG"utioorry 'D'r5u'cl 

lo

rvoid irt<P.rlblc dartta6c to indigclour culttrlcl cluol 
.by 

<rrruotl'

ruc!lll dc;1!,J.tio,r. Aniclc 29 o[ rbc R<guhur'rru ptorido' ro g'<.ru'

ncrtf pttl: "llt ultclrt c.lLs, wll(A it be()ttrcl ll't'3!rr) lo rrorJ

6l LSC 8a l9l,/t. Ufl L(\)R SlrP (tlol) 'r lo l,,lr tr': t-'l I t I I / I I ( I I r r) '

6r IL..rtrr,nl n'dr'.^un' ot ''kr"rno^n l" "' "'t r^rrr!d'("u r" tr!6!s 'I
ausrr.. a'.1, .,il (ulr!rrl 

'tlhu hlru* ol rn' '4"! 
(u"'t'r'r' ! !" [r' ''l "'!nF"

rl,. r,,tr.n.t!.tl .onPr,i erd(r rrJ rl'' \t'n''elr, o/ r'""'o""1
l".rn('..(. !l rr..* ldlr 5<r I.!rrt. t@^!n'<- !Nrl 'rJ !errvrrl t(rrnrIn 'r{ lt!'J

wo.U llv'tr.n t:1r,u tN ra.r tlutrr, ll'dlr liol'r^ ll"u'" 8)lhu '^ lnkMl*n

trt lt, )rt (Fr(,on ol llll)
6, 7.ul-&' (;{t!r^.^ [!..nr'rld rhrr rl!< 

^n{xr' 
C6'orrln u -ti'r't' LL '{'

.nru'r!-, .,., lr. r.:[,^t !qYr'Y,r !r 'q U'r,t r"' r1't!rLAl E' '^ 
Inr_^rr'!J t'_lt'

G!r,1,^r^. l|.. l,or-r-r / ll! '^ lrthn rA rr< '\n'r'! l'rr fr'- 'L -J l!'"!q i

ln(,,ur!..r ll"rr,.^ Rrtr'u, r"9'r ''!' 6' tr 6ll

6a AE/itA Ca',..r@ o{ llu'ui trlh!t' oL.^'/'t lr)/tt !J'' otlrlr,''rMt"'J

t

ll wqld C!c,!cn ca l6.d'r6o.. t.c?ra. ,jrhu ol t)< ldli3ssr PdPl- lo rh( L'th

(.rbinBrr r. d{ Unrrl.l Nrtln lvcrti!3 OrQ, u l^'lildld Po'',L^ lcl' llll)
,r Lrhrr.!tia,.a dd-! oJ di,6.6rrJ 'rPlu(rie rBlqJ' tl< d"r'Eti' of ^"u"1

uur u-l lq r"Lot.'q lr.tr^t u',1'rc6t urJ rh' '^t^"(rd d drsx 6' @!'r'ri '"'l
rrii,e',,, rs,t.,r Cuun,al r}r F,6r'l 6Fl d tlo{i/ (lldt'r' 

'r"'l( ' ''{"1'r
d.m'.r'i, e .E {rdNrlr..1 ulrr'l rd6 ,!@, lo 

'"ro^ 
l'l( u t{"l'l( S'(

Yls.h, a< r,p,. d. ,J..r !)
aa a.'u Ilq Ina'-d.rJ lltrl ro Pirrrq A l'r'1, o' rl.r&nr UEI bt lnr'rn""'"'l

otr..rr,rk-. r. U.rlr.. rn. l"cr'rd!.1 ! . l"!'u.' l"lo'm.r'e' 6 'r' vpl'rren ol ll!d''^
lJaht! r. l^r nrr6.l rlrh.. lJl,ru ret'r 'ok 6 'r ll'

!l /.rh.. t.a.r,"r U^!., rh. Co'.'Mr / C'"1 '"J P'l'r'"1 Rrlr'Lr rl'' l"rr t''r
t..,r or In( ll"d t^ R,lhu (sn^,$'.^ r. 
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tlrct).t.bt. n.ttt,g. to 1<rtoi;, r/r. ( o,nr.,irrrrri r"J/ r(itLi.,r rrL.,r I r!,v'tiond,n.rru1(, tE r.!.n to.vo'(l rrr.l)arrblc rt6'hrtc ., I u.
lhcr, lhc f,<lrtioocr nr.y ur6c thc Cornnrrsrorr ro r<(luc\r r l)l{)rrl)r
tcply kotn th. rt!(c in "r<nour or urgcnt circl or wlr(n l rr L<lrcrctl
tlui thc lrfc, ;xrrcnrl inrtgnty or hc.rlrh of r lxrl)o r! rr rrnrn(nl
rJarrgcr "' llrou6h rrrrclc l, of lhc It(gulalront !rrrl. nror. !.1(rrlly,
rrtrclc {6 of rlt. Clonvcn(lon rcqut(c rthra r)n o[ nrurrrtrp,rl rcrrrc
dlca, urtcnt c-rrta tovcrn.r.l by rrrrclc l9 <_rr rhc f.rrlur< t)f (1,)rn.llre
lcgrrletron to rrlord dr.rc p((\-65 of lre, crculc llr. lxlrlrorl(r frorrr tlrrs
r crl0 it arnG n t..r

r<r"tr"r,"8 lrrl< r,,c',rt, i. r,LC i ,1il r)rr,\tr, r^!!p, rr.drtruIrI lrnJ>
ulrl!rdr tlra rc5rtv. \rrtl tr oa trc.( yalu t Nrtrorrrl I'rtl r.

lluaorani frnrrlics porscsr lotr on wlrich lhcy plrnt rntnioc, r crm.
nron lqxl 3ourcr. and plantrin end tnttrat. b<t\rctn thcru. huotrng.
frrlrirrg and g.thctirrt alolt th. c.y llrcir rclarir,,rrshrp *rrh rhc foi-
crl ri onc of Etrvc 11<lxntlcncc an!, rc5fr.cl aj aa(h tcrson tha notnldic
llrraorrrrr rrrbrirt on tlta pltntltf( rnJ ,rtldlrfc of llrc Arrtuoli. Ar .
r.5ull, tllcy havc tl<rclofrrj !u!1.]tlt:rt)lc rrt.lhNr o[ r.5orjrc< uJ<
*'lrich, tlrgugh rcquirirr6 lrrgc tlcal. hav. prcs<t\al rhc brologial
riclrncsr rnrl natutal ptoccsscl o( thc arca.t,

Furthcr. indigtloui cultur6 o[ llr( A,n.ruoni. li\r thc llurorr,niv6l in th. .llVllolllltrllt D,ofound tpntu.l v!luc thit crn only b<
!plr,c<rrt.d, r[ not [clt. by oon.rrdrg:nour J,<oplc. Elcnrcns oi.thc_
crvitonnlcnl luch al l:lcs, rcci. lnd *il,llifc trc anirnrlcr! by rch-
giour rnd culrural [orccs rrhrch p,orc€l tnrl rny:rify indigcnous
comnrunitics.r'

Conoco Ecuador. l-Id., r tubridi.ry of rhc U.S. cornprny Du ponr_
lll.nt to build e l7i !ilomrrcr rorrJ arrd eurilr:ry ro:,lr tirough tlrc
forcrt in[el.ritcd by thc lluaoreni irr or,lcr to corutruct enrj nreiritr,in r
piJxlinc lor oil crplorrriorr I' Srncc l9ll. thc totcnrincnr of Ecr,ra.dor
hu. providcd forcr6rr corlotrrronr *.irh coocerionr. o, .iBlrtJ, ro
crploit lrrgc rr.cu of llrc Orrcnrr for oil as long rr rhc arraict 6o.L
oil, in coqrorcrciel qu6o(ilrcr. Ar of April 19a1. riprorimrrcly
610.0Ot) lrccrarcs of rhc Arne.zonir *crc bcing crploircd'(or oil *bitc

\

lll. ExrsnNc REuEotEJ lN llu^t^N Rrcrrts Larv roe
lNDrcrN Eout P totl- tl

A. . 7\c lluooroni in Ecpodor
' 'Ihc lluroreni rrc nomrrlic hunr.r! rrd jethcrcrr tlrrr havc lrvcrl
fiom aimc immcmorirl in thc &utdontrl Ameronir b<t*c.n tlrc
Nrpo end Curerry Rivco.E With populrrion .ati,n.r6 l.nting froor
,15 to l0-lJt'. thc llu:orrni rrc r rnrell trib< rnd rhc lcalr essrrrrlarcd
of thc rir rcnraioin3 indigcnour culrurcs irr rlrc Orirnrc 't Alrprori-
ourcly 6vt.rirths of thc llurorrni livc *irhin . ,cscrt( on..rcnth tlrc
rir-c of tbcir tnditionel l..itory nc.r Yrsuni Nrriorral l,rrt." 11rc

6r. fqlrrer d ln. Lrd-A&:iu Ca'airre o.! ll9Jtg turhq OE tt9lJ\/
I l.lo d*.a (ll!)l .r! tt [rd6.r,ld l.3vr.rEul.

al la .r! }..
{1, ,{Urdr{ rJ! }t A!.6irr C..'trtic, l,! .{,
XI Th lelareria .Ervd i [i. ...j6 dE ,.Er ,o{ lo!.r. & . Rsrtf

RA' .r tl. Cau! rd l!l-u(a.l t^w!.&6t 1 L.r i. l- .rr\ u. r.rl'or .at!u6l !F
lorrd. .rJ &!rd .@...o oJ u. llurorui lno tro.. tu'rl . au.ro.J c.,!r{.t in
Ar6reFforr.r rh. tEld lbl o, t@t.q rt uicn rdt rh. ,l.drui to, ltt
,qr }\1,.. tL .!(Lo. ru .l& la o.iu !o.! l.b. Ero.r or rud'6 K,ry.!'.! . dro..r $r!
r!. ll..arJ llryE Od.q Co.dl rho !,ol 6 8.u.,!, .,n ,reJ6, rrr ;'p!u oa o.l
&nlrEEr @ r!,. 4 A.a, .^J.U!{i. cJ rh. AtuBrrA uJ rn. Il.!k'r ll<!u d Ogrr.a
C^a.:L!. . s-.ldr 6 t,drllfuul ft ^^'.a .r rrE U^oulir ol t.l,lorn.r .r t.,1.r., r\r
rr{ nr.i rlx @(e oa ll.ldu ?."1..n 6n.6Mul,I .r.n. C./r fo".,.r.r'6..
l-a-l<a !b..so.r ru.tt ro .'M'^. tn( o,rdp:.n.:\a uJ rrporu o{ C!,q,. lE. u
l!<, .d.k ro rL. llggw S< ad.rll, tur.,. R.pjrl 6 rn. ll"o[a,. ?.6r .eb,nnra, ro
Cltl I (1..r!E t}7ol

ll. Cqqld. Lrnl UE C&l<u i. I.op(rl ,r!.lo.ou ^ C6rlq!. or,n. rl.^,r.Bor
:tA lo l.lr4 rr.6.I tlr - &q.td. Ii   n!6,r. O<r.,rm.ir ol L.ndErF
&!t{.d.r( U!t6ir, oa crUo.!..r &.l.l.r ,l (rlrr lt9tl,

rL tr'.t !p.r F.t rO..t l. X.iatling oeh.o(. tl..r t
ll H!, tlvdui r't h'u.ll, drral into r gto'<rorrr. '. oi6.. ro u< Cntuir^'to:l bt

,r^l.Elrld ?d&r nE@iE -rto .a. D.d o, rr|. t.hh.r l.rt,i"r. ol ( r.rvrss
&r€ llcl.n lr rr. t* ldr .,, ..mo.ql !p ro.,tl'rr F16r oLh. ll-sr^, I'dt rrr
lqr.l rid.t6.L.j Lhdi 6 r. .r(. k! rh.^ d r.nrn.J lh.r o t'^.1 r(t"ro.t llo..!.t. 6,
rh. l.s liXrr orrr!r6 1.6 r.,'.,!,, ,r-J.^rr r.'.r 9ol.r<.1 l,e"t. i(sErl rk

r[i,i..'-id o, x i^t .r .^ .lot o, Aos;.t Br{ulls b, &Sor{.rnl r!. tdor !. .!.iordEt oa 
^oqEe 

ql ...ntsq t. Itlt rk trr,!fuor o5r-.,o. lsorrk t.rEea.!nr. l. lttt rl|. to,qn,tt^r tr..rat 6..€rr r, ur ltldqi. ,J,.1 &rr Da 7q.r l; C€.ulJ.r..{p. eL. ,t..r totl
,a Y.r{i H.rEuJ Pqt Lu..6(!J i. ttrt.r\r. oiAJsol Dl rxnrlr. ro !r dE./lb. rq!. drr h<*rtql, d,(.x .& I.tr I-rt.rxlrr F{,.---r', ur! rD. L!\r, s.cu!.rltlrJur .h<l tulr^l.a . (&r^ otuRrst .ar.@tuu r!. {rr. lri tllErEan.ru,<rt r,..r .,!J rt( t., tsod. t.r .!r! uri.gt, p*r,r. j-r t,.- -p-.,,^rl C-..t..r,.. d. OrJ.e d. t. vrt ICURO^V|). -,E._-r-.'-**; ;;Ab.o!ltlr . t , .s'l .t.,tur r,,. .ut. rn rb. C<Nr,r!ri,t J Can .t t.Ltld ,. 
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r^otLcr J,Gl),ml hc{tf,rca lrtr. ln lh..rploralor} plrJs< ol (lcttl(rl'
ol(nl ln edrlition. rcrnc ?,5m.OOO hc{t:r.1 w.,. grarrlcd to orl inlct
6tt b, lh..nd o[ 1989, ,:.lr-rding lrnd rn bolh lluroranr lclrilory arr(l

)'uuni."
Ar of lgEE Eiuador rcccivcd 4'1 , t rc.nl of lli.rfx)ll rcv.ntr(1

tiorn orl rnd oild.riv.liv. Pro<Juctr'r! Al lh< currcrrl 'el( of crplorl'1'
rion. how.vcr. lhc oil I.a.rrcJ rr. .rp<.ldl lo l1Jl orlly l.n lo tw.rlly
y.!r1.& In l9E1 r.n cnvitonmcntrl bur.lt wlt crcal.d wrllrln llr.
Ecu:dorrn Ilinistry of Encrgy rnd I'lino. [)irccron Ccncral tlc

l'lcrlioo Arnbicnt. (DlCEl'lA).r' Dut wrthout .ullrorily lo act untlc.
lh. crittint oil lr*1. DtGEl"lA her bct n rblc lo do lrlrl. rror. lhan
buic nronitoring of lhc cn"ironmtntrl cfcctr of oil dcvcloprncnt "
lu rcqr-rcru for <nvironmcnul imP.cl a5i6!rltcnt5 ll.va tortc
unhccrlcrt by lh. oil colnp:nrc! t' [tor rtr I).r1. Corroco lrar plcrlgc'l
rup5rofl for "cnvitonmcntrlly rr=ponrtblc dt'cloInrcnt" tlr.t *rll
ncithcr hrrrn thc [or<rt nor ello* colooirtr rnd orl worlct: lo lhI.Jtcrr
indrgcnor.r communiticr by conrp<trng [ot ll,crr rcroutctl.t'

Dopitc thc rcrtrut.ncct of tht oil rndlutry. howcvcr. oil crplora'
tJon, crploiutron end trrnrgxrttrtion cnt:tl tc"ctr rrrll !ll,l llrr.rrrlr
for botb thc.nvirprrm.nl rnd thc llr.rrorroi. ln lhc crploralion pherc
of oil dcvclopocnt thou!.ndt o( filomctcn oI lrrrlr rnd lrundrc.lr ol
bclrporu rnd d(Loruuon bol.1 for r<irrnic involrtatronr wrll icr, rrd
dilrupt tbc [r|gilc rptcorr o[ lhc for6l lcrdint lo .rotion. pollutjoo
eod rrildlifc dirprnion." Thc Quichur lrib< hrvc rc portcd th.l thc
rnciclt lpirit.r thry b<licvc inhrbit thc Amrronir hrvc rbendoncd
thcir chaio o[ llcrcd [.rl cr linct thc crploitrtion of oil in Ya:uni."

E,rplorrtory drillia 6. rubrcqucrrt lo !.iroic irr'erigetioru, icquics
orssivc clcrri.o g of forcrt-t*o to 6vc b.atu.: for c.ach wrll end tcJl

to 6Ilco bcctercr for boardr ustd (or driltint plrtfonnr.l' h.Iorc bcli-
portf bo, rrill bc nccdcd tb u.r rcquiring tbc dcstruction of ororc
woodcd ercr" DriXirg ircU prod uctr toric, rcidic, and rlkalinc

-rstcl lrhc p<trolcrrnr. naturrl grs, drrllrng mu,Jr. rnd (otnration
wsr(( wlrclr arc dirchrrgcrl irtto:urror.:ndirrg rorlr or ttrc-rtnt ot
birrrrJ wrlhin tltc forcJtl'i t)lCIl'lA h.rs tcJr.:rtcrJ *r,JcsproJ
dclrrucrroIl o[ flora enrl fruna duc to thc Jtrllrng.E LrnJhllrog of
wal., .i prol)oicrl by Brrrirh ['c t r o lc u r r 

l 
a n,l Corr.lco, *outJ rrrrolrc

r:o I ' 
r ( r r ( r I r r r ( r r I , lllrrrt, or l(.clt!lc <oll1trorr ryrrcrrr "

ln tlr< crploitrtiorr plrer<, nrorc lrnd *ill b< clcl.ral aarJ ntotc *cllr
arc drrllcrl " t)lCllLlA rc;nrrs thqi orl rprlL frorn proJr.rction rt.rtion
llo\rllr.t .tcl3tirrg I ).tX}) lo 2l,qlJ 6alloru erc r br'*cclly
(xcur.nc..ir l-hc Slrulufndi rnd Aquaric RiY.rr. tr.iJirrorr.l 6!hin8
grpundr of indigcnous contntuniticr in thc Amarorrir' rr. no\r cort-

t,rrrilat.d and havc bctn rbandoncrl by thc locrl tnb< -
Addrtronrlly, tr:osrrif,rtrlioo of oil u heurdour lo lhc Anluolllrrl

(rvrroornanl rnd irrdi6,cnour pcoplc." Rordr built for orl lrr,rtlx)Il.'
tr()|l [.crlrralc torl <rorion rrld t Jirn.ot!tion of Ilrcrr rrrd i(aa]a!J k
-l lrcy alio i.ryc 15 barti.r: to rnioul ntigrrtion t' Evcr ntorc tnrlJt'
our. tlrcy rllow llrouirnd! ofcololrii!i lo cnl(t inJit.noul rrc.rr " lrr
rlrc Cutrb<no Wildlifc Rca.ry., for crurplq lIrJ norr-rn,Jr3<nout
[.rrrrrlrcs followcrl r liJxlilc road to r<ttlc irr tlrc forcrt " C'olonut-r er<

rrot{)rloul for dcarr,lrrrg lhc raitrfoaa5l enJ rJcInrrrrt lrldrScnoul colll'
rrr.rrritrcs rcctrs to trrdltion!l ltunting urd ferutrng lands.'- ]'lcal'
wlrrlc, t-pth q)loniit5 rnd oil erorlcrr tprcrJ dca.lty d l:cer< rruon3
irrdigcnous comrnuniti6.'o' ln Uraril t<te/.<n l9?{ rnd 1970,

t
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o^1, . l.r nurln,at..'<r.'!.r'.lr ..,r., ls (vlr!'.1 r.r,xtd I )'r I.i.rr i.'(
d,spF.rdl .^r'r.lr, krn^t,u.r M dl &!l Em<, rn.r rBm

R,!rl, ru,,t 
^or. 

lO, .l I
ror (;..^,.rrr, r"rr. ^o'. tl..r.,

I

(

(



:.,'.,r:
L'".:1, ., ', t ,

rl$(nl, ttro lxrttnl o/ tlr< l'lrrrlrrr.rrr lltrlrJ t r ll, l(( !r .,l:(\
tlont an orl roarl in thc Artlarorrrrn blrrn rlrc.l :s .r rcsult ol (tts<.t!c
r.rlrolucal by conrlructioo worhcr:,ur

ltrc rlilcrcrious tfccu oI orl dcvrloprncrtr rt or o(3r trrrtrrr,rrr.rl
Iluroreni tcrritory rrc thut not rJilficulr ro irnaginc r\ridc [rorrr tlrc
ttcmcndoul lor,s of nrlurrl hrbiut and rurtcnancc trasc,ror thrrc it tlrc
(oncornitrnt lo1l of clnrrol orcr rhcir rcrrirory t!uc to rlrc intrrrrion of
otl po,L.r: r^d colonilLr. "Oncc tha Illuaorarrrl losc corrrrol o( tlrcrr
I <1(rlr t c(a! 

-lhcy 
rra coolfxll.-ll to baaolltc agro.partorrlitts or wagc

worlrr:,"'q .bandooilg lh.ir lr.di(iooal rclarrr.rnshrp wrrh llrc (n;i-
ronlrt. (. Otl dcvcloprtcnt ih[i! inl!,i.luc.s sn(l ac{clcralcs rccultura-
tion of inrJigcnour tnbcs lrLc thc lli?6rarri ,o' lrrrcgration irrro a c.rslr
cronomy dcbilitrtcs frrnrly rnd cultural lrfc by lu r)g rllantb<lt irvay
[ronr tlrc trrb< in s<:rclr of nrigrrtory wagc lal_ror ,*

T1rc orl corrrpanio.ncouratc thc prtxcs5 o[ assirrrilatiorr by proviJ.
rrrt thc lluaor!ni *ith gihs of rcft drin!s, clrairrs.rwr &nd.nlacllcr.s.rol
R-acurr !xrrr,rrvc in &urdorirn rocicty antl rlircctcrl. rn pan, agairrrr
in,ligcnous pcoplo wrJl [urthcr rrvc to d!5mcnrtxr irrdigcnoui cul.
turc.re [)r. Ir.nrcr Yosr. an enthro6ologirr hircd by Conxo ro
rlcv6l6p l lolicy (or dc.alrng *irh llr< llu.o.r,ri rrrrl f.rfirrcrly assocr-
rld-, *1rb lhc Suoror.r lrutirurc of t_inguirrics, crplairu rlrat
"[<J]cvdoporcqt in rrir rrca liLc thc Yr:uni her iorplicatioru that no
ringlc inrlirididud. crn torally anriciprrc-.',- Ov.r!,11,,rc{4rdin8 to
Yoq "rhcl r.rl rrcr lilc thir hu bctn d.y.lopcd in thc pttt. tltc
roulu brvc bctn dctriocntrl to thc locrl p<oplc- ln frcr rli roo frc-
ql,Fgdy t!.y hevc bcrn qt!5tlophic." 

' 'o Dr. yot furthcr ittt.s th.rt
tbc lluronni corDc upon rlo6( cv.rythirg irr thc forcst, crpcrially by
tutarrr 'Itus, (hc lur!rdout w!ltcl rnd r(tn^!ot5 of oil dcvcloprrrcrrt
cr.luld Llcly urjulc or Lrll oraly rrorurdic lluaorani. f,lorcovcr, t|c
corlrncrcLal hunting and fulrrng which xryc to ruplrly tlrc chutl,s o(

,rr,., ,t 
1,", l, ,: I

drl worlcrs wrll. I)r Yosl anrrtiprrcs. d(5rro, llrc 5ut)sis\(orc brs. of
rlrc llucorani r'r l:rrrrlly. [)r Yorr eyJ l[.r orl sor166 pl,
llrraorani nrcrr ro brrrrg Iluaorarri u.onrcn tnto ttt. crrupl for prorrrtu,
Irorrrrr As a rcsr.rlt. tlrc \reonrcrr ulay t,c rttprivcr.l o[ r teltrly lr[c
l<t:rusc. if rhcy L,ccorrr< irrrprcgnatcJ by oil oorLcn. tlror chilJrcn
wrll tx krllcrl arrJ tlrc worrrcn wtll L< dcnrc.l. r tpourc.r.

l{cdrcss (or tlrc harlt p<rlxtralcJ ag.lnrr thc Ilr.rroruri eltl rhc
rarrr[orcst by oil dcvclopurcnr aod its !trcn(l.rnl <[c.rs c.rn b< rought.
rn l)irt, fronl thc lnlcr-Arncric.rn Coortursrun on llurrrrn fughUr,t
Ai a patly lo tllc Altrcricari L-ohrcnrrtin on lluqlu fuXlrg. &ualor
dc c<?t5 i p to /oc to thc.lurisrlicridl,of thc tiornnrjgioo.,,r Unrlcr rnrclc
4.1 oI thc Convcrrrion and artitlc ]6 of tlic C.rornrilsion Rcgularions. r
l(lrlion can tx frlcrl by r rncnrlxr of rlrc,lluaorr.ru. by tlr< Ilteorarrr rs
a g(ouf, or by an N()O on tlrc llur,)(anr., t<l,rlf i' Ar ! f,<l(ronrr.tltr Iluaorani carr lrcL prcc.tutron:rry n)calurcl. ultlcr rrtrclc l9 o[ thc('orrvtrrtion. to avoid rrrclarablc rJrrnrgc to l<r5r)n! ce r_rstrJ by tcrl.
lcss irrcur:ionr r-rf orl worlcn arrtl colorrrsrs into llurorarrr tcrriiory.,,.(icrrarnly, tlrc lrfc, pcrlorralintcgriry, rrrd hcalth ofall llu.ronni rcriJ.
rnt in or trrvcllint tlr(ough trploitc.l rrtar rrc Ln unorincrtt dangcr
Arrtl clcrrly. tGl, thrr i! al urBcnt rnatrcr rrcta"siutio6 inroraJirtc
rclrcf. ltrcrr[orc. undcr arrrclc ]9 ttrc cr.]uurrioo of rlorirotic rcrrr.-(lr6 Lr oot r c,1r r.r r cd. , ,'

Additional sutrsrantivc clairrrs arc !rrrbblc lo tbc Ilurorrri. [:orc-

I tt ld
ltl td
I lr- ln .r ,1.
llt 1r C6Jo&,Eih & Nsjrrulllt d tcJ,aar & L Art.qir E uro.EE(CUlll:Ll{lAfI q at,.,r.|t, d.rlr.vrru.d o, rU r.b. t.u& u. Aa.r6lu

'nJ'l@ ra4,k h u,lr.tu.ru, rl!.rb,err,rb ua S<:rr Ct"b 1...f i;*;;rsL.orkrl . FUr;h ro O. C_({@&. E J{e t gjo
l16 E !-&i rrur-t Ox C...,6!M c.f L}q@Ld t. t9n urj E r!sJ^ tdr4l b, L.aL

li,. i*.a tarv,,e o( r& Lrh(, vJ r\rE c{ }rL1. !j.{El rr rr.o r.I-,--( u'r(, a. d 
^E{ 

\ rn Surd. Ra X.()( li^rt 
^-r 

.,a u/ tl6r! t.krbi.*.J Crr:Jdk oa

iJ-::::" Y': E-r'r' c!ru"L'\ rt"(h )o t'r., L rirr.,, r rp^u ,r,,, rJ*L,e,r,rr'6t rh, rl,. An{E.^ c&nro,Ls.o. I".,u tulr.q oAs ondr, Rud. oLA./s., t,/I\ l4t I. Lv ol. A., r. (.,r, ) (ti)ol l|<,o.-r,u (-&€,L-1. .,rl .I o,rdd,
:,:,,,"::l:. r t. r a, .,,J.r-ar. t.tt, .t... bt dx!.<nr .rar,r(d u.l rr!,r"rv o/ rh<Un,rol lrrr6nr

I L .S< rvgrr N,. a.6 .^J &mF^r,nl krrrll !r rvp.r no.. at.^d r{&masnrr^r r.rr
lll tr^.q arr<-l ru .h. lturo.rnr ,^ 

^to.,r^tr{nr r., (ur.t rlrr^t ^,,-,n.,.- ,ot' 
ltrc rA'r Fe"' 'r' rgtk'' o. li'

.r-,A.rr, .(x,,., rr. ,,rhr ,^ ri. ,..,. 1.t"" "'*"o* b crl 'rolrr'.- llt arMr
,'","1.1, rtun,^,,,,,,,.,'-.",,,,;',,;;; iiiJ::: ;::lJ:n':J,:I3 :I,, u.,J(rJ l hr' {r,.n . InJ(,.r. c. rnr r.l-(u.{ ot rh. ru,( rj pr!.di ,r. ..r,,,;r,;,ll,ro,.nr t.d rhrr n,o,,d. .tv. guor oI lr-

_o

-o

lOl C-hl..J<,Lr{ & lln.,u).lLt.r t/-,,t.nrr J< lr 
^n.ri.,:,r 

tiu.rdunr. t,.rIsl
5!L&r(ol Ln rrk l^L.r.AnrEr^ Csnhure @ lt!rr!r^ t(rthrt. ()1lrh,r.,ld ct Adr(tu^
Suk\ d b.hrll d i!. lllru,d fdrr.t.  l!^,i trg^.$, t, (Jun< t. ly.rJ)
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rnort, th. rithl lo L(..nd ttrunl, o( p<rrcn rr. vlol.lcrl by llr. .cllr.
rnd pot.nlirl .clivili.! of oil compenio rutborircri by thc Sovcrn
mtnt o[ Erurdor. Erploitrtivc p,.ctic..r rod colonrll GncIo.chrn.nl
roplicrtc thcac bric rithu rbich rr. plotcclcrl by rrticlc 2l o( tlrc
Convcntion rnd unrrcrrally rcco3nilcd tt lut .o8.^t t)o I'l,ltc..ltct,
unrblc to lrvc rnd ctolvc ia thcir unrquc wry. tlr< llurotarrt rt< tut
c.p{rbl. lo (llrno<idc'r' R.{rnl humrn nElrlt ,cF).lr lrr"< uttc,l
thrt immcrlirlc ru(ntion b< givcn to cr*: rnrolvrnt lh. dcrt.uclrorr
of tndrt.noul cultura end lbtt cthno<idc ir r gtrvc violrtion o[ intcr.
n.tionrl hum.r ri3hB lr*.rrr llcnc.c. u tov.rnmcnt plur to rllcvi.
alc p!!tturc3 on llurorrni cullurc rrc inrrJcqurtc to mairtarn
llurorrnr trrdrtionl end prrctica in li3ht of thc l:rrctionin6 of rrpa.
crous crploit-rtion rnd coloniution, thc ritht to lrfc of thc llueorrnr.
rndrrdur ll, rn,l collcrtivcly. ir conrpromircd. t | |

I:urthcr. io r rimilrr asr thc Commision rdjudgod th.t tiorl
cncrorchmcnb by oil rorlcn rnd coloniltt onto tnditionel indigc.
nour hndr lc.d to dc€lincr io lifc-crpctracy rnd hcdtb rmon3 indi3-
cnour g<oplc[' Govcrn ncntt rrt obli3cd io tetc timcly oc.Ju.ct ao

prcvcnt rcl.ivitia vhich ncartivcly r.fc.a thc rclfrrc of indigcnour
communiticr.rt' Dcforc:trtion rnd poUution jcoperdirc llurorerri
cullurc by rtvcrin3 thc vitd ncrur b<arycco tbcm end tbc
cnrilonmcol.rl'

ll0 td Cs t6.1. l^1d.4. c.ll L l.r. l6{ OE.!/:-.l/.t^l_lt, &- t.F. I (lttD
(.rCrut @F d/- oor.., 9 U.;ud turd rFt€ d o,i'.t F.ure!r).
..U1. S<- .r- U}{EO. Ddr,|d- .. EAEi! .r, EA..d.r,rlo9oo! S{ ,q.
(rrarl

lU !-. .t. Srgdr o, !!. fioUa or cxsi-i,rd6 &r;n tndt@a ,."./r.dEr.
U X Do< f,./CX . /:tb Vllalnt/^.t4 l. l4t.d -r'j Ud.6l f,rdt 6 r!. e\-rrE
.J (!. 11."16r,o ./vJ P-^-\- -r d (!. Crid d CJe.q U N D.r" E./Ot./5"b V
lt t)./ a

llJ Sd A^ac.J tqx\ l.rd.Aa Cl(L (ltrll .r lI Oe^./s<, ?A]/,tx-.o)/tt/..
!w l. 11,..

Itr 5< Yraoau.crj c.r<.uFr 8.. jt. l. l9tt tr. trrd.Ar.aitu C.o6irr,l ,ry!.t
raddP.rd ls.o- nlhu.u€ L 8dn (r rb{t ol .8.r q-.rr!.r{r\ dorturi.. of

^-.-un..l&d 
p't,'radr.sllnid .,g&iur;a ol reorq (rilun ro .rsn Mir.

.DrEj!.d- r^J .oo..ri\ .,!a r!. did€d.r d inj!. r ,,oh r.rdrrirut L.,td td t. rh.
la* A-..-,.. ot qgtdudr !, lorr, D!r.r St.[ i. @lt h...rbn hrh rh.
F<nd oa rd! c{ . F,irr.{ trd ,w! Erl'.t i^ d,sr ti.t \rl6t .tnqr i.ll rh.
!.rl, F-'st 16. d i^lsr.rl . .ra. Lrr, @., r[.t aq,!9i-l InlrM r,rdrrEd rrih
& !.hol.g Ma g.qorerEn

rl! YlJEd.d (r*.rpt. er. ,t_.r tt Sa .t€ v,t^{gq Rot^,w C{< t^,r, 
^r,c lr l. rrrahBr .,, t.r, Il, t9rt. t^rd.^h cl r A.^qt N.rqrt tt. ot^,./tt t.ry/

lll li lltll,(.ro'.a'<.q ir.r.n rlf,ft.rt. drrr r.tr,!,.t rr. r,o.,d.o^...t,,!rdr,r ot
b.s [ttu. oaru]

lla !d rl!6u,r,,rc.n.8{rt,N.! ?.Fr, l.to^ 6 rh. U|l !m,^y o. l^.l,t.nuvl
,rcrrd ..a Suro. U |l Do< t-lcal ./ltll/ll (ttlt)

-u'r!rrrrrt rrglrts to rrrrrrrrrr.rl lcl[.lclctnlrnatlorl ruclr as rltc ngltt
ro lrrrrrly. lronr.. prre.cy. rrrd proJxrry lnc!(porrtai ro thc Dclerr_
llrrr anrl Convanlrofl. llra lluaolrrrl hrvc I rigbt to clr!( u a di!tin'(
(ultu.G 'rr Artrclc 2? o( thc lrttcrnrtronrl Cotcnent of Cirrl ejld
l'ulrtrcrl lLglrtr, ro whrch [iurrlot l! r rrttr.lo(]. nlrll,lt(6 lhll lhc
(ulrural i{t(rlrry o[ l conttttuntly tx pr.rtcclc.l.trr llrc lluroreni mey

rii(rl llr.ra rltlrtt lo ptcJcl!a lhcl, ld.nlltt r,rd PlolrlUit hllrnful
llrlruiror rlFxln oa d.tladallorl of lrl.lrtionrl len& rjl,l JotnrcUon of

lladrroo.l lrvclrhoodr rnd prrctict:, eritbout rccLin3 indcpcodcnt

rovc r(ignl y.

Tlrur. unrJcc rcaion.l t.timca ruch er rhc Antcricrn Conrtntion on

llurr.{ Rithlt. clrtrrr! c.rr lx blought t<forc rn intctttrtiorrrl tnbunrl
ro trrrrultrrrrourly prol.ct tnJrt.rrout pcoplcr rnr!. l,ldiloctly, thc 'nri'
rolrrallt I lrt tttua!lon cllalr8ct, hoscvct. *b<tt hurtl to indrScnout

i(xralrct rrrd llra clrvilonln<llt lt not acturl but PJtantlll'

l). Cultvrct o/ to*lying ! ondt in th. Canb&o'L Solth Pocl\c
oad I ndioa Occont

I

Thc irrtcrllrtiooal lcgrl proctr: i! cli!ly t(r.tchdJ to r'aomo(htc
rllcgcrJ hurnrn rightr violrtionr brought on b<helf o[ isoletal cootrou'

nirics posibly rht.rt<ncd by thc potcntial co,r!.qu.ocd o( r disputal
<nvLonocllal condition, nrrncly Slobd *umiag. Gwcn thir proL
lcrrr. this 3c.tion of rhir Notc rli:rus:a ttrc posrblc rppligtion o(

<rirtilg bumen ri3lru lrw in tlrc cant4ra of low'lyinj !lurd cultu'G'
potcn tirtly tbtc.t.ncij by Slobal cli-crrtc chr,lgc-

Thcrc is littlc doubl etnong thc ricoti6c coorouoity thrr globd

cliuutc chrlgc bloutlrt lbout by incr crscr! c-i"ioor of feril fucls

f,ql.s rt lcrst so,lrc llltc.t to tllc hcalth of thc c'lrh't ocdyllco)rt

irrclurliog trutttrtrlirtd.'r' Ar Uattrr Conablc, Prcri'lcrrt o( thc WorlJ

l,an!, lris tcrrralLcd. "Irlhc g:ssiUlc risfr [of global *atrtrirg] arc u^:

lrigh to jusrify cotttltlaccttcy or cvuiotl' lltc i'rtLctnational c'Juulluluty

."i,uo, rit back lroping tlr!t thc5. p(oblcnu will sorttchow pass us

lIt !d l.toliro R.pod rca.. ^or( '9. t!!<6 l-it' ot< 'uP' 
60r' tl

lll 5.. l"r.,nrr'd'.| Co'.tr"' 6 Crnl ' l f oursr fulhq 'uP'r 
d' r' vr ll'

Iti Sa C]Js^(,1 6 E^""onmoul Q!.1"t, O!rd']g l't"ur^l CFuJ(lrLff or CEt_l
('1,n,,(r( Cnr.r. ,n ti"'6,n.nul t)q!,!6u Pr(t{ol furr$t 6 rt' frrrv'r'l
t.',,o"n,..r.1 8ol,(r a(r. a (1.! )' l9ltt t('nu" lr'r"t
(r,.ll(nl.! lor ?ol,(, ^^.rrr'r 

.n<t ll!^'tsu'\ t 
' 

?olI 
^^'l'ru -r 

rt'hr 'r' (llrll

tx. (r,."1,.1 
^r'nd9h.r. 

lmrr'.rrsr lq Gl\'ril s<urrrt ('"1, 
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l9rr) L'rr r^ Iorvrq

c.,,.". 
"" 

i'". ll )o {l!lrl. !r"!'r\ tr" R'F'r l^16!A't rl< wu^'^l 6 tJ \2rr
v.,-..-, lr, ,r.- Yn,l L4, O(r 1,. | 9sJ l t. @l I
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Uy- '^' I l,,rr,e/r tll. r,rJultrr.lrtc(J r!ltroirj lrrv. .(),rI.IL,,I..I ri,s( sr*
'lrr/ict,rll, lo wlr.( In.n, b<Icvc to bc r tlobal crrrrr.,,' lcrr<r (lcrcl,

:1,,i1.i,:1,: 
.r. Llcly ro rufcr, rhc co,rkrlucnc6 of ttt.rtral w!llllrrrcquuly, ll.not ororq thr,n ttrcrr indurrrializ,oJ coUntcrliarts.,,r I lrrr rr

11,,.:l::1, ro.in rhc crst o{ low.lying coerrel and i,t",,,t ,r,.. *i,.l,po(.ntlrlly wrll lorc rr.rbttratirl t.rrilory or. "on",,tiap1*- u,,,t.,nrin3 xl.rrl
l:lr.nd larq in rhc C-rribbanr, Sourh prcifc errd lndrel Oc:rn rruch u Tnnirtrd urd Tobr3o, Kinbrri, rhc tt cpublic ot hlrlaivlldlurllu tt. trIcly morc thrt tbJcarmct(r: rbovc scr.lcvcl.rr. A twomclcJ rii. in re-lcvcl. for instaacq coukl,tlccimatc tClr,U" ti .uO iu60,0@ inhrbiunrs, or thc opitel of thc !.,(ddivcs. o, u,.,,r'of ,i,.popul.tq, rtollr of rhc lndien Oc<en.," I

. 
Ar irlend crrllurcr. thc* rccictie (rvc meintrinql for c<nturics rvitd rcletionthip wirh thc ouinc covironrD.nt. lt it . -rr;;ar;;nerlc rnd cconomic opponunity. dloring e rich food rcurc4 udprofteblc aourirt rnd com.ocrcirl tndc- Thcrc cultur<: h.vc tbro.dlh.ir lr.ditiont rrouad thc rcr end ishnds; indccd rhcy .r" a.tnJiy

thcir inrulv. mrrinc cri!t..c.. T)ru1 cvcn r oo.lcirt< rirc in r<a-
lcvcl could d.(irn.tc itl^ndr rod thc culturo wtrictr inluUit ifcrn.
Floodr rnd rtormr would bccooc oorc [rcqucna rnd r.".r. Di^in.
Lbcd drinkin3 wrrtr:upply e.od e dcarG of rourirr, duc to c rodcd
b<rcbcr rnd d.vorgcd corrl rctfr would elrc likcJy rctultrx

Thrcrtrrcd wilh tcrribrirl lnd culrunl dcvrsurioo, low.lyingttrt6 csL.tiruy mu:t hrvc rccour:a to thc protcctioor r-6ordj Uy

!oo:u_nthu her. Wilbout ro rpplicablc rcgiloal rcgioc. Crrrib<ro.
Sr:ut-h Peci6c rnd lndua Oc.€,n rtrtcJ cur rttcrDp( to rctk rquelics

or(!cr curto'rn'y lrrr r,.)lrollrl lr\rn"r'\t,.:i rrrr.: r'u\J.
[.rly, rr.tc ollcrr,lirrg !lrlc. for vNJl!llr'f U.rgrc lrurtrrtr rrtlrti-1uch .s tlrc
riglrt to li(c a0d rcudty oI pcisodhrt,l l[c nBlrt to 6rc<(ul cnioymtnt
(rI prop<11y-on sccoullt oI nlrrsivc crrtis:ionl o[ gascs *[ich could
rlr.r lh. cnvironmcnt !nd (hui dcstroy tlrcir hrbit.rts rnd cultutcl,.

I lowcvrr, thc diflicultic. in asscsring caclr !tf,t.'r contribu(ion to rha

hrrrn crptctcrl rnrJ in larlrioning tclrcf which will not incguitebly
cfrcrt rn ofcndint pany Arc surcly prohibitivt of ruch clrims.rr'
I'lorcovcr. llrc nlrtnitudc rnd complcrity'of pro:f, lrrbility. end

,csponribility, couplcl wirh thc bulwrrL of rutc sovctcignly. crscn'
tielly drbilitatc crirting lrutnan rithlt lro/ in thir rrturtion Chimr
bastd on rrirting hunran riglrts ttro,-l.tdr lhut :PF:r inrpracticrblc
ao, thc p.orc.rion of low.lyrng irlentlr rrrd thc culturcs shich rubrirt
on lbcd-

lv. Recelrr DevELorMErrs rN UM^N Rlcrrrs
,urrstruoENcE

Notrirlutanding thc rcletivc iordcqurcy of crirtin3 inttrnrtiooe.l
l.v. rcc<nt dcvclopm.ntr in tlrc jurirprudcn* o( hurnea ri3hu por.
lcod r Eorc rigni6crnt rolc fot huntrn tiglrts law in P.<tcoliot botb

3lobal wrruring rnd thc d6lructioo o[ humrn cullur6 drrt roulJ
accoopr-oy it-

As r ruccs,ror to tbc 6rst and sccood gcocntions of humrn

' lrr. O, (b. .ur.a .6tin rl @ i . .rE'.., 16 ;t!d .l t!. U X @@l^
N.tdld.'\ Ui lc6s rillu hrcl'ql .3. .b. ntbr r..l,r( or uw ol etorr;
t (gglr.J Lr d .'q,f!, cr..r .,t, thlr a, t. $iorcJ h . , .trk ,-^, lJr^\ Oirl
Slal\ L lluA. turlu i. l.k qGrd Li., !r.. 

^x. 
t. lll.lll

lll. G*or4 t tdudru, t ...t-^ l,@ l"@. 
^llu 

ru E\r l! FoiE, lsr.J,
b{<!tr.r. rh.i.'1,16l lo o nlBldr.l,.t.!u.( Bl-]. ur l.,d'rr^ .r Csr.l ,6r-
L- llll r!, .EI rrl. hrr Ur d,l,arr& 6D rdn!,t q . .., rlxt
crr^'Gr t!. na!6 oJ q}d .ora, E (j.1. (>s.<] C.r lU \ i ?\jL{ul, lt l I CJ
.. rl trlt tr,tlr Crr Or.. ' St-,n). t)  G , l^,1 l- lto {ltrlt ..t-u^!.1 Fq/ o{
rrlJr, -6r b. t{vadtoi tdo.. . <&'r nll &r ro 6,,n . ,ur. r< l.u, Srils Ca (U.s
i. C. .d.). t 8- l^r1 Art Ali,d llol (l9.ll

I'lo.!rl(,. l,<r! vr .o &r^(r'. ,rsF, rn r.ruur'duj l.r rh(l rJ.r'd .ql. I.Llll,
ld 6'lJffi^(., <t..ut. o6a, b, Fr'.r. -r"rr- tiir^ r I.r.. r.'rrrc.r. d lrB
s,rElw6 d r. r^!re^d..I FJl"t 6 lh,! 't L'!.1, i,-. ro rr.. .otn'^l urrhpli. ..

'^rdMdhn 
L. drr i!.ro L.!. t,< rr'ot. ntl.r 6 (r.r.le rl..r .r'.rE{xo .r{ rr

.kk,rra lt< rvl.r:i<h t6.r. rt'!!rE F.ror tq'rrq- !d ().v!q vr t&cn*
N,altt.,ri tn,-' d i,.kt' O 

^ 
to )lll.ll U tl U^uA !e,I, rr.o lr, .' ,r,, U t. lu

A,n{ll(lt,t, lJr E.rt'.k lt.{1,o{rh. url Ce,(rtldu,ri. l.- d||..S<. r,r.^.I
ld.ltMr!(l& lO, Itrl.Ufl t,i< A/C\)fll6l/llllrtltt,.r.x,'q.l .. ltIIr'! tlal.
llrl (l9l)) ( 1,r,o .t.lr rrr. .rr h.!g,d ^.-r.r, ,o..,!,. ,r., r,,,n!o tr.r., r&!,
F^tl(l'6 a u,,t,ol .,. E @^\,rral M ^or ro..!s Ltrtrt... !, prlr.ri.. ro ori.. tu.o

. '^4.l!^. , 
^lt,!|6!|(.1 
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\
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I X\ Caull< Da(\,-€r .rd Lt p.rr,@r A CrJt-t g.t d., ! Ad UJ tlrl L ..,ol , l!t. lJ9 (Ifio)
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^,tEu . , E!.o?< Bp.@rEt allt 9dr6r oa rE rqu., F,r,r.t rx.r.v-!dd .En u,F{dr.,l o{ (!. *! I mL D<,doflla qloux\ L...,-. i.,.*,
orLt, Isc.lr .J r!. Lou . ,opqhle trr G&\It!k 6t, Ero td(at r{ OII eigi<AlJ !l laa

lll. S< i^ri.6o.a tlt.t!6.,'d *.o6!.,rrnt krL
l)l 5d Iirl. Dqt ..as oa Ot a.l wvol;r ud S<r Lr.t LE, SouI !r.Ls Cd\ro.,<.

c. S<t L,.l Rrl< &U.i X.t( R.FU{ ol t{rl&,q o^ t{o, t. tr. I 9, ..9n rat h
S-rirr.d l6t!E!6,J Ur.l ||.Eurr tor Ot...l wuoo! t Ao. UJ lor.l L r iot., ,D.tf,l (1trc, (,ro.nr"^r F}.n'r.J ro. dd,.l ruE6r uJ s kr.t ru .,J rlEr unF.r onro.rl .ar!.I .,,J ul. rurE): Z..lr. MJ C.rse.\ OkrrJ w./r 6a grt OEu,.(\u1*ar O,r^xr cl rn Ink rsluut Lrl.t ?.ha{ t 
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ri3hU.r" r rc<:llcd third gcnrrrrion of ntlrl! ri .llrrrt rE. .rt!(r1,.
in3 thc rijhtr lo (nvironm.nl end dcvcloprrrcnl. .nrollt otlr.,! ''
Thac rightr puT)orr to rignify rn .volvint concrourn6i of tlr. \"orl't
rt inl.rdcpcod.nt ALin to cconomic, ro<i!1. .nd cullur!l ntlrtr. tlrt
lll.al (:lctory o[ rithti can rl:o b< dcscribrd .! contairriog solrrlarrt;.
or troup. rith(l futbB lo cnvironmtnt rnd tjcvtlopmrnt. rhough nor
ycl ,.trrdcd u lcgiti.rnrtc rijhts,'" mry lrrvc in tIc fulur. ro p.ol.ct
humr.n communiti6 rnd tbc cnvironmant. Nlorcovcr, thoc n3hrr rrc
nol coalrrv.nint. rJ lh.i, rctp..livc titla *ould indtcal., but actuJll,
rn u r udly rrinforcin3.

'l'lrc i,Jce of r ritht.to cnviroom(nt hrr txt n ditcu:rrd for rorrc
,c.n.r'r l}|c concrpt holdr th.r "lrlU hunrrn txrngt hrvc tlr< [urrrlr.
mcntel ri3ht to rn cnvironmcnt rdcqurlc for thcir holrh rntl wcll.
b<ing end thc raponsibility to p.ot.rt lhc cnyironmcnl (or tlrc bcncfrr
of prci<nl rnd firlurc !.ncntion!."..r I'lorcovrr, r nghl to cnviron.
m.nl implrcr rn intcrntriond obli3rtion on lhG p.n o( llrtcr vir.t.vrr
olhct !trtcr eJld cvcn individurlr incrp<ctivc o( thcir nrtionrlrry.,-'llc World Commision on Environmcn( rnd Dcvclopnrcnr
CWCED) het cncourr3cd tbc "fr,rll rcco3nirioo rnd lcarl protc(tron of
thc cnvironro<obl ri3hrr of individurlr. 3roupr ud orgrniurionl ..,.,
lmpticir io tbc idcr of cnvironmcnr. rhc WCED rrJdr. ir ..lcluJrr.rrc

rrld cultunl hcritr3c o( eJl rcru" rhich *ould dro bc protcctcr! by r
ritba to.!riron@cnLr{ Furtbcr, ro cryironmtntal rilht rnt:ilr ihc
rutxtr,ltid prrticiprtioo of NGOI ro colurc lhrt tlrlc! p,otoct trrtlr

- (ttrrro|l||t(nl rnd rrrrlrtrJurlt o, ttou[rt sllo!a < !t(otncnl !'
rtrlxrrlctl "' l lrc WCUI) it!t6 llr.l ltlr'.,,,,,r.,rrt rhoglJ rcco3.
nlrc llrc 1l)<{ttl arrxrlrta.lld crl)<rl(n(a o( NCOr, .nd lhclr Jlrd(
plrln.rrltip ald collr.cl prlh loral cofilntur|lli6 [ro thrrl ... Uerlr.
tiorrrl rcrrvitrc: of in,Jigcnout pcopltr l*rlll t:< rllo*cJ lo c.o.
lirruc."r" NCOt thur would b< crnF)wcrcrl lo rct on b< brll oi
iodivrdualr o( troupr in thc irrtcrcst of tha .nrirolvn<nt. norpirb.
rtanding.luridictionrl conrrrrinu.

Anothtr rrpcrt of rhc right to tnvitonrocnt ir thc notron rp<ll6j out
in rrticlc I of thc Clrrrrtr on ljnvuonrncntrl Rrthrt th.t [<lrcry gcn.
a,rlioll ,aacivca r nrturrl lorl cultutel lcArcy ul tru$ faotn tu.Jtac1.
lor! rod holdt it rl trutt for it! dc...ndrnrr ""t T}tu rrurt "iorfr*cr
ulxro acu !aoaralion lha oblrta(lo,l lo corikrra lbc arlyironrn.nt rIJ
nrlurrl rnd culturrl r erourc<r for futurc t.n(rrtion! "'E Dy dcplcr.
ing tcsourccr rnd dctradllr6 llrc cnvironnrcrrt, tha pr6<rrt t(n<rt(ion
irtcr{crcs with "thc rightr of futurc t.n.r.lronJ ro thrrc in thc b<nc-
6tr o[ thc phnct."r'r

1.}ris conccpt o( "intcrgcncrttion.l .quitI" thui d.m.ndl cqudrr,
rnront tcn<Irtioflt rntl b<twc<n rtrcnrb<n oI r prrlrcular tcncrrtlo|l
to rccc:l rnd crrjoyrrrcnt of . hczlthy.ovironfircnt, u{, trr,tuLka th-.{
rll ttri.r hrvc en olJlijrrion to ,utur. t(n(r.tro[! rcgerdl<rs r.r/

neriondity."r
AJ . coctponcnt of rn cnvironmcrtrl ri3ht. thcl, righu of futurc

gcncrrtiool rrc not iodividue] ri3lrrr trur group ri6hu rhicb, concclr.
ably, coull bc jurrdcrJ by NGOr or ltrt...ptJi^ral t.prc:.!!.tir6
rctint ia thc crpacity of r bumrn rigbr,: comrairdoo."r Trurr fuodr
could bc c!trblilbcd rr rcll to coui p.rBr(. (r.rtutc gcrcrrtioor for
dcplctioo of tcaou ic<i and to mcct futurc cott of pr.rort

l al. 5o: 6r^a a Eiri.EEtrl R;rhu. .^ t I, in ;,
l.l. l.l .t al{t.
l.r. i4 I

trc. W.j,{ la friru ro frrorr C<lrlr.oo. e^-&'^-l Aer l9t)..r l.
Itl. lc..r t. i
ItL ld. .r t. P,i^.iplo or i^r.'r6..rr-n.t \",r; ,Lr".r.

L C.ru.^rrio6oIopr'o.u---drr.,r,olrh.^.,",it-r,,r,,,.t,*,..b.!r,utr!1.
ro r!ts,. to.,lro.u mor k (onk^oJ 

I
l. C-o.E !.1,.. oI ciql,rr-.n,;,q6.nrrj qsl,rr .,"ll ta p..t'6J rn.! u
EoFr.bk u'..r t.dr.r<^ I
! C6s!.rrx! oa .-r.. --h t-,,.,,- -.,i ,,o.,J. ,q h.aD(,t ..,1 ,'.!u ea
.r:! ro.,| pLrru,, l.a-, oa F.t tds.l,^ .^.r .sr,t. r[.. ...lj{

lI .r t.lo I

lll 5< !.,rJ.. lh. 1r""6ft^r. Co.rmrrrry ra,l 1...,n.rq., l.'. E ll.,r. l.r'l L,
)rr. .ra ttlt9) ;

I )t. l- -rr d€ tF. t .d.t EEF,rtlt l.lL
lro. 5a ti\ TL. ftlr ro D..j.?--t A rtlFd ?q?lot. i. lt tutbu oa ?.(Ptd,pF d. ( .r al.
l.l. 5-. .,r. &Ft Otov, I ErrirsrouJ Lrr ot rk worlJ Covnlrko o

l-"T- Ed Dcd.?--( t ri^.5 lrd ,ft..d;.. .rn Suur{hr. D<,d.For
t .,l ,d.dpL .O (ttto [Lq6.J\d r*J r,9d! Bror <, fL "rle turhr loH"?--r l! la (trtrl

l_al S<.f- O(.-lr. EFr E.1r- .( .+.,lk diornr cxdria1 .iahn i6 rh.
:*- b.{ t rr r a/r, - tr6. r}d I t r rdo... ., rr,c U",.c,r,rr or
fe-,r_l'..i. itr... iq o. rr. ri.to.!d.rr5 oa Mi6r! . d t,d i^ r[. ,tu.hd orL-..rj Ed*rrir y6rt| TL UAE .d Drti.i d !o,u .,rd TrE:   tjr T4[...r €rs,,d Lr.derF Arrur..q lr r. t-.r.J Ed< ltt (tr{.)
^ 

l.l CL1a, 6 t yi,q5r^t liruu .,,a Or,,l,t.ro- or t^d,,{u.t! Crc.a .noo,a:.=* sL I .rFur.d 6 k ..r -,h. r.cL_, c6,.,.^q ., ;;;,.;.i;:.,."ur 8o,uor-U? b rly l.ror o, dr. wqi.J Ct-6qr;.6 t ,,rc^m.", .^; O...;";.", ,^
l. b:y CatBisiq rd 2!!r. r.ri.., 

^d.r 
,d . C.m6o. r",,,.. ,.,0 .i*,r."

f6.r, r{.! Lr.. I rro [Ld!i^.n! A.rs ro. , S6mo. r",",,1 s- .,--n.1,.,".O<r,r!qr TL tt. tl-. NdLst rl. Xur r I. rlrr ,.r^",- ,"' S.,-,r.,'l ",.,".,,- "t-r.l t{rlal, ro. Clot-t w.61.!.rp[ m,. t), ., ,6,
l.r 3< F.^.J I .1-.! rsp.r Er. t.t..r ,r_.1
l.l a(o(- lor . cmmo p"rvn- r.rr..or. t.t ., ..
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dcvaloplnaflr..,.

, _.r,n-.- l1:u,.,. unrlcrlyrrrg tlrc coflc(l,t o, r nttr( tr) (,rvr.,r,rr(,,r,,, 
rr[.. r! ront lr lhc aithl rcnrrirrr rhc4rrtictl ir ,r 6ar.,,t,.lly ,,,,,r.1,rrr,crrbl<- Rcdccrcd orrly in enictc 2{ of thc Afnc.n Cf,",,.r'uf'fi,li,",

lnd.P.o.oJ.r fughtr rnd veriour rrarc coruriturionr.,l,. hr;,;";,;;;;to r bcdth, cnvir6nsl6rS do<a not carrrtnutc *cll< ra blislro.l intc r rr etionrl lr*."' Whilc corrolhry durics nor ," i-p^i, if,. l^f,r"",".",rrc implicir in righrs lirrcd in ih. Unircrl N.,."1 l""r*-.i ri,. 
'*"..

nrnf{o:.:runplc,.hc ri3hr ro [i[c,r'or ,h. rith, ;;;;;i;il;;lund.lrdtrr'-no cnviromcnul ngnl p<r tc crrtts cithcr r rn;r;..
il"#J:l":Jil:li;:1; j.,Jff :'J.i:.::T:15Jr':;-,';;;;;.i.

Nc!.nhclc{, r right ro .nyiron,r.tt nuthl w.ll dcvclop it tlc

l! t'/6.{.r9n !b.. t.r..l JO

. lrl Ar.(!q €raF.l6nr'|rsu, nthu.uu. rhii rdu h l"h. or..rqt ru.tlLrrl.ntlu rF^.. rra lu*.tdr^ wrrr, O. 9ubu.r6 o{ O,u;; ;;;';"l=f -r* rrr!. 3r./id!i., TF.,c rJy,r rrrrr. ro, x.ruJ o.**.iii il.u-L. rO ( lt rl I 
'rE 

.uo{.x ot 6rirqr&.nl.t-nt[,,.E,.a , j.a.-,'., i,i-;,; ; ;.o.a&ar, sa c..Etr...rn B. l& r_ lrrr. rr. i,jr,,, or n.,* il,"i-, 
"trnftr&ul tr\E (tr$) c. i!dr< E!1r .,r o.ro r.lo rr. C,* i_ iro..rPr{''r,- (llt_t}. Lorrran, turlt^q or tutrq l, Gro . t- .j-;;,; ;;*w.rr Xd Io nial ^!o.r,!.u Ir_, x,r-,'' r,',,i i.i;ll:: X;:;;: :Hfi fl f lHI,:'* :::)E < !F\ P@rq! It tJ.tu oa 

^4err.!d Uob..r C,4tr.\-{ h ?U!-JoLr rat.r. 8r,k-&ul Crb. (!L!-* 6r?a.- rqE. \. ltEj u.r 
--.i::":14 

-: ! 'r.c.!q p'"<a ;FL
o-a.-..c o. i-*i;;":;1Y -:' F^:' Lr' 't^Lt' ro b' &bt d
r..*o"q.-^ Jf-;;'ffi''"Y r' b< llrrlr o{ u Fri'. ri.hE
ra;< r-.r ; ; -;;-; l.J*Jt.?:?ifr*-H.l ;E'-ffiLr--.- _r ..d iito,rr oF.jr, b L.'. bo.rF\ .r .r{! &r' 

Y " L" " ti.'ttr s< n'i'bd&
I{dEr{. o€ i, dx }d! r. .a.p. (!rr slu^t o6!.u B, ,o.ra riarq Loi la!, .

l:l* b : t! s i,*. --,.. _ o.iq d4i,.l,i,.: - r.,i J _-. ;-;-;;;.-q D.r.ar.a url 
^\ 

r.rLr l. 6{l^6Er q r< |@ ! @rd, 
"._^.-,,i,t.-6 - B, Fdd.h. r[!s 6 !b.,d o] qruq !..6,., .*lr ;";,;;:i;.'_uar4. to b. r.JrE, s6td h@a (&u.l tlbt,kq,"F\rr r ,rpyrlu j r rlll o rt:

:::-1::-..*. 
Lq.r, b<,. M.lJ!s5b,pu<. ro r"*ira _;;.;. i,;*.,n6 hl-Iu t4 ba. rlL ro xu.!. q rdt u -1, dpon u{ k,,lJek . o.,iU.r.rvr-.. !16 \,dubr! ,.!,,o.vh,F - td .t nO

A.ruur, iho trt!., <n!oo .DvU rI!
6",crvDd!, b<.u ,, .uu!h6 ,* -";":-T':ii.Ji:"::.tJ;J*,jbq.tlq.r&r"Jlr. tn ourto,ar Lt. E,r, re^r,,^ | i.U!. rLrr. Noor!.to..
P,rtbuE u{ ,r!d.nq .vr.t, .lsFt u(pu.. ot r\^r r.ta !r rrqull! d,vder(dL<III.

,^,:_T.-n 
r!. turnq oJ p@rro. -pdrrd a .co,(,nn(q i. h .r)i turhu o{. ar'd\ &Fr .d. ( .r 6{

lll l{ Uo,std Oqlllrrid o{ ltetu^ ruarq,vr,. 
^o,. tl..,t t. ta!{ururtC-@r 6 O.rl .!a ?or,r.l fuatLr .vF r .* ,. rrr a

l rr l.Es(dEl C..rJUr d E/-s^4. Sdd .,{ Cltru.t tuanlr rup,. .r . ) ). rrr. t.

fululc ao ll to ptot.cl thc uhol. o[ n.tut.]lncluJing lrUmrn rocictrcr.
l1rir Sotcntiality rvill tx rcrlircrl. liowcrtrj only rlrcn inrlrvidurlr enJ
troufE !rG tmPoncrcd to b(int ruttr orr [<lrrlf o[ llrc <nvironnrcnt.
thtt is, givcn lcgal rlanding. al th< WCED rctorlnrrn.lt Funhct. rt
i5 cl6l lh!t 1"63c planctary rrlror in *lrich c.rch gcncrrtioo vicrt
itsclf UJth in rcletion lo pa.!l and [ururc grncratrorrr o[ lhc hunrrn
spccics and !i !n intagral part of thc n.turrl !!it(n'. will b< noc<ss.rry
bcforc such cmFrowanlcn( occur:t"

Concurr.nt with thc oo.going gro*rh o[ r rrghr lo cnrir9n6661 1,
ahc cmcrtcnc. of I ritht lo dcvclsp616111 AJoptcJ io 1966 by r R6"r.
lution of thc U.N. Crncrsl Arscrnbly,,d rhc corrccpt of dcrclopm.nt
dcnolcl tn inelirnrblc.iElrl trhirh.t orrcc flr. d.tcs thrr indrridurl
rtatcs tx rblc lo control tlt.tr olln Gronorltqi .nil thui d<v.lop ilr
tlr.ir oern rvay, rnd rbo sutg.atl lh.t lllc p<rfDnrlrncc o[ rn .cononrr"
sy!(.m i.t r.l.tdj to qurliLatrrc cnrcrir barc.l upcn Lurnan. rights run-
dards.r'r Tlrrt ir. dcvctoprrrcor involvcr :crral rnrJ culrural. L *clLu
cconomiq changc.

Dcca usc thc ritht would c5r.nlirlly gut(.nt.c to. !t.rlc lhc.bility
to dcvclop rnd lhut lo crploit iti n.rur.l r6our(c1. ir r.oul.l .pr)<rr
th!t r!vc [or rotricliotrr inrgrrcrl by othcr tntcmrtionrl .r,,t 

^,ri,i.i.pel Lr*r,r'r tbc right to cnvironmcnt lnd.vcn nrorc eublirhqJ cul-
tunl rigbtr could bc coropromiscd. lndurtrialitc.l rrero, for cremplq
,?9T S" rhibbolcrb o[ dcvcloporcnr. cor.rld conrinuc ro crnir trJ.Jwhich roult io globr! wamring rnd tbc:uborcnion of lo*.i1ing
irlardr.l-f orrovc.r. ia lcss dcvclopcrJ nrtions rttLing to inrpror. tb.,r
cq;oooic st!tul, tbc riglLt to crploit t-bcir roourcc could wc.ll cooc

P
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@ p(-l

ltt. Wclr, ruF .... l.t. rl )1.
l@. OJ. 14.t/D!.rl U.N. OAOI !up, proitt; Ux rr,< ezrrurj(rrrri l}.11.hr r..d-!bt..t t.,,\,r.r k. /td^J. - *", i < M r^,rrot q...t.,i a .L- 

"^Eu, 
.qrrruL lt@.E. rrd6u Brcinr< .!tt(r,r 

".., ;* ".; 
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.,. lh: ?p.nT not onl, o[ thc cnvironmcnt but rndrt(nou! tofl.,,rhich dcpcod oo it. wLil. idolly in thc int.rcll oirht eholc of r
tcicly.-dcrclopmcnl mty oftca rcsult in thc dcstruction of thorc cul.turcr *ithin thc rocicty whicb do nol s/rot to p.rtal. tn.ci)no,Ir(d.v(loprn.nt but *ith lo i.nrrin er thcy rrc_trrdttton.l, l),..lniJu-'trial.

. T}lcrc il r lcsr ominoul frcr, ho*rvcr, to th. right to d(t.loprr.rtAt th. lnt.rnrtionrl Commirrion o[.lunrrs har rrg.f. 1.,.,.,,,1,.,,, ,,n{)l r pural, crorronric ma a,. Rrthar, dcvclopr||rnt lhouLl tx rrcrr

rlnpft,v.tnant of lhc cr.lf.t. of ll,<
Conccrning indigcnous c ult u 16. l,.G

.rrj t|c trrtrr.xlucrron o[ <cotroorrc chtngo r|ltcn,Jc^J to iroprovc [iving
it.ttdaadr t lr orrtltout thc !u t.

lo orrjcr to tcsolvc thir probltmrric, lhc notion of "ru:trineblc
rlcv<loprntrrt" rrtl thc prcoutiorrrry prirrctpl< lrevc crrrcrgcrt rl cont.
lrrrrtrttr r.rf llrl(llralrorsl .llr|lo Itan!ll dLSaoulg< Surratnal..rlc dcvd-
oIl|rcIt llllplrci th!t !t!tcs. rcgtrdlcrl of thcir rtagc of rlcvclopocjlr,
rrusl lt<at lltc cont<rvttion oI nrturrl tcaurcc: entl lha cnriaoomcnl
.t !lt trtt.grrl prrt of tlrc plarrrring rtrd iroplcrncnrrrron oI dcrclo;>
lratrl aclrvlrat't Pettrcular !ltarlrou it !o tr< frerJ lo <rrriaorrruaol^l
lrlobl(nrt rrrrirrg in Jcrcloprrrg corrntrtcr. UnJ.rd<rclopltc^l oflcn
rlryolvca r rrrli of irrrproJxr trn.t. tcnt of rratutrl rcrourcc. Juc to .
l.re L of ceJrrtrl lor 6rrrrrcrrrg irrlttutionl tc.luirc.l to corrr:nc oelurel
rr5outc<t r[J a daatlh of tclcvart xlailttic rnd tcalljtolottcrl Gr[Er-
t[c 'l1ur. tu!l.i .Llc dcvcloprrrcl|t lnvolvc thc 6ublrihrD.n( oI
l,rot..ltt d<5rgn<-d to prorrrlc rJcvclopirrg countricr *itb nnancrel tup
l)on !ttd tcicltrfc rnd t.cholcal irr[orrnr(ron r.nd aluiporclt gmcroJ
[r p.rl frotrr dcvtlolr,J rlr(cr. to ptoototc ,rtional ur< o[ n-rturr]
(csorJ tcat And to ptcvart( o( !bflc d(gtld.(ion of thc cnviJooocrlL'.,

C-orc!orittnt *ith thc notion of rusrr.in!blc dcvclopoc.nt ir r-hc prc-
c{utiorury principlc. llrir principlc holtlr r.hrr in ordcr ro achicrc
su!lairlablc dcvclopnrcnt <nvirorrrrrcrrlrl srclturct "01ult uluciprtc.
prcvclt rod rttrck rhc cruscs o[ cn vil o nruco trl dcgre.htioo-"'g A-r
thc WC8.D crapharizcr, "Iwlhcrc tlrcrc rrc thrcrtt of rcriour or irrc-
vcniblc daanagc' hck of (ull r(iortr6c c.Jrlinry rhould oo( trc usol u
r rcNoo for potponing nrc.&iurei to rprcvcot 

cn yiro o.g) cn td
'dctndrtion.""t I

Ocarly ttror principl6 <nrbo.ly r p-U*lUt prog,r65iyc.rtirudc
towaJd5 Urc alobal cnrirorurrcrt ard th. buorr-o uxictics t[.t coruu.
lutc . 1r.rt o( tr. Alr,-r. tlrcy r1,1xat r.r tcs.rlrclrl,c 1,r,rLrl<rrutrc o[ <llrr-
torutlcotrl ald culturrl prcsarts(l\)n ird a-conotulc Jcr<lol,ruorL Yct,
as utcrc priociplcs rnd tlrclrics, rustainrt-'lc divrlopruort alJ rhc prc-
cautiotrary principlc rcrrrain csr<rtiall, cdite, hcLrng crcr tLc i<.nr -

l,rlanc< oI law. Unlikc tlrc idc.r of a right to cnvironurcrrt, bovrcr(r.
tlrcs< principlcs do not sccnr to rsluirc r rutrstarrtial lcaP in sarurUrlrty
or cori{iouill6s. 'llrcy ar< llrul lrlcly to tx rrrorc quicUy rcalirc^l in
tlrc [ornl oI positivc iltcrrrrtiorral lrw tlrarr tlrc tight to

rt
r !lob.l (oo(.p(, includrn3. with cqurl cmphesir, crvrl rrr,l
trrlrtrol rithtr end e:onomic, rocirl. rntJ culrurel glrrr
;. . . T^. llcvclopmcnt rcquircs r rcrognition th.t tlt<;lrr.lcr.nl humrn ri3ht.r erc insrpcnblc fiom crch othcrLkt.topm.nt rhould b< undcnlood..5. proccsl d6rt0cd
progrcs:ivcly to crcrtc conditionr in *h.ich crcry ;x.;^';;;cnjoy, crtrcis< rnd utilirr undcr thc nrf. of f_.*'.ff-i,rl.,
bcrl 

lyman ritbrr, whclb.r <rcnomic, lo.i.l. 
"utrui.i,.,,,-,ior potiricrl.'.' 

i

L
p
r

Drvclopocnt tbur rjo.r rr lbc
cntir. popul.tjoo of r rrrtar-
fcrrcr Bror.o.lic cr phiru U.ll:

[t]hcy rn b rhrrc io tbc pre,l of dcvdopmcnt of th.. :9"p. coaouairy u r rbols ,i,lor,-J[.ri^-inr,i..'
-r.*,4 T. out oEc of tbc pro@jo(rlt td{cnca to thc utuel
: 
*^*rY ot buJurn ri3htr ia tbc Dcrbntjon lon rhr Ripl,r(o ucrdopstc,ltl rnd thc intcrdqrodcrcc o( c<..:oornrc e]r.torlcr ctr.toric. ot ritbrj. Ar thc ..orc rirnf ,i.;;;;i_ ;;;doubt, tlut inrligcnour pcoplcr rrc ._";;-,;;-;;;;:;;:

rnd ch.irornu o( tbc rig,bt ro dc"clopru.ni.,;;- 
-- '"''""-

I: -"r!, ,lo 
d.valopolcot tbcn. cn Lr.ilr rn rbiding intrrcrr irr rocral,urlrc. ead could rbur cah rncc rbc ,L,r* or i;J,;.;;rr*p-n,Iu,pror.{dnt tbcir right to dcvcloo t

. u. o r ai,. r of -.i, ;','.;;: "i.'j:": 
; 
^ff j;"iJ:_ i,T,; I :;1.plca5.'l ro mrinrrjn rn cquiubtc beJracc b.,*;;;r;";i':;.;;;,,

lal S-dq/\ a. InrGr*rrq ro r!. tnrr,e-,.,,- .: ;;;:;;illTiln-.T;.,' 6,, u6.^ r.,r n,,
l.r 3- !(rr\..! ..r.. .ok .O. .r t,
lal 8.or^t....rr,. aor. t.t_.r tl
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lra- -v1*-1!-''-.-= .avironnt.ttt t,.

l)0 TL iunr Boja Canloorcr Md t!.s<o.,d worU Cluk C6td6o. |,.U i^
G.Jrr.n o! l.U 6{ l99O llrrrr M.b,d'.t rntagr r@o.l rh. r^r.fut6.rt .rmm{tur, ,^
.ar..rr^t tid ,6..1916 olo t - u F^ ol l!. t!1.. o6Frir. c,l rtrlt.t rt.a-l
o'xo.motrl il. !nJ.rrc.r

lrl P Alls( [.,l5;: A N.r Ordd lq. H.r woru .l) (tgDl
lrI C.ru^I, rh.r. ns bEr 9rcfrd i^ lo,r,^a r.kruu.rut .rrEn<nLr a r tu rh.

drxsh6l r^J llmln d nlara S.(.f . Vsu CaniorM as rh. prqEuoo ot rh.
Od\. L.rd. M!(h lt. 19lt.tD.i^rar.. 16 lLl,t. lI6 (ltsD. ttmrr.rt Pm{o<.t 6
S.!.urri tur ftl.r. Ul. Osr. LiF.s<pl. l( Itl), r.Fr^!at in la I LH lrrl (l9lr).
Nodlil.{ re<l ?rotrd h! t6 (P.$1. r ! .u^, lr,ro ... my', ^.{ p.rrs (.
t^r.tuucul q).6rlor Ilr\ rtrra rur 9.,-r,n c.j^j qn,o.@,ql rDl (vtru.l

'rll 3q rurr m{ ltl urt @lFrri^a r.rL

Ito.c irrrp.rrr.ntly. ro.r t.t.r t'"':-i'i;i.';;;',;"'';.:;;l;;i;;"::ii':,
ttrtcs whcn thcy thcrnicl,cr tr. lr\(lI lo tr hrblc for $nrc trurr.
boundary cnvironnrcntel iniury '

lntcrnalionrl lrw. dtrivcd [ronr rhc rntcrnrtionrl comrnunity. it
ruprcmcly irlcologicrl. lt crirtt rs rhc rc:ull oI r panicul.rr concc5>
lron of thc rlay thc worLl it, or rlro,..rltl bc. and rrlrnirs of orrly 5xriolic
llt!talionr. 1]rc idca of stat< !or.r(rgoly controli: inlcrnrlional lrw s
nradc by rnd for ttalcs; indivr.lual hurrrao bcrngt .nd non.gorcrn.
rncnt.l .ntiti.5 rrc not tubjccts of intcrnationrl lrw; crch rtrtc ir
.mpoivci.d to fonnuletc itr own gtlrcic.r rnd purruc itJ or,n io(cr<1t5:
rtetcs only cl(rr. to rcccpt lirrti on lh. .l(rcrlc o( thcrr rovcr<itn
rutho.itr. Thrs irlcology o[ irlcrllrtionrl liw-tutc !ov<rcitnly-
prcscrrr rlnrorr no conc.plion of rhi rdrl.l er 

-Giilli-ri-niolef li'
ropooriblc for thc <oorclucnccs of inr.rrrrtron3l rttirrrics. Thc dcg.
radation of lhc anvraonotcnl rnrJ indigrnour cultur.5 .ttciLt to thit
3revc <Jcfcicncy.

Bul int.rnrlion.l lrw docr not h.v. to b< dcfinal <rclurivcly in
a.mu o[sutc rovrrcignty. ldcologi<s rrc ntallorblc, if not rcplaccr.
blc. Morcovcr, it ir rrgurblc th.tl lhc .ritlilt rdcology of intcrnr.
tional lew ir not .as.nti.l, not inlr.t.nr in lllc *ry thc so(lJ
.functions. but in f.ct thc rcsull of hil(ory, o[ continjcncy.,r.

Ar culturrl end tnvironmcn(al criro rcvc-rl. thc (uncn( cooctption
of int.rnrlion.l lew dc6cs globrl rcaliticr. E-s1+...rr.lly now. lerc in thc
apcnticlh c.otury, ttrlc boun.lrricr rnd rjrlftrrnccs hrrc b<<n rc[.
dglgl incrcrsingly nrcaninglcrs by rcchnologic.rl forctr rnd tbc.*idc.
rprced dcsirc for dcmocrrtic' nrarlct.brr.d iy!tcnu. Furthcr. rLrtct
lnd tlrc p.opl6 llr.l conlprii. th.tn .ri!t tltt<ldcf<nJ.ntly *irh otlrcr
rtr(ca rnd pcoplo. Tlrcrc ir rirnply no iu(lr.(.rlrt, ar atornistiq xlf.
containcrl rtatcs."r

lrr. P.oldl.r Allort.l.t,nrl, dd^td rh. -ol"iio^ ot ri. &r oa.rrr. ffot^r, .ri,
itr rl&6 ro t,rtu(, 16 rar..n.rD^.1 t - wh.r (<tr^.r. r,dr, I 'i.(,D!EJ !..
l@ndsj a6 Mrr,.l l.-. -h.,. hrm.^ !<,nrr @6!!r!.. rn. @r...a r^r..h.rd6.t !.-. ru
.!,v9rl, ir.tulolhoJ.. In. .'atrenrlt a.rer, ..ro . @i..rr.o^.] rt< a.U u Erk.-!:l
Allxl. l^krn.r.6.l L-.^d l^..m.r'o"rl ll.,ol!r.en rer.. n!,. tl..r tl t, (^. -l&.t
oa. tr,t L, f,rh.,r(lr (t. vr(.1. Arror'..pr.,.r. rr,. rr..r, oi rur. !{'(,1trr, .!
.lrdr,'.1, d,um,^...t .h,oeah.osr E"j!i< wn",^ ,^ t'...n (,r,. k.J,nt ^.r.,rt rrr
rh@r, Lu FLluh., r^ t.r'..^!, !nrr r.!arrl,r( onlr 'c rr,. r(.,',.rll U,J r'(h.rr!-ll,
('tirmrn k^[.]." v.l|rl r tdl rrr...! Lr.,.Oon. r!rr.,. .rEl l.6.jl rlrtr,.^r.n.
mi,rrr ol rh<s t8o lo,'^61 '^'..r.r'o^.t '.rr,'r.'' tJ rr t. l)

lllBr intqnrr€6rl [- r.d ,.l.r,o^r d'J nor ir,. ru l.< @^.(t..J,o rn. 6.^..r rr., .r.
.!n.^rlr w.r( ( .or lo, @^'rntr.(r-.rn. !( ol lriarh. u, ..'rt.rl !t l.r,^,.o-'n.'
drr...nl .dololr ol ..ll,nrto^.1 l.- m.tht h.i. .^rn
. ll, U,rr^ U.a"lt.,t lo.drr Ulr U^d0 S<.,.r.r, (.,^.,.r ,.r..rr, nJ..J 'nr' ,-rrr'{.
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V. Ext^NotNc Iltc LlMlIs of l|{t IRNAItorr^L [.^w:
lotoLocv 

^_N 
o CoMnNCtNcy

Whrrr wc wrll rnd rct, rvc choort.mont ou, rrl[<orrccivc.l
1rc$rbrlirrcr !nd .ct to rctualirt thc cho'<ir porrrbrlrry. -l1rc

buir of our choring ir veluc. Our valu<5 d.p<nd on thc
tc:litio wirhin rhich wc livc, inclurJing rhc wiolc rcality-
for.its<lf of crch of rhc rc<icrics to *triih *c b<long, frorl
th. roaicty of ahc frntily lo thc intc,|l.lioorl roicry of rlrc
wholc hurrru rtcr., rt

At d.molul,.t.r, .boyc, iotcrnrdonrl lew in iU pac3.tlt- !r.tc c.rr
rnd rhoult! b< crgendod 10 protcct rhc nghtr of inrJi3cnous pcoplcs
rn.l thc cnvironmcot. R.s<nt dcvrlopmcnr.r in thc jurirprurlcncc of
hurnan ri3hu.nd intcmttionrl cnvironnrcntal policy bctiry r potcn-
tirlly morc forc*ful lolc for lrn in thcsc nrrttcn. Yct, thc principlc of
rt!tc rov.rcignty c4ntinu.s to (bprrl or liarit thc iniriedvcs of giorpl
rnd individualr on bcbrlf of buoan rigbr.r rnd cnvironarcntal lrorcc-
tion *hilc eJlo*ing ttrto thqnsdvq to p<nirt in rclcorlcrsly crploir.
ing nrtunl tcsburc<s in o(dcr to trrdntdo or cn-brnct t-bc iiving
tt.ndrdr of thcir popuhtiocr Ar loo3 u ior.mrtioo t law and con.
rcqucndy inttrnrtiond lacictr/ .Jc caocciv.{ r' ca,r.t(itutc.J priorarily
by rtrtc5 yi-i.t.yil indindudt r.rrd groupq thcrc ra-oc cotitio will coo-
l.inuc to tqction t-hc dcrtructioo of culturcs rod [.be crvirooocaL t
For.it.i.r gcncrrlly io thc iorcrc't of r rrrtc qur ttrk to crploif ir
r6ourco fully i.n ordcJ to prootot. c{oooEic r<[f.rcliroc< or, tltcrna.
titcly, to cncaur.tc otlcr rtattr b dcvclop its r(5ourca to lora!!
tcYaouc.

Nlorcovcr, th. rolc of auk r6pouibilit, for cnvironrocrrtal dtrn.agc
ir rcvcrcly liurircrl.t'r Con-r<qucntJy, an rggricvcd !r!t4 [aj tirni tcr.t

dE



Tlc "commodtttcs" of rntcrnrtiond crchrn g+-rcsourcc' goods.

idcrs-havc bccomc r vrtrl prrl of och nrtion't drily functionrng.
Thus 3iobal intcrdcp<ndcncc mc:ns thrt thc tctions of any sutc and

rts population mry rdvcrscly r.ffcct anothcr llrLc and iu populalron

rnadvcncntly. Gnarnly, this is truc both rn.thc c:sc of thc Hurorrnt
thratcncd by thc cncrgy "needs" of [orcign rtatcs. rnd thc sttua(ton
of lo."-lying ishnds impcrilcd by global climrtc changc rcsultrng. rn

large pan, from thc cncrty usc of industnalircd statcs.

Intcrnational law, thcn, :hould comc to rcflccl tlc.rc clntingcncrcs
of hrstory. lt should rncoq)oratc a5 subiccB thc rndividuals and
groups that conslltu(c sut6 and. o /ortiori, rhc intcrnational commu'
nity. Only thcn will thc critrcal problcms ofcn,rronmcn(al dcgrada'
tion and cultural crtinction-issucs which, rftcr rll. afccl thosc
sclfsamc indi'iduals and groups and not thc abstrrct agcnu callcd
sLatcs-bc cffccti"cly rcsolvcd.

william A nd rc- Shutkin

R_.,

Y

q.4c

hd.o.(r,.. d.b^r. rrr. io- ol non.r. ri. Fr.r o,..1't,o{t or r.(el.',dar, lr.dl Al05. .

.r. o-lr . f.- of thr rn.no6.^. !h.r rlt t.r.r ..!,o.rl brd<d or ro

ror.r(,t.rr " U.quir^. !o'.r.ra^'r 't !sf(..r. N Y T'Do. Ao^l 17. 1991, .r 
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V
'rTIYICmn, COl0 Ff Ci!

Thc Teachi ng Pro ble m An Inter

liIN i.lEET TiI]' I,EARiER!II
Dy

Blair Stonc

Docun't it sccil :;trit!:i'c 1;lrrlt l,lrc 5i'u (le nts in our Uuivctr-

sitjca arc pcI3cl:ll :jho r(jl:lai tt su lt:; tll r:t ia I I v ul)kl)ou/n tO tlrosc

,n"' i"."ir-ti,rorr- rr,:i r" n'r r,or-ralics s ts t lrc "qucs t ion of . ltow.itnri

,rr! i"rrno.s wlio arc-nit'tiouln, at-t1 -rn'hosc 
ilecds are tlle re-[orc

not understood' arc i'e i"g frusirated by-the r.r' r v tcachinr- i5
currently conductcd i'-.-Uii"r"iticc; ar'd ltrr''r f-orns of i'r'cchinfl
;;;h;';;"g;"".ri.0',rt'ti"t"tocogni"" "nd 

catcr for the needs of
individuals. one vra;,, oI 1p nr,iat i rg more sati-sfying teachLnS-

f olms - psychc'L;ytfll ln:ltrut.tio n - ir; 'isis i rlerc'l il.l sonic detail'

retatiot:

l/hcn yo\) do a nything for a l9I8 t]lnc vou Act uoed to
Therc is a numbing "ii;;i: 

CraduallJ rvlr'1t.;i8II{ be obviotrs

io i" out" ider be conies lrard to perce ive ' lis fish donrt kno

irr.v"tir"-in-r.i.t, university icaclrcrs have rot uoed to t l'
teaching envrronm""r,: 

'-i';;-;;"tL" 
"y'tcm ro1ls orr ba3icall)'

,""fr"rgEa year after year. ''ie }r'r ve lca rt: erl to live vtith it

it.

c

i Amons the stude,rts howeve!, and i n the community gcneral]'y,
i *no"" """"Hi"r, 1eve1s of frustraiion and dissatisfaction with
I dil;.I; i"'^iBr"rring, "t it is ' rn an importaDt sense this
I ;i"-;;ii"rl"iion is"tne teaching problem' stripped to its
I ;;;;;;i;i;";;;'"*..",r"in.-'JiE"itisraction is'that we "teach'r
I ;;;;;".- 

-i"-ui*in[ to tcacn the 5toup, ii:dividual pcrsons - ou'r

ieii'"iieotele _ ire i;gyilably Igi:ore d. The approach guarau-
tees it.

In our teachios, arentt wo at thc. cnd of a long.toad?.
Before prit ing, a roif reed aloud ftom his own handrvtitten test
and each nov j-ce reco rded eve.ry rvord r crceti ng his own book'
ffru" - rrclassrr tcachir:g. But that which-served the puI-poses

or-ir.,. ,iJoro ages is iot n.".",t.ri1y helpful today' - 
Ye-!

aurpii. oux dem;cratic society, unpr;cedcnted cultural divercity
i;-;;; siudent poprrution,-uni'rn er_.tire t.r diff erent e<lucational
need, group i nsttu cti on remai ns tlle ilorr: '

But in every problem lies an opportunity' ls fat as.

University teachiig gocs, it rvottld- 'ot be an exaAflcration to
say we live in on ngi' of hard-knocl(ing ol'porttrrriii' To takc

I
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advantage of it tve only Deed
teachi n5 i r:dividuals.

to {i nd satisfacto!} r@ys of

l',lha t Then Does -rrGood ?eachirig" Mca n today?

The Ki nd of Teachi ng That is D6pi r:ant in Universitics Today

Ilthough the qu_est-ion of wha t constitutcs good teaching
arouses debate, clea:ly. rrgood teaching'r will erpioy-ciinio*i",that ovelcome students high'1cve1c o.f fruct.ration ir:d riis--satisfactiol..ril.h group. teacSip* folms which innorenity--inte.rfe.re with their attcmptc to lcarn.

Spocifically, r,good tcachingr will gi,ro students bcttcropportunities to do their- 1eaIpi6g in vrays rvhich thoy fir-,Jsatisfactory as individyalo, and ,i11 aliow them to ur"-timsefficiently. Tho definition can bc made clearc, bi ;i;o"^''"
consi d€r ing it in the negative :-,,gqod teaghlpa,r will employstlat€gies that donrt unreas6nably frustrate individuals'in"their learning, ayr6 vrhich dontt involve studentc in-"iiruiion"which lesult in great wastec of time.

fo better u nde.rstand the tcaching problem are need tolook more closely at the kind of teaching. tlnt causes it,

E*cepting laboratory anat field work activitics, there
?rc. tr-o. clearly ide nti{iable r,ra jor f oflm of teaching inAustralian Universities today. The j'irst and. overr,rfielmir:g1ythe dominant ot)e is tlrc aflsn6y IIjci;tioncaj Iecturc.,tutoriai "
pattern. The secor':d is incliviilualised i r.t str,, ctiorr, i,fii cfr 

-
has been j.rrstituted iu a in)it II Lut 5;ror.riog r1,a y in iecent yea!s.
The two forms are oftcn seen to be compcting inA there is"a
body of opinion thOt thc nerv form vri11 in tfrne :,-ubitantia L1yreplace the o1d zrr:d thus solve Lhe teacll i;..,* p.roblcrn in Univer-sities. If thrs r,/ere true there wculd be no-need to l-ookfor new Btrategies to alleviatc or solve the problem. Such
ao assumption obviously ueeds to bc cvaluated.

fhc lccturc-iiuborial })ai l. t.e l-,. . I i]ric
may be fa) rly rlclrcri bcrl :r - t. r' ,iericcndci_.t
teachir:g rie thn, ri., ,.--o .nri[]r r:o,lcrn ai(lo

Univcrs ities
t hc rne d i eval

ronie of which

to daY
cla0s
axo

D.
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clectro!'ic. 1t i3 the dominant -rEtterll ai--d tlrc otlc r'riticir is
tlre sublcct o1 ,o 'n"h siuAent ciitici''rr and discotr1;ctt l"
iliii'i,i;l;;i:r:o i ccl r:::ticn - ir:c1rr"lr r'li, ::':r' i;sc:; 'l' l'i;i;

^^-.\,)t.:r irlrich mav ,,ri'Uo to"ognised or labelcc'l a3 3llch - i5
:":]$::; iorn,"t,ni6r, cnphas ises- iirrlividual lcarni iij itr t.r

l^:;;:ii.,:'cnvircn*cnt. ln nany rcapccts it i5 likc;r ve'ry

#li^;;;;;ilieJ-ho*."ork assisnme nt dore in cl-ass timc '
i;;ir;;;;ii.ed ro!rns trive arifen to overcome thc limitations
inherent in g.r ou P teachinS'

How Do thc Two lorms C ompa.r e as trGood Tbachir:g"?

Other S tra te gie s ileeded?

ilumetous studies havc demonstratcd tllat studcllts ilavc

difficulty ,n6915ta6ding antl tlontt-'rctain muclt of I'rha t they

;;;;';; 
-it"iorur. rJjui"t tutorials-arc- often cxper icnccd. as

domicated by a {ew volai-stuaents' The lecture-tutorial st-ratcgy

;:-;;; "p"r"lived as igood teachingrr. bec2use far from. providing
;;r;; ;.Ii; opportu ni tie s-ror ef fe'i-t ive iear ni ng' botir lcctu rcs

and tuto!ials a!e "".n-""-off.riDg 
quite probleo'atic 9!po!-tuoi-

ii.. "i'r"-"ie nifi-ca nt leatning, which often result in large
blocks of tr-sted time.

Individualised instruction on the other hand scores
hichrw lccause it pives learnets the opportunity to be in co r:t

;?";;; pio""." of Icarning - if not-necessari'lv the contenri -
and to achiove tir" u?ii"i"n.i"n. 

- Individualiicd instructioc
i""t.it".'-teaching thaD locture-tuto-rials ' Bit the key to
if,"i-n"i,i"ueme nt Iy ir,tlivitlualised i Dst'ruction lies in the

ii'"Ji,.iT"-irre striiting from presenter to learning ptog-ram-

rlesisner- This chrnge'has seen the teacher movcd phys icalr'y.
;;i::[;; ,,;ii; ;h; 

'!tudents 
a-re involved in thei'r sttuctured

"oiiro 
Tearning. And here lies the -rub, as we shall see'

:oi

Are

As individualised instruction scems to outpcrfortn - .

fecture-tu{or iu1, in oany uay", one might logi ca11y concludc
that lt would be * "rppoit.bie'strategi 

in tetms of accounta-
bility, i.c. the wo.rry'about expericrrcinq r!9^-"o::::'"n$::,.of
one's- deeds. However, attitudes ccme into play herc: - -'lutn)'.
academics aigue that in terme of per c-el;.vr d accountahi tity rt rs
important Iot academi"" to u. seeiTJ-fe-teachingrr' - A. ccrside-
rrble body of public opinion, it-is-arguccl , . 

oees.i?[1f:n]l:-?:.
,ir."ay-;i"i"iri"a; too'i:.ttre. If lecturc-tutorial is roplaced
by indiv idualis e J i n structi on the problcm vri11 be wo rsrc 'i Thi s

i

I

I

a
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is shreryd aDd indicates that formidable o r:tological , socio-
1ogica1, and psychologica'l ba-rliers exist to tEe widesprea6
acceptance by academics of individualised ir:struction. 0f
cours€ certain academics will continue to be attracted to
iudividualised iostructlonrs tra.rticular virtues, ar:d thuc
is a good thi ng. ttt the hope or expectatio r: that rvith time
it will percolate through and thus solve the Universities
teaching problem is p,robably wishful thinking. Individualipefl
instructio n can make an impottant contribution, but ptobably
cantt solve the whole tegching problem.

?ieceqlql P.roglq g or a Gqtelql Remedy ?

As individualised instruction seems unlikely to be a

tr)anacea, it follows that other answers axe needed. Strategieo
able to contr ibute to a general remedy of the cutrent teacSi nU
problem within Ugiversities will at least need to be. :

satisfying to studentB
per ce ived as rraccountablerl
no n-threate ning to academics
pe.r ce ive d ao economical

Between the poles of teacher-domiDated lectu!e-tuto!ial
and teache.r - absent individualised ii-.struction there is consl-
derable room for mahoeuv-re. Theoretically a host of new folmE
could be devioed, ltha t would be helpful axe s orc good vrr yo
of ge nerating acceptable new fo.rms.

ileeded : Conceptual fools for Devr+Ir& "Good Tea chlngtt

liha t sort of flamewolks or v/a ys of thinking can play a
col)st.ructive .ro1e in de vis ing s orne acceptablc ncw f olmc of
rrgood teaching'r? Such framewotks would have to be able to
suggest new forms of t6aphiog that will a11ow some impoltant
individual needs to be taken into accouDt, although not
necesoa.rily all needs, but not go so fat as to say rrGood lYer
Teachef !tr. A.re the!e'such flamevrolko? OnB approach that
appears to have potential fot generating some su ch acceptabla.
strategies could be ca11ed poychotypal.

1

2

4

\
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?he Ps.vcher r,:x:s ref err cr-l to arrj t llo3 c ;r.lti.ri: lrerc flIgt
cje3cri bed by thc c.rrf y Grceks, and later by- phi iosophets in
the I,liddle !geo. the four psychotypes vrere identified as
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'Me1anchc1ic, Cl]oletic, SanguinO and phlegmatic. Elizabcthan
dramatists l/iLliam shakespearo and Bcn Jonson are said to have
usod the psychetyp€s irr drarviog their characters.

Of Lhat Use llight Thoso Psychetypea Be Today?

In out
,,' trad ltiona1

&travers ion

c€otury B.J.Xyoenck (1972) has argued
psychetypeo are r€maI}e b Iy accurate.

that th€rhis i, so
ln hl-s view because the basis of the four typeo are two major
dlmo nsions of porsonaliiy - volatility/stability and oxtra-
version/inttaversion. rhe relationship can be seen in a two-
by-two matrix.

Emotional Yolatility
tr

Chole r i c

--t--

Me 1a ncho l-ic

Phlegmatic

I nt!av e-rs ion

Xmotit na1! stab ility.

People high in 'rvolatilityrr have emotions that a.re sasily.
aroug€d ana urti:. cf, persist longei than people high.iu lrstabl1ityn.
Slmilorly extravexts are charactorised by lower levels of btaln
arous6l and seok stimulat ion vrhila rrinttavettsrr ale relativel-y
6peaki ng, stimu lat io n avoidets.

the psychetypcs a.re aleo univetsal, acco.rd irg to Xysenck,
as th€se dim6 ns ioirs are .rooted in physiology .rather tha n condi-
tloning or learned behaviour. rhey therefoIe provide useful
doscriftions of people, and most people can be easily classified
as fltting into one of the f drr psychetypal categories.

(

i,
Il:
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I
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enioys collcctil)8' il ll.ll-l/i; illf,
a consequcltcc thc studc nt i.3

thes ir on tinte .

and or6a nisilltj i r-]Iorma1;ion. ,Ar
having difliculty finbltin6 thc

Pr o b 1e m-4
and pains to
i ndividualise
been vre11 rec
of the studen
in the mater i
gsion be orga
at the back o
is distu rbing

In te r pretat i
thoroughlY e
with its 1og
infotmation.

A group of acedemics )rave takcD considcrable time
1g-slganice a mandato-ry first yea.I cotlrilc aloDg
d insiructiou 1ine5. In general tfE couroe has
cived ar:d is wotking w011. Ilowever a propo.rtion
ts have complained that therc isnrt onough variety
als providcd and have asked that informal discu-
nised. JIlso a few studer:to havc been Sathcring
f the work arca and thcir talking and lnughter
'the concentraLion of othe-r sttldents.

on : The 1ogica1, analytical Phlegmatico are
n.'ioying the iDdividualised instruction envi.ronmettt
i6ai sequcnce of activities ard abu ndance of

The moody but cooperative mclancholics 8enera11y
l-ike thc quict and p€acc of thc approac)t, but arc t"orr icd
about how-thc;7 111 d-. 1'1cy would likc a suppoltivc discLtcsiotr
group t o rcasuure the m thcy a-re ot txack. The cholerics l'/ere

6nthuriactig at firct about do ir';g s on.cthillS nc\'J and 'lil'ferc r:t.nut they have becorle borcd rvith all the lrpe rr'/ork. A f cv of
thcrn lr:r vc asilr;C the tcachcr to orga tlicc conc filrns and di5cu-
:sicr: groups :l 1i'ren thi rr[l u]. Thc setr'-ui llL5 '11'c cnjoyi':g
the coulsc - :1 Ithough it cJuf d be a bib r;,orc stirnulet ing. 'ut
thcy ]hve no s bron€i conplainbs, thcy cn jo'7 t;llc rr'LioDa1,
u r;-Lrnotic ra] t, Lnlospilclr-" :Ltt4 llICy are collli(l{lr:t t}rc;;"11 do l''c11

ir: tltc coursc.

\i

:

fmplica tio ns 6f Psychetypal AnalYsis forrrGood Teach i ng'r

Thc fore6:oing an.rlvl;is sholvs hovr re can usc psvcllctypes
rlct to Ll:o );o1,iorr ol' ::lirl)y r'l' ';itr: cfr'ls ic i'rrrrtratiorls i tr thc
ilpivcrci ly tcrcilio;I Ir()ccl]rj. []cc:ill3c of I ]ll r;, it lrccottrcc,,
l o::iLIc in ,,IIcvirti r;.r:''l' , I tl:i tc:elL:ll.' I'r'r/1cr - ;ttrd Lhtts

lii,,,;,,br"t L ''11 ol tr.',r'1,irt,"' '-, :

morli-fyrng the v1r'.'1 7 cr: l.rl rc.i aI)(l t;utoriill.Il are
t,)ra t 1;lrc n',cds ol t.ltt; 1'rr'7 c iic t y |(l a; ar(l l,:llict')
llcCOttr:'.. ;11ri i1'llr:l: ii.

to

IU lr al o
i rt.t o

:

{, lrl .,'lrl.r'

r:I ]::, r lt /!: r: l;'rrl r: "

(l r., -r L- j i(r ;- i ; ; r i rii Ii(. I: (ll)C(.1:

,)
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b.y 5 ctlti: tlirit)j l)/1, 'irrs l,.,ould ilot r.,r:rtr:r;5tt i 1,,. 1;r;:c :t lol ot'
ti n,r .

il-1.'tra1l.y the alrilii;y to ger:ctatr; r;Lrclr .rlrlrl;
supposcs :r tiog!'1 t.rorI:ir:g l.:rrov;1ed6c o.t tltc ].(;.,.ci:ctyp
krrovrlcr,ri.c c.)u1d bc 2cquir cd by rcarlirrr:, c] j..rl:.^.:.s

clll cti pr c-
,:i . Su cl-t

,.l .. 1,)yrrLl ,.

Ilor e A bout fsyc[e!ypaf ile eds in ]ielatior: t o Tcltchj u.'

It can be uscful to chart thc relationships bctr.re€n
and teaching stratcgics -s, for cxample

IIccds

Choleri c: Sannuinc: Phlc gmat iq :

psychetypc

Stra te 1es

n€cds
I

I

I{c 1a n c.lmllc

lectute

IJe w Idcas,
vo].ce
var iat io n,
Cha ngcs of
Pa ce

Logi ca l-
Deve 1o pmc nt ,

rrT he
RationaIc".

A ny Pra c t iceil
Applications

I nfo rmat io rr ,rhcts/Dct3i ]5,
I,ogical
Prescntaf,iron

clear
O.rganisation

Medium Pacc
Cfarity,
A ny Tca clc r
Expecta-
tions llad c
Explictt.

Iuto-riafs

To Re ceive
Attention,
To Ta1k,l

1(To Dxpr ess' Emoti ons &
I Opinions )' 1o A rgu e,

;liveliness

Irlornration
1o listen,
To Question
logic &
Iacts , iio
Dramas,
f o A i:alyse

Clca r G oels
ft ie ndly
Atmos pherc
To listcn,
To Ask
Qu esti o ns ,
To Comment
i/i thou t
Bcing
I tta ckc d

I nd iv id ua-
lised
I ns tru ct ion

T o llave
Va rie ty In
Ictivitics 

r

Chance to
Socialise
and Di s cu ss,
Iecdback
1b out
Pe rf o r mn n r-,-

To Be A ct irrc,
].,,og ica 1
Sequ ence ofActivitics,
Challengca

L,ot s of
Infolmation
A nal vti caf
VIor k ,
logi ca1
Sequence,
Things to
Organ ise

Clcar I nst-
ru ctio ns ,
Sccur e and
Calm Envi-
ro nme nt ,
ittcku n
Su ppo rt

logic, To
Ta 1t< (to
Express
Thou ghts )
To A chievc
Somethi ng,
Ptacti ca-
l ity

I

I

I



Su pe rv i s i. on
of

rhes es
or

Pro j ect s

Clrolr:ric:

10

ileeds

Sa ruru i nc:

S oci a1
Co n tact
r/it h
Supervisor,
To A rgue
Ihi ngs
Thr o ugh,
Ilelp i/ith
logic,
Ileminders
Iie Dea d-
1ines,
Stimulation
of Solf-
Discipltne

Cln1len6lc
To I chicve
tr!ce11cnce,
Log ica 1
Discussion
of V/ork r
St imu lati on
of !e e 1i nss
to x-nha nce
l4ot ivation

L€ctures arc good fo! inspiring, stimulat ing, activat ing and
challangin5 an6 aro not problamatic to studeuts rvhc n used for
those purposec. uontrary-wisc tlcy arc not good for just ttanc-
mitti-ng inf orr;ration. ft rvould probably be calutary if schools,
dep6rtmcntsa rd facu ltics could makc commitmcnts to sec that
lectures are prescnted only at that highcr ctandard -.cvcn i.{
that meant reduc iug tho numbcr of lccturec givcn.

I, 16yials, ac evclyor:c knovis, atc occasionally wondcrful,
but often f rustrati r:8. rhc dynamics erc diffcrerrt ',ritlt every '

group o-f stuicr:ts. ?,rlr irr irr13 i.n recognitiot': 9f psyctretl/pcs nnd
iclatcd cliscusl;ion rnar)1ge mcnt str;:rtegics nould providc a logical
',va y of 1if tir:;l pcr-[o!mance in this ir:lportatlt teaciting arca.

SuI,ervision ijj a relationship th,tt h.as bccrr crL'atcd to
facilitaic sonc hiL',hcr 1cve1 vrotk Sctting dor)c. A knorvlcrlijc
oi thc ;x;ycl^.c';'7rc il in rclatir)n to n;. m[1i r11 that s ittt.'1 t ion vould
afj:li r) ijccn ar ritalSott:il')1r: 1i ttt: nf rir:vc1orir1{:llti . 'u',clvi5or3 ale
iii l,anv lrays rc,r'i ly r..'r rvltlcrs; tllci r joi-r ir to llc)1r !-onlcollo ilct
c onre wot'1h',rliilc ',rork aclticv0d, o l)c lto pcs ',vi.tirou t too llltlch
,nna..rrory tr;tut:tit, Irrdced, rJrv r:ot r: n joylncnt an(l crhi larittiot)?
L 1. .al r) )1.1 rji e r:.

t
i
a

a

Stra te l: i r c

I

!lr1c Arna t ic : iliol.ancholic:

lo61i ca 1 I'r ic nd 1y
Discussion Co1legia1
of work, Discuccion,

IIelp to Gat IIelp lii 1;',
Iocused on Logic, T6
Ovcrall Goal lhve
and ilot Pr obl onr3
Bcgged Down lis tc ne d To
in Detai15, SymPthe-
Stimulation t i ca l1y,
of Stimu l.ation
Imasination of Con fi-

de nco .

(
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inetructi.o,r ''1,ct c to bt: nlorl if ictl ir:
tcacho I i t:v,r 1vc tnc itt - il l),1 \,.')rv carl) I t
to rnal:c :: r.tnt: l)cltdL'n y i rl i l) I (r r()..tt in{j

,l
l

rl
If i rrd ividua liscd

tlirection of cotllc t:iorc

- mig)rt it uot bc iblc
pla ccs not Yct toucltcd?

In addition to the st,rategics just
typalioing cxiotiug forms of instruction
- might it mt be pocsiblc to en"' j sadc a
nigJr t this bc fikc?

,'' Ppre Io rr,.r of !sycitctypal Irrstructiotr ?

t hr.:

i.t?

outliucd for PsYche-
- to rto od Pu.r Pos c ,l

Durcr-form? lihat

One vcrsion,would be psychetypal optiol)3. 1n esscnce
this wourd be a coulsc o-rganised into four paralle] tracks 

'
cach a imed at achieving the same learnii:g outcoclcs ' but.
organised sepa-rately f,e sate! to the nceds of cach I-sycnctync '
ihis sort of approach wou l-d clearly re3u1t i.n indefcnsible
type indulgenc; ac rve1l as being very €xp€nsive. But the'rc
ii'no tellfng that miSht be leained from such an experiment'
It should be tried.

The Price of Mai ntaining the Status

ft r.rou1d clear1Y be
curtent 1 :aching Problem i
to be shut down. 0n the c
a big problem of not havin
riho want to attend them,l
stude nt and communiW diss
for Un ivers itY teaching th
the fo11ow ing consequences

exaggcration to sav thet if the
tt solved Universitiec arc gcing
trary Iustralian Universities have
enough placcs to accommodate'those
t thc qui',;c justificd Ievc1 cf
isfaction trith muc)r of what trasscs
e days will almost ccxtainly have

an
3n
on
q)

"u
at
c3

1. An increase in ftustration and cynicism in students about
the educational processes in Univcrs iti cs.

2, Lowered motivation and achievcmcnt by ccrtain stt:dcnts'

1, The creation of communication barricrc betv/ecn ctudcnts
and staff outsidc the forlnal fcarnir;g situatiott.

4 |cwel of the bc5t
academic carecrs.

studcrrts bcing attrnctcd tr., !uI'ruc

\(

I

I
I

I

I

Ctrr o
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,!c:4Suusn 
t ratl-lust.osncc of Co{sttl Tourignr in Indis

llesclie. rr e f.r:ra.rie gili alr!^r,rrc ss lor.g as th(y arc reteincd rs bcaches

lrsaclr<: lrJrr l,!r:r sre ;ts "i:fii" Jf na:Jrc, intFlving a cost Acc lcsoutcc Ilo.rc\.c,
raach!'r dre af in.ponant p,rj1 c[!,' cr;t logi.,tll 5istc,r- thr JeaJlitl ((rl)e, whicl havc been errpir,ited oy

.omrounities f(,r tffir,i(ional e:,lxouii acri'iry Such anirrrl, whils exploiting the ccosysr.m h8s kn
io* -l:ey aoJ gcrtcrully in cr,rnslrrance }ith co srnurion Povt'fiy, $,hich h&s bccn considrred ,hc o:osf

enrirumrtulally drmngio& hrs oot had thc samc
i[rpar-t orr.Lc roorlrl ;ollc li o. frrcst onrJ nr(runia;n rcgOurCCS. Be:Ch lourisnr,.tn rhe

c{hsr harrrl i' arr uharr a.ii'ilv. r.qriiri,g thc usc ofboth natural and man madc anraitions
lo enable the rounsr t() prlrr(.e lcis{rte rctir ities, in an instirutiooalised form The negati\ e irnpact of

lourism rlcrnt Fom tiris contr.didion.

i'clltur(r of ltc lltdietl nur.iut ao t$l r(gion

Intlta's 7515 kilcrrnclels cirasllirc is sp,corl out in rv'o distinct shores known as the west
Cc,a51 and the East (:oa:;t (iqilral, N,1a-hareshtra, CoJ, Karnataka and Keralanr a;e o, the
west ('oast, whcrcls Jirrnrl Nacu, Andhra pradesh. orissa and West Bengal ('n the Easl
Coast. Irrdji also lras groups of rslands. The LaLshadweep group of Islands z,nd the

-Ar:danr:rrr ar:d Nicotrar Islan,is in rhc Arrbian sca and thc Bay of Bcngal rcipcclivcly.
I lrc shorclrn.; ()f lhc wcsr coastllne is srraigrt, relativcly narrow with rsised beaches.
East Coast is gencrally widcr', vast srrcrchcs of lor., lxaches with many prorninent deltas.
l here arr a,rhacokr6it:al cvitlcness trI sut)nl:ige,tca along the c6a-st rrf Tanril Nadu.

"Availatrle rnl'orrnalron ol'thc h)drolog) of thc Indian Ocean indicates that tllc r.ratcr of
lhe lndiin ()ccan rrrc c\)r))plsrel)' :nflucrrccd try tlre changing nalure of th!- 'monsoon'
tvurd s)ste:n. In Ar:rtri;rn Sea, thcrc lrcvails a prurliunccd scas(rnerl varia(rurr (cspccirrlly
alur,tj tl'c ttrdlarr tluasr:1. ?Ls .r,rrcirr. crc ruolr.ly :vurl,.,ly l,l.rlrrg ,1," ,,,r,,r.rr,,".
l).nnB the norlh easr nronsoon lvhole of the Bay of Bengal and the Arabian sea is under
rrrnd frictrr:ns which &ivcs thc surfac: r,r ater torvafds the westem sides of Aftican
('()nlrnent In the itronth of .{ugust - Septcmtrer rhere iS a Complete relersal of the
mrr lhcrrr clrculatiori due to pred<r,r: i:tat,ae of lhe southwcst nlonsoofl_ Dunng thc
r)(,lrsioll a{rd lrntinrJiotel) af,er it, up}^€lling occrtls along thc cntire wcst coasls with
regiurral variatior: irr ;rtensir\ This brrngs up nutricnts from dcepcr layers and ennches
lhc surface layers ,Soulil ]nciian Oceans is less nrarled by such seascnat chal6cs.,,l

" il'< rcgi.n 15 ;15,r sril.,jcci to c,rclonc:;, rnostl), occurring just before a,td afler thc
r rrlsoon rains 'rhct' fonr o\?r thc opcn ocesn aild lead towarils shorc in a gcncn lly
rrcstward tlir;ctiur Tlcir cl'liuL., ur,: n;u:,t Stvcr€ly ltlt alorrg the weslerlr aoasts of
ocean trasins and i:;larr.J chains, tsr_rtlr rhe Arabian Sea and rhc Bay of Bengal suffer
rcgul,rrly fronr cyclones, but lcss frequcntly in thc former. Same is the case with the
Anda;nan Sez" 2

I Shunra RC aml Sirhr PC , todir'r Oc n Poticy, Pagc ?9
2 ibid
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l Le corst

l h: coest or beaCh is an arc'a u.f irr.rr.ensc impx,Unce. The dynamics ol lntcraction

betueen the ever-vihrant sca alrd t,;e enrerging land rcmains a challcnge to thc scientlfic

cornmuuw. Thc rcAOl rs cvcr ruinerable to changes in way Of Crosion, accretion and

1gsg55ion Tltg s9051 lregins lronr the'lc\\'\+'aicrlinc' alt.l extends landr'r'ard to ferv n:elers

i1, 5s1grirl krlrrrnett:rs in ccrtuin insl.lrtccs tlcpenrli;ig upon vailous faCtOrs li[e tidal

irrflrrence, salinjty irtrnlsion lnto thc Siound water, effcct of sali spray on vcgctation,

salt\vcdgc rn an cstuary ctc This !s thc region gcr,erally known as the coasial zone that

may lnaludc cltffs, lorvli:ntls or clevalcd terraces and d.ltas. "The coastsl zone is r
pt,ysical envirorlrncntil svstenr, trlle$'hat lrralog{ru-< to the well-known concept of lhe

,,l(rinage basin as a geomorphic systeur Thc coastal physiography is a lesrrlt of thc

rorcrs;ion of a largc nurnbcr of r sriables inclu<lrng principally wavcs, scdimcnts, tides

u,,4 1sg1enic, i;tl,olilgir:rl a'r(l eusurtic factors, fhis approach also emphasizes dtal rhe

cr.rast is a dynami, up:n s.Yslcm Slrbjcct [O nalucal PrOC€SSts ovtr whiCh rnan dOCS not

olwavs have control" '

The scir and the adja((nt c.oast haC aluirys altractcrl mankind for varied rcasons.

Pr r:ct-rnr iri n nlllt il ha,l r,:r-r r,l at an rr nrnlnit and tltrvivnl rrtour'f prrl throrrgh itr
r.nolmous wcalth 0f numcrous spccirs trf maine lif: firrms. Later mincrals and oil had

flArkcd thc importa,tc.. of lhis rcgion, The coast still coDtinuc as a major ccnter for

crean t)asod aciivaties like fishi,lg conllrunity seltleltents, parking and building cerrter

for tishing and sca vcsscls, trban scttlcrncnts, hatbours and ccnt c for rutione.l and

rrrtrnratlonal tradinS.

l'hc coasl anr,l tlrs t{:ustal ci(t\t:rtsnr play an impr;lant nrlc in sup;xrning vadous tnarinc

lit! fOnr.rs in thcir brccding and rcgcncradon il,rough Crv'cnc vcgelalron likc nrangrol'es'

conrplcx rr.rtcrinxlics likc srvamps and mafshcs'

Beach Tourirm

Apafl from thc ccort)|nic activit.v, thc sca:nd beach render yet alother serYice as ccnters

oi pilgrinrage arrd *o;shio .4 holy dlp ln ccnt'rs that arc- contcflualiscd by scnpmrcs

ani niyit.rrJg- , thc iua:t antl -* is a pla",: of rererence for all religious conltnunjtics.

Kanyrirunarl, VelankannY, Ralr:esrvaranr, N{ahabalipuram,,Puri, etc are the bclter-

Lnr.r,'vn pilgrimagc bcachcs Payirlg h<,rrrage and tribute to ancestors in these hol;" cenrels

arc part of Indran hclttf artd culturc.

Bcach anrJ sea as a ccntfc lirr pruc louristic reurestlotl is a very rcccnt lhcnonl')rron.ln

u,rr.o,In,ry. It bcgan $'ith the lalPPies during thc sixties wiih hand piched ccntcrs.lik'

Gou aud k.-*al"nl in Ke:alani Coconut palm lincd bcachcs' the simple fishing

c()mmunrty irnJ tucxpcn:tvc livillts st t'dard-i suited iheir 'escepisl' lrfe sryle As thc

.rrorO sptca.t the intci:rart,,nal lourisnl biought tourists' especially the Europtirn tourists

*"r" *iu.*,j lnfo thc lruprca: ,va.It s.rnds l-,ir se, an'J sun. The addilional paraphcrnalia

like vartous tvatct slxrrts c3:'re nruch latel r'rith hr gh-tcch 'equipment' which arc still nol

fuily dcvcloPcd in India

r lteaf y, l-. (:9t0) (-,rl\(^t,/r- q .tN; n$'o!geme,|, 
"fe:(llsldl/ 

ru'v'tT cg)' tlp Fttth Stictxe Bal|s

.rrr fr'r,r, t,'er'ty, on l.rcd urc aod tont.fylt;ot! ll! Nfiv ?,.rltnd

-l hc lrrd
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Todav heach tourism is onc of the prominent conrpclnents of rourism industry. rr hasdivcrsif'led from rhc simpts qe1 ol idling ;; 
-;;;;,"g 

ro recrcatronaj ard moreaggrcssivu adventure. lhc sra ,n.l coasi are ,r.,i*,aan, players in this but titc coasthavi^g u1o," siguilicrn; :c,lt. ,.ilcach tourir,, o.iiriri*J".irU; *ur., uiJ fu.,a ;;;;;:use. The w.ate, usa6c cornpri-ses sr,rirnnring,. surfing, sailing, _"d ,;i.;, -;;
scootering, nroror boat skiing,_para saiung, snJrkcting 

"1. 
runy water-basc.l acriviries.on thc othcr, tand use nas multifacete.J, ,,i"bott, "i*irl Oaa*i ft,l background of rrx,ksatid vggetatio, i.rg n*a^? for truri.tts aitiviti.!, ,""r"ollnat arcas for touri *s lpart<r,playgrounds, clubs, thealru, anruss,rlrn,, narls, casinos end cr.rltrrrat ,o";;;,,;;),acfirnltllod.ltion l"aciliti;s (hotels, co,.tajci. iunrlri,rg sitcs, trailcr parks ctc.), 

"n,. 
and-U,is

;'arking aruus' cnrcr riiirrrr,:rir anti iiiupfirrg c.irnprJres, ucc.ss ro"ds u,ra iiu,,rp.t ,ionnet work".'

'fouiisrD l5 1gr.rtrgj as orl( ()f th(, nrajor lbrcryr t_rch:rngc carrrirrg in,Justry und,)nioys toDplan pooriry The e,rplrasrs rs tc r.creasc rlre .o!rr;st orri"uii'rni;;;ffiJ.ffii#
mrponanl.e rs als(, (c shift .ourist locarions to xrrlonv:ntional sites. As io,t oirt "i.prornolionai pri,rit-v bei.ch ii onr..rfthc rnr)it ad'aGtageous prclucts. th";,il;i;,;;;
lbrsst. 'l he mo,st arnbiliorrs cffun may [:e [r<.rrn the trriian Ocean lurrii, tligrn-isoion,
a _travfl -industry g,r'up basctJ rrt perrir, Austrllia. The new g.ou1: is t yirg,o-ro*J-rf
guyrmrncnl tnd priralc socf.or ot.ganisations frrln 25 Indian-Occan Uoiaeing il;;;:inulurling Lrdia, rndr)rlesra, srrl,6iia an<i the S:l,chcllcs - to colhborat3 on r cohcsivernarkctrng push..' '

Beach (o.ui-itn cer:l!:rs hxve sprcaii t'rcrn rr.c tracrtional sitcs as a cor)sequclrcc \)f rhcsedeveloprnents. Ivrtrrc ancr nrcrc prrsrirrc beach l'cations are being idcntrficd aadde'eloped. All the coastii sralcs of I;:dia havc identified coasti,l strirches or ueacr,
iourisnr and rrsort sires lhat wcrc littlc klorvn sarlier:

I 
_ 
Ilrhrrerhrr.r: Ir,lrd[ Ud\a, ]l.rn0rr. (iorari. u.).di. Kihirn, Ilfl.iharcsh$0r. Ganaparrpule. Rarscin,

vijaysJurg-sindhudurs,.A,l:brgh. \,eln..,rvhry, ih,j.Jd-ltar8ri. DEhsnu, Tark;.aji. lrrhu airt Chc,upsri.

O Cor: Calangutc, CrJ,.,a, Benrl. pal,rlcm, AnJuna, Va_{ttor, gaga. l)orla pduia, Miranrar, Bogrnalo,tlafloal tsd.jli( Siri.Ja,), !rL.rdrcm 6.J M0rgin-

o K-ir,,rr{kr: Mr-rrgarcre, scrnesh tlera. u iral, p.".nanr[,ui. S rarkar. Marpe. st.Mar],.s rrrrnd, tihrrkar.
Karwtr, Majhali. llinugr, -A.ragr, \{i!dvalthr. KrippE K,:odali, Murudciwnrq Coond.rpoo,. iforro"r,
Coklmn, i(umta, Mulki

O Kralee: Kovalanr, \ elr
Krpprd, A.kd.

Srnlumughsn, varkata. Kr)lhm, Kozlrrkode. Nlahc, Ta aseri, Karurur,

O 
-Iolil-Nirrrl I(on),okumuJi. Vcrri.i..rftlr, l iruchcftldur, lrlmclu,rrrnl, KunrsarJi lrhrI.ir. t]lro4rnrm.Muthu[ld, M8flsllapirram, Covelong E[ials Bcach and Mrrioa. 41ro thc Union Terrirorv
Ponrlichcny, Krniklrl.

C _Andfq,frdclb: Bhinrli, Walrair, Rusli Konda, Lau,joos Bay, Bacmlnipathnanr. llanralrishna
Eoacl\ lllrngi nrp rdi, M-vped

' Kari [thusiun KuutBr. Colstr! Tourirm tad l:ovlronrncnt - Bcrch Touiirort Eurin.er Uno lC Mry l196
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9 Orirrr; fun. Balighai, Ktrra;ak. Cropalpur, (jhandiput

O \.t'ctt Brngrh Dighe" BatIhali.

O Lekrhrdwccp bleodr

O ADdrbrD and l{icober lslrndr

r\mortg tltese Puri-Kr';rarak uf (lrissa. \,l,antrxraliapura:-n, Muthukadu Beach Tamri Nadu,
Rekal ol Keralau, Anrjaman lsiands and Lakshadw'eep Islands tbll under dre Special
l ourtstn Area (STA) lbr inensl\ e Lourism development. Initi;rl rvork ol the Rakel
proJecl has alrcady begun. All thrrsc are mcga projects wirh huge capital invsstnrcnLs
and land requrenrents. Indian and transnatioftrl hotcl groups have come forward to
invcst rn tounsm pr(ijects Torursrn induStry fccls :!: tt these new projecls rvould satisfl
ihe demands arising tiom the sggrlssive prumotiru:hat is given to bcauh tourist)).

"lndia cunently attracts al$ut J2oo uf thu luErrlational reson market in South Asia.

Itvtai-rr Rr:r

P.csL.fl lo:.uiori No ol rcsr'rrt rooms 9/o of totaj

Goa
Kovalam
N{ahabalipuram
Vishakapaunun
Pun
Totrl

4450
750
100

250
250

6000

Sourca AcromDodrtioo diftcloflat.
tablt 5l Bekcl Torriso - 'I'cchnq Etooof,i..l Fcrtibillty R.porl

Tounsm industry anlicipates c.rptiring double the market sl';ire in Asia in t-!rc following
two decades. Ilul thls \yill ngaln depcnd on mi.ny othrr factors and the abiliry to sell in
thc intc(nalional ntarket.

The strong, cdtural appcal of Incit;r loget,rer with ils excallenl Wesi Coast bcaches and

hinterland. nitural envlronmenl and rvild lit! nrekc lndi'a a particulally atractive
proposition Holcr et lts 3bili:) lr) p.nctrale (hc r'rurket will dcpcnd r'prn

'r Tht ova ahiliq cj'sututhle ,iastinuti,ttt and tir .itr<,r.g .rric ial an,l cullural ultructiDns

r ThA :tvaiilUhrlttl ol ar ttunspor| rar'r'r('r'li, tiv resctrt destinalions ur,.d thc ltnkogz Of

lhese to the ffftiot, Lulhn'dl nttraclions in lh< country:.7nl
'r 'l'he pnet comPer tl ivLtn' ss ol ils de:\tt'toltons reldlive to oller resurt tle'stituilu)ns in

Atkt nrd *tulh ,4srtt.

Civeu thal India $ill pcnbrln reasonably *'ell in thesc faciors rn r'ierv of its slrateg-v to

create fivg nerv large and uccessible beach reson destination then it oughr to be

sigtificantly rtuireose its cuffcnt share frcm '{2!/o r-rf the total resort markct in soulh Asia

r;50% byihe year 2000, and 60% by the year 2010. The projecred dema-nd for and

EQUATTONS Papcr rt De 
"',:lopmcnl 

End Smr:nonce of Cor3tol TouristD in llrlit

74.2o/o

t2 5%
5.0ori
I 2o/"

4.ZYo
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srlppl), of beach reson accomtno.lation lacilities
penetration r&te ls sct out I n lablc"

in lndia assuming this maiket

Pro it ctcd D(' rrrrr n.l enC Sutrolv of Resort !:aciliti(3

Variable
Resorl guesl Demald
iiooms requircd r@6 59i,

r990
6 t 4.00(l
7 ,763

200tt
I,E00.00
22,760 .

3010
3,960.00(l
50,o73

Source lablc {3 &Tcxr B.k.lTourir:Jr:
T.chno-.co[omlc Frr3lbuq. Rcpon

Surt inrbllity rsDect

The su-sl,:nan('e oirhrs arntrilicus e\prctation in trach tourist tumout antl corrcsg,nding
IlltraslrucluJal ddvel(rpnrcnt Jcirci"ls :.rlc!y .rn thr equal lrromincnee given to the impacr
ofrhesc developnlents. lhp,coasl a-.:iti5 l,;qorv:r is a dclicate and lulnerable rcgron. Tbc
impact ofnrass trluriSnl On rjo3sial ec(.I()g) an,J cniircnment and tlre nec€s)ar-, protcclir.e
mcasures (assuming ihJt thc) are effi:ctivc r;]rcck measules) are scnously being
dcliberated thr' world ov!.r riltat <'r.ce had b(:en the gnint of affaclion thar pr()morcd
tourism ',r'orrld be advcrse lr ;tftccicd ii;' '.rngove:lcrl gromh of tourism infi?,5rructu.e tlt)
tht bcac,hcs.

'The slteer s;re d arrci sc alc r,f t,)urisrn davel(.pmu;rt lus had a rnaj<rr impact on the
crrvirrrntncnt. In adCrlrorr althorl&h many lilcal ;xogile have benefited from ltre increasc
in prosperiq, s'int:h trt.rrism brrngs, the cul:ural clT.:cts are sigrificart. In adlit,on ov.:r-
d!'\'clopll)ent an(. e n'i i rc\r',nr..jrrtai dcgradetion ha|c lcd 10 ma.n),a.'cas losing thctr appeal.
i\s k)urist nLmbr-rs d'op off tlrrr ability to r.'raintain the infrastructurc bccomcs ntore
drlllLult. Whcre erusion haE beconre a preblern, as has h;ppened in mauy Breas wherc
dereiopment lras octurred in vulaerrrble zr,nes, the cost of maintenancc ctn be
pnicularly high and olten .has ro be bome bl, the locul la.xp:6y6r. Developments that
urke cn\'rro.rnDlrtal cortsideration irlto acco,]nt ai'c iikely t\, te rnorc sustainable in the
long tonn dr)d less e ostly to maintain." 6

u Kell1, Rid.. Tr:r.l.is::r r,r. J Rec,eatir-,n, Th( Errop?r.r CoiJl&l Codc- EUCC. Ndherl.nd!

6,,LQU.q.TION:i lapn- clr D{\elopnlclt urd Sustanar.':c ofCoasol Torrisn ro l"adia

lhc advcrse cffeL'ts r.i nrass lorrrisrn on coastrl ecology and eirvir'onment 3r rhrough
nlan), f&cr,ors: 0r)nsuuctlo0 acti'"itres likc resorls and higltrvays on thc ncar shore.
dcstructitn ol codstal habitats like sarrd dunes, cosslal vcgctation, rnan3rovcs for
landscaprng and rccrealron, conlarnirat:on of lveler bodics and ground ws-trr fiom
l'enilzers and peslicid.s. d:sturbinB, caph're and rlirect killing of coastal and marine lifc
by nrass h uman preselicc and as souvenirs, destruction of coral rafs, Iughspccd
recreatioml vesssis near shxllou' \i'atcrs, spiiting of pekcleum and p€troleum based
subslances in tlrc st'a ar'.d ccust, soliC '*s:ite and plastics that are uhffacteristic of mass

t/)urism arc somL'of thc lluerts that could [,.- averted through proper planrung and
managemefl:. 'l'he cilecl of lhese cn rrr?lrnc alrd coastal ecology and subsequent social
and cultural problerns on thc local cornmurury (not the sa,ofic of this papcr) unless
tacklcd eamesrly could end tl)e ver) tourinx] actir'!9,in coastal region.



Th: cosst is undcr uemeido(ri prer.;ure from oller activities, Urbanizrtion. ports and
harhorrr:. rcfincrics a.n.: chcmtc&l inC,-t5lric5, \.ori(,us delenic rela'.e/ prcj€rts, e{Iuents,
solid !'." stc disposals arr comri.Jn thc rvultl ovcr, It w'as ontv rvh.:n it r,:ectcd at)

alaflt)irtg st3tc \vorid btr,jies li[:c rh( L]rul.d Nari.ns stcpFcd :tp with uaming to all
notionr. Agenda il ('f t-lll( -Et) ttares "Desprlt nutional, sub-rcgional (egional a,d
Ulobal cffons. curtcrlt al.,l,;oacll:s t,.r thc maraBr)rni nt of marinc ind c{Est&l rcsources
hirvi rrtrt alr"ays lrrol!-d calrairli 1rf ech,c'"ing .<rsi.llrrablc Cevelotrmcn:, a.rd co.rsal
rcsourceb en(i col:;li,l rnr in nrrirnl itiE L,eilig mp, iiy r,cgradcd and uroCed in manl pans
oi thc worid llaah coastal siale stiotrlC c()nsid:r csrirtrlishrng, or \".,hcrc .1cr:cssnr.v,

stren$lrcning, appr,.,pfliirc c.:r:rdinatins rrechani-.nrr for intelfatcd lnanaC.mant and
sustainable devcioprrrenl ..f lhe c.iastl' ar'<i r:',arrnc araas and th€ir rs-icurc3s. ar t\rrh thc
lix:r) :urd ,ratro.,al lc,ci. i:atlr ccra<tal smtc shcul.l ctinsider prcpa'ing nutiunal r.:uidelu,.-s
lbl ihc integri:tcd mcnager.,crt ul'tlrr' l:rrastal areas".

,\ccordrngll' rt'6lonal ssLrrlrigr ais,r hal corrle :n an agreernecl Ji1 ioaslni g,rotcction
'lntita. I)akistan, blanglatlcsh Sri l-anka rnd Maldivcs adoptcd a Drali .{oion Pian for
ihe protccliOr and rrranagc:Iel7 1rf nrarrrrc and ii,r4strl sllyirllsrnrent Of tha :iouth Asi&n
region ur,der the S,)Lrh Astan Scrs Rcgronal Frorrr$nme srr,nsored b1,' the United
Nations Envirr)nnr:ntal Programnle". l

A ftrre,trosl \luestion rr: trtnt cl'us r','r,uld be, whcthci tourism indwtry also want ro bc a
i6lraboralor to the Ceg adatiorr and Certruction nf tre coastal envirorullcnt ard ecology
o.nd tltal l\lrether lhis indusuy waltl ro dig its own grave? These c-c p€rtilirxt t'luestions

the tourism industry has to facc irl it \.1dnt 10 sustdiu itnd also prove thal touisra is indeed

a'sir-.okelsss uldultry' or ( nco-pollut;ng lndustr]".

l^n answcr Io these qu,lstlc,ts u'lul..! bc bv iryrng to urrdcrstsnd thc conditron rrf the full-
blown beach:ourisi (,errttr:: in lhc count), likr Coa and Ktx'alan, arrd the envisagud

hrnrre plan* lor beach tounsnt.

Pr$ent h€cch tDurbE rsd tht coftsa

Gua is rhc synon)-ln lbr beuslr tourisrn tn lndia with a colstl;nt: of 110 knr. and a

Populatrorr oi' l . i. :nillio1. The stite is.::crrf the liclrcst in biqdrrcn;ity. "Goa's uniquc

topogr3phy encompissii)g est'ra.ii:l3 and (:oasurl si stems to plaleaus and irrll,'- ghals

nutures ,)ver 4000 out of '-he 5412 known sp.cies of mamlnals reptiles, fish, birds'

lnsects, planLs. alg:rs, f-ems. mrcrofungl, inushroonl-{, yeast, bactena and actillcnrlcetcs

The bcacires of (roa $ere once sroad wrtl! golden sand:; Alitr nearl'/ thlcc and a half

decades of nlass tounsnl '.;oan treacnes ar.: livJ lestimony of haphazf,rd develc'pnrcnt'

There are around 410 hotels and 150 shacks in ar,d around ihe bea.hes. Mrrr':lhan 770''1

(rf these arc locatcd along :tie heach 4lmost every otte uf them wi.hin the 2CQ-nrclers df
the Hlsh Ti,Je Line (tl'l'111. I'l:str rrct;on of srnd dur,es a-nd erosicn Prlne c('ast is whal is

letj oiGoa tOday R.eCc'nt repor.S strtes that the haphazard tounsrt develtrptncnl ltas

jtartcd sho.,vlng iis etleCt on Gra t:v rvav of fluclua:ions in tourist anivals They opt for

Iesse;-crorvded ald pollt,tcC pl:c.cs i:l'c Kclalan: and Kamatrkl

' 'l h. Eiodu ?l MErch 1Yr5
I DR Nrada (umrr

EQljA l iul.S I',lP<, r)c D:r';lQrrmet.; $'o :iLitEnnjli s t'f ( i,e-srrl Tor.r:m rn ln,lir
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"Ihe 
reflec:ion of thesc is f:lt.in dle rlespcrete suslcnancs eflcns of hotei lr.rl:_str1,by

pr;('e hik:s The effe. ",ar relt this )err l.rirh o 'had peak seeson'*r,t rn" i,.ru.y io,.t'.
shot up tireir priccs to recoup. "Room iaritrs shorr up to a sraggering Rs.r:c06 a-oar.
{doubJr; p66uparcy) durrrrg thrr'!}uistmas fortnighr w.hich wasl hefi'y 2009i, inorerse
(rycr the pre C'hristma-s ratcs".

tW ,tua, pcinrs crits rhat Coa cal handl; 2 5 urillion tourisr3 hy the yesr 200O and

10.00-0 
hllt 'Ntay tr* i: i: in accordancc \,,1ih rhis WTO reporl ttre touriim mini:rer oi

Goa Mr 
"Vilfred 

D Souzz has pians for rrrore in{iastructrue developrnent. .rHis new
tr.rurism schsmt: ,:mLrh.sis irrfr stl.cture, an inter..iionar aiqxrrr, super highways, gorf
cuurscs, trflshore casinos fecrlrlies for uitter s[.,'ons, advcnture tourisrn Ld t 

"rrrog"tc.rrism" II '

f+irt lhe ecole'rgjc-al ;rspei:t .rl (ioarr (onst is nct e:rcouraging at all for rhis anticipateC
tourisrn devcloprncnl Reprrt u! the Nutional comrrioee on Tourkm. plannrng
Corumission of India ha-s trbserved; "the nulural charnr of coastal area anti marine are.e
rs bejng adyersely aft-ecred [ry ntassir,: totrrist <ievetopmcnt. Coa can be crt d as an
er:amplc l'he r -''-ach rcsort facilities are spread all along the coastline of Goa. They
undemrine thl: nahtrel sr,.nd dunx ecosyslenrs of the coastal areas. But the tmconrrolled
spur( ifl coustfuuti(,n actiVitv prtrvoked by tcilist influx in coa, partr:ularlv the
t:tl?acrton of sand t.luncs fbr develoirrncnt r.r.u: ks h.t: lcd to a cc.ntinrral erosiol of constal
arcas by lhc rclcrrtless sea "

The i difterence torr,ards natrire strll c{)nhnues. New horels still prefer to cr)rlstruct cn
the beach and in ecologically sensitive arcas. The wcrk on the Miranrar treach ofa horel
proj.ct owred by the rrcpirerv c,f the indusiriatist Dh;rubhjai Ambani rvithin -iO0 meters
ol'l lTl. rvas stoppctl recenrly. The neighhorinE (:cL,-sensitive tra-t rva-s a rir.erfiont l:

R.estrrt cunstruction activities in Krrvalam, Keralsur is right on thc \ tcrfront. The
tourisl lndus-u)- pard heavil,r' for tbrs dtrring tile lasi monsoon. lJearly 150 yards of thc
br'ach w&s submergerl, rr;rshino arvav 200 kicsLs an,l badly affecting a dozen lodges and
2-5 restaurorts. Whilc the h;rtel or,ur:rs and disrict administration accuse eacil other for
lhe cause it i:; the b.acl: thar sui'lers "lt w,asn't tlre uovclnment that dcvelttpcd Koralanr
into a lnpular deslinalion but it u,h: us iocals. The least thc gorc-mnrent c,-luirj have
Ctrne was to act in limc b) drrmping rocks (alo::Ll th: lreach). Aftcr all. they earn so
rnucl, loreigl exclunge becausc of Kovalam" i3l.'! Khan Secretary Kovalaur Res<rrt
()rvuers nss<,ciutioL. " fl:cse lvoplc heve cc,nstrulicd their structu,cs righl r:rr thc beach
in vtolati,rn of rcguJatiorrs arrd no* 1\anl us i() frotcl:( therit from erosion", Disricl
trollurctrrr Aruna Sundcr Rajan.'3

l hc Western Cca;t in gencral and the i(eralanr Coast parliculerly is erosion pronc. The
eutire coastline ilscif is n€',v f'orrrraricn. ". .erosiorr is a malot problgrn, cs;rcially in
Kerala, where 6m,'year i.; lost". 

r' I)r.Baba of Center hrr Earth Sciencd Stuaics,

t Dttcn llerrld l9 Fcbnrary lvll
'o litytrt o!i{lO on Url:, trnow lodiA vol.1, }ic,.lE, Depor.r're '.t oiTcurisnr,ljott of Indio
tr Tli.'Ploocer I5 lrcbrunry L,7
': g;nstru(-.tlq,n gf h(,rcl iiuyc.d rry SC, fbc Telcarrplr J -Ianuwy 1993
t' Go* nrust bc ,,j!l,grl. Oualook 28 Argusi I 096
r" Sharma RC' rnd Sinhc PC.l,"it.;t's i)ccan Pofuy. Il.larlnc Geogrrphy rod Rerar,rccr olhriu
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1'hrruvananthaps;76, rvhtl i.tads tire tea; lcor pr"paring thc Coo"tal 2one Managemenl
Plan lor Keralam, vouches this.

A srudy on "h4a-rind ge<,l,rgical aJpecl of ttakshina, KannaCa colsr" by Dr
K.R. Subranraniya and JaBanrthr.l-.pa [<..r' tu)d publis]red by thc Mangalore Ljruversi$
r!'vcals "tl}.1t thc coastai crosicn due t0 nalural lrctors is vsry minirlal. But it hcs becn
aggravatcd,by rr,an's intcrfcrcncD with the rratura I proceJs and due to laulty remedial
Ineasures" '.,

Constnraion of lvlorc
Tourisr Facililics

lncrcrscd Prcisurc on
CoastsJ Hsbhats

Planning without good
Coo3rrvation Policics

No with Sood
Policica

Tour irrtl Dcclirter Tourism Flodsbca

'! Vijayakumar R. /te mc,liol .t lcanttret l'or,/0' 'l'h? ttitrdu 28 MEy l9E3

t hc relstionship between touri5m d.vclopmcd atld coorcn'ation PlanninS
EnvrrolleQ]lillGurdelines fcl CpaqlTourism DgvcloPmcnt i

COnSrructing sea well to check erosion is not corEidcled AS SCiendfic or cconomical.

Expens iiom Geological Sur.iey of india trclieve lhat the countr)'s V/est Coasl is more

suiceprible tO eroston tlnn the East Coast. 'fhe Wesletn Coast ls reladvely of ncrv

ongi;. l he narow belt between thc ghat: anrl thc sca is now covered wirh sand close to

the-coasl or by an extensivE sheer of larcrite. Ccnstructi{)n and maintcnance of hard

prolection lneasures like scarvall tS ver) costly. Thc best option is B Complel. retreat

9

gxceedr losr
llinhrncctnent

EQuAiloNS-P!pe, on Do,cloPmcnt ufll S$tEr.aircc Jf Cou^rl Tourisrn in inJia

CoEstal EnvironmcDt
Dc8radstion

lncreased Touri$r Derrrlsd



from the erosion aclive zonc, According tc Mr.D.venkst Reddy of Kamataka Regional
Engineering College growing ucgctatioi on the affected coasts makes praotical al rvell
as ecological sensc.

No Commitments to Regulalions

J
fi(
.t

I

il

I

The debate on beach tourisni developrnent in Inrlia is centered on the hotel. rcsort and
highrvays conslructions ncar lhe shoreline, 'fhc adrerse eflbct ofheavy strictlrres along
the erosion prone cr'rastline is a proven facturs the ruorld over. The attcmpt to protect the
coast and coastl,l ecology has already becn made afler scrious <lebate in this oounDy too.
The result of this was the .intro(luction of Coastai Reguladon Zone (CRZ) Notification in
1991. The notrtitatron prohibitcd all constructiou activities within 500 meters of th€
FllFL. Untbrtunatel) for the coast, by limiring the prospeds of the notificarion ru only
the 'development' aspcct tourirm industry rvas ablc to bring amendments to the
|jotification. Permrssion was given for c()nstrucr.iorr of resons and hotcls i)eyond 200
meters oithe Hl'L. Nloreover the general anitude ofall coastal stares and indusrry is for
total rclaxatiotr, the contest is still livc.

But as the debate goes the industry and corrcemud govemments pays little heod to the
preservstion of the codslal environrnent. "The Konarak Beach Resort, *,ould acqtrtre
222'7 acres of foreslland along tlre sensitivc Konarsk coa-s!. In West Bengal. Digha - 25
metcrs ol thc coastlrnc is quietly slipping awuy in rhc sea arLnually, the protective sea
rvali ofblack stone boulders completed in t988 has already cracked". 16

Bu( the attitudcs oi plamers are not encouraging rvlrcn thc hidden dangers of insensitive
approaohes towards rhe environment are pointed out. Thc chief minister late Biju
Patnaik said that the e,virorrnrentalists pldtesdng against the beach rcsort "'*'as dancing
to the tune of the g,estcrn countries. " l' 'fhe lt4aha.ashtra govcmment. Bombay
Nt:tropolitan Regonal Dcvelol>ment .Aurhoriry and Bombay Municipal Corporation
gave permission to r-onstruct a l0 storicd multiple convention centre anrl hotel to be
constructed wittun 5() meters of the Rackba.y ifl Crrfle Parade. A 10- storcl, horr:l
contplex near Ssntlitlnr beach, (lherrnai got perrnission from the authorities.

fJut ttre European cot:ntijes that had already gcn.; tl[ough this phasc of unconrrollcd
developnenl along tlre coast are of differcnt oprnion. "Thc erosion of bcachcs and
consequcnt loss of recreational areas due ro tie consrruction of tourist facil.ities on thc
cc3st has led a nuntt:er of counries Io adopt coastal laws which include.ly'u l)evelop rcnt
Zones ot' bctv'een I C0 and 300 meters (Nor<ttrerg. r ll:;. This has slowed the proccss of
dcvelopment in the coaslal srrip. If these and orher nreasures (e.g. those listed belou)
Sugaeed in &e devekrpment of a sustainable tourist industry, there are nurncrous
opponunitres for nalure ccnservation. Given the increasing ioterest in high quality
natural and cultural cxperiences,. nafure r:onservction can only help tru reverse the declinc
rn market share ofEuropean coastal destinalions", l8

Sinrilar is the attitude towards Llre construction ol'highrvays and roads. 'No roads should
be built or reconstructed in the coastal strip (300 nreters) parallel to the coastline, nor

t0

(

16 Tior6 of lndit ll Novcmber 1994

'' Tbt f.trlot ?;.Lrvcnrber 1994

" Kelly nig., Touri.w urai lltcrcaholt, Tbc Europcen Coar.trl Cortc - EUCC, Nctholaudr
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throu8h ceastal habitats hlain r,ra,Js should te located sevcral miles inland. with coastal
acce:s roads rrirutin6 perpndrcuiir to th.: coast at specific lrrcations". l?

tlut back rr ()ur c()rrnrn' ttrere a;e ar leag tluee n''.rj or supcr trighv,ays or cxpress wevs
that is planned and lxrrrg consnucred along the cr,asl line. The East Coast Road from
Calcuna to Kan) akumari rvould cover the entire ea.;tcrn coastline. The first phase of this
road tbrm N4adras to Cu,Jdalore is already builr. The work of the second phase is
under$'ay hr the western coast the Keralanr Goverrrmonent is plaruring a Coastal
Express Way along the entirc coirst of the stare. l'here is yet ano*ler 63 -km highway
plamed by Iamil Nadu gr)vernflcnl ro c()nnect Kanyakumari and Neerodi in the West
Coast.

Rec':..etion
Golf course: as pan ot tt ur jsm rcr:reation is gaining momentum in India. Ail the newly
desrgned beac:h lourist enolaves have golf courses in their plan. fie potcntial impact of
rhuse ulong the coastline and near coasl had uadergonc critical sturlies. Apart fronr the
destrucrron ol sand duncs and nar,xal coastal vcgetation rhcrc are seriorrs imrrosl5 .;
pollutron of water bodies, ground water and the local environment:
l. Stream charurclization
2 F)csrruction of wet lands

-l Lack of r,r,oodcn but):r arlong waten,ays
.l Elevated walcr 

'rrllpe 
ralurc t]uc hl:

_ i Lack of shading \cgctatir.rn
i Rcdrrction of glound wster inflolv
, Releale ofhsated watsr from the surl'ace ofponds and
i Thc entry of heated storm water runolT from imperviou-s surfacc

5. Reduction of basc florv due to ground or surlbr:e ruter withdmwals
6. Rclease ol toxic substances and oxvgen dcfici:nt u/dter liom ponds
7 lntermittent pollution incidenrs such as spills of pcsricidcs, fertilizcrs or fuel
S. Loss ofpesticides or fcnilizers by rvay ofground or surl'acc watct runoff
9 Entry of stomr watcr polluunts rvlshed from parking lots nnd tbc other impcrvious

surfaccs
10. Accelerated charurel erosion due to rncrqrsed stortrr-water runoff vclocity or

prolongrng the arnorrnt of timc olrannels are exposed to erosive velocities
I i Ehmination qf rhe scouring benet-its ol flooCing by altering the frequenct. and/or

magr,itude of Itooding
Il, i'oor erosion zrnd sedimcr,r conrrol during rhi ronstnrtion phasc, and
13. lnadeguate treal.m€nt r,f servage rnJ orhcr wa:ite\later genciatcd on the Bolfcoursc,
lRich.a-rr! D.K)eio, Prot.ctlrlg ihf Aquatir EoriroDmcnl froln thc El?c($ of C,olf Cour'e!)

Welcr rporlr

'1 lbldt'llrc Orilv 2l Jrnu8ry 1997

LQUA IIONS P!pc, .ir Dct iloptu nt .!nl Susrcirrnc. .5f (:o$ul Tosris.o iu lulio lt

The Maharashtra Trrurism i)evelopnrent eorfxJralion (Ml'DC) proposes to sct up tourisr
compiex, SolF coursc, watersfrt.rra compler in I05. l7-hechre creek land in Gorari, the
place is full ol ulangrovcs Manori golf courss oi: rnlcmational standard in 29O-hcctare
land. tsoth these areas tail undcr rhc No Develop-nrent ZonE. The govcrrunent thinks ir
c3Jl convert this lnto 8 li,rol Drrclopm;'nl Z<,ne .' 

lo



Af'art t-ronr occa.sr.rral s.crar conflrcts 
'rrth the rt c.rr populahon, a r*aler s]r,rt rn ourc,unlry rvas linircd to srr iirunrn.t or l*,al ride;,. Trrrs 

-did 
rrot afflict rnuch ou the

:nrir:*:ltl .W&ter stxrrrs lik.- fishing and s;x-arfishing is not ,"ry p.fri;;;;;;
cour)tn' But thg sr; - 11., 

-.., 
is r:hanging Wrth incrcascd focus on tlrc beach tou,sm todaylhc ncr,r grncratrun rr[ 16q11.1511 rr-quirrs the rnoder n w.uter s]rcrt lhcilities. Siurre of th"ercccrt studres iridit:aat' thur "utrtiut /;l?.i k)urisrs pfiicirxrte tliffcrent r'cter based

acti\,ities '' ll Willr rn.,tl.-ril icchnt.rlrigy 1., Jssist. urat..r spons have diversifierl ttl sailing,
rvutrisurltng. snorkelrrg itnd scul,a .living Class hrlfom boots for ocean cxc..rrsiLlns a;
b!-co,riir,q r.ore lxrpular There arc yer orhc*rore inveslmenr oriented iarge-scare
Iecreation likc unJcrrratt:r riuv,rrrg thrc,rg.lr subnrc'eetr-ac ryr ic tur,ners. a thele havc
[rccQttretrr..rrcintrusivct()lhcsccrctsofthcocean,

Of thc-se undcr rvutcr plrtrtorm|lt-r', rvatclrinS th,3 ,11x1;ng life and ctrral rcci ha-s become
on!' r)1'Ihg rnost f*,i)rdar s1'rrrts today. Tl:uugrr this is corsidcrcd as non-c(,nsunrpti;;
u-ses trl ocear \r'ealrh ncyerllrelcss thc tlarr,age to thes€ 'delicate (rrgnnisr_s and mannt:
l;fc rs ver) high "lr is an u;:li)rlunale tnrtlr that those of us \lho visit reefs most oneo
(,arr)aBe tltcnt hcutri,i bet:;ruse rtf carcless beha'ior. Snorkellers and divers oRen slanC
on rceli' rvalk orcr crrral:, r, srrarlorrs lrrd c.r cct corar and shell souvcnirs. These
sctlvrhcs. 

.ora. y,*ry danragrng to feefs onrJ rnay cause long_lerm alterati(rn ro rcef
colT[nunlllgs. ' --

r\nr'tlrr:r acr or d;rrnlg[lg tlrs rccl' ,\ hy Ih!] anc]r.n g <lt boats that take thrr rourists to
rc'ef sitr:s "?0 pctccnt r.rl'a liagilc srrglrorn corai {Aciopora cen,icomis) recf.tn thc f ort
-lcfferson National Vonurnent. Fiorirls, 116 snlt*hed by anchgrs oi boats clrrving
visir'urs k) thc rtscn e " lr st',u.,,crur co iution ir ia,,si<Ierc<I as onc of th!. rnost lethar
danlage r(l rhc reetli and strell{lsh lxrpulatiorr. It is nor only the reefs that are affeotcd, bur
a large rrumbur (rf clther marine lives that deprrrr<J up,n thc reef ecosystcnr als.r pcrish.

Tlre ellcct of lrigh Jr,rrrr rrrcd Inotor lroals liri surfrng and racing on rnarine lifi: is a social
issue also lv{ost oJ'our l(,uirs.r srrc! arc arso community fistring grrunds. Tt.rrgtr many
srudres are not arailahlc (,n rlr{':ie ir is acccptccl thar they effeit-tho fistr popul-eticn by
drtving a.rav the sh,.r:rls to high sc:r. Tlrc vihratiiu and acoustic cffeci the 

"gg 
oui

.jrr'.'crtilc fish. ivloioriz,-tl lrrrrrt.s also all'ecr lrirtl si.]!l,jlt€rics and marinr, Iiie reserrei. The
l:,.rro1tan rer'r,mmcndc.l si,!-c!l 5tat)(lilr,j i:, 5 knrrrs. "Spcetj lirnlts of no nrorc ihan 5
lr'ots should be estrblshcd lirr all motr,rrizcd vessels uavelling through shallcrv coastalwatcrs Reduced speeds arc also ncccssary in or near seniitir," aicas such as bird
sanctuaries, scal ruservcs, antl ilnct archipclag,i arcas. Jct skies or othcr motorize<l
vcsscls or vehicles should rrot be 1x:rrni c<l in or uear selsitive wild life areas, or areas
u'lrr:rc pi:.ple lra\r co^tr sl\iai,'imll)'ro eryo.v the (:elrn and quite n,lturc,,.?1

Of thc l,nlne \\,alcrslxjrl c!.ctcrs rr trrtlia thc furdarnan and Ni,;otrar Islands and thc
l-ak5h,141v.'"n is.lanrls aic rlrc rnosr [x]r.nlr,r sitc:;. The Great Nicobar is a tsiosplrere
l(cserv'e lir ihe I al-sharlrlcep tlrcrc is ;rlrcrrly rr,3ts15p9rt facililies lik: snorkclling and
boattng Bul again thc lirr,re ol'col.al tecii in ihis iegion is alarming, euarr1.ir,"g for
cr)rlstruction activi..it:s has virtuall.y wilx-d trul thrr r.:L.fs herc. ',Thc coral'recis and oirrals

?lR-arr 
Bhusbnn Kun:a:. (,iro,trl To.rrisrs sod I;ortrontnctrt

,, )':.YlO I)J and H.\)prr I N.\ , th\,.'1.,.-t.lf t,.,inph,i! i.ni L:oraf rce/s, Roil. Coflr€nsrlon (1q77)

nt,t 
E.u0urs.,:ttr.hut d..t t.ttL't,.t,t:l ftt{tq lht, L.[t L',-\..rI i:lon.]o, Biq,l. Cooreftrtio, 977)' Ktl!y fug , 
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o[ the Lakshdrviep ail in danger r,i panial or rotgl degradation due mainly to human
intcrieieuce , The mortairl,v ,rf ct,ruls in Minrcoy. K.avaratti, Kiloton and Anrrni is severe.
r\ reocnt esdmale oI' ln tnlt pcrccntage oi dcaii r,t,rals m Minicuy is up to 90 prcent,
.\ndom 50. p€rcent, Kalfirnt 8() lrrcr.nl and Suheli par 30 prrcent of thr surface
coverage".' Tarrl Nadu has a Marrne Natlomi park in Grrlf of Mannar There are
about 120 specres of cr.rrals that trelong to 33 r.renere in this National park villanguchelli
island ol chidarnbaranar districl rvas submergeil due to indiscriminatc rer,roval of the
reeti.

Ail the new coastiil tounsl centers hille waler sports in theil agentla_ Coa plans an
underwater xlrrid pro;ect that ryill ccmirrise ofa submerged acrylic tunnel. "Thl s,rvey
of Nstionul Ioiti(rtc uf Oceatogrrpby, CoB. c()nfirms serious deterioration caused byjndustrial activitres irrd reiomnr.ndcd compl;ic protecrion of the coral reefs ard
mangrovrls. 'J'he rcmoval uf oeacir nraten&ls. cuning of mangr(rves and collection of
nranne flora and lduira rr ust bc stoppcd " :6

Lrtroducrng beach lourism and water sprrts inlo thcsg rcg on( nccd detaih-rl snd critrcal
shrdl and undcrstandlng oI the delicare ecosystsirrs Carrving capaoity of thc region has
to be assessed and stnoi r,igil horvever painirrl and expensive has to be rnair'.:ained.
Since these are lile systems *'hose value a::d rmportance to human iind is ycl to
assosscd thorouShly.

Sutial issues

'"founsnr cic.,'eloirmerrt in the past ten years hu: .rnderrnrned the qulir/ of life and lhe
environment of ri.: Iocul people bi'polluting iire rvater and thc sunoundings and makrng
lric tnorc dillcult lrr ::corlorn is terns. This has 'trndefdsvclopcd Goa instead of
i:rctcasrng wcll'arc, Urrrs tii: N,i0s." :7

i

ISrrr,,la; is the apprcliension of :ounsn .rJ\',iicpment in the islands. Ths development
,rcBrarn:; of tic govcn,tlcnt li)r .\-n{Llnr:r:r r,n,j Nicobar Islands have been in-sensirive to
.lre local culturc rind c!:rjirtrali\''trr-c:: noi irr hrrri'iony s'ith eillrr thu plrplc or ccolo.-
i'hc i.l*cline in ihu ronlLnlurlli] l\pulatlon ii: ill!-se islands is alarming as v.'- l: -- :::Elr
\ r.rilses ol sun'ivui Thcir ciilt..re ar:d li'::lrle rs norv !')lnr, :1,.-'..- ny touns:i;
tnd:,\try. "Ihc sur'virai c]t.ll,i;ri of thi:i .. .urn,,...,'... ,.'. '.',,cad].: ih;..-eie.red bv
r nclu:,i:,.liz.ation aiiu tira sL-call".,i crvrltzat:oi, -:-i,c 

:.;;::,iirtlon i$ $a.l'if,ily de,:lining
iuirl i' almosr :" ths !!'rU. .rl'e\ii " :i'..- \,.u hotgls atid ttrurist horncs havc everi

t)

All the new identii'red tcach tourism sltes are lo:ations of coastal communitl habitation
and work This rs especially so :n the West Coast where the densiry of population along
the coast rs very high compared to the East Coast. Also marine fish rcsouce is higher
e long the West Coasi There are communiry- setllemcnts along rhese coass that are still
:.'adttional and enrploy or y lraditlonal merh,.rus for fishing. This mcans thc Iishing
lci:vities will generaily' uke plac,:'along neor shore. Bakcl, the Slacloi Tourism Artu
(STA) in Keralam is onc such location. Beach tourism and wat.rsporLs rd.ll cefinitely
i.a',e its lnlpact on tha lil'e and livelihooil of tirese communities



'rdrncd thcir bars and leslauranrs ds lhc OnE i-thr ,::hi)mpa,, erc. 'r,ilh nude painrings nnd

i'l:t)L)graphs of the native rrlen and r+omc.r " 2r

L;rr irr-habr tc.ri islanils like lleng.trulr arv bccr;rninil irrpulatc'd by touiisrfl aftivilies in the

i.:kshadweep. Coxslarl c(,mn,rr ri;cs &!c 3enur:rll.r tr:.rrl it,t,tta I ir: livirrg trr'J rituals
.I.{uditm that is relatr.d tO t'(.ejr t.rrrisrn ctrnilicrs rrjlh the tradit:uruil corrrrnrlltit) rn our
conlexl. ln Laksh:rdwe,:p, l):r rg;rr:r'a inil Ka,,irl'iit are creating this problcrn, K r,nh:

Koya Thengal, Crrrerrl Sccrct.rry of lvi,.rriinr l.c;:gue Llrrit say-s, "I.,alishuil.'recp *rll
shorrly bcconre anolher Orra oi l:Lrvalnni ()ur l,ol s ltre norv secrill-! $oin3 l,) Dangarum
lo $.tt!:h nude sunbirth;rrg klurrsts ani thcv are al:;rr likely to trc irrlluenc.:,i ['v rliJlrhol
utd rhug:. \&'c driinrtr'ly J(r no( \Yalrl l()uris,r. ilr ficsc islan,1s, rvhrc!: havc l'ccn
p.scclirl, all thcse doyt." "'

Sour e in regra tcd t:i;u:t ir u tiutt r or'rsu rts :

7 Comrnunit) rrr'cptauce to bt
Complete coo;rrutiott arid l, ust

rulminE oI t,.rurisrn. \leic lhe
loulism ircluditrg prolit shir r nB.

nladc arr intr:gral parl of bcach l(,uriJnl plar.
,n thc locJl tr'rinrnunitv is a must for the smchth
Itrcal r:onulrLr;rit\, equnl partnr.rs in ail asptcts of

,Infr&structuro dcvrlopnreut should be strictly in accordrncc \rith thc CRZ
regulations. A ct:tnprchet riivc 'lnd('.;tanding urd planning (rr'Irr()posel} sitc shoul.l '

be nra.le wltll Ceographicill [rf(]:Ination Systsrn (CIS). (-r-)nstructiolr of res(xls.

hotels, parijr:6 lols elc. tc, bc locare,i hey<lnd 500 m torvards the laud ward side f'rom

the high tide line. Use existing sfuctrlr(s as lar as possible. Avoid lorge

construcliur)s u'r.l ..teiign .riioRling tii thc ttalural strrtoundittg-s. Ar urd charrgcs in
ncal shorc ictl:rrrcilr lJa,lli{ijl i)lliic! 11s., 3citr riurphtrlogY of thr' coasllinc. ruttr.'al run-
ofls a:td slur:n rvatfl chru:;rels, ,,iestnlciioti r.rl- natural coaslal vegetatiorr. Us: onJy

rntligenour slxt!ics lor lttrtJscaprng anJ tl;osc tltal require rttit:itrum inigation an'l
only bio rtranurc.

- Roads aod Liglrwsvs sir.,uld nol hc consrrutr,;J ncar shtrtt:,"sp:cialli 1.'lrrrrllcl to thc

coas1. { )ILl} apploiich road rn,li h,: bu:lr (o the coast. D() rlot dijturb coaskil
veBetation an(l turtural sariti ..luncs !ic'nsttrvc hahitlrts and lrreeding gruuhds slculd
bc avoided at all co,;t Encourage ualking arld c1'clirrg irnd rvlterevcr Jxrssrble public
tI ansport 5,vslen1s and'clean hrcl'

z Golf t.otr rscs si,rictl) llot 3l(rnB hcachs\ :utrl lxrach tourisrn srle

}}'ater sports tu b( ritr,ctly planrred anrJ monitcred.
r Avtrid estualric:i, sllallow wat('rs, \al)ctui,nc:; arrd fishing zone's.

. Sprcd ltrrtil ol' rr!()iorizr'd t-.oats t() r-L kept ro the rrrirrimurl) ,.hc l;uroJrcu
slandard i.\ rIUi rltotc than 5 Lt)uls.

. HiBh pJ\\(.rcJ Ix)als lbr irlrljnl ctc [s:lil.rur'tl f,c\ rr:td th. fishirrit u.'ttc: oniy.

. Create SF:ctcl (:omJors for *irtcrspotl.s

r3 l';akrsh RedJy C & Su(lsrshan \', lo ttre d;bl trrp: ll,: l'trorrir,l rrrrt gath.'ring com,':r'rili., of
{ ndrrurrr rEd Nl(obrr lilrrdt
- Coutrl Tourirm & Ecoloticr,l .trpr(tr - Bcech Tuudrm

;

I
l
i
i

LQUATION$ I'apo ,.,n Dtvclopmcni lnd Su!tcnJ,(,c of (-'oa-.lrl I orlrsm in ludra
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Do not allow sprlling of petroleum products, discarding plastic and other wastes
in thc open sea.

Du ttot chrse or oollide rvith mrrine animals

Ilttll1 ^,J u.,Jvr -trtir diving bo pcrmired nrhitrarily anil-lndir{ffiil
moriitonng, esptclally to areas ur uur.lr t'sr! .u!n vu.vr *,..1.1,- -.- -f .l--t-
and animals.

No darnaging or collection of these is allowed under any circumslanc.s as part
of recrcation.
Discourage souvenir collecuon and selling of coral, shells etc. ncar tourism
site s.

Sewegg waste, litter miuugement must b€ part of thc comprehensive tourisrn
managemgnt plans Waste water treatment and solid wa$e rreatment plants bc made
compulsory and should be open to local bodies and environmcntal groups for
inspection. Waste management to be stncrly undertakcn. Avoid non-dcgradable
wastcs like ploctic cerrier bags and drinks cans. I[ilifll€ systems llke 'depsit on
relwn' to shops, restaurartts and hotels in rourisl locations.

> IttEJi. al wdys propogotoc thc lounrm fntrntial nl n rngion in 0 Elfllnorous sryle. It is
cqually irnportant that travel writers also poinr out the ccological and social

- characteristic oI lhe region. Also the media should be vigilanr once iourism
activities are on in the region and assess the impacts.

Tine hus come Jbr all oJ us kt ucrively parricilfle m the cotutervation o/ lhi.t last frontiet
Jir det ek>pmel. l|'h e developmeru ls csvnliul, il ,t,rn lart bt at tho oot ol the te4r
heing qf the Coast. Let us not Iorget that ow actiotu on the C.oo\t have a direct impact
on the ainland.. lVe can urul musl use the resowces ofthe coa* ba judicioutly.

a

EQpATIONS Papr rrn [hvdppnclt fnC Sussrdroc of qryd Tori.a i! Iurir t5
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Dr lcl bal i\4 alik

I:( ()-'l lir\\/l:1. is bcconring a p rt ol'thc
lircs ol nxrst ol'tlrc lntliarrs. (irrbctl
'l iscr llescrr'(- is risitctl by .10.00{)

risitor:s crcrv rcar. Kclala's I'criyar
Srrnclrran rrus risitcd h\' 16.(Xx) pc(',1)lc

il l()()-l anrl llinracltrl l'nrrlcsh rccciyctl
lJ.-i.lr{I} lrrtrrt.l, II c :,ittt)( -\(.itT.

l\rirt ( ulinrcr': in Ianrii Nirtlrt. tltc
Iiltlrtiorlcrtlt on sitnttuirr) lr(n1h ol'
Sikkirl rrl llrc snorr eovcrcti pcaks ol'
Shrikhantl anrl tlcks ol' Satirhnn itr
llinruclrll l'radcsh alc a paratlisc lirt'any
orrc t'clr-nirrg to gcl l\\'lly liont tltc
lrrrnrlrtilrrrr ol-l hc e ity lili'.

,,\ll ol'rrs hlvc a right lo cxpclicnuc thc
tr:lrt(luillil)' untl rralLrlal anrbicnuc ol'
pllecs s hclc no rttan-ntadc sotttttis
rlclli'rr thc clrs. lhc rir is still licsh and
rrlrlcr clelrl arrtl gallxgc tlLrrl]Ps haYc nol
,rrcrl,orrcrcri lltc rrroLrnllrins arrtl thc scas.

'I h()utll tlrc nrI]ll)er' ol' cco-1rrtrlists is

c(tlrillrlll) rrrcIelrtiDl.l. llrc ir li ustt Ltcl Lttc

ilr(i nlnlrqcnrcnI ol' lltc lortrisnt inrlttslty
r. rrr,t 'etcrtlillCrrll) r lltnl]erl.

.l hc rrlclsi\c risc ol'r'rrpid. unplanned
lrtri trncoorrlinnlcri cc(FloLrrisnt hlts
rrsrrltctl in the tlegratirlion ol'
( \ r'r,tlrtr('rtl. lltrs rs c\erlil)!
Irenrenrlorrs l)rcssurc on l]rc rrictrl anrl

titar cur)\yslctn. rr l:iclt. tn lLlrn. is

lcutling to thc loss ol-bio-tiiversily.

'lourisnr industly at l)rcscnt lras adoptcd
ru tlcrasl;rting prirclice, quilc sirlilar to
'lhrxrnr cultivation'. It is constantly in
scarch ol' unsPOiled arcas.

l(esorls. $ hich olrcc trsctl t() bc qtlict all(l
pictutcs(lllc. haYq in lhc rcccnt past bccl')

lrilrrsli)nncd inlo lxtchy lirlcsts and

croNdccl habitltions rcPlctcd with sntoke
rnd noisc prrllul ion.
'l l:c crparsirrrt ol' Itrulisrtt rn l\lusso()r'i(
hus lcd to scr crc <lc littcslu lirttr unrl
cc{'ll'tteill rlclrlrllrl rrrrt. lrrr'esrir c
(lLrirr'\ ln,l lrr strplllv lltc irtr're:tstttr.:

tlcrnlnds lirr bLriltling rlralcrixls in I)(x)rl
Vallcv hus lctl lo nlrssivc llrncl sliLlcs.

Ycslcrycxr's paratliscs likc Sh int la.

lVlrnali. l)haranrshala and Kangrr atc'("
cillcgor)' sp()ls no\\'. Laksltrd\\,ccl) c()ral

islantls tlo nol ltave artrl l)rol)cr orgitniscd
scrr,agc arrrl thc glottntl walcr Ial)lc is

conslantly gctling c(nllrnlinalcd (iuc to
irrllur ol tourists. I.ikc lrill stutions,
rrrrcrlrrlrulletl totristtt is allcclittS our
sxnclLr rics antl nrlional parks t{x). No
t,rtrri'l Ii'cl. slttr:tic,l rr illr,rrrt lIttttt'] scett

il lrgcr lionl clr)sc (lltrrlcrs tltrrirt': :t risil
to Ilhandavgalh Nalional l'atk, about
2()-knr lionr KhajLrnrho in Vindhyad
hills ol' Nladhya l)t'adcsh. not rcalisirrg
thc clii'cts ()l'this muss cxposul-il r)tt llre
rxlural behl\ ir)ur lhc tigcr.

'lhcrc are sonrc othcr ncg live irnpocts ol'
unlcgulaled lourisnr also. In thc
N4aidivcs. thc ratio ol- tourists lo hosl
population is alrlost 33 pcr ccnt. and this
hus resultctl in 'high indcx ol- irlilation'
amongsl the locals lbr thc tourists.

\\'hilc thc tourism industry should bc

nraking a conscious el'fort to promots

9B EQUATIONS Dr.lssier
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How friendly is eco-tourism

[ ]rplannctl nrLrniciPal cxPrnsion ol'hill
rcso s localctl on rivcrs and lrkcs hls
lcd (() thc pollution ol'llrcse- rvatcr botiics.
I)cl l-akc. slrich 20 ycars back. u'as lhc
priclc ol' Srinuglr is norv a slinking
slngnrnl p()ol.

t



t lndcr thc Nalionll .\ction l'lan (NAI')-
1992. lhc l'Lrri-Konark- [Jhul)irrcs\! ar
trianglc rvas dcsi{natcd as onc ol'thc l5
Spccill -lirurisnr r\rcas (Sl'A). lly May
199-j. a proposal li)r ! (.)O0-bcct rc 50-
hdrl lourisl conrplcr 'along thc I'Lrri-
Konark narinc drivc lls subnrittr:d.

'l hc plan r"ould cntuil thc lcllinr ol'a
rcscrvctl lirrust. errclolchnrcnt orr thc
llalukhrnth lllack l)uck s nctuarv ard
thc subsequcnt c\posurc ol tllc c()ast's
lgriculturc to the shiliing sands and

cycloncs thal lud oncc 1,lronrptcd the
aulhoritirs to plant thc l()rcst.

lJakal tirrr in Kasargrxl (lislrict oL Kerala
is anothcr Sl,,\. It is a l{s l0 billion
prt>jcct. uhich ittrolvts thc huilding rit'
an inlcmationrl airport- l5 lurury
rcsorls. J uoll c.ttrrsc artti lr errttrcttliott
ccnttc. Around -1.0(X) hccl rcs ol'
coeortul antl lol)i)cc() planlalrons *ill hc

rlcslroyctl lirr lhis sttpposctlll' r\sia's
li.lnlcsl lourist rcsorl.

IN lndil. thc pr()tcclcd urcu nclsork hls
incrcascrl nr()rc tlrln livt tintcs in thc last

trrrr rlccadcs. ln I()71). thclc rvcrc I 0

nlrlrortul purks ilr)(l ll7 slurc .lJtics ir) llr)
ilrca ol' 15.(X)l) sq.knr. ln 199-1. 15c

pr()liiclcd arcit ncl\\'in-k itrcrcltsctl ltt
l.-il.()(X) stl.knr. ( )n lhis rrcl arc lttcltlcrl
('{) nirtirnllrl 1rarks lrrxl JJ I srtrcltrttic.,.

,\ll this is lhc ltsull ol' ittcrcltsctl
cottsci0usrrcss l(l sl(rp (lcgril(liilir)rl an(l

srrrc otrr Iriodivctsitv. l]Llt rrost ()l lllcsc
protcctcd arc s arc lreconting ptDttllr
tourist tlcstinalions.

lico-toL,,.-,in or rvrkllilr.' r'ir:rvint is thc

nlost inlportilnt llon -,.orrsu lltPliYc tlsc {)l
u ildlilt. gcntnrtirt{ rrillitrns ol' tlollars
annullly. I'hc rclunts liotn sttch "ltsc"
can bc llr glciltcr in lhc ltnlg rtln lhnn

thcir'consLtnrptivc' usc.

Ilanning eco-toLrrisnr is not a solution to
prol'lcnrs lrlc thc ri>k lo \rn(rls sl)rcics
,'r irrr:sPonsihlc h,Jhurr,'ur b\ IoLrnsts

lhich disturhs aninrals rnd damages
tiagile ecosystenr. lhere are a number
of ways to nraintain balance bet\\ een the
porvcr and rcsponsibility that rle hunrans
lre given.

l'hesc alternatives allo"v us to erpcricnce
"paratlise" in any othcr name. rvhile
nraintainirrg lrannonv uilh cnvironmcnt.
thus cnsurinq nlrlrrrc's salctr'.

'l'ourisnr industry must promolc the
rvilderncss conccpt in its lacilitics and
Iodges or campments should be so

dcsigncd that they harmonise w.ith

cristing environment irnd arc simple and
casy to manage.

AII inpLrls must []c l()cllly produccd and
llrost ol'thc rc!cnue must bc ploughcd
back into tirat habitat and local
comnrunity dcvclopments. It is

irnpcrativr ttr nrininrrsc lll thc nculttivc
inlpacts ol'tourisn].

Il eco-tourisnr is rrot lor shorl-term grecd
hul to cor'rscrvc spccics in thc long-tcrnl
it shoLrlrl -scnsitisc lhc llner senscs ol'thc
t()urisls in thc nritlst ol'naturc. A bricf
on lhc ccological charactcristic ol' the

rcgion alonu sith tlo's and don'ts of
vicrving ryildlit'c must bc providcd to
mclr lourist.

I)cvclrprrcnt has scldom been an

trluilltrlc pr()ccss - the devc'lopcd

countriss alrvals taking more than thcy
givc bul. cco-lourism can hr:lp start

rcdrcss thc inrbalrncc hy hclpinr rLrral

tlcvcloping conrnrrtnitics prcservc lheir
t ildlil'c, hcritlgc antl bcnclit
ccononricllly.

livening Nervs l/ Llurch 1996

0qProspects an<1 Problems of Eco-tourism
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can]p-cc()tourisnr. in realitv thc concretc
structru'cs tlomiurlc c\ cr'r thc lalcst
torlrisl srr)ls.

Whcrcr,cr lclsihlc. hitlcs should hc ustd
1o cnll)lc glnrc vicrl ing ruthsr thrn ganrc

rlrir cs'
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Take another look at tourism

Ann Daniya Usher

As dusk approachcs. thc plaintivc ccho of tu,o giblrons calling to cach olhcr lhlou-qh lhc li)rcsl,
can bs hclrd o\.cr lhc constant gutglc ol'a ncarby rvalcllirll. I inr sitting hy Ihc hrurks ol'thc
Ks'ac'l'ai Iliicr. talkinu aboltl thc history ol'this placc rvilh'lai Sa, lrr clhnic Kurcn s,hosc
lnc!sl(r-s ltarc inhlrl.rilctl thc Iolcsts ol' tlris 'l hiri-lltrlinrr lxrrtlcr rcBiorr lirr ce:nlrrrics. llclxrirrls
out clcphant tlacks Just uprivcr, intlicating that a nrolhcr antl hcr young hirvc rcccntly ;tasscrl
throush.

'l his spot \\irs lo hc tlre sitc ol'it laluc hytlro-tl:rn lhll \\t)uld hlvc Ilrxleti tlrc hcart ol'tlris
lirlcst, bkrcking oll ltyaninral nrigralion r(,utcs xnd dror',nirrg scvcrll Karcrr r.illagcs. 'l ltc
'l'hai govurtnrcnt rcluctantly cunccllctl lhe projcct in l9tiii in rcsl)()r'rsc t() nnssirc rlTposilion
that cxten(icd lirrnr the Iocal villltgcrs lo llungkok scicntists. crrvironrrrcrrtalisls ln<l lhe llrr:ss.

No*'tltis lllace is ircirtq cvctl lirr l:cr>lorrrisnr. anrl Iirrrn llrc l)oitrt ol'r,ic-rv ol'llrc in(lrrslry und
ils nulrrrc-loYing cusl{)n'rcrs. it is an idclrl slxrl

Not only is it hcltrtjlirl. It is l)art ol'alnrost onc nrillion llcctulcs (ll'inlxct contilruor.rs lr()l)ical
l'rrrcst. thc bulk ol'shielr is protcctetl by'l hai larv insirlc lrro arljoinirru rriltllili'surrclLralics:
'lhLrng Yai Narcsuln and llLray Kha Klerrg. 'l hcir loculion rl lhc conjLrnction ol'thrcc
\egctxtion zorrcs - thc Indochincsc. thc Strndaic (or lVlllryarr) and thc Ilinralayan - hus creulcrl
r spccial \lriety ol'llorr rrnd litrrna. 'l hcre arc. lirr cxanrlrlc. ", ;.ut1 .l-50 spccics ol'birtls
u ithin thc s nctuarl llrunrlarics. l hc biolouicul unitlucncss rrl'lhc lrca s'as rectrgnizctl irr ils
rlcsignation as a []NI:S( () \Volltl Ilclitlrc Silc in l9()1.

I-ocal peoplc arc. ll()\\'cver'. not ccrllin atroLrt uhclhcr lhcy u,oulcl burcllt Iionr llco-lourisnt.
()r) the conlr ry. nranv Karcn sensc lhat lir:o-krLrrisnt rcl)rcscnls r)nc nrorc in a long scrics ol'
slulc-tiriven initirlilcs that wolrl(l lirrlhcr crorlc lhcir culturc an<1, possibly. tlisposscss thent ol'
their lantl.

I trv to crplain thc sllcciul nrcaning ol llre lclnr'lrao-lr)ulsnr'Ir lui Su. tclling lrirtt ll'rll nriln_\'

cnr ironrrcnlalisls irt Iltc \\'cst scc lhis li)r'rl ol lrarcl lrs ir kcv lo gcneralc lhc irtcornc necrlcrl

1r) ((\n\(l-\( llrc Il.l 'i.llrrrLi:' ol lri,rrlircr:ilr in tlre tt,,Pter. IlLrt lrc is ttol crrttrtttcr'tl bv ttt)
c\l)llrirlr()n. KlIci]\ lrIc Iirrc:t IcoPlc. Ire slrvs. lhe Kirrcrts,rl lltrrng Yiri ltlrrc lirr tltcitrlcs
lrten :tIrrgi:linr..l to Llclinti tlrcir cLrltLrrc rrlriclr. by riclinrlior. rrc ns Iirlllil]g lr) l)r]lcct thc

lirrcst ccos_r:lcrrr uI]()l \\ltich llrrir socictv rs brsc.l. Nlortey' has llrttllv bccn tllc issr.rc.

..\pp:rrcntlr. Iindrng n,r proposiliort illor:icul. lrc rtsks: "\\'hltt ikrcs llrcil Irrorlc\'hll\c lo (l()
\\ rllr llrtllr'ilUrt llt r: t,'rr -t "

Iai Sa hlrs ,,rllkcrl crcr') l)it of'this lcrrilory'. llc is thc kinci ol'person lh l ccol(,urs in thc

Sorrlh rlcpcntl ()11 lo nu\isillc lhe \\irv lh[o!rgh thc li)rc\1. trr clircct thc clcl)l]lr)ls. rtlt(l c|cn to

cr,,,k un,.l crrrrr pacl.. .\ t_r,pical Srcclish ecolorrr rrill harc u S*cLli'lr gLrrrlc to crplitin rtttLl

Irrlanilc unrl iraconulr()Jillc. IlLrt uillroLrt s()nrconc likc-l iri Sl \\'lro kn(J\\\ llte lcrrlitt. sttclt

lr,ut\ \\rr:,1 ll,. ttttlr,, .1,1..

.\skeJ hlrr ltcriprrl.l l--llrbrirrl scn int lrs a -ltri,.lc. lrti Slr sl)('irl's rrillt a,.lelctttritrltltorl lllltl i:
b()rne out ol')'clrs ol \lrLlggle: "l:ol pcoltlc \\h(, rcilll) carc ltlrttLtt thc lirtLlrc ol 'lhuns Yrli. il
lltc\ \\ltnl l() c()nlc itn(i (lu(l\.l() lclln lihorrl lltc Iiucsl. uc u ill .lo c\crvlhittL:1o ltclP thcln.
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an(l tht!.d(n'l nrcLi lo pa).Us tnylhing. llut thcsc l()urists \\1)uld just conlc lbr their osrr

scllish pltasurc. l.ct thcnl kccp thcir nl(nlc\'. I l'ill not tn-L thcir guitlc "

-lhc iurplicatittn. rcpcntcrl on 1u1tcrols trcasi6t'ts and in m ny dill-ercnt rvordS lry Krren

cldcrs in thcsc parls. rs: Ilcrc Ncarc lluhtin{: lilr our livcs. If vou rvant a pll;-ground. it'yotr

arc looking lirr Dtsnerlantl. thcn go s(n1le\\'hcre elsc. llut ilyou see our strttggle aspartof
voLlr o\\'r. thcn ctltle . and rrc r ill sclcot':t y'. ou.

'l al Sa's stand rcllccts the gap thal ha:i scparatcd nruch olthe industrializc'd \orld's'scientilic'
colccnr about biotlir ersily, c()nscr\ation in thc Soulh. liom tlre 'social and political ecology' ol
thc du!-to-dat- srrLrgulcs in tropical li)rcst coLlntries. As one ol'a Yery ltrr non-'fhai rangers in

thc roulltr_v 111111in,' 3s \anctrr rv managrnrcnl statl. l'ai Sa crpcricnccs this conl)ict lcutely.

A s nctplrv rlnucr.. lai S l'ears thxt conrrnclci'.tI ceotoul-gr()ups rvorrld - like bcach lourisnl

and goll ctiurscsand sc\ lours irr lhailand - crPand ottt ol'c()ntn)I. r\s a Karcn. he cringcs at

rhe pr,rspcct oi rcligious ccrenror'rics l^..ins runlcd inlo nrcrc curiositics. to be pcrlormed on

eonimand accorrlins to thc l()urists' scScdule. Judging by the rvay ntountain people in

Norrhcm'l haillnd harc lrcen cxploilcd and dcgraded by thc'trekking'busitlcss. there is every

intlication lhat ll'tt sitmc thinc urrultl hapl^*n hcre.

'Ihe Kar-cnsol lhLrrrg Yni urc alrcatly lhreatcncd liom all sides. In atltlition l0 thc proposcd

rla1t. illcsrl pt,achirig pl ranre lrv inllLrcntral outsidcrs. logging concessions. and nrilitlry
'securitt, r,,l,,is hare cndangelcrl tht ilrlcgnl\' ol-this ccos).'slctll o\cr lhc )-tars. 

'l'hc hct thlt

"r..y.,in" 
9l'l6csc rras lh\\rned rcllccls lhc strcngth ol'thc local rcsistance. s'hich includcs

both Karcn 1nd I hli r illlgcrs lxrnr thc sunounding provinccs. and tnvironmcntal allres in the

Citics. Ilut dctelrltrncnl ifsell hts bccornc anotltcr threat. 'l-he samc burelrtctacy that lccuscs

tlrcnr gl-hci19 backrrartl untl trics lo brini: schrxrls. clinics and running rvatcr into thc villagcs.

norr cluinrs r'i,]irt thcl arc lrxr 'tlcr clolttl" t,r he living insith a rvil(llilc sanclullry. It is partly

lirr lhrs rcusorr. thrt lhc Kitrot)s rc s() \\.itfy ol rk:vckrllnttnt. As onc Karcn clder pttts it:

"\\'lrcn roLr lllk lrhorrt dcrcltltrnc|]l. tlo vtttt tncan nulcrial or spiritLrltl derclopntcntl Ilccausc

,l'u,,,,,,,. lrrghll tlc!clollctl spirituallr'. thc nlatcrial gottds do not hr-inu haPpincss "

lronirlilv. fhc intclnational intcrcst spxlkcd bv thr: tlcsignatiorl ol'thcsc sanctttlrics as a \\'0rld

llcriragc Sitc h s rnercascd tltc ptccarioLtsncss ol'thc Karcns' -sitLution. lhorruh thcy havc

inhubiictl tlrc arca sirrcc bclirrc thc lirtrnding ol'llangkok. and paid arlnlral tribrrtc to a long linc

ol'.1 har kings. lhcv ha|c no lcgal titlc to thc land- Slillc li)rcslD'olllcials \\ho havc rvanlcd to

cvict thc Krrrcns lionr'lhLtnq Yiti sincc ir rvas cstlblishcrl xs ir silnctuary trro ticcadcs ago'

rro\ tlntl t]c\\ \UI)P()|1 li1)|lt lltr)sc $,lxr still argrrc lhxt lo sr'ctlrc llrc l.riotlircrsity. lhc Karcns

lrar r trr lcar c.

Ihough corllrl]crcill toLI.istn is not nr)rrr]irllr pc|.lnittcd insitlc lhrri rl'iltlltli'sanctuarics. lhcrc

is ur,r,,irru g.,.cssrrrc lr.r, thc r.ilrisnt int6tstq' arttl ()llrcr (ltt rlcrs 1o ol)ctl tlp llrtrng yai lrnrl

llLiul.Kha khacng spccially to ccot(r.r'isls. A Wortl llunk birrdivcrsrtr' Projcct. untlcr thc

(ilohal Iini.i11,'rrrDint l:acility. Pr'()Poscs lhc introtlLtcliort ol cc()t()tlrisrl as onc 'sttstrinlblc"

\\ -"- to Lrsc rhc arcr. -l-lrc sanrc 1xojccl itlcntilies lhe K:rrcn ptoplc liYing thcrc irs a thrcirt (0

the hitrl()gical dircrsirY and. wltilc rchrctilnt t() pr()P()st lirlccd tvictiott. rccrtlltnrcnds lhcir

rcrrror al liorr lltc sltlcltury.

Witlt l ehllactcr-istic ts'ist. I'lti Sx nol!'s: "Wc lravc ollr nctstors 10

prctliclnrcnt. ll thcy harl not prolcctcd lhcs(' lincsts ()\cr s() llllll)v eetllLllics'

thrcirtcne(i \\'ith cv ictiorr totla:-."

blurtte lirr rrttr
rrc l'orrltl nttt bc
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'fai Sl chlllcngcs us Io takc anothcr look at Ilco-lourisnr- Markclcd ils il rarc ()pl)(,rlunily to
sce 'u,ild' nature. 'cx{)tic' nativcs in thcir 'orrginal' statc. with thc sccLrrity ol'knowing thll your
nroncy is hclping ttl protcct thc cnvironntcnl. thc ccotourisnr Packugc is sunrnrcd u;r Pcrl'r'etly
bv onc Srrcdish Ilvcl nragazinc. uhich cllls it "irrrcl rvith a e lcutr c()t)scictlcr". (r'csa nrcd
rcnt sanrvcle) lhis nray lrc thc stul'l'ol'drc nls, but it has about ls rlr.rclr 1o do s'ith thc rcality
ol'trrrpical lirlcst socicties, as it clocs u'ith Sl'ctlcn's orvn Northern "u,iltlcrncss".

Ilcotourisnr li'cds on thc sanrc kintis olronrrntic notions llxrLrt nnlurr th:rt Lrndclly rrrLreh ol'
thc Wcstcrn - antl cspccilily Antcric:rn - conscnralion ctlric. It luinls an itlyliic visirrn ol'rr

'""' nululc scprrratc litrnt cirilizution: rrrre tltul is luistinc. Lrrrlrarlrrrrclcrl. antl Lrrrblcnrisherl by

hurrilrls c\ccl)1. ol corrlsc, lirr'plirnitirc (pltrlogcrrie .; inrligcnous pcoplc. It olli'r's uu c:ca1lc
liorl l rLlh. tlchunranizcd rrlban lil'c lrrd a ehrncc to o'rlcr a sttlurgc. bcautilirl lntl cntlungcrcr.l
rvolltl. A littlc nrolc erpcnsivc than thc avcrilgc li vc-co u n I rics-cigl)l -(lirys lour. il pnrlirlcs the

adtlcd prornisc ol'cltan-sin1t voLtr cortscicncc rvhilc yorr cn-joy yout'rtnntral holitl:rv.

Ilidtlcn belrirrd this chcap nrylhology is lhc corrrplcx political antl cullLrral history ol'thc plucc
bc it'fhLrng Yai or thc []r'lzilian Anrazon or Ycllou'stonc (thc workl's lirst national pulk) in

thc llnilcrl SIatcs. AIso obscurcti 1.r1, such clichcs arc thc indcliblc nrirrks rrarlc bv hLrrrtrrr

socielies on sLrpposcdll,-u iltl nillLrrc ovu ccnlLrics, or erert nrillcrrrtia. ol'habilltiort.

'l'hc Arnlzon lirrcsl is no nrorc "viruin' lo(lily than Yellorvslone las rvltcrt. in lti72. lht llst
Milok lrrtliiurs uclc tlrircn orrt irt rtrtlcr' 1o nlilkc tl'le ncrr'purk "sllld l'or lhc l9lh cenlulv
vcrsiorr ol ccotour'ists. JLrsl as thc rrcr tllat rvc rtou' e:lll Ycllorrskurc uas shupcrl lor
thousands ol ycars by thc lircs. planling antl hLrshandry ol'tlrc Shoshone. ('rorv. llannock atttl

l]lacklirol. so the biologicll r.livclsit), ol'thc Arnazrxt is as rtuclt a "producl' ol hunran gcnitts
as it is a plotiuct ol'flrttn c.

Sinrrllrllr. tlrc K rcr'r p,-'oplc hlvc \ilst knr)\\lc(lgc ol-thc lirrcsl cco\vslcr1t. using tt lirr
eollcclinq r,.gr.llthlcs r,rtl nrctlieincs. bLrilrling nrrrteriul untl llbcrs. lrs ucll lts lirr tltcir

lrgricrrllrrrc. StLrrlics rcrclrl lhlrl Ilrs tlirersitr ol pllnt specics ir tlr( rc!tcn(nrle(l lirrcsl ,rl rt

Karen litllt,rr clrn uclLlrllr be lrir:hcl thrrr llrc surrrttniling "nulLtnrl" lirtcst. "l'ctlltps tltc
go\!1'lI]]lnl tcillilcs tltill rrc harc u err]trrrc lhlrt rrnrletsllrntls I]lrluIc eonscr!irliotl bcltet illlttl
thc li)rcslr,\ scrcntists - .r rd lltill's $lrr thc-v \\lIrt lo (ls\lroY it br lirrcirg tts lo lcirrc." sltrr Ilti
Su.

(iiblronsarc. lirr erlnrplc. hcld sacrctl ll1 thc Kalcn. ..\ccotrlittg to tlrcir bclicl. tlrc killrrrg ol
giblrons ,,lrich ltrc likcncd to ltutrtlrrs bcclttsc lhc) ilrc one ol'()ur l)rinriltc-c(rLrs ins lh:tl pait

lirr-1il'r'- is crltrilalcnt t() tr)urdct. Ihcrc arc thrcc rrrtLrrc spirits. tltc got csscs ol lhc rtret'

'\lu' Kltrngklru. thc clrth 'lh .' llr)r'ucc' anti lhe licc llu<' plttt5rtp' cach ttl'rrltrtttt is

wrrrshipytc'ri in clalroratc cclcnronics ilt kc)/ n'r()r'r'rcnts in thc cyclc - larnr sitc sclccltot'|.

burning. pl:rDtil]g. hancsting. New Ycar. ,\s sLreh. the coDccpl ()l'l)li\iltc l)l ol)crt)' (l()cs ll()t

crisl in tltrrlilionll Karcn conrrlrLrnitics. 
.lli Sl cspllins: 'Wc ltavc to ask lot llcnrlissil)n I1l

rrsc lhc llntrl ll'onr lhc.t lt -l.l(xi(lc\:. xl](l slrorl tllatlks hl oll',-'ritt'.r lloncrr ltltl inccnsc rttltl

catrrllcs." I.untl is tt nliln i lL'slill i(ln ol'lltc gotkless. ancl thcrclirtc cllllnol hc {r\\llc(l-

l\lrrcI ol'Kurcn cullurc l]ils stlt]cd lli\c in'l'hurg Yli lrccausr: ol'thc rclxti\c isollliolt ollthc

cprlqrrrpitics lirttp lhc r.l6nrirratrl socicl\. Il'lhc Krrcl:s lc Iin'cc(l 1o lcll\c. thc) rrill ltlrllost

;;i;i; ;; ;".J;i"a,,,,,.,J.- ri " lirlcst ,rtt ree lrtngLtlar pltrts ()l Pri\att lrrr:tl. ( iirc'n rhe clisnrrl
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K'rcr Ll()\\ lcLlgc - rrs r.r.rclr Ilrrl ol lllc 'lrq rlirSc' ol tlris \\'ollrl llcfrllr!e Silc rls lltc ti!er\ rrn(l

llrPrrs lrrrtl rr i]rl lrrrlllrl0 - is c0lltrcclcrl to lt slslcnr ol belicls alloul tl)c nilturill cr\ ironr)'lcrll lhll
conrhrncr llLrrlrllrisnt rr ttlr luritlisnt.



l'atc ol' sirnilar resettlenrent villagcs. littlr: ol' thcir knorvletlgc. culttrr:rl hcritagc' or even

lanuu:rgc is likcly to survir c lirr long.

Inraginc a sccnario in s hich Thung Yai is closcd to one group and opened kr another. in the

nanrc ol' conserYation. f]cotourists conring to thc sanctuary to rvatch birds and observe the

biological tlivcrsrty rrould be carclirll;- shieldcd liom the conflicts that perceded thcir arrival.
'Ihc-ir only hint rvould pcrhaps [.rc thcir silent gttide - somr"'onc like Tai Sa - u'ho rvould lead

thcnr through thc tirrcst. lt N'ould not bc the tirst timc that an crotoLtrism site rested on the

exploitatitxr ol'rts original inhabitants. hLrt this rvould ntr.t lcssen the tragcdy lbr the Karens
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Abstract:

ECOTOURISM:

A Tool for Sustainable Development

I)avitl li:r rkin

l:(ot(,urisur- t) hr \LrccL':,slill. l)rusl Irrrlr)l( srrstairtrhlc rltvclrrptttcnl h} cstahlishirrg I ,hrr'ltrlc

Iro.hrctirc hls. tlrilt xll{!\\ ircul irrhabitarits nrrl ccotorrrisl sct'r'icc provitlcrs l(} cnir).\ ti\iItS slxn(lrrlls

llrrttclllv irr rTcsl-cr'rlrll \lcrico. rrc su!grst tllirt rrrtlcss ccrtlotttisttt ltelirclv itrerrl;r,rtlttcs thc local

socictr irrto scrvrc,..plrnrrirrl:rrr,l plrrriri,ru- irrrrl irtclutles pr():lrarns t() rtrccl llrc lrrr tr lltttttttllt I ncetis lirt'
irrtorrc antl crrpLrvrrrcrrI iirr all pco|lc in lhc lcgiort. llrt sPccial quulitics ol'tltc sitc lntl its lLrrl ln.l
lirurra rrrl,'- hc ilrcpulably ciarrrrgctl.

lntroduction

lrcolotrIisnr proj..,., nrrrst -r.r. hcvorrrl Prcrailirg n()ti(nrs r)l'"lltc tlYcrlaP bc1\\tctt tlitttlrc
lotrrisnr antl srrslaillble lotrrisrr"( l) lr) cnconrl)irs\ llrc sociitl rlintcltsiotts ol Prtxluclivc
1lrtulizlrliol lrrrtl e1rironnrcnlll cortscrritlion. l:crrlotrtisnt nlr.rsl (lo nlort Ilttn creltlc lt sclies

trl'uetirities lo illtftrcl r isitols. 011r:ring llrcnt urt oPprrrluttily lo irtcracl \vilh naltttc in sucll a

\\ltv irs lo nlrkr: il possiblc t() prcscr'\'c or clrharrcc thc spccial (lualilics ()l thc silc iltt(l ils llora
Irrtl Ilrunu. rrlrile ullnrilrg krcll inhubitants antl llttrrc visitols to colllilrLrc lo cllir)) lhcsc

tlLralities.'l llc-\' llltlst also cstllrlisll it tlLtrablc Protlrtclirc l)ilsc lo illloN lhc lrrcal inhllhitlnts antl

ccol()urisl scrvicc l)r'ovidcrs to clrjoy a suslainablc slill'tdatd ol'living rvhilc olliting thcsc

serviccs.

'l lrc slrrrll, ol ccrrlourisn'r oli'crs nrany oPporlLrnittcs lo rcllcct ott tltc itnl)(nlance ol'
srrstlrirlrlrilit;'. lrrr.l tlrc po.sihililics ol'inrplcrrcrtlirrg uplxouchcs. \\,ltich nro\c tts itt lt ncrr

rlilcelion. Iitrt it nlso sugllcstti lltal therc arc sigliliellnl ol)stlclcs. ()vcrconting lhcsc ohstaclcs

lerltrrlcs nrolc tlrrrrr rr cll-inlcr:liolrc(i l)olicics: it tcquires il rlc\\'corrclati()rr ol social lirrccs. a

rrrovc tos'trtis lrrolrl-basutl dcntoclatic l)ilrlicipxlion in all lspccls ol'lilt'. rvithin crclt crttttrln'
lurrtl in thc eollccrl ol ntlions. Slralcgics kr l'rrcc thcsc chirllcngcs n'tLlsl rcspotld k) lhc dLtal

chlrllctrgr:s ol insrrl;rting thcsc conrntrnilies llonr lirrlhcr cncr'oachn]clrl and a:isuring tllcir
v ru lrr lrl v.

Iltc olrsllrclcs tre iln intcgrill l)ilrl ol tllc \\orl(l :\'slcrrr. rt syslclll tll incrcasittr: tlttltlitl.
;xrllrrizctl bel!\cl:n ll)c lich untl prror --tllti()ns. r'cgrons. corlruunitics. antl intlividuals. A snrirll

rrtrttrbcr ol'n;rlions rlrnriDltc thc gkrblrl l)l)\\:cI slnrclurc. guitling production and (lstclnrining
rrcllrrrc lcrcls. lne rcrrr:ririrg nltioni, eorrrl)clc xnxntg lllcrrsclvcs lo ol-lir lttcrllli\c
corrtlili,rns thut rrill clltjcc lllc corp()riltc anti Iinltttcial l)owcrs to ltrcatc rrithin their

lroLrnrlalics. Sinrilrlly. regions anrl conrrnrrnilics silhin nalions otgagc in scl l'-dcstructivc
l'rrrrrrs ol'bargaininrr --conrpr'onr iriing thc rrcllirrc ol'lhcir urrrkcrs and the building ol'thcir
o\\'rr inliastructLlc-- in lr attcnrl)t to ()ull)i(l tjrch othcr lirr thc liuils ol'global growth. 'l-l.rc

rcgions urraltlc l() ltracl in\ cslt]lcnt sulli'f thc ignol)lc tltc 0l'loscrs in a pcrltlrncitl cconornic
ollntpies. eotrtlernlrtl lo obliliorr on tllc \\1)r'l(l slltgc. thcir popttlrllions (kx)nlc(l trr nrargtinalitl-

irt(l l)(n]liItcrl ln r \ elty.
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Srstainahility is not ptlssiblc al long as the expansion of clpital errlargc's the lanks ol the poor

und irnpctlei thcir access t() th,. rcsourccs necded lttr nlere survival Capitalism no longer

ncetls growing arrnics of unolploycd to cusurc low rvages. nor nccd it sontrol vast arcas to

sccure-regula; acccss to thc raw materials and pnmary products lbr its productive machlne:

fhese inpirts arc norv assuretl try nel institutional arrangcnrcnts that modifi(]d social and

protluctive stftrctures lo lit thc nccds ol capital. At prcsent. however. great excesses are

gcnerated. c\cesscs that intpoverish people and ravage their regions. Prolbund changcs are

Icquired ,. i'.rcilirate a strategv ol'sustainable dcvelopment: in the last Stction we explore sttch

an approach. suggcstinu that ecotOUrist development strategies may colltribute to promoting a

.n"ru'lir.n, oldualism: Ii]a dual structure that allorvs people to rebuild their rural societies'

produce goods and services in a sustainable f'ashion rvhilc expanding the environmental

stewartlship services thcy havc alrvays provided.Ii]

li.cscar.ch shorvs that rr.hcn givcn lhc chancc and access k) rcsottlccs. the poor are nltlre likell'

lhan othcr grottps to cngtge in tlircct actions to protecl and imllrove thc environment From

this pcrspcr.'tiYc. an illlcnrxtivc dcYclopnlctlt model requires tle!\'l ways to encouragc thc direct

participati,rn ol-pcilsrnt antl intligcnor.rs comnlunilies in I pnrgranr trt'job creation in rural

areas to incrclsc incontcs and inrprovc living standards' I3y prop'osing policies that encourage

arrt|sallguardruralproducersintheircl.fbrtstobccomeonceagainavibrantandviablesocial
and prod-uctivc lin.cc. this essay proposes t0 colrtribute t() an aNarcness of the deliberate steps

ncctlcd to prontote sLrstlinabilill'.

licotourisnt is \idcly trlicvctl to bc thc perli'ct eeonomic activity lo Promote bolh

susrainability and tlcvrlopnrcnl. ln this cssay \\'c eraminc thc rtlationship bclwcsn thcse t\\'o

goals itnd crirl trp l ith sonlc rcllcctions t)n lhc or-tani:uation ot specilic projects'

A. SustainabilitY

SLrstairrable tlcYcloPnrcnt has lrcconlc a porvcrlil and controversial thenlt. crc ting secmingly

inr,ossiblc goals lirr ,.ticy rnakcrs and dcvcl.,mcnt practitioltcrs. Il-c'ailing tricklc-dorvn

approuchcs to cc(lnonric rlcvcloltDrcnt cnrich a lcrv antl stimulatc growlh in "nrotlcrn"

"..nnun,i.|i 
antl scctors Nithin tratlitionll socictic;. but thcy do not addrcss most pcoPlc's

nectls: ntorcorcr. thcy cu.]trihutc to tlcplcting the \\orld's slore of nattrral \'ellth and lo a

dctcrioration in thc.lirality ol'our natural cnvironmcnt. A ncrv discoursc ol' Sustainability is

"nl"rging. 
onc ihat troubles thotrghtlirl pcople. u'ho arc rcalizing thc dilliculty oi

impl.:rl,-i ting such an rpproach. When lirlly undtstu)d. pcoplc rcalizc that Iilprcscnt lerels

ol. Per. capitil rcsoLtrcc consumption in the richcr countries.cannot possibly be ntaintaincd

nruch lcss gcncrrtlizctllr I to pcoplc living in thc rcst of thc wprld'

lilln thc ultinr tc anllysis. rvr rcdiscovL't lllilt in Prcscnl cott clil itttts. thc vcr)' lcctll'lltllatioll ol'

lvc lth crc tcs p.r,.criy.lil Whilc tlrc poor ollcrr survirc in sclntlaltttts crrtrtlitiotrs antl llrc

lirrcctl lo c()ttlrtl)tllc lo ltlflhcr tlcgllttlatirrlr. lhcv do so bccattsc thc;- knorv no llltcnlativcs'

lilcrr in thr.i pttorcst ttl coutrlrics. iocial chaslrs n()l only prcvcnt rcsourccs liorl bcing trscd ltr

anrclioralcthcirsitttalitrrt.htrracttrllIlycornprlLtndllrcdanlagclrylilrcingpcopleliornthcir
conlmunilicsantlrlcrryirlgthcmthc(.,PportunitiLstodcr'isclheirorvrrstllLttions.Forthis
rcai'on. tilc scarch lirr sustainalriliry inrrrlvcs a du:ll srxlcgy: on the otrt hantl' it n.rtrst involYc

an Lrnlcashing.l thc l.rrntls thal rcit*rin pcople tion strcngthcning thcir.*'n organizations. or

,.1,.',,r itg ,r"rrl ,,tr"s. to ttsc their rclatively mcager resourccs lo scrrch litr an llternativc and

at,t,r,,,,,-rr,r,,. tcsolution ttt their Ploblcnrs On tht othcr hantl' a stlstilinahll dr:r'clopnlcnt

I;rratcgy n,t,st cotltributc to the litiging ol'a ncrr'str:ial pact' c!'mcntcd in thc rccogtrilion thal

thc er.]di:::::rn ol.porcrty antl thc Jcnr.rcratic inc.rp.rirti.rr ot'the tliscnfianchiscd into a morr:

tlivcrsc protlttctivc strtlcttllc ilrc essctltial'
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lilsrr:trrirllrbrlitl. lhcn. rr ubrrul rhc strusslc lirr clivcrsilY in all its tirrrcnsioni. Jr] lirtcrnali()nrl
car:tlrittglls l() !{)n:at \c ilellrtltllrsnt. 11) Iltolecl criiltt!ercci .lrccic:- lltlrl l() (lailla l'cscl\ci ()l

thc tiosphcrc urc rnLrltiplling in rcaclior to lhc nror.rnling ollcnsirc. ultilu cotrtt:tttttiltc: atld

tlreil hlrrrl l)rL:s.(l lrenrl)cf\ rtru{:tlc x!lin\l I)()\\crlirl c\lcnril] litr.e. t,, .l. len.l their
inLlrriLlrllllilr.ll].lr n!lll\ ullLl ubrlrl,r l() \Lr'\r\c r,,ltilt tlrinr: trr lllolirlc lilr tllelr i,rctlltttl. llle
crtneer.n lirr It i I r L I i r c r s r t_t . in its ltrouLlctt scn5c. cltcr)ll]l)irsses not orl\ lltrealcttctl l'lotlt lttlLI

lirrrrut. bril ltlso llrc sLrr\i\al)rlitr ol tllcsc ItLttlrarl cilt't'ttltrtttilics. its:lcrrll'tl: ()l 1llc IlillLlral

cr\.irrrnnrcrrl lrrl irs yr|odtrccrs. IDlctnlrliotlllizittioll hils slln'llcd lltis tllorcttlctrl ttl\;tttls
rliretsitr.. 'l hc 16ucrlirl ccotl()nlic !lr'oLrl)s llrlll sllrpc tltc srtrlrl ccotttltrtl (lrallsllilti()nal

coll)ollllil)lls lt l.l lltlltrlcilll tllstitttlirltls. illr(l ilrllLlrlltilli locltl Po\cTs' illllt)n{ ()lllcrs) llrc
slli\illg l1) lrteltl' 1[r*tl tllcsc itlLliritltt:tl trt-tc-gtottltl tritils tll,ltling tls illl() lrl()re ilrrtllo!ctl,tt'
rrntl lnrcllrblc sociltl strtrtps. lltcl' rrottld posilirltl tts to stll)l)orl lllc crisltltg \lltlclLlTc ol
ine,lLrrrlitr ilnrl l) clllir!e rl Irt,rJLrr'lirc tnrPl()]rrcrtl: irtrtl. lirr tlrrsc lLluk\ cllrrt:!ll l(r crlll)\'

l)i!.lr cn()ugh Il]c()llrcs. l() Irccotttt cttslotlleTs.

B. Setf-suffic iency and the relationship between production and
consumptior,t

.,\ crrclrl issrrt. in ilercloping I stlrte!l) ol sttslrinuhililv is tltlll ol- scll:'trllictctlcr' .l 
Itc

crrsting gtlrcr..s:r ol rrt!grillil)lt rntrr llrc gltrhrrl lrir(ling s]-slcrlt I)r()tttolcs sllecialtzltltott hltsc,.l otl

ntorro,.rrrpIir,..l:r,tent'. \ltltrrtrglt srr'llrirlrlrilitr rloer rrol lcud 1(r lirllltcll\- it t. errtltlttcirc Itl it

ltrrelr l,ruct (l(.i1ee r)l sllccillizlrtiort ir lrll irrelrs ol pror.lrtclitttt lttttl stlctal rrlgilllllillloll
llrstor icirll_t. lir,rl sell:srrlllcieIlcY cnrergcrl us u rreccssitl irr rrltnY sociclie' bceilttsc ol'tllc
p1,eclrr i1rlrsncs',rl rnlerlllrorlrl tracting s1'slcnrs: spctilic cLtlinttrv lrailitirtns rlcrcloPcrl lrll tllc
lrtrsrs rrl ltigirlr l,,,.lrlrzcrl Lrtorrlcr.lgc ol lirrit: rurcl rcr:r'lrtblcs. Itcrl,s lrrtr.l spicc'. .\ltllottr:ll lllc
ilttt()(luclton ol ,.treelt lc\olultoll teclrrrolo.:ies ritisetl tltc l)t1)(lllcll\c lloletltrltl rrl lilotl

l)r1)(luccrs llcntcnrlouslr. rrc srxrn lilun.i ortl Irrtrr hltttl it \\as lo rcilcll l]lis llotclltiltl lttld lhc

Iriglr socilrllrrd cnvrTor)nrcnlill c()sls lltltl sttcll a llrogtlttlt nliglll cntail

l;rxxl scll-srrllicrcncy is a corrlrrrrcrsial objcctiyc lhill cogcnll) raiscs lhe (lLIcsli()n ol'

lullononty. Alrhrtrglt rlcr cloltrtrcrrt practilioncls arc \irlLrally urlanintoLls tn rc'.icclitt!l calls Ii)r
exlrentu slrcci.rl /iltt{);1. llr.lc is gcncral l!r'cer]rcnl olr l\'o c()rtlril(lictr)rY lilclor\ in lllc tlcllltlc:

l) l-oeitl P|o,lLelrort ol blsic eo trrr,rtlitics llrirl cxn I)c ;ttrttlttcctl cLltrltllY rrcil I)tll Illolc

ellicicltll'clscu'lrere is rr lLrxrrlv lL'rr sociclics crtn ullirrti. lilil nrrd ortll' tllil tllc tcsoLtrccs nrtl

rictlicltctl l1) tltc l)ro(llrctton ol tlresc lrailcLl uoorls cutt Iitttl ltrotlttclirc cnll)lovnlenl clsc\\hcrc:

irrrtl

f )'l lrc|.c lrlc plollrlrlv let c\ccl)lions lo lhc {)l}scr\atiort thal grcalcr local llrodLtcliotl rtl'such

coltnt()(ltltc5 uorlrbLrle. to lrrlltcr rrLrIriIiotrltI sllttttllttrls xtt(i l)cllcr llcaltll tniltccs. Itl tllu

coplc\1 ol 1(xlily's \()cicltcs. irr rrhiclt inc.lrrlrlity is tlrc lule artd thc Ii)tces discrirltitlatirlg
lrlirinst lltc ltrlitl lrrror Icgiorr. l grcrtcr (lcgrcc ol'ilrl()l'tont1, irt lhc lttolisi<lt't ol'tllc nrllcrial
lr:r.r' lirr lrn lr,itcltrte:tilll(llltrl r)l lirrrrl i. likr']r lr) lrt ltlt itltl)()rlltlll l)illt ol-itlly l)r()glillll ol'

rc!li,rrrlrl sLtslltrn.t rilrtr. It rtrll colltril)tllc t() crellllllg tllitrc lltrrtlttclirc.jolls arltl illl iltl!'rc5t in

l)cllrr slc\\ardslril) o\ cr rlltural rcsotlrccs.

lltg'c at'c ntln) tlilrl\ ol llrc rrolltl irt rrhiclr sLrch I strill!gy rvottlrl bc a u'astelitl lLrrLrrv. It

rrorritl r.lircrl Ic:(,tlrccs l11rnt olhcr lrscs thut cottl,.l l)c1lcr c()ntril)Lllc l() illlPr{)\'illg rrcll bcing

Illl c\cn \\hen llte tntPorlxli(nt ol basic nccrl. is:rdvisithlc. Pcoltlc cttttccrtlcti sitll sLtstainalllc

(lc\clol)ntent l-ili\,-'(luc\ti()t)s altorrt nrorlrl,rirg l()c l tltcls so tllll thc)'arc nlole t ttlllc(l tl) tltc

ProtlucliYc possibilitics ol' thcir rcgions: in lhc ctlrlcnt Sccnc. the tcndcncy t() Sul)stitLltc

irnlmrletl prrtlLrcts lirr tlatlitional lixrtls is har ing lcltible conscqLtcnccs ii)r human \!'clllrc in
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manY s(n'i,'lie s. ( 1 
)

l.txrtl scl t'-su ftlc icrrcy- Irorrcrcr. is only part ol'a broader stralcgv ol'prodttctive diversilication
\\ h()sc tcl'rcts are vcrv ntuch a part ot thc susrainabilitv nlovement tlistorically' rural denizcns

ncrcr havc br-en 'just' l-arrrers, or anything elsc- lbr that nlatter. Rather. rural communities
*crs clranrctcrizcd b1'the Ii]dirersity of the produclive activities in rvhich they engaged ttr

lssure thcir subsistcnce.Ii] It rvas only the aberration ol'tllnsl]n-ing ntodels ot'large-scale

comnrercial agliculturc to development thinking in the Third World that misled many into

rgnoring thc rnultithcctcd naturc ol traditional rural productive systems. Sustainable

dc\'.loPnrcnt strategies dircctly face this problenr. attcmpting to reintroduce this diversitv. as

thcy grapplc with problerrrs 0l'appropriale scales trl-oPeration lntl prodttct nlix.

C. A strategy of democratic participation for rural diversification and
p ro d u c tiv e i m prov e me nt

Sustlinable tlcr,clopntcnt is an approach to productive rcorganization that encompasses the

conrbincd expcricnccs ol local groups throughout thc world. 'fhe lechniques tbr

implcmorlation vary grcatly anrong regions and ectlsystems. A single comnlon denominator
pcn adcs this sork: thc need ttlr etlectivc denlocratic participation in the design and

inrPlcnrentation oI pnriccts. Anothcr lesson liont rcccnt cxpcriencc is the importance ol'

crcatang nct\\'orks to suplxnl and dctcnd this urrrk: \\'ithout thc n]trltral reinli)rccmtnt that the

inlrrnational uroLrpinu ol'N(iOs provitlcs. thc indi\rdull Ltnils rvoLtltl not hc irs et'leclive in

sbrrrning tunds lirr thtir pr()ccts. in obtaining tcchnical assistance lirr thcir implcnlcntatioll.

antl political suPlx)rt against intlansigcnt or incredulous local and national polilicians and

instituti(nrs. (lrricdrnann and l{angan. 19931

SUstainahl( dc\,ck)pntcnt. howevcr. is not an approaclr thnt will lx acccpted. simply bccaLrsc

"ils tirrrc has corlr." lrr thc linal analysis. it involvss a political strtrgglc lirr c()ntrol ovcr the

lu.otluclivc:tppuriltus. It rctluircs I rcdcllnition ol-not only $hat and hot rve produce but llstl
ol wlro rvill bc allos,ctl pnxlucc and lin-whal tnds. Iirr organizaliorts irrvolvetl in pr()ccts ol'

sLrstlinlbI rievclopnrcnt in rural arcas. thc conl'lict s'ill ccntrc u[oul']d control ol'nlcchanisms

ol-local political and cconrlmic poNer. and thc usc tlf lcsourccs. Ihc struggle fo asstlrc I
grsutcr \'oicc in thc proccss lor pcasants. indigenous ptlpulatitlns. rvonlen. and othcr

runtlcqrrivilcgetl rninoritics. u'ill not assurc thrt thcir dccisions sill lcad to sustilinrhl!'

tlcrclopnrcnl. Llut broad-bascd dentocratic pa icipation is thc lrcst \\av cIc lc ths basis firr it

nrort cquitlble distrihulion of rvcalth, onc ol'thc lirst prcrctlttisitcs lirr lirrging a strategy ()l'

sLrstlinltbh: dcvciopntcnt. /
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D. Duatistic Development: A strategy for sustainability

(ikrbal .intcgratitrn is crr'uling r4rportunitics iirr stxt]c. rrightn]arcs lirr nlany. In this

jurtitposition ol' rvinncrs lntl loscrs. a ns\\' slr tcs)' tirr rttral tlcYelollntcnt is requircd: a

-\tt.itlcgy thtt rc-r llr.rcs thc contribution 0l'traditional pttxlucliotl slratcgics. In thc prcscnt

s.orlri ccl-:,-'nty. the \'ast nta_iorit_"- ol nrrll protluccrs in thc third worltl clnnot conrPctc Ol]

rvorlrl tnrrkets- Llnless insLrlatcd in \onre \\l!'. their tritditionltl prrttlttcts onlv havc rettly

Dtlrkets rvithin thc nlrrow conli|cs ol'ltrxrr cor nrunitrcs sulli'ring l sinrilar lirlc.

llut lhcsc nrarginal rur:rl produccrr olli-r nn tlllBnlllnt pr,nlllse: lhcy cxll SupPon thcnlsclvcs

lnd nrakc irnpontnt contrihuliolts t() thc rtst ol'vtcicty- l'rcscnt Policics lre dril'ing pcrsants

llrrnr thcir rratlilional lctivitics and conrmunitics, (llarkin. llatt antl I)cWalt l99l) Peasants

antl indigcnous comnrLrnitics ntust reccivc supPort t(} continrrc living and ;rrt ucing in their

u*n ."giun.. Eyen by the strictest crileria ol ne'o-classical ccononrics. this approach should



not be dismissed as incmcient protectionism. since most of the resources involve.d in this
process would have little or no opportunity cost lbr society as a rvhole.(3)

In ctl'cct. \!'e arc proposrng thc rbmralization of a dual economy. By recognizing the
pemraner)cc ol a sharply srratilred society. the country rvill be in a better position to d-esign
policies that recognize and lake ad'antage of these dilt'erences to improve the welfare 

-of

people in both sectors. A stratcgy that oftl'rs succour to rural communities, a means ro make
productive diversificarion possible. rvill make the management of growth easier in those areas
developing links *iih the inremational economy. But more importantly, such a strategy rvill

+i6tfer an opponunit-v Ior the society to actively conliont the challenges of environmenral
'dffiranagentent and conserl.ation in a meaningtirl way, rvith a group of people uniquely qualified
- \:ior such activities. (.1;

The duul economy is not ncw. Unlike the present version that permeates all our societies,
conlionting rich and poor, the proposal calls for creating structures so lhat one segnrent of
socierv that 'chooses' to live in rurrl arcas tinds supyrrt ti'orn the rest of the nation to
implcnrcnt an altcmative regional dcveloprnent program. The nerv variant starts fiom the
inhcritcd base of rurul 1;roduction, improving productivity by using the techniques of
agroccolOgy. It also inYol'c's incorporating new activities fhat build on the cultural and
resource base o1'the conrntunity and the region lbr f'urther development. It requires very
specitic responses to a general problem and therefbre depends heavily on local involvement in
design and implementation. While the broad outlines are widely discussed, the specitics
require invcstment programs lirr direct producers and their partners. (5)

. ,. What rs new is the introduction of an explicit strategy to strengthen thc social and cconomic

.4$3sc lirr a dual struclurc. []v rccognizing and encouraginu the marginal groups to create an

4gttcr:ative that *ould olILr marginal groups better prospects lor their ou..n development, the
dual economy proposal might be mistaken to be thc simple lbrmalization of the "rvar on
poveny" or "solidaritl'' approach to the alleviation ol'rhe worst eftects of marginality. This
woLrld bc erroncous. Ratlrer than a simple transttr ofrcsources to compensate groups for their
po!'e v. we requirc an intcst:rtcd srt ()l' productivc pn)jccts that ol}-er rural communities the
opportLrnily to tcncrutc u(x:ds and scrviccs that will contribute to raising their living standards
rvhilc ulso inrproving thc cnvironntcnt in rvhich they livc.

E. The Limitations of Ecotourism: The Monarch Butterfly

l-he Monarclr butterllY and its 5.000 nrile trek betrveen Canada and Mexico hal,e come to
symtxrlize thc britlge that is bringing the tltree nations ol'North America closer together,
lorging a single trading bloc. The phenomenon of the over-wintering of the Monarch
Buttcrtly rvas "discovr-rcd" sonte 20 ycars ago (1974-1976) rvhen researchers fiorn the
Univcrsily ol'liloritla linally traccti thc llight path liom f'anada. Ol'coursc. thcir prcsence rvas
l'cll krrorvl to lrrcal rcsitlcnts and lo a broader segnl!-nt of thc pol,lulation in wcst-ccltral

i.lMcrico liunr limc inrnrcnrorial. but rvith 0rc publication ol thc dctails of thc joLrrncy in
'Scicntilic Anrcrican arrrl 'Nalional [icographic' magrzines. its social and ccononric
signiliclncc altcrcd contlitions in thc resion.

Oncc announced to lhc rvorld. thc sl^-ctacle of the rvintering lepidoptcra bcgan to attract
hundruds of thousands ol'r'isitors u'ho nrake the pilgrimage to the reservcs that \vere created
so that this rvingcd caller might cnjoy sonre dcgrec ol' protection tiom the ravages of
encroachmcnt by human activitics. i\s a rcsult, n:any ot'the pcople living in the rcgion have
conrc to rcscnt thc intru(lcr: its annual visits hrvc brought incrcasing governnlcnt regulation of
thcir liVcs, cllcc::'.: aPpropriatiorr ol'thrir lands. intcnsr' social conllict and heightened
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rntnlrsen 7;ltlon-

-firere arc serious vrcial and economic problems in the protected area' Many of these

problen.rs are simplv local manif'estations of the larger crisis of Mexican society, making it

diftlcult tbr poor rufirl producers to survive by contrnuing their traditional activities. [n this

protected area. people have been panicularly affected by specitic conscrvation measures that

intensifled the adjusrmenl process. l-he declaration ofcertain important are as to be part ofthe

nuclear and bulfer zones ot'the reserve. led to a prohibition or severe restriction on traditional

lbrestry activities, $,ithout otltring the communities or their members conlpensation tbr the re

classilication ol'thcir'lan4s or alteirrative productive opportunities with which they might eam

l lii clihood clses hrre in thc rcgiun.

.I.hcregitln,sproblcmsandlhoseofthecommunitiesdidnotbegininl986andcannotbe

attribuid solely to thc buttcrflies. Local systems ol control by econonric elites and political

bosscs were an iluportxnt part ()1'the local scene long bclore the visitors acquired their new

lbund lirme. Inrlustrirl denrand lbr sources of pulp, and local mechanisms to concentrate the

wealth and opportulrities were already creating pressures on the lorests and divrding

individual communities as rvell as pitting one against another' The opportunities created by

the unbridled expansion of tourism and the arbitrary distribution of the spoils among a very

small group of people c<-'mpounded the problems'

In this cnvironmcnt. a ne\v approach to regional development is required- While there is a

gencral rccognitiinl that ccdou;ism can ot'ler nrore opportunities to thc people' it is also clear

ihat ,uithuui orher. complcmentary productive activities thal create jobs and income, the

people in rhc region *lll conrinue their environmentally destructive activities that also

ihreatcn the viability olthe tir tbrests in rvhich the Monarch ncsts'

A local nctrvork ol'N(iOs and cont'edcrations of communities and productive groups has

bcgun to play an impo ant rolc in creating lhcse opportunities' There appears to be an

uni.r.trn.iing nl'thc grcat cost that was incurred as a result of the internecine warlhre that the

strarcgics o I' 6urea ucr-ar ic inrp.sition created. '[he pnncipal limitation. I think, is the lack of a

mcchirnisrn tbr thc vari.us gr()ups to implemcnt realistic productive strategies; they need

inli)rmation about rcsources antl markeis' as well as mechanism to channel available

resourceSmoreclfectively.,I.heorganizationSrequireaprocessoflocaIco-operation.
constructed on a tlrm basii ol'broad-Lascd etGctive local participation This is the route to.

.,"utingu,.dualsociety.'inrvhiche0otourismwouldcontributetoanoverallstrategyol
sustainablc devcloPnlent
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tlr,.,soeiul rurlrcr lhlr tlr. r.clr)i(irl (or srrPPl)-hureLl) oriSirs ol llr)lir)c atttl httn-!ct: Scr ( I');1. It)sl) is

il pxrlt.ulilrlv elii'ctirc er.Prrrrenl ol this poillt. \\i)ilc oll]crs hu\.c totrc ittlo -:rcitlct dclarl al)(rut tltu

"soeill rrlrlirrs"rrl lix,tl strrtcric: arrrl criscs(ltarlincl irl. lt)()(l: (;ll[cil l9S I: l]lrlraclrrrr..:h I()ql) 'lh.
"rrrr,,icrnizalirrrr" ol Lrrh:rr rlicls in \igclia. h1- srrhstitrrting \\h(rl xr)(l ricc li)r sor{hurl artrl tttillct. is utl

c..rrr',:i,rrrs clse ol-creirlir):.r llclrcn(lr,rry. rcrlucing opponunitics lirr pcaslnt pnr(llrcels antl rlisittg thc
sori.il .,,\l ol li'cLlirrr: ir rr rlior (scc Andtca an,l Iiekrtrrtt I()S5)

i. \llrrrr .rrllrllsls rlrsr]ll:\ l)cusilr)l prrxlrrccrs us *rrrkiDl orr torr strrlrll ascalcarl(l \\itltl(x)lc\ lcst)trrccs

to hc clllcicrrt. \\'lrile it ir possihlc antl (\'clr rccrssurv to I)r)r)olc incrclsc<l prrxlttctir il). cr)r)sist.nt
rrillr.r rtrlrtt.-r ol'srrstlrirrlrlepro,lrrcliorr.a:rl.lll]eLl l)) ir:r(r ('a()l(),ti\ls. lhc Ir()llr)\irl ll) cltc()llrll!a lllrlll
l(r r..lrilrl il\ lrr.LItretrr c rl(rnl)(r\ ()l lllcir c,rrtrrrrLrrritics slr,,trlLl Ir.'ittrPletnctrtutl tlrr(lcr c\isti,ts
c(,rtrltlrotts.

ln luch 0l'l.tlin Anrcricu. ifpcasarrls ccasc(l to pr'oducc bitsic cnrps. thc lands antl inpuls arc not oftcn

Pt(xllrcti(nt irr l'rcllsinl anti incligcrxrLrs lcgi(trs (lcrivcs lirrrrt thc lack ol'altcrnativc procluctivc

crrrgrl,rvrrrerrt liu thc pcoplc artl llrc l:rrrrls in lhis scctor'. .'\ltltottglt thc pcople rrottld gcncralll lt:trc lo
s,...1 irrc,,rrrc ir thc "irrlirrrrrul secl()r." lllcir c()rrtribution t() rrilli(nrxl otrll)rrt u1)lll(l lt ntcar:cr. lhc
(lilli r cr.tr bctN,ccrl thc social critcIia tirr evaluatirrg lhc cosl ol lhis style ol'prodlrcl i(nr an(l lhc ntat'kct

|aluatiorr is basctl o,l llle (lclcrnlinalion ol lhc sacriliccs 'socicty' *oultl ntakc in un(lcnakitlS onc or thc
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otllcr (lption. ltc rlteoretical basis lbr this approach harks back to thc initial essay o[ w. Arthur l-ervis
( 195'l ) and subsequcnl dcvclopments that lind rheir latest expressiorr in Ihe call ior a "neo-stnrcturalist,,
Jpptoach 16 de\.clopnlent li)r Lalin America (Sunkel. 199-1)_

'1. Nluch ofrhe literarure on popurar participation emphasizes thc murtifaceted contriburion that the
productivc i ncorporar ion or'marginar groups can maie to so.icty. (Friednrann 19921 Friednrann and
Rangan 1993:Sriefel and vorl'e r99J) whire'ery ritrre has been done o, spccific straregies for
sustainability in poor rural comrnunities. it is clear that much of the experience recountei by
practitioncrs *irh grassroors groups (e-.g. crade and Reiuy r993) is consistent rvith the principres
rnunciate,l hv rheorists and analysts like Altieri ( l9g7).

5. For the nrore gencral discussion. see Adelnran l9g.l and Barkin 1990, ch7. I.UNDE ( I994) or.rers a
specilic prognm tbr thc rc-conversion of El Salvador basrd on rhe principles discussed in Section 4 of
this papcr. ffic proposals ofgroups likc rhe' rAF and RIAD of'fer specific cxanrpres or'ongoing
rrassrurts cllbns ro inrprrnr!-nt i,iriativcs rike those discussed irr tirr'tcxr.'r'hc Ecorogy airt -
[)c'clopnrcnr Ccnrer in Mcxico is pursuing a program ofregional de'clopnlcnl consistenr with lhe
proposcd stralcgy. (Chapc'la and tlarkin l})5)

CALL OUTS

P 2: A dual structurr thal allows people to rebuild their rural socicties, protluce goods and services in a
sustain,Lrlc' fashitu s hile crpanding thc environme[tar ste\rardshap scrviccs thef have arways
I)11't l(l((1.

.l 
hc yror rrc nr.rc likcly rhun .thcr rroups to elrgagc in dircrr actio's ro prc,tJcr and inrpr.ve thc

cnvironnrcrtt.

P. {: Rttral conrnrttnilics $ (re characlcrizeti by thc diversity of rhc protluctive activities in rvhich thcy
ctrgagetl to lssure thcir Subsistcnce.

p. 5: We lrc propxrsing thc lirrmalization ol'a dual economy. By rccognizing the pemranencc, ofa
shaqrll' strarilicd sr,.-.icry. rhc country will bc in a bcrrcr posirioir t,, de-sign potici!,s that recognizc and
tukc a(hantage ol these dilli.r.cncr's to irnpnrr.c thc wcll-are ofpuoplc in-both sectors.

l). 6; lhc pnrposal calls h)r crcJting srructurcs so rhat one scgmcrrt of society lhar .choos€s. to ti,'c in
ntral arcas linds support lionr thc resl ol'lhe nalion to irrplement an altemaiive regional developrncnt
Protrarn.

P. (r: Rather than a sinple Iransli'r oficsources to conrpensarc groups rbr rheir po\.eny, we rcquirc an
integrotcd set ofpnxluctivc projecrs rhat ol'rer nrral communitics the opponunity to gtnerate goo,Js ancl
scn'iccs Ihat rvill coutribule ro rrising thcir living standards rvhilc also improvirrg thi envirorrlmcnr in
which they live. /

l'7: 'l hc problcnr ol-L'colotrrisnl in tht N4ulurch hultcllly rescn cs atc tliscussc(l at lcrrgth akrrrg s irh a
proposll ftrr an rltcrnative dualistic stralcgy in conzalo chapcla urrd l)aYirl llalkin. .M-onarcaiv
( anrpcsirros: Unr cslratrgir (1. d(sarrolkr srrslenlahlc.'

('ontuct David Barkin via enrail al h ltl I CI.I al l. Lr:rn r. nr r

flnr'l9r)6

t29Prospects and Problems of Eco-tourism

JD


