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INDIAN COURT STRUCTURE

SUPREN/E COURT
U nder Art. 124t set up undor
Acl 22 ol 1986:25 Ud I

Enforcingr
fundamental
rig hts Jurisd. und6r

Csntral Act

Decide substantial'
const'nal quostions
on cortincation by HC

App€llato
jurisd.

Advisory
jurisd.

Enlarged

HIGH COURT
Under A( 214. on6 HC in 6ach SIet6

Under Art 231 common HC for two or moro Stat6!.r

Original Appellate Reference2 Revisional and3
supervisory

vil crimlna

Subordinate courts bolow High Courtsr

Civ

+
District Coui

Familv Cou,jl aly-qerceu( Civrl Judges Co,Jrt

Munsiffs Court S![a Causes Court

Chiaf Judicial Maoistrate
and &!.aqistrates ol lhe

Melropolitan
l{!-g1s-tr,alsg

t "' crasJ inolE ctais

Criminal matters Writ Appeals Special Leave3
Appoals from
any courvtribunal

Supervlsory'
jurisd. ovor
all 8ubordinato
coudgtribunals

Crim na

+

Concerning matters in
in the Union List6

Concerrring any matter
confen€:l by agreementT
btw. Csr)1re & State

Judlcisl Maolstratos

Juvenil(r Courts

As of right On cerlifrcalron bv HC as
as frt cases

1

When acquittal is
reversed & death,
senlenced\r

VJhen HC has withdrawn
a casa from subordinale
court, lried & passes death
sentenced ro

rUndcr \rhl]i..l2
' UnJ(r \llr(lr l:l Ir 

Undcr ,\rrrclc I:16
' Uod.r,\ rcl. ll2
'ttndc, en . I3J rcr,.l rv,th Sccrron, t09.lt0ofCpC
'LrLlcr Aflr(lc l3E(t)
'Undcr Anrclc ll8t2l
I Undcr An'rtc Blii)(c)
'Und(r Anrclc tl.t( I ) ti)
ro Ll"dcr Anr(lc t3a( ii{h)

rNurrrbrrr,rlLr,lgcrrrrrc\rrr)rrrrJr(r,),.,r, 
J'r.ilrL.Ir,rrrrurr..nrlh€!arn..tb"Frrrh.co srirurioo

rr.epr rhJr or r!rrrllurisrlrero'r uI.h! ,\ r( L(. :lj ti,r r(\ . 11r( tlrjlrErt is itt,t.d. "filc High Courri of
AllrhJbrJ. llornbry. Crl(urlr lnd tuodr!! \\ r'. scr rp ull\t(r th. Lcn.n p"rcnr Acr prioi o todcpcndcocc.
Oth(r IlrSh Coufli 3(t up under rliffer*rrr srrrurcs. [\: KJrlrutu\! HC a.t up uodcr liyrorc Hi3.b-Coun Act
r/u KJmrutJ llrBh Courr,\cr l96l
'Ln,i.r S(crr rIl.r.qOr,l(rXLVt ot CpC
' lrtr,l.'r s.. r,,',' r r ( ,,a ('r'c
'L l\J.r .\llrl. l:;
' Und(r Anrcllj::6
'UndLr \n,il!r :ll ro I \7

As ,lrrrr\Urrl,cJ Iiotrr .r,r,l.ul It.r!r\lrrr(. rtr c Jr( .rt{) l,\.cutrv€ fi,.,!rst,.tct w h. ditt. .!,nt hicr.rchy
un,l.r ( r I\ (1ri(hrrgi|l! tirrrcrrol. IrIr)ly .l(rlrrrg r rtlr lurv rn(l ordcr. Undcr polic. Act . lh. Trlut\lr!r.u Jr(, rr. $rhorJrr.rl. ro Suh-,1 \ 1\r,,ll,rl It.r(r!rrirr{\ \\ tx, [unction undcr Dtirr.t M 8r.lrll.! 

l

Orig. jurisd.2
In disputes btw.
Centre and Statei
btw. States themselves

Declds civil casess-having 
substantial

questions of law or
noeds bs decided
on cerlilicatlon

Enforcement of thes
fundamental rights

Courts oI Session



I-I'CAI- \II'1'IIOD
r YIjAlr t t'llrN{r]sT[tt

5 Principal Coun Orieinal Civil Jurisdiction:
ft 

" 
Sist i"t Corrti are vested with lhis Jurisdiction in that particular district For

eg.:Scc,2(2) ofthe Orissa Civil Courts Act, 1984. Similarly, the City Civil Coun may

hive the a6ove mentioned Jurisdiction over a particular city. Eg,isec 3(3) of The

Bangalore City Civil Court Act, 1979.

District Couns have adnrinistrative control over all th€ Civil Courts subjcct to

superintendencc of the High Courts.

Svstem ofAppcal:
Orissa ect i98+ under Scc.l6(2xb) Ir|om DJ to HC if the value is in excess of
Rs.20,000/-. Under Sec.16(2)(a) - Civil/Sub-ordinate Judge to DJ ifvalue is Rs 20,000/-

Under Sec.l6(3) Munsiff to DJ if H igh Courl doesn't providc for appeal to subordinatc

court.

A Family Coun(FC) is a coun parallcl 1() DC or the CiviVSubordinate Judge as the case

may be undefihe Fatnily Cou(s Act, I 9E.1. FC exerciscsjurisdiction ofDJ/CJ in respect

ofsuits under Sec.7, Family Acl, 198{.

Juvenile Couns are courts parallel lo the cou( ofJMFC and MMFC in respect ofdealing
with Juvenile Dclinquelts under the JLrvenile Justice Act, 1986.

Under Sec.3? Juvenile Act, 1986 appcnl to Coun ofsession under Sec.38 Rcvision to

HC.

SMALL CAUSE COURTS(SCCs)

l. ln Kamataka, SCCS are established undcr Sec.3 ofSCC. Act, 1964

COUITT OF ITECORD - MEANING

_ ._fh" Supreme Court of India and rhe High Courts are said to be ,.Courts ofRccord"(An.t29 & An.2l5). In Eneland c..,rin 
"ou,i, "r".*pi.J] 

jJrL.a 
uy rt",u,.r,o t"courts ofrecords.

. .A "CourtofRecord" meant originally l coun whose acts and proceedings were enrolledm parchmcnr (a documenr wrirten on rie skii, 
"r" .r,..p ,i g"" 

", 
*';i;;r animal speciallyprcpared for writing) coun of srar charnber, "h"d, ;;.n ;;G'ui'u 

"ourt 
or 

"qui,y,admiralty and ecclesiastical Corrr wcre nor courts of iecord as theii proceedings were not
lecorded.. 

At &bout rhe beginning of rhe. lz,', ."r,r.y ir," ion 
^"'n 

ii* tJu.t, o"r"rop.,] tr,"doctnre rhat only a coun of record could irpor"a fin" o. i.fri;il;;i.*'
Now in England lhe questlon whether a court is or is not a court ofrecord, aparl froml]lose declared-to be so by a sr:rrc. ..jeen)s 

ro r.icpcnd in general up", *iLfr". ii fr^ p.wer ro fineor imprison, by a statule or othenr ise, for conrempr oi itself or'other substartlve offences; if itwas such a power, it seems tlut il is a court ol record,,,.

In India the subordinate courts do nor ha_ve j urisdiction to Iine or imprison a person forcontempt. Couns coDlpetenl to try a. persor) lor contempt of courts are govemed by theL ontempB ofcouns Act, I 971 . specially under Sec. I O.-Ther;fo;;, iorr".,o'i*i* for.on,".paseems to bc Ue criterion for callinL, , court ofrccord. Maintenance ofrecoid ofproceedings isnot the crirerion as all couns do nr-nrrrrrn ,".",,r, 
"iir,,"lip."-"ii"gr.'"'"''
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CIVIL COURTS

In India there is a three tier coun hierrrchy on civil side except where City Civil Courtsare established.

Principsl court of original j urisdicrion is Dist ct Couns@C). Below DC is the CivilJudges Court/Co un o fS ubo rd i n.r te Ju ttgc. A"a ut ri," Io*"ii I"i,ef ir-ri" fral,i"i ff, Co *.
Thcse couds differ in thcirjurisdictions ill terms ofthe value ofthe suits.

Nomenclatue varies from State to Stare as for examplc, the coun irunediately sub_ordinate to District Court is catred as ,civil 
Judge c;;,i; K;;t k; ilereas it iscallcd as'Coun ofSub-ordinate Judge, in Orissa.

Establishment: The Civil Courts in Kanrataka arc established under Section_3 of

SCCs try cases involving snrall amounts ofmoney. The amount may vary &omone Statc

lo another. For eg. Undcr Sec.8(2), the SCCs in Kamataks Training Civil suits thc value

ofwhich don't exceed Rs.500/-.

2
2

3
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1.

SCCs conduct sumnary proceedings under Order 37 CPC.

Under Sec.4 ofthc Act, Civil Judges are appointcd to SCCs in the mofussil arcas aod

District Judges are appointed as ChiefJudges in Bangalore City.

Administrative Control :- Bangalorc Cily SCC -> High Court under Sec 20(3)

Administrative Cootrol ofother SCC -> District Court
Superintcndence ofthese Courts -> High Corrn under Sec.20(l). 

"'atrl 
O Halsbury Laws of Enutund (4,r, ctl.) 319. See also, Holdswonh,s History ofEnglish Law, 17'i cd.) I 57 - I(, t

Kamataka Civil Courts Act, l9od.

t.



7. Appedl liour 13ugalore City SCCs liLs to Higlr Coun I
l) UDder Sec.35 A CPC agliDst OILDERS

2) Under Sec.95 CPC
Appeal is from Mofussil SCCs lies to l)istrict Court under Sgg-lllh) under above named
provisions of CPC..

/8, Revision fronr Bangalore City SCCS + olher SCCS lies to HC u[der Secs.l0

9. Revisiol means a re-exurination lbr correction whereas appeal means resort to a
superior coun to review the decision on nedts of an inferior court or administrative
agency and may subslitutc ils j Lrdgcnrcnl to lhat ofthe inferior counJ.

clTY crV . (roLr(| !-](l{t)
CCCs have bcen established iD rhc M!lropoliran Cities like Bombay, Madras, Calcutta,
Hyderabud, Ahnrcdabad lnd Bangalo|cund at s[ch other places as the State Govenunent
nray specify ur)der the Statcs Acts.

CCCs consist ol Prillcipal Ciry Cir.il Judge and Addl.City Civil Judges. Eg.under
Sec.3(2) ofBrngalore City Civil Coufl Act, 1979,

CCC in Bangalore is thc Principal Civil Court ofOriginal Jurisdiction under Sec.3(3)(a).

Appeals lronr CCCs lie to IIC lbr E!l.under Sec.9 ofBangalore Act, 1979.

3

4
Chi.fJudicial Magis
rale (CJM) h:ls Eol pow€r ro lry cerkiD serious offences srd lcsseroffcnccs slc ldcd by
odrcr Magist ales.

5. CJM has administrarivc coDtrol ovcr orhcr JM withm his jurisdiction.

2 Some Slates have only JMIC for EgrK rnrtal.r.

l.

2.

3.
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CJMS &c subordi,rutc to SessioD Judgc. Orhcr MaEiskates ec subordin&tE to CJM
subjeci to general control ofSessio| Jud8c. UDder Sca.l5(l) Cr.Pc.
Snni l.lr prov is ior$ arc fo und in S ec I 9( I ) for Meuopolitan MaSisEstci.

Thejurisdiction ofCJMs and Munsifli is specil'ied by Stare Covcrnment ia consuhation
wrrh High Coun.

E\ECU]'IVE I\IAC IS'TIIA'I'I.]S

lvl.rgisrracy consists of 3 liers ofDM/SDM/Trluk MlSisunle in rh3l ord€r ofhicrarchy.

Thcirpowers urcenumerrtcd in Policc Acls nnd Cr.PC and Olficcs arc crcatcd undcr thc
Cr PC

tiutuRI.tNCEs

3

4

5

6.

1.

CCCs cln disposc of rll suits ol cir il nature arising within the city except suits or
procecdings cognizablc by thc tlC irnd the Court of Small Causes. For eg. Under
Sec.3(l)(b) ol llnngirlolc Act, I979.

CCCs subordiration and supcrintcndcncc -> HC under Sec.4 ofBangalore Act, 1979.

Originaljurisdiction Dreans jurisdiclion ro consider a case in the first instance, try it, and
pass j udgement upon Iaw and factsr.

Subordinate means to be placed below in ranvclass 'superintend' means to regulate with
authority or to have charge and direction of.

8

Kmataka Snlall Cause Cou(s Acl, 1964

Bhck's Law Dictionary.

Whanon's Law Dictionary.

Collin s Law Dictionary.

Thc Orissa CivilCoufls Acl, )984.

The Juvcnil. Justice Acl, 1986.

Thc Fimily Courc Act, 1984.

Bangalore Ciry Civil Cou( Act, l9?9.

l<lmataka Civil Couns Acl, 1964.

Codc ofCivil Proccdure. 1908.

Codc ofCriminal Procedure, 1973.

The Police Acr,116l

l he High Court Acr, LEiL

Th€ Mysorc HiUh Cou( Act, 1884.

-rhe K.rmalaka Hrgh Court Act, l9o I

9. Civil SLrit nrcans ! suir ofcivil rlatLrrc (rcfcr CPC)

CRINIINAI . coulil s

rSubjcct to limit in proviso ro scclio0 lOa(tXf0 ofCpC

rBllck's Law Dictionary

{Black's Law Dictionary

'tbid
3

ln lnJir thcrc is hicr rchy olcoufls oll rhe crinrin3l sidc. Al lh€ lop is !h. Courl of
Scssron Below which corrle lhcJudrcLrl rgrsrralcs. Thc lallcrdc !t 2lcvcls- rhc Chicf
ludici.rl Magisrrate and Judrcirl M,rgrslrrLc first Cl.lss (JMFC) cnd ludicial Magisttrlc
Secood Clrss(JMSC).

l.

,7

2.
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House ofLords
'th. Lord High Chzn..llo. ofCr.rr Entzin, Lrrd Ma.kry olClarhf.m

Lords otApp.al in Ordin.ry

High Court ofJueticc
Th. Lord High CI:n.cIor of Cr! Briurn

Thc t rd ChicfJusrjc. of pigtrnd
Th. pElid.nt ofrh. !.miry Dyinon

Th. Vic.-Chrncdlor
Th. s.ruo. PrlJidr8 JudSr for End.nd md wrl,6

'Ih. puir..JudSlt of,h. Hg+, Coufl

Charcery Divijiou
Thc t rd High Ch5c.[orofc,t2r B.illin

Th. vr...t,. ...rt..

l_.rJ (](,lIorchr.v.t.l
I (r.l Ak)wn. W,lk,h!,n

Lord slynn olll.d1.y
l.ord I lold o[tt(tu(l

L.rd N'(h.1k of Ir'*.nh.,d

Lord Clld.
Lfid Hop. ofCniSh.zd
t rd Hunon of8r.sd

(rppo,nrcd 6Jrnu.ry !997)

i .r,rii!.,)) r los.tr ri(urU L:\r,.,
r Chnirophcr Dudl.y Ro8.r Ror
rJohn Douglas \\'a,t.

rJohn src*.d Hobhouk
r D.nr Rob. llrun..ll.nN

.....1 .r.l ll r ,.!

Th. Lod HiSh Ch:n.cllor ofGE.r AriEin

Th. L,rd chrcrlu5r'c. orE Elindr L,rd Bi.d.m ofcorh,ll
(Pftsid.nr ofih. Crimrn.l Dierion)

Th. Mrsr.r ofth. RolL t rd woolt
(Pftridcnr ofrh. Crvil DiBion)

Th. PEsid.nt otrh. F2mily Divisionr tu St.ph€n Bbwn

Th. v,c. Chh..lloi si. Rr(h.d R$hlci8h Follrcn &on

Lo.diluni(.! orApF.l

Str Minin Chrrl.r N@M
Dam. A^n ElEb<rh Old6r,d Butl.r Slos
S( Mumy Sru.d Smrh
Sr Chnnoph.. Sr(pho ThomrJon.rhltr

Th.y.rs(zughron
Sn An!hony.lrm.! llnyr M€o*:n
S( Al.i.Ddtr Roy AJpl:n Bcld.m
Sr Andr.w P.r(r L.E8:n
Sr PlulJo{ph Mom* Kcnn.dy
Sr O:v'd Coznltl,dl Hr6r

srr P.r.rJuh.n lttill.n
Sir Swinron 8.ft1., Thom8
Str Rob.n And.rw Mom
Sir Philip How.rd Onon
Sir RoSi. Eh.n Auld

(s.tuo. PE idhSJudS. ror Engl.nd.nd

Sir Mrlcolm Thohrl Pill

Sr Al.n Hlhon wrrd
Sir \1i:ir.'l l:," L ' ,_

sLr rion.".-. ,..,. --r, lh(Li:,. -i(i,c:,,- l
Sir Ni(hoh Addisn Philhps
Srr M.d!.w Al.!od.r Thorp.
Sir M:rt HowId P6 ..

sir l8orJud8.
St C.orR. l'1irl wrll.r
s,!John Fnnt Mumft.rr

St Robin tuph2cl H.yih kDb
S( Wilqm Anfiony Bt .Lbus
Sir Crvrn 4rrh6y U8hfu.

Si. Rot n Joh. Ard.rEr Crhhlh
str colu P.ry p&quh:tE' tuft.
sir Hud te tjnS L.ddx
Su T,motly Ai&tw w,F|zm Ltoyd
Str O.hd Edrhu.d Ntub.rxq

Quccn's Bcnch Dir.lsloa
Th. t .d Chi.fruo.. ofprgtrod

Sr,t{.rL OIiv.r Sr\rll.

su ctrMophsJncr s.s&., r,rn.t
si, l.ir ch.,ta Rob.n M.cuuoultr
tu o[v.r auly poppt.w.I
Sir Ri<lE d H@tdTu&.
Sir P.Erd N.v . Cd:rd
SL l,{i:lE.ljoh Turn r
silrob, DownB Alnon

,:

- j I oL1 ;ur.hu u.1ad O wo
Su PEnor Huhph!"y porE
su Ri.hrrd c.o€! Rouajd
ru lan A.t.r.n&r X.ruEdy
Sir Sturn No! McXm;
Sn TholDs s<on GLIt.e,. a.l.r
su Edxrr pnnrJovrR
5u DouaL' Dut otr Brcm
Sr M'chr.) Mod.d
Su Ro8lrJohn BucHcv
Su  atlony g.E tndd."
Sirjofu |,.&n:.1 wri,hr
s! Ch:rtc! B.,ri. xni;r M.,r.X
JRJoh, Chnllophd GIdtoTF Blofctd

Si, P.crJohn ctt!?.!
5{ Afl}dy Trullm X!,rtn M,y
sujohn CMr M(Kez. L.B
Drm. 

^rn 
Meu, Eb.wdrfi

Str shon L:rr Tucr"r
sr D:Ed Nr],oliu tuBE, rrdeh
Si. Chtu'@h.r ti,hn H6rr;,"{

Sir Riclurd H.rbrn Cuttu
Sr5r.phoJoh. s.dtry
D.mc J.,Er HJry Sturh
S, Ljlrhcty D.vid Cot be
Sr An$ooy pa.r Cl.rt
StrJoh 

^rth@y 
DFoo

S,rJohn Th.yh. Forb.r
sir Mi<hrd ,rJend.r (:;cdd.' Sd,
sir Sr.ph.r c@r8t M,rch<[
Sir Rod$r &I
Sir Mid:cl Gu, vi"ar Heilqr
slr BcN'd A,rhony R!
D.mc A,rE Hc.ri.r sE.t
SE Wili:n M.r.u c.8r

[.6ri,rd 6 ,.]d F.tr]

suj.r!mi..b kRoy |,tamrn
Sir DoDId K.ith R:ft..
Sir P6ci! Mu&ll F.rir
srjohn Mumy Ch:dvicl
SuJon.rl:n PE&.ic p..r.r

(v'c.{hDccUor of dE Counry p.l.rin.
of hrss)

SuJoh. Eihbd pft&rr LJrtey
DDc M.ry Howrrh Ard.n
sir E&.rd Chligoph.r Ey&lr.r.mb<



Queen's Bcnch Dlvlsion (.onisr.d) CITATION

Thcsc rcpons arc citcd thu.s:

lreeTl l AII ER

REFERENCES

Th€s. rcporB coDuln Ef.rcnc€t ro th. fouowing m.ror worti ofl.Sul Ef.rcn.c dc.aib.d in rhc
m.M.r indr6r.d b.low.

Halsbury's Laws of England

I!c rurr.n.( -6 ri$d,) r *ri (.u.dn)prF 577 r.f..s ro p:n8nph irl on prg. teo vi votum. rd
ofrh. founh cdition ofHdl,k ry\ Lav ofEnglanl.

Th. rcfcr.n(.7(l) lr.lrhrl: r^.p, (ath.dn.!isru.) p.d 267 rtf.r3 ro pegEph 267 on p.Br too of
r.!ru. eolum.7(l)ofd'. founh cdrion ofH.!hrr! rret olE^Sban.

Halsbury's Starures ofEngland and .t,l/alet

Th. Ef.En.. ao H,t&ry! Starlkr ({lh.dr) 7r. ltf.R ro p:8t 7rr ofyols. toof$. founh.d,6on
of Hdlbrty 

' 
statut s ol Enda d anl wdla.

Th. nf.rcncc l, H4lr!ry', Stanrd (tA.dr) (r99. ELru.) 197 Ef..3 ro p.gc .97 ofdtc lrr r.s.
ofvolum. t e of thc founh .dirion of Hr!,rry1 SldrrEi oIE^Stann a w.L!

The Digest
(ronn.lty Thc EngttJh and Empft D'gBr)

- 
Thc tlf.rcnc. l7(2) D8.,, (R.i!ru.) 4za, tr9.t Efcn ro c& numbcr Zr9. on prg. t2,t oi$. r.Ls!.

of gr.n brnd yolum. J7(r) ol Thc Drp.
_ 

Th. rcf.nrc. 2 7( I ) Drjr,l (2nd Eirsuc) JJO. 2!., r.f.n ro ce numb.r 2s., oo p.g. , rO of th. kcondEisc of 8rccn b.nd volu 6. 17?t) o( Tt Di.t,t.

srrron.thrh Huth Mr..c
Sir AdEw C.ndrvE! t o8norc
Sir Thom[ tuch{d Arlqn Moriron
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Sir D.vi.t Ar*lory Poob
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revieu s the judgment, not the case. lts sole function is to ensnre that
the judgmeDls of lbe lower courts are in accordance with the la\.
It can either re-iect the llouteoi or quashr the decjsron undcr alracl
and send the case back to another court of the same level. A potlr,roi
is not an appeal.r The nearest EnEIish equiva]ent is an appeal b1, ca:e
staled under ss. 83 ff. of the Nlagistrares Couns Acr, 195:. ercenl
thtrl the Divisional Courl ccn makc a degision on the meril". Thc
Cou, jt cassation also differs from the House of Lords ir: that l
p-cutvot t\ admrssible againsl ever) decision of anr courr r|hrch r.
final (i.e. nol sutlect to appeal) so that cveh cases from thc lo\\,esl
courrs can go directly ro the highesr, e.g, a decision of a tribunal
d t,lsronct if the sum rn\olved is less than 2 5oo frs.

5. The diffcrence between tribu out de droit countun tnd tribunattt
d etception musl not be considcred as equivalent to the Euglish
<jistinction belween'superior' and,inferior, courts. The Frcnch
distinctio. refcrs to ihe technique of formulating lhe raDlc, of r
courl s jutisdiction. whethcr b1' statulory tabularion (tribunout.
J t-tc.7ttnn or hl a grirnt of residuaq powet ltrihkuat,_, ,t, at, tl

A. Prrncip,es ot Organization
Loi sur I orsanisarion de l ordre judiciairel

la justice, zo avril rgl

thus quile different from lhe House of Lord The Cour de cassatian

et I'administration de
o

!Casscr' cquals.quash -rhe sarn. word.
a Nor. thc dilTercnr k,nds of Iines in the Tablcs bclo$

ARr. 7 j Le justice est rendue souverainement par les cours impdriales I lcu rs
arrjt:. quend ils sonr revitus des formes prescr.ltcs i peioe de nulhti. re
pcrvrrrr 6tre cassis que pour une conlra\.ention elpresse i ja Ioi. Les arrars
qui ne sonl pas rendus par le nombre de juged prescrjt, ou qui ont eli
rcndus par des juccs qui :r'ont pas assiste i toutes lcs audiences de la causc.
ou qui n ont pas etd rendus publiquement, ou q'ui ne contiennent pas Ies
motifs, sont declar6s nuls. I

L:r connerssance du fond est loltjours rcnvo).ie A une autre cour imncriale.
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Thc Corrts ond lhe Legal Profession 25r

V Fro- de Juglart, Cours dc Droir cilil (r97o)6

Notions fondanrentales sur lc procis civil
85 Nous aurons souvent l'occasion dc parler de'procEs'. d"action
en jusrice'. de 'justiciable', de'ddfendeur', de'recours en appel'ou
'en cassation'; il convient donc. tout d'abord. de savoir commclt se

diroule un procds civil. Pour cela, le plus simple est dc prendre urt
excmple.

M. Jean Martin, entrepreneur, dcnreurant i Toulousc, 5o. rue de
I'Arbre-Mori, demande ir la Compagnie Gdnerale d'Assurances le
paiement d'une somme de ro.ooo F en rdparation du prdjudice qu'il
a subi du fait d'un inccndie et en ex€cution d'un contrat qu'il avait
souscrit aupras de cette compaFnie. La compagnie d'assurances
contestani sa dette ct se refusnnt ir I'exdcution dc son contrat, pre-
te\tant quc ia ddclaration dc sinistrc n'a pas dti faitc dans le dCIai dc
cirrq jours prdvu par la police, M. Martin la met cn demcurc, de lui
prvcr la somme qu'il estimc lui dtre due. Ccttc mise cn dcmeure sc
fait. en pratique, par lettre rccommandde avec accusd de rcccption ou
mame par acte d'huissier,

Faute d'un accord &miable. lU. Martin va'citcr'son adversairc
de|ant le rribunal de grande instance de Toulouse par voie d'huissier,
Aulrement dit. il charge un huissier de renlettre de sa part i la
Compagnic Gdndrale d'Assurances un acte sur papier timbri, ap-
pelc cxploit d'ajournemcnt', par lequel il fait connaitre i son adver-
srirc le nom de son avouCo" (dont I'intcrvention est obligatoire devant
lc rribunal), I'ob.jct de sa dcmandc ct lui fixc un dalai dc comparution
(cn gcndral iL huitainc franche) dc!ant le tribunal qui doit juger
lrff.Lire et connaitre de la demandc

La Conrpagnic GdnCrale d'Assurances ayant requ I'exploit
d'huissicr. doit 'comparaitre', c'est-ir-dire venir iL I'audience devant
le tribunal pour se ddfendre (d'oir le nonr de'ddfendeur'sous lequel
on la ddsignera) contre Ia demande de M. Martin (qui est ddsign6
sous le nom dc 'demandeur'). Mais cettc comparution sc fait, Iir
aussi. obligatoirenrent par I'intermddiaire d'un autre avoui.

Sr. " I e\piratro{r du dilai d ajourncrnenl. le difendeur n'a pas
'constilui lchoisit'avoue. le demandcur peut fairc juger I affairc par
le tribunal en I'absence du ddfendeur (proc6dure'par defaut').

La Compagnie Gdn6rale d'Assurances ayant r6gulidrement con-
stitua avou6, l'affaire est 'mise au r6lc', c'est-i-dire inscrite au greff'e du

3 B. 24. pp. , 15ff. e Bclos, p- 469
e. Scc .llpcndixi fot ahni tcad aD.ct-
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166YoL. XLILI INDIAN APPEAIS.

sppoel Ebodd bo allowod, the ilecrm ol tbe Eigh Court ret eride,
and the dscres ol tbe Subordinatp Judgo rostorod. Tbe appollantr
will have thofu coats bero sud in the Courta bolow.

Solicitol.s Ior appellants: Dounq ,l ,Iolmron.
Solicilorr lor flrat reapondentt T, L. lYibon <t Co,
Soliaitor lor eecouil roapnrlent r E. Dolgoilo.

roti-o-r,^r, publicity allegod by the roapouilonts, oud without tho outhority
of Ganilharp Singh. lYhile recognizing thut it rvuu his duty to

u,.I
J. C.

l9l5

Dr.L
oltolDil B

fr!ar
6raurrlr

PlrDlr.

J.C

l9l5

The Subordingto Judgo held thgt the corouony r.,I tdoption
did iu lect tako placo, but noilbor ot the tiuro nor witlr the

Iollow the ilscision ol the High Court in Joi Singh Pal Singh v
Bijai Pol Singl (1), in nhioh it was held that e widow could
validly adopt ber brother'g eon, the learued Sutxrrdiuate Judge,
upon an slqborsto diecussion ol the terts, exproased tho view
that the adoptiou ,ras invslid rccording to llindu larv. I{e
made a dscreo in frvour ol the plaintiffa (appollants).

Tho lligh Court (Sir J. Stnnley C.J. and Blnerji J.) concLrrred

in the 6nding ol tbe Subordinato Judgo that the adoption had
iu fact token plrce, but differed lrom liie findiug sB to thc
authority, which thoy hold to be ostabliehed by tho ovideoce.
Tho learnod judgoe pointod out tbot upon tLo question ot tho
velidity ol a wldow'a adoption of her brother's eon tbe SuLrcrdino,to
Judgo wne l-round by tho previoue docieiqn qt the IIigJr- Court
e6oyo roforred to, eDd they did not coneidor it noceeso,ry furthor
to digsusa that question.

Lotttulcs,lot the rppellants. Upou the evidonce tho allcgod

orsl Buthority to sdopt wa8 uot estsblisbsd. But if it were, tho
adoption by the rvidorv ol her brother's son rvss invalid. The
DcttaLa }Iimrnsl (e.2, vv. 88 &nd 84,8lrd s. 6, v. 16) sontsing a

ilefnite probibition against a widow adopting her brother'a son.

The very high authority of tho Duttnkt llircsnsn rppears from
the juilgmenie in Sri BcJuru Gunrlitrgaatani v. Si llalutu
llanalak twa na (2) tnl Bhaguan Si gLv. I)haqu'ur Sirrglr. (3)
The following modern suthoriti€s support the vierv thrt tho

adoption ir invaliil : Strange'e Hiudu Lav, ch. iv., pnr. 2

({ith ed.), p. 83; Sir Ir. ItlacnggLtsn'e Coneidelrtions of Hindu
Lnw (f82{), p. 170; W, }I. }Incntghtoo'a Ilindu Law (1889),

vol. i., p. 07; West tod Biihler'a Digoet (8rd ed.), p. 10112 ; and

it was dipoctly so hold in f,lrlatnmat Battas litar v. La,:lr,tarr

Silql. (4)

(l) L L. ll.2i,1llah. lli. (3) (lsee) r,. ll. 2tj L,,1. Ap. l;rr,
(2) (18e0) L. It. 26 I',d.  J,, ll:], ot p. l0l.

rtp. llll. (.1) (18i5) 7 N. \Y. P. ll. (r. ll7.

,o

K o tr{lB.

AND

PARBATI KUNWAR rxp AxorEEB .

AlDuir,rxas ; J. o.'
l9l6

Rspoxorxre. lr,r{, 16' lC i
)la! 6.

oN app&Al, FIOM IIII EIOE COUnT AT rrr.rE^nAD.

fiitrfu Lar-Adortia-Wibrt dopting Brothct' t Sott-Yolditg-Aufhor;ty

. o/ Datt&,a Nnn,'''Ja.

.1, IEailu vidov meking ea ailoptioa by virtuo o! bcr ilooor.rod
Lurbr.ud'r authotity caa validly dopt ltor brother's son.

Joi Eirgt Pol Singit. B;jai PoJ Si'Vll (1004) L L. B- 27 Allrh. tt?
epprord.

- .-*-{Er"Orttllr. ltrireor.ir+rorl ol-higb..ulhoritt.rd Lg-boroe
oroboddrd in Eindu law, but csutioo ia rquirod ia rccopting ttre
glor ol itr eutbor vLere thoy devirte trom or dil to tbs Saritir

Appur, from e juilgment gnil docrse oI the Eigh Court
(December f6, 1909) reveraing a judgment and il€creo ot tho
Eubordiorts Juilge oI Meinpuri (IIey 1S, I9O8).

One Gaatlharp Siugh, e weeltby Brohman, ilied childloa8 in
November, 1898, leaving him surviyilg eg hi8 aole heir according
to Hindu lav hia vidow, the fuat roaponilent. On June 12,
1902, ghe orocutod a deed by which sho declaretl that, with the
oral pormission ol hor lata huaband, Bh6 bsd sdopt d the rcorrd
reapondont, who was her brotber's soo and then sbout ts€tvo
yesrs ol r8s.

'Ou Juoo,17, f907, tbe spp€llatrts inetitutod the rui! oleiming
to be rerursionary hoiru ol Gandharp Singh, onil prsying tor I
ileclamliou that tho Bilegod odoption waa iavalid.

I Praal: Lolo Durrorx, IraD ATrrN8oN, Srx Otoror tr ,.!yrIr,
rrld gI! JorrN EDot.
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bro .rer'e son ; tbie would not l-re tho caao iI the prinoiple coatenclad

(l) rt8rl) L 1.. ll. :i }{rulr. lJ. (3) L L. B- 27 ,llhb. {l?.
(2) (l8e?) L L. Il. 22 llomb. 07r. (4) (1876) L n. { L'rd. lp. l.

767 158 INDI,\N APPT]A1ii

(l) (18E0) l, lloo. Ird. AD. $5q.

(r) (lE6E) l3 Uoo. IDd. .4.P. 307,

.t E lilo.

LL. B.

A rvirlow is lrroclurlod fronr nd<.rpling & son rvhom gho could J, c. J. o. tor appliod. An adoption by a widow uudsr her bugbsod's

not lrrve procroatod rvith tho ostursl Isthsr witbout incsst. le15 lel6 rqthqrity iB mgd6 ou behalf ol the huabeutl; the questioo ol her

Tho prohibitiol ie connocterl with tho obeoleta custom oI niyoga, rpiir,^" roii-r.^r, nlrtibnrhip. to' tbe adoptod soD is thorcloro not matorisl :

undsr whiclr a uupindu or c[Lor lxreoo woe rppointoil to pro. 
"^.!.", ,^iir, Cbodlit.Prrrdtrn Singh v. Kocr, Oulcy ,Si,Ull,,lL), L0obctor of.

cteete u1rcrr g wifo or rvitlow a gon to a sonloss uron. Tbo Esrrrr. ioiiri fr'-lurai; litptrc L4n$lingo So uaytolLy (f);iArdmsri Una Dcyi

euthoritios all eupport tbo prohibitiou down to the gublicatiou -.: \:qolrxllanllin,Dol,Mohcpia(8)i (as !o mouiug ol 1ady.')
ot Mayoo'e Hinilu Law in 18?8. IIie view (see Meyne'r Einilu . .Ihtl}/rilrgat Pt"ttn Siip i, Mohtdco ProtidSinglr (4); DattrLe
Law, ?th od., par. l9?, p. l?6) csunot weigh agaiuet tho groat llftIrsD!8, & 1, w. 19-21, o. 2, v. 28; Jolly'e Eiodu Lew, pp.162

rutbority of tho Dattulqt Mimanso. In Slircnulu v. Ilz nwyyo(l) rad 168; end Mayne'e Hindu Law, 7th od., par. 112, p. 1'12,

the adoption rvas Ly the husband; thBt css6 is, th6r6iore, not t6rc slso rolorred to.]
i:o poiut. The decieiode in .Ilai Noni v. Chwibl (2) g.od Jai L<tuu)er toplid.
Singlt Pal Siagh v. llijoi PoI S;rgir (3) are orron@lr& lYcllt*i
YerkatLt Krirhra llotu v. l'cnkoto Nartayyo(4) was BIro relorrod lcl6 The ludgment of their Lor6ahipe was delivereil by
to.l

[T]reir Iorilahipa intimstsil flrst thoy only roquiroil to hoar '= t sra Jonr Eocr. Thia ie ou appeol by thii plaintiffa lrom a

the reeponilonte, counsel upon the queatiou vhothor the edoption ilocreo ol the Eigh Court ol Judicatule et Allahlbad, tlatod

war iavaliil iu law.] D€(lmber 15, 1909, rhich rovsrssil t decres ol the Euborilisgto

De Gruytha., K.C., rnil Dtttti,lor tbe appstlnnl,a The dosigioq Juilge ol Maiopuri, and diemirsod the euit rvitb coets,

anal reaaons in .Ioi strgti pal fiingh v. Eiioi pol sing,t (s) w€rs The plaintifrr b1o_qght their euit iu tbe court oI tbe subordincus

Dsttoka ChantlriLa, Dor iu ib rupportod by tho SEritii. It is s ra, Eot the adopted ron oI one Tiwgri Grodbarp Siagb, decareed,

*u.r jlo." of [be ruihor,s. It is not a priuciple ol rliodu law rh-\d len the huebenal ol Musa^urst Psrbsti I(unwsr' ryho

tLat s, rvirlow cauual sdopt & eon whoge tathor gho coulil not hsvo ir ltle''oibor deleadant aad roapondeut. - fhgrqdoptipu whicb ll
married. thc passugo in Dattuka trIiunusa, e 6, v. 16, io taken inpugpo{,reo mado by Mlrornryt Prrbott{uniYol.rD yprlb;
from D&rtsks Cbandrilia, s. 2, v. 8 ; it trro&ns tbst tbe 8ou to be 1809, !o bst dooeasal husba,ld, Tiwoli -Gspdlryt Silg-b,.jIb1

ldopted ehould bo one o! the twelvo lrinds oI sone rocognizetl hed ilioil ou Novemtnr I' 1898, without itsup d-urviving hio, auil

by tho Smritis, snd rolerred to in Mayne's Einilu Law, 7th eil., hd looD 
t Bt1hty:. 

-Jwda 
Psrahrd s'odt!:.sol ol o brother

par. 67, p. 81. The anomuloug rcsults \rhich would tollow it the of ltslsmE t Parbcti Kunnar. Tbo plai:ctifr, who claimod ss

niyoga test were upplicd are poiutod out in riai l,a,i v. rstrnionerr, ttiuiiril. tbrt Jrqols Prrshail hotl'boou il laot adoplad,

Cttuiibl. (2) Ilandlik rightly doscribos niyogr as baiug..a mere rud rllogod tlut liwarl Ganiltrarp EiIgh had nol givon to

fossilized relic of the pa8t " snil as hav.i::g no beeriag upon tho - I i }lurmmst P8rbsti-I(unwar out-hority to odopt Jrvalr Parshsd to

question : I{indu Law, pp. 480---482. fU-e paesage ,iU.a oo io him, ond turlher allogoil that Jwdu Purabud' beiug lr con ol I
Woet snd Biitrler ehowe that adoptiona of the kinil ,.h*oil to brolbsr of Uuomnrst Perbati Iiuowar' lvas ir l&w iueligiblo for

woro rocognizod in practico. A husband cau ailopt his wife'g rdoption by her as s 
'on 

to h€r ileceosod husbsDill

(3) (1E78) L [. d l'd..4,P. {(\
({) (18t2) L. & 30 Ind. Ap. l2l,

otp. lrE. 
f



vor,. .\Lr.l INDIAN APPEA r,s.

Tbe Subordinste Judgo lrarnorl eix iaruoa; two onlyot the
ireues ore nor ol importrnco. It was concurr€ntly founrl by tbe
Courtr bslor thet tbo adoption wes in lact mrde. Tbe tro
ieruos whi6h hrve to be deoided in thia appeol are aa lramod by
tho Eubordinsto Judgo :-

" (4.) Did Geadharp Singh give permiosion to his wile to
edopt Jwela Perehsd ?,,

, " 
(0) I. tbe rdoption invelid, inremuch as tbs boy ig tho rcn

ol th6 rdoptieo mother'e Lrrothsr ? 
,,

- Ihe. outbority to adopt Jwala psrshtd wss alleged to brvo
been givea to ldusammrt parbali Kuawu.by tn oJ rill ot bc!
hoeboud, firrri Gandharp Bingh, o tor ibyr beloro hir rlelh.
Ths Eubordiarh Jutlge held lhat tho evidsuoo tb.rt the auihorlty
to adopt Jvrta Porahsd bsd been giveu was untrustror.thy, qui
touail- thrt no authoritJr to rrlopt Jwde panr,rd tre provrd !o
havo beea giwn"

, INI)IAN ]{ l,PtrALs. I r.. n.

the High Court thnt tlrc nurhor.ity to ndo1,t Jrvoln Itrr.shn,l ha,l
beeu given,- That authority rvae not s gonertl nuthority to
Ifussmmat ?srbati Kunrvar to adopt a eon t Tiwari Ga.r<Ilarp
Singh, it vas a epeciffo authority to hsr tc odopt "rlr;la parehs.l
ae tbe 8on to her huebend.

Thore remains to be coueiderod tho queation ol law raiseil by
ths eirth igaue which hsd been lrlmod by tbe Sutnr<tinatle
Judge. Tho Coort of the Suborilinato Judgo of Illainpuri ie a
Court which ie eubordinate to the High Court ot A ahalrni, rud tLe
,ubordineta Judge ot Meinpuri is bounil to lollov the decision in

law 
-qf _a Bgach ot the High Couit to which he is srlborrUl3gte

runlees the decision ol tho Ilench h8s been overruled by; de;i;ioD
of g Full Bench o! tbat Court or unlegs it brg been oyorruled
erprassly or impliedly on an rppeol to Hia llrjesty iu Council,( ri,r
or unlege the law bss beeo eltered by f-aubsequent Actiilhe
Legialature. As tbe Subordinate Judgo vos rvell awore, it had
l.,een decided five years before this euit wos instituled by o llench
ot lbe High Court nt AllahtUrLd, corlpoaed of Sir Jol,rr Stooloy,
the then Chiet Juatico, rrnd Baoerji J., ia Jai Sitr(fi l,al Sitr ti.

I rio
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l9l6

- 
Ihe Eigh Court or Bpp6d lsw no rossoE whst vsr to! doubtlag

tho trurtrorthiness ol tho oyidsuo€ ot ths witnoeso rbo hri
deposed Co tbe tact tbat Tiwari Gandharp gingh hoil glven
permiseion to hie wile to adopt Jwala parshsd aa " .o, to
hiurrn*.r&l-e..oanelul-.oonrirlomtion-ol-tbo.evidra*lndlbl* 

. _ _.

aurrounding circumstancog touod cs a la,ct thst the pormimion
t'o odopt Jwrls Parabod had beeu given. In thair l_rordrlrlpr,
opinion tho learned judgea ot the Iligh Court coulcl have couro to
no. otber cooclueiou uoleeg they had perversoly dhregarcled the
ovidence nnil all tho probabilitiee ol the cage. The dirJ evidsnos
that tbo 8{tbority to rdopt Jrvoll par8hld hril been givon by
Tirari Gendherp Singh to his vifo wos clear, aoil lo thuir
Iorilehipa' opinion waa unassailable, rnd otber fsctg sborvod thnt
i! nas probablo thtt suclr on a,urlrority rvould be given. l,rwari
(landharp Singh r.aa r man woll tdvrnced in years; he hed
been thrie married; bo haal no aurviving iaaue; there war no
ragotra srpinda in bir family; he rvaa lho bet ol the male lho;
he was a Drn ol eorns cous.idorable oststs aud poailion; an( ho
heil tsken Jrsls Parahad, wben s child of tour or ffv€ y6sr8 ol .go,

T 
,il".t:_9 hguse with rhe objecr ot sdoptiDg hin aa hir ro-n,

should Jrrrle Porshad prove himaelf io bo * boy wri,*hy ot
sdoplion Bs hir eoD. Thoir Lorclships agree with th; findiu; ol

llijai I'al Sing/r (1), thot an adoption by a .Ilindu rvidorv, in virtuo
ol an authority to adopt givon to her by her deceneecl husl.rand,
of her brolher'g grandaon or eon is not, according to Hindu lnw,
rn invalid adoption, ne the adoption by the wiclorv i8 Dot sn
sdoplion to bsrself but is an adoption to her deceoaed husbeurt,
gnd tbst the tegt ol eligibility of tho adoptod son lor tdoption
in auch cas€ m-uit-Ue the teat wbich sould t,eve npplierl
lrad the adoption boen ruade by tho husbond hime€lf in hie
litetime.

The Subordinrte Jurlge of l\Io,inpuri, Chhrjju IIal, profeaeiog

.diSqp!q:q! ol tbot decieion ot the High Court, which ho wae
l-nund to follow, enterod upon o coneiderotion ol Ssnekril torte
Leoring more or loae upon the suLject, oud docided thot ag
\lueauuDst Pnrbsti Iiunrvar coultl not have uarried her brolhor,
the Isiber ol Ju,aln Parehad, tho adoptiou ol Jwalt Porelrtd wos
invalid. It ig difiicult to follow the argumente of the Subordinlto
Judge, but ho doeg not tpponr. to havo liept clorrly lxfore hia
uriud that the quostion irr thir oreo rvng whothor t IIindu widorv,

(l) I. r,. R. ,7 
^ 

,'h, {l?.

ta
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J. o. tbe orteneion by Nonde Pundits to which tlrey ere rolerring hae

,el6 beon oooept+d as the law in Iodia, gt leaat, so lrr aa edoptioar by

r,"JI-r.^, vidolx. to thoi: ileeesod huabands sre coDcenud. I! ir truo

,^ jg^r, tiroi iu tbo eito of Lfuta.rl,lturt Bottat Nua:l v, Lrl,htaan sirgrr (l)
*-oil'iJ psssloq ourl Speulie JJ. egiil : " No surlloiedt idas,rn is ebovn

rhy tbc iiloolriue ol NgDda Prndita thcl o voEraI t!.ry Dot
"cfillrtaii biothot'r r6a sLould no! bd,oooeptail" rr correoB'urd,
vhy lt rhould not apply to tbs cere ol a woman adoptilg r eon

vlth tho muctiou and on behalf ol hsr buabqud, Isileed, it dooo

Eot sppoar thet ihe Eindu hw contemplatae or provider lor the
odoptiou by o rido* oI a gou in hor orvn right."

It w6E Dot nocossar;r Ior tboso learned judgea to €xprosa 8ny

opinlou on thc rubject, nor is it olsar how the caro caoo on

oppol to the High Courl, ra tho two Courts bslow had concur-
rsnlly lodnd that lt ras not provod that tho husbsnd bad giveo

hir wilo authorily to adopt a aon,

It L guite clear thrt Tiwari Gantlharp Singh could, ia his
liletirur, hrve legally adopted Juelr Parchsd, the ron ol hia tile't
brotltcr, rad had be dous ao tho uloption vould heve b6€n s

--._ ., .- r.ri4rn^plon. ".i1, ll,r;r Jorfulin"hil-t+ffo-mLle0e&yl,r---
Jrolr Prnhd, who res legally eligible lor oSoptioo by Gondherp

8irgb, rbould hrve becomo inoligiblo by reaaoo ot. the dotb ol

Qindlnrp 8ingh. . It uuet bo tenenberod thrt the @ptioo
rrt uo( by tho widor b har.ovl'right endrto hetx[l tbc
rdop$ou:rl to bor doc6a.6d hurbonil rai'urdir fhri.{uthbrity
withhibe bed giveu to hor. In,{*rir&r,v. ffonajam(S)ithe
odopMt lof e son ot s rite'r.brothor rss' bdd tol Uo;t .vrlid

ailoptlon, and it var rigutly.poiated out thet the nrlg olr Eiodo.
hr tht a logd mrniage mpt hrvo b.6s pooribls bohroa tbo
adophr euil thc motber o, E; &doptad boy rcter to lbeir

. rolstlogrhip prior to morriago. In: Bai lYarri * C/rrrrrdtral (E) it
Ieas hplit that the adoption by r Eiodu ridov ol her brother's

rob tlr vslid. Thair lordthipr hsvo not thougbt it a6c.88ry
to dibnusr tlo torts anil guthoritios whiob bavo. beea rotorrod to

nnd drs'rcloyrut to thir gueetion, er tbcy hrvc beeo lully
and erheuetively considored by Sir John Etaoley C'J. and

(l) 7 N, W. t'. U. c. rr.; (2) I. L R.3llarlr. 16.

(J) I. L. Ii. 2, I]o'l)b. t,;J. 
t3

tcLinu on h,,r irrrslr.rnrl'e rrrLlrrtritl r:orrj,l v,rli,ll.r, rr,,r)t jrr
r! 8on t0 lrint tlro s,rn 0f lrr:r bt0tirrtr, llll(l \r,ti ltol, !l r rlu0i-
tiotr ns to s,lrothor n IIin(ll l'{lnslr] coulrl valirll.y aLlolrt trr
hotnclf r iiotr of lrcr br.olhcr. {)n rrplrotl, Sir Joirn SLtnlo1,C.J.
rrnd llonorji ,L oplrliod tho dor:igion in Jar *nqh I'ol ,\in,1lt t,
lli,jai I'al lii,14ir (1), whiclr Iru,l uoL Lorrn ovsrrulo(1. und
rrcoordirrgly dooidod thrt tho orloptiou ol ,Iwrrlo l,lrr[rstl vca o
vrrlirl udoption, rnd by thoir dorjroe disrlinsrrri [ho Buir with
rosts. I,'roru thac dourog of lho tligh Corlrt this oppeal Irus
been brougbt.

The loundltiorr o[ tho decieion ot tho Subor<.liurto Judge on
this questiou of Ilindu law is tbe Conrnreotery of Nsnds psodito,
rvhich is known ne tlro l)nttrlit trIirrrrr,nca. ,t'he Dat[skq l{imanga
is undoubtedll,o lrigh nuthority on l.ho lts,oi Hiodu rdoption
&nd ie trestod l.ith respect. ,[hrr tuthor.ity ol tho Dtttsko
trliruansa w&e conoidored l_ry this l.totrd in .Jr i Jlolrrru Gurtdtnga-
silnrrri v, Sri lJtltttr llun ala A-th nnntnt a (2) aud iu lflulu.urr
Singl v. Bhugrln Sila/r (S), aud the view of this Board ri.se tbat
tho Drr"ltakr llirnansu is {r rvorh t.Lrich }rns had a high place iu
tho egtinution of Iliudu la.w.yere in rrll perLs of Irrdia snd hog
bocou:e ombodded iq ]Iiodu la,rv, but that crrution ie roquired io
acceptir:q the glosses of Ntnds, paudiur, ite outiror, vtiere thoy
dovirto lronr or ndd to the Surritis. It s.ts pointerl out by
J3auerji J., in,lui Sirqh I'ut Singtt v. Rrj,ti l,al Sr'rrnlr (4), on this
question ns tu l.hoLhor a rtidow cnn larr.fully aclopt to her
decessed husbnnd a sorr of her os.n Lrother, iLet Ntoda Pauditu
in the Drtblor Irliunneg oxteuded ro adopt,ioo by feoolee lhe
rule of lJindu lrw thui no ono con bo atloptod as a son $,hose
rnother tho rdolrtol could not havo lt:gall.v ruorriod, rn ertenaiorr
Lv Nanda }'ouLliLo rvlrich is rrol basrxl upoD the rtu rorit.y of .rruy
of tlre SruritiB or insriLutes of urrgoe.

As Iiruerji J. fur.tLor pointed out io the e&rt:e cas the sxtuosiou
o[ tho lulc liy Nnrrdu lranclita ie no[ oupportod by tuy toxt of tho
Datts.ku Cbandrikrr, or by any of tho t€rt8 oI the aagea glnoakt
and Snkala froru rhich rnoat of the rules of ihe DattaLs trIimunea
nere deduced. It has not boen sho\l to their Lordahips thut

l9 ti
l'r'rr0 r.rr

I'rIrrAt I

(r) r
ir) I

. T, R. 2l '{lt$h. {t;
- lt. ..Ii lr,d. .\1,. ltrJ
x I.t I.

(3) L ll.26 I',,1. At,. rr',3.
(l) I. L ll. 2i ,\l13h. !t p. l:!3.
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. ITHE INDIAN] LAW REPORTS ACT' 1875

(lcr t8 oF tt7q"
[ 3th Ocrobcr. 1875.]

An Acl for tha improv.mant of L$i Rcporls.

\. .l
L

[r] Th. Act has b..n dcclarcd, by notific.tion und.r rh. Schcdulcd Di.lrrict! A't lE74(l4orIE?4).i"'3{')ro
b. !n fore h thc fouowins Sch.dulcd Distrids, nimcly:-

Thc Dl3r ricts ol H urrib!8h. Lohlrda8.l,ld Ma'bhum,e P.rsr Da.lbhumrndth'xolhanrnrbtDrrndof
S'nrbhum. tTh. D'!rncr or Lohsrdart 

'nciud.d 
!r thk xD. rhc pr.tcnr D;rric( of Psl.mau, *hrch eat s.Prr't'd in

lsgil Lohrtdasa 
'r 

nov callcd thc R;ncht Dtrlnct, tcc Cal.utla Gu.rr.' 1899' Pt l' p. 44).-s.. Ga2cttc of lndi.,
Ittl, n. l, p. 50.. Allth.s. rrca! ar. in Bihar Srar..

Th. Ad ha! b.cn.xr.nd.d lo rh! n.w Provinc.t rnd M.rt.d Srlrct bv rh. Mct8.d St!(.s(Ltvr) Ad. l9'9(59 of
l9a9).re.I(t-l-1950).dtorh!Sr.r.5of,!lan,pr'Tnpurr.ndvrdh!aPrad.nrb!rh'tjn'onl'r ro.r(Lr*4
A.r, i950 (10 of 1950). s.c. .] 116-4- 1950). Manlpur tnd Trpura ar. lJnron rcrrrronc' now but Vrndhva Pr'dcth h't
oc.i.d wirh thc Starc 6f M.dhy. Pradcih.-S.c Act 37 ol 1956 t c.9(lX.).

lr hs.lto b..n .xtcnd.d ro Srstcs m.rt.d in thc 5(r(6 of-
Bohbry: rcc Bom. Acr 4 df 19J0. scc. 3 (lol-1950);

M.drs r tc. Mrd. Act 15 of 19,19, t c, 3 (l'l'1910)

lr ir noe cxlcnd.d to thc Union t.rnrori.ror Dadra-Nrstr Hrvclirnd Liccldivc, Mraicov end Amindivi'llludt
by R.! . 6 of 196l ltd 8 of 1965 r6Pcctiv.l!

ltl Prc.mbl. r.p..led by 4.O.. 1937,

l. Shorl lltl€.- This Act may bc callcd Thc lndian Law RcPons Act, 1875.

Locrl crtanl,

It cxtcnds ro th. wholc of India 
r[cxccpt thc St8t. of Jammu 8nd Kashmir]l

Commancement.

And it s

b.hslf in (he
ha
ol

ll comc into forcc on such dayb as thc c[Ccntral Govcrnmcn(] nolifics in this

official Gazcttcl

lrl Subrtnut€d for ".xc.pt Prrr B Srrtcs', bv Prn B Sht.s (Laes) Acr, l9Jl (l ot l95l). '6 l 
'nd 

Sch'

0-4'l9Jl).
[h] Th. Acr cam. inro forc. on l-l'18?6 5.. Nori6c!rion No ?? Dr_ 21-ll_lE7' ('a' ol lndra lET' l\' l'

P.5E9.' 
[cl Subsruur<d for'Gov.rnorc.ocrtu rn Council'b] A.O., 191?.

[d] Sub'tnurcd fo"G&.rk of lndia", rbid. 
1_

2, Rrpesl of Act 2 of 1875.- [Rcpcalcd by thc RcpealinS Act' 1876 (l2 of 1876) ]

3. Arlthority given oDly lo.utboriscd rcports.- No Coun shall be bou"nd lo hca. cit'd,
or shall rcccrvc or.ticat as an authonty binding on it' thc report of any case'[decidcd by any

Hirh Court for a D[Statc]], oth.r than a rcpon Published undcr thc authorily o['{any Statc

Govcrnmcnt].

23t

[THE TNDIAN] LAW REPORTS ACT, rrTs

(AcT ll OF l87S)

[Th. t.xt of thc Acr prinrcd hcr. is as on 3U-1996]

CONTENTS

SECTIONS
l. Shorl lill..

l,o<il crlant.
Commancamanl

2. IOmltted.l
3. Authoril] !iv.n only lo rllhoflr.d r..

porll.
,1. Aulhority of judicirl dcclsiunt.

STATEMENT OT OlJECTS AND REASONS

'Tlr r..ond r.clion of ll'. lodirn Lrv R.ponr Ad (lI of lE75) d..l.r.s rh.r.EryludSm.nr ol rlly HiSn Courr
.rrrbl'thcd und.r Sr.2artrd 25vic. c. lUthrll.itrGponcdrrth..ulhorii.drponl,h.t.rhcrrm.r!rhonrvin!ll
rubordin . Coun, bclotrd rht lrmus ot rr3 rppcll ciurirdiction r. ind.p.nd.nrly of th. A.t. su.h i0dInl.nr *ould
hrlr wrhtn ruch Imru.

Th. S.cr.lIy of SEr.Ior l.di. obj.cB ro rhn pro!i3ion rnd rutl.ttr rhlr Acr 2 o, ls75lhoul,l b! ,.n..|.d !;d
E<n.ftd ptrh th. omi$ion ol th. rccond rcrion.

TM p.!r.nr Billhs b..n prcp.r.d lo 8ryc.ffccr to (hit lutt.srion."-Cet. of lnd., 1875,Pr \,,,. ll9:

ACI HOW AFTf,CTED EY SUASEQUf,NT LEGISLAIION

*Ac.dGd by Ach lt ol lgmi l2 of l92Ji L of 1926i I of lgJ l.
. -Ad.pkd by A.O., 193?l A.L.O., l9l0i 2 A.L.O., 1956.

-Ertcnd.d by A.t] J9 of 1919i l0 ot I950; Rcs$. 6 of l96J; 8 ol 1965.
- Err.nd.d 

'n 
Bomb.y by Acr . of l9J0

-lrl.nd.d 'n 
Tu Nrdr by Acl 31 ol 1e49.

S€ction 3

( l) All lhlr lhe trw RcPons Acl does is lo ensurc

th.rr JudScr wh(, hrve n,, .rccc\\ lo thc dr'ision:
thlm\clvcr shall bc providc<-l wilh 0ccurale coPics of
rhcm. AIR 1944 Nr8 { (51) (DB).

(2) Secl()n .1 dits n,n Dc\.nl lh. Crnrn lrr)m

hi,tin! ar afl unrcp(,nc,-l lu,lE'rrcnl t'l t,thcr Jud$c' (tf

rhc {mc Coun. t ltnl) 2li Cal 28'r llql)
(:l ) A vicw cxpr.s\€d in a JudSmenl ofaHiSh

Coun nor officially publi\hcd i\ ctrrrllcd()E\I''ct- bul

Ltt

I

i
i

I
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bcct passcd. ,/

[Tbc lrdirn] Lrw R.portr'1"i, iiTi
[.] Subrrrlulcd for 'driid.d on o; rft.r th. rrid diy by rny Hilh Coln tor t Prn A S trl. " by P!fl B Sr.lcr

(L.x,s) Acr, l9rl (lll of l9rl), t.c. , rnd Sch.(l-a.l95l).
[b] subnirur.d for "PM A or Ptn B S!.r!"bI2 A.L.o., 19!6.

[.] Thc.:isind vordt'lhc Covcmorc.arrrl in Council"h.v. rucc6.iv.ly bccnrmcndcd by thc Dcvolulion
Ad I920 (38 of 1920). A.O., l9J7.Dd A.L.O.. l9J0lo rr.d rt.bow.

- lLt nl
a. Aurhorlty ofJudlcirl dacisiont.- Nothing herein containcd shall bc construcd to Sivc

toanyjudicialdccisionanyfurthc'orothcraulhor::l:ha:'' r'.:llh. : haC :f this Acl h.rd nol

S..tion I (conid.)
ii mr n! lE followc(l hlindlt. lilc on. thal i\ o i.irlly
,ruhti\hcd.lhou!h !rxtd l! ron\ musl b. lound for nol

followinf ll. AIR l92S Nag {14 (414) " AIR l9l0
NU 2?01270) .. AIR 1926 RrnR 154 {165) lt'ltl.
tDaciiion raponcd in prilutr pubhcalion nol $i(>
lur.ly bindinf.)
' (4) Ttc Coua ln rt.r.irinS llr discrclion in lh!
nr rcr of foll(rwrn! ! dccr'r(rn rcponcd in rn
unrulhoriscil GFrn \hould Sivc wciShl l(r lh. prcvoil.

ingnrll{rirc in rhc Coun.wrlh rclcrcnca olny poni(ulrr
l.Frn lrom which Il dccr\ron i. iouShl l(r h. cllcd. AIR
l91l Mud 7l (72 ).

(J) Th. lndiun Lu\6 Rtpon,' Acl hut no lPPlicolil'rl
lo ! dc(ision of th( Pray, Council, !nd lhercforc lhr
Coun. (!n rclar lo un unuulholisad rapon o[ lhc

dc(i\a(nofthc Pri!t Counrilund ifthly src \uti\lidd
thut il i\ ! corccl rcpoil, lha, lrc hound kr lirlkrlr lt
AIR l9:6 Mrd 20 (231,

(6) Th! lunllulttc ol S, J i\ quilc clc!r lh0l l! i\onl)
whan r lrFrn othcr lhon lhc onc Publithcd undcr lh{
ruthoriry ol'u Stulc Oov€mmanlirch6d hcforc a Coud

thrt ruch !Coun ir nol tx)und lo hcrr \uch 0 rlJmn cilcd
rlr ro rcccrva orlrcul it u\ 0n trulhorlly hlndln[ up()n ll
Thc'r i\ nolhing in lhc hnguo8c ol'S.I th0l0ccnifi.d
c(Dy oladc(ir;n ol thc HighLoun i. nt t to bc trialcd
rsbinding uFmn I lowcrCotrd whlli\ bindinS r\lh.
dcciriion olthc HtShCoun lnd nol mercly ! rcF)n, AIR
l95x Bom l8l (llls,.r l95l( Cri LJ I196

O) Casr\rEF rlcd in 198{lBombil! C!{.\Rcpon.r
501 not \hown lo bc b.rs.d on ccnificd cop) of lhc
judSmcnt - Rcpoa nol:rllowcd lo bc cttcij htfortlhc
coun. AIR lgrt: Bom s:lx (518) : l9ltl Cri LJ : lJ?.

(t) Ccniticd ropy of lh. Jud8mcnl ol thc HiSh

Coun could b. uk.n notc oL Mcrcly becru!'c thc \nid
d.cirion h!v. not bcan rapon.d in rn sulhorir.dioq!,
ntlitcoold nol b. rcjcsted, { l97b) 2 All LR 501 {50{)'

, (9) Notas of auier in lo* .iourn[ls - Pbcing

lllimca on lh.m m0y oflcn l.!d lo mi$undalrllndiaS
of cr& lnd msy tr$ull in mirbading lha collrl AlR
1.995 Bom 15l,
I (lO) Pnctic. of Elyint upon uncPoncd iudS'

ttlants suddcn ly in Coun rcom ir ob.irclionablc ftu.lict
of rlddanly EkinS out ! copy oI unrcPoncdiudSmanl
whhout supplying ils copi.s to olhcr sida adroaaLr
snd coun in advancc. ra\ull\ in lol of inconvanicnca lo

Evcry on.. P.rny who ir lhu\ lil\ln h) \urpri'c can

bSitirrittl! in.in rhrl lrllf .houkl h. !i\ an lo him to

!.r n(rlurinlcd uirh licl\ ol lh( itrdlnrcrrl nnd lo.c(
\rh(rhcr it Nnll \ mlc\dil'l(. nr \ roq rn' i. (h\linSui\h'

ahtc from lucl ol crrc. Thtrclorc un unraPoned

rriholcnl 0l lhL'\.rrrrlj (rrrn L,\rl(t h. (rtctl h(liv(
llL;(h ol lhul lirun but In .u(h uirsc rl r\ dul) rll
,\!lrocutcr l}ho wrnllo rtly on il lo prcPrN copl$oF
.Jurc in odvoncc rnd rupply IImc m othcrridc lnd0116
r', Coun. ( l9t6) H8 Bom LR l0lt (319) : ILR ( le&t)
llrnn 6{5.

Sacllon 4

{ I ) A Coun (lln raltr lo rapon\ ol c!\c\ lr\ prccc'

rlantr but whara un odar ir maonl lo ba opcmllva ln I
lr.rnraulrr cu\a lhc Coun cunnol tclar hr lhc rrpon lor
.uuh orrJcrottulccognironca or 'uuh uo ordcr 

'rs 
r!' rllid

llltha rctxrn r(! hu va bGc n pu\\ari Thc Cdun cunnol ucl

unon lhc ordcr unl.\\ ll hr\ kcn nrouucad rnd fi lad ln

th,r rc(onl of thut {rc. ( I90l):x C.rl l?l(1,61.
(:) Dc(lrlon prlnt.d clrcwhcrc thnn ln uulhorircd

r(ponr rllnd\ on th( lllrilc lixrting |l\ uIrcprncrlcrrcr'
AIR l92lOodh:57(15?)

(l) ThcActhlllll.mo..lhununuddcndum(rS 7x

l,l Etid.ncc A.l uhich nnrrdc' lrrr lhc munncr in

*hlch Duhllc docum'nl\ moy hc pr'NcJ' Thc frct lhot

uccnifiai copv of! dcci.ion ol r Coun of R.cord i\ lo

bc \uppl'cd ncilhcr cnhancc\ nor detr:rcl\ lmm lhc

aurhorily llnd hrndroP lorc. of lhc dc!t\xln A ktwcr

Coun i\ hound by an unPubhqhcd ruhn! ol'ir\ own

Hreh Coun. AIR 1944 Nss 4'l 146. 5l ) it-0 ), (Srnglc

Ju;!c of Hi!h Coun ir h'utul lo rt,lnw th' dLchii'n of
rncblur.ion B.nch clcn thoush rt hir\ nor k''D rE-

mncd.l .. 2t Cal lxg (19:). tA Judlmcnl r\ srill un

authorrry cvcn though not rcgrncd.t

.lS.c AIR 1926 A ll 14,6 (-150 ).1

lS.. horv.v.r (lqx)) 4 Ctrl wN 731 (?34) (A
I ,udgc lr not tnoixl to foltou/ dnd lrc0t nn unraPoncd

. c!r* ts bindint on him.)l
' (4) A rutordinst. Coud lr nol.nlitl.d lo compoli

tha hounilnassor othar*ilco[lha \le\]ron r querlion

of law conlrin.d ir r d.cirion rcPorl.d in an

unlulhoris.d scricr of lhc HiSh Coud lo which il ir
subordinatc wilhthorcofolh.r Hi8h Counr' AlR l9lI
Mld 7l (72).

(5) MsnsSc ant of ccnain Tcxlil' I'lill\ trk€n

ovrr bv Ccntril Covcmmcnt - Compcl.ncy ofStN'
Covernmcnt to rtfcr dispulcs rclalinE () lhe N{ill\ -
Nor lorr. t9?9 Llb lC 1024 { l0:7 ){DB )(All) rs
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British Pcriod in I nrl ia

Significant developments in rhe.{heor), of precedent werc ffadE
curing British rule in Jndia. In lgl3, I{r. Dorjn suSgestrd that
iraturory forcc be given to this thcory. .He 

said, .,I think-ii rhould be
enacted by a Regulation, that from a glven period, the judgments of
ihe court shall be considered as precedcnts binding upon itscif and on
thc infcrior courts in similar cases rvhich mry urirJ th.r", ft.rii.rr'

In the ninetcenlh cenrury, the publicaiion ofreporrs of dcgiaed
cases and digesrs addcd to lhe valuc of dccisions..r Act Xll of lg43
made the publication of the decisions ol the Suclder Courrs at Calcutta
and Agra compulsory. Similarly, the Law Reporrs Acr, 1g75, referred
to thc publication of decisions of Hlgh Courts in India,:r To culuate
lhc growth of the theory of precedents in India, one has to bctr in . ,

mind that in England too the law reporting sl,srem plal.ed d r6mafk- ,.r Lqg.tit
able part in the devclopmcnt of the rheorl, of srare decisis..i , \ ]Uq3, U,".6'

Trvcntieth ccnrur), has been rhe fulfilment of N,lr. Dorln,s n,iihcsi
thc doctrine ofprecedent has been codified, at least in part.0i Thus
scction212of the Golcrnment of IndiaAct, 1935, mnde the,,larv
declared by Fcderal Court and privy Council to be bindiqg on all
Courls",l, It ran as follou,s:

The larv declarcd by rhc Fcdcral Oourt anLl b1,ar!.j-Jrmcnr of the
Privy Council shall, so far as applicablc, bc r".nenis"d rr.ri.din! oD, !nd
shall bc fc,llorved by, all courrs in Bririrh lndia, and, so fa: as re.pects the
application and intcrprctation of rhis Act or any ordcr i,r Coru,lll lhcrc.
under ot any mattcr \ith,espert to uhich thc Fcdcral Lerislrtrtrc, has
po\.!r to makc laus in relation tothe State, iD nny Fcderat.J S!ntc.

This provision bccanrc necesslry because if thc prily (buncil
and the Federal Court go\,e one t'nterpretation about a secflo of the
Governmcnt of India Acr, 19.,5, anci the l-ligh Court ol a (I,cderal,;
State gavc anorher, legal dilllculries rvould hale ariscn in rhc rhscncc
of lhc above provision,ls Under rhc Act, lhcrcforc, th. High (,ilurts
in India rverc bound by rhc larv dcclarccl by thc Fccieral iorlrt and
bi thejudgmenl of the Prirl Council.ie Under the prEsent Inrli0n
Constirution also "..,rhejudgnlents and ordcrs of the Foderal Court
dclilercd or made bcfore the comntcncement of this Constitutirrrr shall
hrlc the saure force and eflccr rs if rhey had b..en delilerecl or nrntlc
b1 tlrc Suprenre Courr".3

tL 5 -[-c] i .-,r { crr-- it^rs1ds \ *la^r'--3i.(" .
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E\,en prjor to the Govcrnnent of India Act of l9-15 (section 2l 2),
the Indian High Courts s'ere bound by judgnrenrs of thc Privy Council.
In tlre celebrated Prit'y Council Case, ,ltota Prasad t.Nageshtor
Saro/,rr N.lr. Ameer AIi, \'ho delir.ered thejudgment of the Conrmittee,
grve the follol ing rvarning to Indian courts :

...thtir Lordships thiol it desirable to point our that ir is not open ro the
courts in lndir to question any principlc enuncjated by rliis nc,ard,
although thel,hate a right of eramining thc facts of any cese beforc thcm
to see shcther end hot far the princiFle on shich stress is laid applies to
the facts of the prrticular case. Nor is it opcn to them u'hcthcr on accounr
of 'judicial dignity'or othcr',risc. to qucstion its decision on any particular
i6sue of fa.t.3"r

The Prcsent-day Irdia
The present Iegal position of decisious ol the Supreme Court

and the High Courts may nol bs examined in the light oI the rhcory
of stdre dccisis,
(o) Supreme Coort of Indill ond lts Dccislonr

The follou,ing dcductions nta), be niade rs r.cgliils tllc rhcor) c,l
precedent:

(a) According to Article l4l of the Constirurion of Indir, .,rhc
larv declarcd by tile Suprenre Court shrllbe binding on all courts
within the territory of India".13 About a <lccade a-lo, col.ltl.o\ersv
taged whethcr the Supreme CoLrrt jtsclf s.a: bound hy its dcci,sions
under this provision. In the Suprenle Court case ol l)uorkatfus
S,/,ri4irf.as v, Slolopur Spinning and ll'coling Co,xt \lr. Justice Dus.
(ashethen u'as), expressed the vierv; ,,Accepring rhar rhc Suprenrc
Court is not bound by its o\\,n decisior'ts and nta),re\ersc a proiorrr
decision especially on constitutional questiors the cou trill surcl! h..
slbrv to do so unless such previous decision appcurs ro bc obriorr:i1.
€rroneous".3i In 1955, in Bengol ltnnunirl Co,\.StLtte4 Bilnr.,,,
the qucstion arose in al acute fornt bcforc rhe Sufrql,'1. a,l,r,,
\\hctherit could rcview or reconsidcr its prcrious decision in tlrc
Lnited ltlotors Case.sr Thc judgcs cxprcssed tho ricrr thrt tirr,

Suprcme Court \\'as not bound by its prerious dt'cisions. and coulrj
jn appropriate cases, ovcrrulc thcm. There $ls t)olhing i,l tit:'
Constitution of lndia slrich bourd tlrc Suprcntc Couri ro f()llo\\ rtf,

previous pronouncemcnts. n od .,\rticlc l'11 shich nrtcic tltc dccisi<'n
oIthe Suprenre Court binding "on all courts rlitirin rlte rcrrirtrrv

t6



oflndia" referred to "other" courts both b)'its spirit and collocrrtic'n

ofthervords, The opinion was cxpressed that thcSuprcn)c Cotrr(

would not lightly dissent from its previous decisions.

The Supreme Court's pouerofrer'ersrl olits clrlicr dccisions is

necessary, because in England uhcre an error of the House ol Lords

(rvho are bound by their previous decisions) can be rectilied b1'a

simple majority of Parliament both in constitulional and non'

constitutional matters, in India', an error jn constitutional mattcls
might be perpeluated because of the rigid nature ofl lhe amcndlnel]t
process of the Indian Constitution. The linrlity of dccisious as

applicable to House of Lords cannot, therefore, appll' to the Suprenrc

Courl of India. Even itt notr-constitutional ntallcls, thc Engli:h

;ractice of the highest court canuot be follo$'ed in India, because

Ildia at present is engaged in a mass reconstruction of its economic

:nd social structure,3s aod any error by the Supreme Court \\'ill f€tter
ii:elf and alL lower courts in lndia lor futurc, wbich might undo
c:rtain beneficial, po)itical and social po)icies of tlte Government of
rir: day. Onl5' a prompt legislature can then sale the nation from
..ltastrophe. s-o doubt, rvhen lhe magnitude of the harm is high,
ne legislature \fill act promptly, but in ordinary coses, it might take

I ears to set right a wrong done to commuoity,se

The Supreme Court of India is the highest court of the country
and ir is in the litness of things that it should be at liberty to overrule
ir; previous pronouncements, especially rvhere the larv declared by it
has proved baneful to thc social progress of tbe countr)'. Under any
rational system of stare decisis, it is but dcsirable that the highcst
rribunal in the land should enjoy a power to correct or qualify its
piecedents, This qualification upon the strict theory of judicial
precedent is a socially necessary doctrine.ro

Historically speaking, their Lordships of the Privy Council never
considered themsclves b,ou4lb.y 1!e! lryvior:s decisions, and asserted

this on many occasions.rl They have, horveter, expressed thrt
the)'u'ould seldom exercise their pos'er of rerersal.rr The Federal

Cor.t of India also, it appears, was not bound by its prerious

decisions.a3 The Supreme Court of tlte United States of America

does not believc in the finalily of its dccisions.ir The Housc of
Lords, no doubt, is bound by its previous decisions{r but this theor)'

$as propounded by the Housc irsclf, und may be or'erruled b), it any
da1,. It lr interesting to hote the recent de\elopmeDt of this subject
in the HuUEe of Lords case, Scrut!otts v. i[idlonl .Si/lcoaes.6 (1912).
Lord Rdirl scverely criricised the decision of rhe Housc in London
truilwols Co, v, Lontldn County Council,al \,hich bound the Housc
for futqrc, and said, ,,I have on nlore than onc occasion state(l
my view lhat this rulc is too rigid and thar it does not in facr
creatc ccrtdlnty.,.but I aln bound by lhe rulc until it is nltercd,,.!.
iurtherntote, Lord Reid challenged tire dictunl of London Truntq.s
lc,. Cosa ar follou's :

I Nould certainly not lighrly disregard ordepart from any rario decidendi
oI llrlr llouse. But there:rc at least threc classer of case uhere I think
u. {rl .ntitl.d to question c'r lihil itr 6trt. uhere it is obscure, eecondly,
nlrrrr ihe decision itself ii out of line \\irh other authorities or establirhed
prllttlples, and t\irdly, ,rhcre it is much nider rhan tas necessary for
l[,0 doclsiop so thnt it beccnres question of hr,l far ir is proper to
dilllni uish the earlier decision.t0

Silr:t the Seag(/ i tllu in' Cese, the Supreme Court of India has
:3\crstd r0ino of its previous rlecisiorrs.so

(bl t)nly the majorirl dccisir:n of rhe Supreme Court is binding
-'n Ihc l{rnr r courts,lt ai,- - a $ .,5 r-.1' .

(c) 'l'hc Suprenr. Court pflndia is not bound by thc decisions
cf th! l,rt. l'cdcral Court of India or by rhc Privy Council.ir

(d) ,\ glosely divided (majoriry) decision of the Suprcmc Courr
:j likcl) lo fc reconsideredi! and possibly rcverscd whcncver a suitable
rpportunhj comes bcforc thE courl. Furrhermorc, such a ncbulous
i:cisipn nrlBht tend the HiSh Courts to distinguish ir with an aclual
:irta bffold it. Thus in praclice, under the lheory of Jt(re .lccisis, a
'jnanimout dccision of the Suprcmc Court cnjoys far bctter authorit).
3i a prcc0dEnt than docs a tnajorir)'decision of it.

(e) 'l'he decision of!he Supreme Court bindslir: courts and
nbt thc lcii$lature,rr

(b) Hlgh Cp(rtt ln India anl the Throry 0f l'r€cedenl.sl

(q) 'fhc High Courts (and all other courrsl in India are bound
by thc larv {cclared by the Supreme Court.rr As stated carlier, thc
Suprcmc Court ls not bound by irs prer ious pronounccments.

(b) ,{ High Court will bc.pound by thc dccision of the Supr.nrc
Courfcvtn though it could noh'be bound b-v thc decision of thc

l1

d



)

deduction from the hierarchy of courts that a subordinate court
should yield to its High Court in matters oI larv.

I/,ir4 under Article 225 of rhe Consritution ol India, subject
lo certain reserYarions ,....the jurisdiction of, and the larv administered
in, any existing High Court, and lhe lespectile Dowers of the irrrloes

thereofin relation to the administration ofjusticc in court.. shall be the

same as immediately before the commencement of this Constitution".

Similarly, Article 372 (i) prolides "..,all the larr in lorcc in the

tcrritory ol India immediatcly before the commencement of this

Constitution shall contiirue in force therein until altered or repealed or
amcndcd by a cornpetent legislature or other con)petent xulhority".
According to the substancc of these prolisions, the theory of
precedent in relation to High Courts, as prevailing in pre-independent

era, still prevails.

Folrt,lr, historically speaking, the Law Reports Act, 1875,

u'hich dealt with the ofncial publication ol High Court decisions

onl1, rvas a great step in the implementation ol the theor)' of
precedent in relation to decisions ol High Courts. The Act contrins

in all lour sections. Tlle pertinent provision is cmbodied in section 3 of
the Act. It runs thus : "No court shall be bound to hcrr cilcd, or

sball receirc or trcat as an authorit)' binding on it. the report of any

case (r.leci,!cd by any tligh Court) othcr thln a rcport prrblished

under thc authority of (any state Covernmcnt)". Positirell' speaking,

e\ery court shall be bound to hclr citcd, or shall recci!e or trelt as

an authorily birtding on it, the rcport of an1' case (dccidcd b)' ani

High Court)...publishcd under the authorit! of ( ln)' Srltc Covern-

ment)". According to Dias lnd [lughcs,'' prrhlicrtion 0f dtcisions is 1

condition prccedent to tlte theor!'of prccedcnt. Thc pror i:ions ol thc

(lndirn) Lrw Reports A.t, 1875, thercfore, \\hich suggcst publication

of High Court decisions, and that too under an o,fcicl ouhoritl',

cannot be brushed asidc as mcaninglcss."' Hellcc authoril)' of IIiSll

Court decisions.
Irr-ti/r', thc decision of a subordinate court si\ in in disr:gard of

ir: :upsrior court Nill, n1.st generally, be o'.crruled b1 the ,uperiol'

c(rurt \\I:en its dccision comcs before the supcritr court j11 an|cal.rr

(l) It has been held. at least in one case, that a suboidinate

coJrt is not botrnd by an o!iler tlictuu ol its Higil Courr,'g

t8

formal Federal Court of lndial: on the ground that it \as locflted in
an Indjan Stare and not in Brirish Ipdla.

(c) It is not ycr ,inally setrled whethcr rhe Hjgh Coutts are
bound by the obitu clictrat of tlrc Suprenre Court.is

(d) The High Courts in Indiaarc srill bound br o/r/ decisions
ofthe Prily council, unless thc samc hrve been drirruled b], thc
Supreme Courl or abrogatcd b1, a Statutc.ir,

(c) A dccision b1,a Higlr Court finds implicir obcdiclcr fronl
infcrior courls u,irhin irs jurisdicrion unless rhe decisioni; inconsisrenl
Nirh a statute or has bccn overrulcd by a courr of superior Jutisdiction,
The subordinate courls connot ca\il at the decision of the High
Court, rror can rher- depart fronr it oir the ground lhat the!' consider
it ui.rng or against their consciencc. Any disregard of authority bl'
subordinate courts is dereliction oI dr1t1,, and is, thereforc, to be

d:prccated. In Rc.r-r'. Ron Doyol,r'u N,lr. Justice Seth expresscd the
r ie\\ that "omission (ro follow precedents of High Courts) ls ds riluch
dereliction of durl as omlssion to refer to sections crf th( statule.
Tne disrcgerd of authority is, horvever, sonrcthing still nlc,re

o-hjectionable. lt amounts to ilr act of insubordinalion".'r

The subordinate courl.s. houcrct. are not bound to follou
decisions of othcr lJigh Courts, \rltich hrrc onll' a purrttnsite

authorit)'.6'

Although no such u'ritlen doctrinc of precedant exists for the

decisionsof High Courts rs cxists forthc decisions of thc SLtprente

Court of India, neverthelcss the principlc of stqre decisis in telation
to High Courts i\ too \\ell cmbedded in lndian Jurisprrtlcncc lo
rcquirc anl proof. Thc follou'ing nrqllnrcnls mll', hosert r, still tre

adranced to support the \icw that declslons of thc High ( arurts orc

binding on thcir respective subordinate courts :

Flrsr, thc Judicial Conrmittec of thc Privy Council lils Iaid

dosn, as a mattcr of dut)'. lhal ;t subordinate court in Indlil ls bound

to follorv the decision of the High Court lo uhich it is suboldinnle.'r
Since dccisions of tlte Priry Council are binding on Inditrll courts,

this rulc of duty must also lrc deenrcd trinding on subordintttc Indian
cou rls.

Second, the Indian High Cou!ts have also Iaid down thlt their

inferior courts arc bound by thcir dccisions.'r It is bttt n fuir



(g) The Hjgh Courts have held that eteo r'he ohiru rlicro ol
r'r..ir Lordships of the Priry Council are binding on thenl, illhey
eiunciate a principle o[ la\'.'t' This vietv has gensralll beell bised

upon the following observation of Mr. Amcer Ali in the Privy Council

case of .l/alc Prasadv,Nogeshwor,Sarai: "Their Lordships think it
d:;irable to point out that it is not open to (he Courts in India to

quesrion any principle enunciated by the Board".to The lndian Cortrts

hale expressed from time to time lllat lrighcst respect llad to be shotn

lo the august bod)', the Prir5'Council. The net result of !ll this \\as thAt

"vrr 
di"ti of the Privy Council rvere held binding on courtl' Simiiar

legal position prevails at presetlt with regard to thc o1)ller r'iictc of the

SJprem. Court of India.rr The coults seent almost unrnimous on

itri, point. Since tbis rierv of lndian Courts is in corrllist \\'ith the

.ornmon l"* theory cnd \\'estern thou!hts, it ma5'bc interesting to

probe the reasons of this differcncc'

'fhc \\'estcrn Thtory of Obiler Dictum in Indian Jurisprudcnce

According to the traditionrl theory of judicial preccdent' the

only thing binJing in ajudge's decision is the ralio dccidendii'' all

other obicn'ations ntade by the $'ay \Yhich uerc not essential for

decision are merely obiter <liuum.7t lt the \\/estern hcmisphcre' both

the courts and the juristsrr de\'eloped the fine distinclion bet\\'cen the

ra,io and the obiter, ll're formet were rcgarded binding and thJ letter'

not. Emincnt Western scltolars, like Goodharttt, Lle\\'cll)'1176'

Wanboughlr, Palon and Sr*'cr?* and, Goodcrsonil havc propounded

theories to ascertain true r:ttiottes tleciLleudi' But in practicc the

diffi:ulty remrins, and the task of cxtracting the rotio 
"fa 

decision is

beset uith technicalities.'o lt is, tlterefore, pcrfectll possibic for rn5'

tno courts to 3rliYe at diametrically opposite vic\s as to the rcal 14Iio

of a decision. Eractll' this has happelcd in sonre Indian cases sr

In India, in rhe absence of any marked juristic scholarship on

the subject, the courts developed their own theor)'duriDg the British

regirne in India, that obilet dicta of tire Privy Council rvere-birdirrg

on rh:m. The reasons rvhich led to this lierv rvere, briefl1', as follows :

arr-rl, the Privy Council n'as then the highest court of appea) for

the Brilish Empire, and, therefore, not on)y its principles of larv Iaid

dorvn as a result of ralio decidendi, but also its obiter dictawete

€nritl.d to the highest respect. The eminence of the judges and the

nalure ul llrlr iuguit bJdy contributed to the theor)' of tndian Courls
that ercrr r,lrtrr./icra ofthe Privy Council wcre bincling.

.5r,r'rrrr,/ r,n account of the hict;rrch1. of courts, it rr'ould have

been juilittIl jnsubordination lo rcluse to lollorv the.iicla of the
Prir5'Cirurr,.il Thus rcspcct htd to bc $llo$n to the./iclo as a nlatter
of d ut1'.

Thit,l, ln the intercst of .iudicial uniJbrnirf in India elcn the
obirer dictrt of the Prily Council had to be folloled. This reason of
dcparturo liLrm English Jurisprudence tvas enrphrsised br \lr. Chief
Juslice Clupla (as he then \ras) in ,'l/o,loir D,rs /.rr.?r f);i r. ,4. N,

Sutto atlrt!,'2 rrhere he soid, "thrt it \\'ould bc jn the intcrcrl c'f.ludicial
uniformity and judiciril discipline",sr if not only the actull principles

of lan, but rlso the oDitci u'erc follolcd bv lndian Courts.

.Fotrri,lr, the obserlationsst of Mr. Ameer Ali in the Prir 1 Council
case of ,l/nlrr Ptasal (1925) suggested to Indixn Courrs rhar \\henc\er
their LordsFips of the Privy Council enuncirted a principle of la$' it
ntust be folloued. Thcse obscrlations are in lhc nllurc of ulrning
to Inrlian i:ourts.

lortA, probably, the lndian Courts thou-qht tlrat if thcl did not
lollot'1' an o}iter /iclrrrrr of the I'rlvy Council rvhich exprcssed definitc
riovs of thelr Lordships rnd the1, ltld dou'n lau contrilrl to it lhcn
their decislon would ultinritcly be rcversed b1, thcnr.

ln u ltladras clsc (1923), holevcr, it n,as pointed our thxt if
their Lord:hlps of the Prir,y Council had crprcsscd thcir desirc th t
they did not sish to be understood thrt rhc lndiirn courts should be

bound b1 tlrcir ccrtrin rcmarls, thcn "it s'ould bc rro:t drrr.::rous to
treat a dictunr of that liind as in oulllorll)".!' Tlrc IndiJn courts
hale igqorcd the renrarks of Lottl Duncdin in the Prirl Council case,

Roja Etij h'oroin t. ,llotglu r',',,rn7'tr 1192{)-r cnse decidcd crrlit'r
@ Mala Pru$d Ccie (192s)-where he said, "the),(rheir Lordships)
lhi4k thqt the casc of SAHU RAI\{ nrust not bc tuken lo dccidc nrore
than what $' s nccessary for thejudgmcnt, tranrcll'...'?

In irdcpendent India too the High Courts have held,s. almost
uniformJl', lhat thay are bound by tl\e obitet (llctun of thc Supreme
Court of India. Norv undcr Arricle l.tI oI rhe Constitution of India,sr'
thc courts hnYc said lhflt it is in the inlcrcst of judjciirl uniforntirl
and judiclll discipline thlt (he (/l.ttl.of thc Suprcnrc Court be follorved.

t1



The Suprcrne Coufl is the highest judicial cout.t of tl)c countr\ and its
decisions nrrrsl bc sho$n tl.re greltcst rcsFcct. Ir) LtniLtn rtf lt;,!io y.
Firnr Rant Gopal,rn \h.. Jusrice S. S. Dhrran. said,,,\rticleillly has
the effect, in addirion lo in\esling rhe dccisions ol rhe Supreme
Court \r'irh a binding [orce ofcreating a consritutional orgr, ,rhose
declaration of lln,pronounccd ex cathelra shall be bindine on all
courts in the rcpublic".or Further, thc lcarned Justice said. ,,an obirer
dictum or a nrere enunciation ofa principle of Iarv rvoul<j antounr to a
declaration ol Iau.under Articlc I4l, rnd the n:anner and circum.
stances of its pronounccmeril are inrmatcriul, providcd it is nrde by
the Suprcnre Cour,, c.t catlrtlrti,.\.

Sincc abour lhe )'car 1950. thc High Courlse3 have cntbarkcd
upon an cnalysis of thc tcrnt, obitcl 11,r1r,,,lncl hrrc hcld that e!.er)
kind of obirer.,'i.r/rr is not binding. Tlre annlysis of oltiter riictunt
rnd llre naturc of ils bin(ting lorcc in cach case r's as folons:

l\lcrc passinr ol.rscrralions by lhc Suprcnlc Court ltr. nol

4. In order to hc binding, an obiler di.lxll nust cnuncillc a

Iarv.!r

Ttt,o Suprcme (.irutl casds, touchingtlris subjccl, nray nou bc
referred : First, l, T, (:. n,!,[tlssioner y, Va:it Sulto\ d Sor{101' (1959);

scconcJ, Cenlrol Bntl ( India y. Their ll'orkuuror (1960).

In tho Iint cpra, lvtr, Justicc Bhagrvati, rvho dciircrcd thc
majority judgment o[ lIc Court, said, "it ls no doubr rruc ll]i]r lhis
courl $'as not con('0ntcd With an agclcy il!rccllctll in thc last
mentioned caso 0nrl lhe observations nradc by rhis court thcrc
nerc b1'rvay of obilrt. liclo, The obitcr (/i./o of tlris courr, ho\\,cvcr
rre entitled td wcighl fl[d \\'e on our prrt lulll er]dorse rhe (rntc".t,r
Accolding to this theory, obiter dicta of thc SLrpreme Courr arc
binding.too

In the second casc, Mr. Justice S. K. Das, rvho dclivcrcd rhc
judgment of the Courl, indicated that the Suprene Court \\ould not
gi\e "speculatiye opinions on h)pothetical qucstions. It \ould bc

contrar) lo princll)lc, i0convcnient arrd incxpedient that opinion
should be giren on such queslions".ro, Further, thc learned Justicc
said that it \vould bc "not olly unwise but irrexpcdicnt thar\\e should
loreslall qucstions rlhicfr tnay arise in futurc cases and dccidc thcm
nrore or less in r'acuo and in tfc absence of necessJr) n:atcriJls lor
thc dacisions of thosc qucstiofls".ro,

It is subnlttcd thot lhis case not only expresses a thcor!' of
'self-control on exprerslons but also clearly suggests that an obitcr
dicluDt ol lhc Sufronc Court is not binding. The refusal oI the
Court to eive "speculative opinion on hy'pothetical quesrions" on
the ground of its beihg contrary to principle, unwise, and inerp:dient,
is suflicient to imprelc on the lower courts obout thc lack of bindirrg
efficacy o[ an obitet li(lu of the Supreme Court.

It is a sound pollcy that the Suprcmc Court should not erprcss
its opinion oo qucslions which nre not neccssar),fc.r thc dccision of
the case bcforc it.le'r

[inder the literal interprclation of Articlc l4l of thc Constilu-
tion, the lalv declarcd by the Supreme Court, in nhatercr ntanncr
arising, is binding.r0r ltut this is too Iibcral ar inlcrlretarion. A ycr!

clear and specific rrlling of the Strprcmc COrirt, interpreting ..\rriclc
l.ll, is needcd lo sel (t rest the controversy bctwecn thc sclrolarll,
approachl0-' and the Judicial apploachr0r to the qucsrion. Slholarlv
approach is surely scientific.rr0 This interprct!tion of Arricle IJI b1

t.
bind in g

2. {crc passing observations by thc Suprcrnc Court lre not
necessary lor dccision, ncverthclcss jf lhc point arose for dclcrminr.
lion rnd lhen ll)c Suprcntc Court expressecJ its opinion, it s.ould bcbinding.ot Thus rhcrc a counsel nliscs a hvpolhclical case rlhich is
argued and discusscd rnd lhc court crpresscs is opinion lhcreupon,
the opinion so exprcsscd ryould haye a binrling eflcct on the lon.cr
courts. In the Suprcnre Court case, Nauok Chind v, Stote of punjab,ol
Mr, Justice Imanr obser|cd lhe rti51lnq1i6n betrveen (l) ,nd (2) ,i;r.,
fr sarl1e that the obtter dicta of a Judge of .^i,,r.r.1 "i,i,J 

pri,
Council ,'mr.tst carry rleight", especially, if the observarions 

-,,1ir..,I,

arose on the argument made before the pril.y Council,,.on if,u, oconsidercd opinion of the Supreme Court, w.hether ornot in nrrL,r.of obiter dicta, is binding on all courts in India.
3. Where the superior court expresses lhat ils \,iew is merelyprino /acie then the inferior courts are not bound. ln Sntt. Il4ranruni

v. Dinahandhu!1 (1954), Mr. Justice Narasimha, ,rr.rr.O tf,i, point,
...thele is a real distinction bet\^een an obiter diclkm of a sr.rperiorcourt and a prina facie view talen by the superior co"rt.,.A ori,,roi"-"i"

view cxpressed on any question of law iy a jrar" f" ..f, i,f" ,"^",,""'.r"_
based on 6rst impression whcreas his o6iler /"; 

" "; ";;;;;; ;; ;l:
definite opinion, though it was Dot necessary forthe decisionofthecase
before him.la o

.U



thc Supremc Court will itselfbe a precedent for the lo$er courts in

I ndia.

Conclusion
An analysis of thc theory of precedent in lndil suggcsts ccrtoin

conclusions:
Flril, rhe theory of preccdent is not forcign to Indian soil.

Sccozd, thc last decade is remarkable for the de\eloprncnl of thc
judiciai tlreory lhai the oDile/ /icrrir,, of the Suprene Court is binding
on lo\\'er courts, The courts have also deleloped some propositions
on the subject to guide then,. A lirm decision of tire Suprcme Courr
is still awaited, the earlier it comes, lhe bcrter it is. For a vcry
ugly sil,uation u'ill arise ila High Court lollol,s tn obirer dictutrt
found in a dissenting judgnent of the Supreme Court.rrr

Thitd,it the Supreme Court of India decides rhat jts orirer
dictutn or certain categorics of it are not binding, the problem of
extracting the ratio of a case or its certain caregory will lurk in Indian
Jurisprudence. For the judges, human beings as rhey are, mly
sometinres be tcmpted to indulge in unnecessarl obscr|ations.

Fourth, since many concurrin-q judgments in a Supreme Court
case will make the task of High Courts and other lo\r,er courts
rery exacting, it is suggested that the Supreme Court should devclop
a very sound traditionrr! of delivering, one judgment in case ol
unanimous opinion and, one integrated lnajoritJ,judgment in case of
dir ision or else rhe Conslitution be suitably amended to adopt rhis ru)e,
at least as an experimental measure with some minor exceptions,
if desirable. Of corrrse, tlterc can be no such ban (controll on
dissenting judgnrents. The abovewill nrake the task ofdiscovering
the /oIro easier,lrr and will decreasc load rvork of Judges.

.Fry'lr, the thcory of precedcnt, althoueh a ,,n.ilderness of singlc
instances", plays a useful part in the development of lal,. Slavish
adherencc to thc doctrinc should, horvevcr, be abhorrcd because it
uill make our legal system rigid and will pror.e banful rather than
beneficial to our society. Lord Wrighr has suid (sonrewhere),

"a good judge is one who is the nrasler, not the slave, ol the cases".
Some relaxation in the thcory ofpreccdent is. thercforc, nccessar),.

l-rrrlf,, nt a tintc when we arc dcvclopin,e our commcrcial and
conslilutiohal Jurisprudence, it is desirable thll llrc superior courts
shotrld hc very careful to lay down prececlents. Foreign preccdents
atc nol to be inrported il they ln any u'ay impedc our constitutional

lorl oi'asocial \vcllare Slate. The supcrior courls mighr adopt rhis
goll-prrlsurnce theoly. Doubtless, the Suprcntc Court is an organ of
social progress and nrust illtminate lhc nillion by its decisions.

ir rvill bc inrctesrilg, lnrlecd, to watch thc tlclelopmeot of lhe
thcorY bf I)rcccdcnt in India.

4l
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Chapter II

AN EXAJTIINATION OF SOME
TECHNIQUES USED BY THE

AND OTIIER COUNTS

l. The Doctrine of preccdcnt in lndia
(o) ?he necd to louou preced.ent.

OF TIM JURISTIC
SUPNEITE C'URT
IN INDIA

. lir, ,,xi prcceotnLs u. Ir.d,o (t96t, 66 ao,ir.
The Supreme Court of India and the doclrine

The publication oI innumerable Digests, in India bears testimony
::,:h:-li.t that Indian lawyers tend to be precedent minded. Despite

::,:::1I one serious.artcmpr has been made to analyse the tleoryot precedent in India., There has been, however, the ojd stray articleon the subject'and the Digests contaio a vast compendium on thesubject oI precedent.. This reliance on precedent is perhaps jn keeping
l/.i,tl 

Ilin|u and Islamic jurisprudence, Uo*, of *ii"i irv 
"on.ia".-able emphasis on rclying on earlier texts and ostensibly treat suchtexts as of a binding nature.

. , 
We have moved very far from the Blackstonian fiction that

ludges merely declare the law.! It is now accepted that judges relyon precedent but at the same time are able to aevise'oiys anameans to Eet a\vay from the bjnding efrect o, whst they feel il a bad

l. See lor example rhe Alt India Rcporter Digests 1950_65: 1955-?02. I. C. Sarena: The doctrine of c€d€nt in Indja in (G. S. Sharm.a (ed)) Esroin I'diar i1lri.'2,udence 110- 136, rrprintcd at (I9i3) t Jaipur Lara Jot.n,llE8-21{. ThLs contrasts with the weal$ of EnStish taw on t}e su bject, oawhich see Win6eld: H jslory of Jud jciil Prc.,dent (r931) {6 L.e..R 207; AllenLal! in lte 
'rta

,<in, (7[r cd.) Ch.pter IE wher€. hjs(orical account of th€doct.i nc o, pft.ctd"ht is rit'enj-S.
L-R. Jrl. 65

cisis (1965) S.CJ. Jnt 9. This is a corumrrt n Bengal Immlrnitco. v. Birrar n.LR. /95i .S.C. 661 V. A. Venkarachel.m: Bindin I force of HighCourt decLiohs (l969) I ltr.L.J Jrl.65; Scope fot recoruidcra tion A.r-R. I970tnl. t'0 Binding I1alure of preced ent (1969) 7J C.w-V. Jnt. 139: c SitEnSlish precedenl end Ge juCjc ial procrss in Irdia (1969) Latov"r I19-15. Scealso the arlicles on prospective ovcrruling, cjtcd inr7a, on Golak Narlt caseChap!er 1rII Secrion l(iv){ Sc€ AJ-R Dis.sr t9s0-65 Vot. 12, 630-66S; see elso on Anicle ltl oI tl|. Consti-hrtion Vol. IV, 5 .-slg
5. &ctr 'ne (1?65) I Comm. (i]-,( 68-?l; l{.rle: dLat|r ol thc Comr'..q IatD(tM Ed.) t9. Notr atso Bentham's comm.rrtr on rhc ilJ :frccts oI thc r!t!o-.ctive n.turc of overrulin g an earlier cas. it Volume V trorrc (Bo*.rins Edr.). No(a Austin II J, ri-'p"d.ence (7 873 Edn) Lecture 29 pp. 5,{7-8 where he

^u(aclts thet eerlicr ..3. I.w lhould bc dep.Ilid Lom only "obltquely.

l ra^*IratloN os solt! Or.Iq JUBXtflc rrcsmQuls 39

recedent. Mrxt reccntly criticrl litcrrture' has sccumulated against

tha doctrino ol Pr.ceden t" etrd racant carc Irw
portant reservstions')

' suSSests judges are 
1

to use the doctrine oIl
prepared (lhotrlh with im

P

Precdent rprrrly to P€rform thc functlon'of msinteinin

in8 thr doctrinc to preven! $rqn-,,!Prn-!is'

t

in the law witlrout allol;
i6i fiffi'tlre view in
Secriicii irl [loair ttszzl

en earller c8s€ More recently, in Jones v.

two ,ttd[$ of the House of lords were Pre-

par€d to con$l(lor whether the American doctrine of P!99P9ctil9-9lsr-

ruling should alrply to Eng land. Indian Courts have in fiit iccepted

inr tant s to the Seneral the'.)r y of prPcPdent

which eyl ted from English law.

6" Si.r C.rdoio : Th. ndt r. o, r,t. idtct l Ptocrr (19tr) Cheptcr Iv. Notr the

,ollo*lna colntnalt st P 150 "But I tm rGrdy to corccdc thet lhc rule of edher-

it oulbt not to tr rbendoncd, ou€ht to t'e in some
aicc lo
d.frlc rrlarod." RePort

prrcrdcat though
ol lh. Ctlal td Conr.t n. on tlr .btu. of iudicial

preccdcn t (lflo) Ir Unio. of Ch. L. R.o. 203-55; Hol&worrh Xll H.EL. l59i

also 50 l, Q n 180 .t 18i wher. h. quot6 Cok! to say tI.! . bad Prtc€dent

should bc ovcrmlcd. AIen: 5I LQ.R. a0 end 196; WriShr: nrture of the

Common trw 8. See also Sencrell y Rup.rt Crorsr Pt'c"d'n t in Englith Lau

1968 EdtL) t2-3'1, end ChsPttr. q' ? urd t; Selrnond: JurisPru dencc (l2d)

111-UE F.lo[ Jrrr-iiP.1d.ia. (3d) t?9-9{: Julius Stonc: Lgdl S

laey.rJ ra,4pnr,{,t (186a) Ch.Pt t ,/s.cdor L pD. 2El-300.

(b) Stat€ rtecisis otrd the lldltan Supteme Cotrl

Courts ln India have always defended the doctrine of Precedcnt

on tf," gr;una that the law must be certair' In Keshouo Mitls v' I1''

lo-"*'Jtr"r't Cajendragadkar tr' laid down a number oI reasons for

not overlullng a case.rt He tutther added:

" . . . unlers considerations of a Substantial and comp€lliDA ,1

character nrakc it necessari tt-io -, tf it Court would be reluc- I

tlnt la ruvlse its earlier decislons""'

,. Se? for i'lan.rle tlrc Ptr.'lic,r Sldr:,cx'
..rU.r d.cbror5 (1966) J AILE-Rv. lJharr[alvcr lhc power to ovcrtut.

LW.LX. t231. On the position b..lorc 1966 end tllc way it: whici thc House

rvoidcd thr cotLt quences oI r d ct tb?ory s.e Dlvorkin: Sldte

&cidr ln th. Hour. ol Iards (862) S IodI-R. tc]-178 S*o ,fso *,. Hou"l

using tlro powcr it acquir.d in lt08 in Conrrax (1968) I All.E R-

8f{. Oo tho Court o( App..l !.. G.lli. v. Lr: ($69) 2 ch. l?i Broo'r" v

Cascb Lkl. (19?1) 2 Wl,.R,. 65it lrh.t! it tirt d rhat an .alli€r decisron ol tho

I

&

9.
10.

11.
12.

Ilousc of [,rdr rrlt Per incur{.rn md rcfured to follow it'

S.. thc r"".nt decision in Co.4h Lt!. Y. B'oo t (1972), The Times Feb' 2{

nZ 9. n Vh.rG O€ llous. o( Iardr rptovcd thc Coun ol App€al for not

lou,ol./tna DFccdcnL
Ot 2) iiurf. l6-Lint Dir-.ocl 'dl 1E6-9; Lrd simon et 198-9

AJr. t9it s.c 1636.

Ibid .t pr, !3 p. 1644 col. 2. a n
lbld .t 9t. l:t p, 1615, d I
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V' 'Tte.fl.,"rtio^
,/ firgr considered

whether an earlier decision can be overrul ed was
by the Court i\ Bengo.l lmmllnitg Co. v. Bihar (IgS5),5whet'e a minority oI 3 out ol ? judges stressed that the power toover:ule a

{1TxAIITNATION Or SOME OF TltE JURISTTC TECIL\IQUES

CHAAI shodno rh. .ne.l lo wh,ch lh€ Suprrm.
coun naa ov.dul.d nlell.

case must be exercised verv
{erred to to counteract the

sparingly.,. The minority jud- l0

I

5

a

3

2

t

ges are re lmp1epqign_ thal_S1bb-q &g_{creared io Colak Nq,h v,-Punjob'' ttrat-in the Beagol Immunrty caseall Jre judges were in favour of aba ndoning an earlier rriew if they
Supreme Court has alwayg em-
with caution. I This is apparent
minority \ lncolne-taz OffEe\

ase Hegde J, observed :

'Every time (the) Court overmles its previous decidon, t})e con-6dence of the public. in the soundness of tl" auii"ioi"-oj tf,tCcurt is bound to be shaken-"'.

The High Courts have made similar observations.,.

- 
Despite this declared sensitivity to the need ,or precedent, theSupreme Court appears to bave overnrled ltsetf i, i falge-rr-ii. 

"lcases. This is illustrated in a chart below:_

rt'
{t
t.

0 { orr')r )t D xrtDx

th. chart hes been tabul.ted in the lorm ol r table \rhich Sives tha
exact 0tur.3 lroft Y.:lr to Year.

SC PC SC PC SC PC

x
..lJ.R. ;955 S.C. 661

.

Itr
F-' L-Y; A-iv.r J. at pr. r&t p.7$; sihh. J. at pr. zt3, p. i55; Jrgsn:dhdrsJ. .r pr. Il5-28 rL ?u_18.

I jjl 1"1 S.c.. f 643 rt pr. s7 p. ttcl. Subbe R.eo J, atso quored irom his o,,\,n)uds.ment in ty.B. v. CorF. ol C"kuu^, A.I-R. 1967 S C. gs? which d.rlt e,rhiS ,"",9i:f' ei.w of ,ra,? dacarir tn rhr B;";;;I;;,r-il:: ..l.li"-;.

li :ii',].!S:".ri' Hsr*'*I, c" i,.'' ;;- ; " ;";''i 
"'JII 

"'"'
un r-ils jee Das C.J. iI Bcamt rmlinity Co. v. Bi[or.AJ.R r9S5 S.C.66t arpr. ll--21 pp.. G-to-t Frircularty pr. 19; CajcndnCadlar J. in Sajjdtr SinoA v.iilj^T,iji,#"j.":#'"i,"?.rf , u,'ar,"u.T : 

-i v,iilli";: ;-i,i,b
car.1aa.v wg r r-n. rii-;-sc.,ii',". il.tlhl,, *:";'fi.i..,,iiiT;Jj
ii:l:.j.i];:.I,,-A,i'ils;f:l'.Jirt*::ii1,*:i#".tii
ilr: :",$ #i rr:'i.,-;,#.ii "'rl l *; t:#lr'* "
i.,*,}"H;^r!j.i,.; il', ;",-ilT;LlT:rl X{",:",:xI,"L^,,j j. .j::
jif**jr:i.r.iiir-i"'r,;X.?.Iri',.;":mi.'':fr #:"xi:

$$H#i#
fti" T";'lill*"' !t nr' Eo pp $3-{ (!.r B.,hrva tuo J.) rhot prccedcrr

I

1

J

I
I

2

!
8

6

I
J

2

t)

0
t)

0

I
0
t)

.l

.l
l

I

t6

l?.
18.

19.

1950
I9 5l
195:
1953
195.r

1055
1956
t !5?
l!ai8
1959
l9d0

l9
1962
1963
196.t

l9ti5
I9ri6
t$ti?
l96t
l96r
1970

r9?I

I9 r'3
l9i I
l9i 5

(

I
I

.l

Sourr. o, ,h. Tobl.
Th. mtin !ourc.. of $c l.bl. .r. tl'c li5t! in cacn u:rlual volunc of dE AlJr.
Jupr. r Cour.. Tb. IouowiDg .dditior!: h.rvc h'en metje. D.rp Ch.tnd v. Ur.
AJ.rl. lr59 $.C.6.18 ir ulcn to hrvc ovcrruled a}l!ic,.. v. MP. n.l3 1915 SC.7EI
oo lla .t cngth of Drs Gupu J. ot .rvsidLr iD l|r,, lV K. aAar.,ant v. C,rd ?d.'
Ortc.r A{X. 196I Xy..3 rt F. ?; Xociurra v. ]fddr.,r ..r-ll1. ]960 S.C. rOI i. t hGD
tq h.r. oy.rtqlcd 8laiii l$il'. Cr$. AJ.R- I 95! S.C. .11 . in 1963 6. ./tJJ(
ladulr frrorrobiL frorrFt C(r v. E re.Jli ,{-ll. t95f .S.C. UA.r tryitra
crrytird errlior c.s. hs, by hrii.rf dldnfuirh:d iL On l}lir b.rb w. hrvr idud-
fA $ta.6.s v. lYA. (1961) rlpdd&l 05r) Il S.C.E. $,t5 .s hsvrnS ill onr *m r.ird
!l nod[y luld.rlc rolly Xochrr.i r. ldodrcr AJ-R. l9&,5.C. 10tl otr t hldr r.a
thi trclat c.s! ol X- e. Coop.r v. thirr\ ,lJ-Q. i3;D S.C. 56{i Ia f$,5 ,re tr".

93
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{2 THE supREME couRT or mDrl

":M."i Irylll l.al v. U.P, AJ.R. 1965 S.C. 1039 ., havins ovcrruled vidyaudrr,r

Tr,4]'i i':,u,:; i,l;;1'.*;'l:H-;:1""hl fll*#i' #:i":j*.::l
il;"'i:;i;,;:";.,xli:f ,"",ff ;,""1;"JfiliT,i.l;1H..;','^.#,1.1'i5;;n. hrv€ incrud.d cotdk Nath " p."a,u, ai.n.'iiii;;:#til:; lr*,* ,"rtvr bc€n 

-ovcrtooked in the .ilJ.R. rr*. r', ori *rn" ,..', *L"L'ii,"r.ro* ,"_
fllT,i"l i,,..1,:! A.t.R. is6t s.c. l8e6 on rhe srren8+r or ar artrcle bv u.s. Uuaj";.,:*1."1. ln an ,vory towet? A.t.R. r96E Jal'I.at 37.rMould rlso be noted thar in the 1954 list we havc ircluded DDo?r<qdar erc. v
i.T:y,?r;.:p"yue... co. /.r.r.R. res./ s.c. ue heving overnrred criran,ir rxi v./rJr ..L. {l or, t}lc oueslion of sharehold.rs,rrghrs. Fun}rer we havesrcls€d thar subodr copol ,. w.'e. ala. rgsl Sc sj.,.;j; il jI _._" 

"^thc rrlalion- bc(w.cn Arricte iBl(t) and (2) iaier _ _ ,f,.'J"i#*,ti"r"a rssrc2..,. even 
.though hrs vrews had not at any stegc b€come rlrc views of t}le Courl.

,Y*,;j.,[.":.:.,rj..*;r""[:.j:: manner in which the rlrt or r],e c*I-r ai"*nt.a

.-1 r97O *"_t"u" added ths! the Supreme Court has overruled 2 pri!,y Counot,s
;:T.:.ff r1, T"#:ri1?, : s. Raldmma e.i nt i s zo-s?'i;; -" 

",a. 
i..'i 

" "_,, "
.In l9?1 we have included M/s. Tratoncorc Rl.yon, Ltd v. The Unu)a ol Indrc,AIR. IeTr s.c. 862 as hevin, 2f6.rned_ rl,rt u,aiw p,i,,i. ii,,,;"i i,at ".*,ffitTr*. 67r has beeriovcrnrl.a uy rt. -iil,t'i,,-i.r"t-i"i"1."J"., 

^.r.n.
,,! tl? *-" havc added thit the Suprcm€ Court overnrled ilt two €arlj.r de.i-._,ons. rhe hdtan Arur inium co. Lrd. v. co_^t aii ii*,i_Ll ifr,, a_r"r,L.kutte, A.LR t9?2 s.c. 1860 es having .;d;; 

-it 
;;r;;,,;;"r."_,.

:$;f#,1\i*iiT},;]:^:i",{i"t+rF#5ini,iffit*

*,mi*il'*l$rllir,,, xr irfu {:i:,g *',:i :*Jiln :

::t':ir"[i3ffi .:"if f 1i"*]"i:I;,";HT:'#'1".,T":.n:"jj?.1::
I,T ,it t-.-* .!l.u.! deci.,iont in' uonain,a"aiit i,-,I iiirli 'iijrr, ,rros€rv. LR 268 (S.c.), sra.€ or Hoannd v. s. J. aahadrr, ir_i. is?iS.i-iru ..a
:,,Id'.H,."":J-l:d.v_ srcre d pz,lla6- A.r.R. re?2 6cl ro:ro.-' ri." ,.-","_ *
r,i,-* iiiii'r,1"*^]';-ll1;].1":1 ." r.!,::"_ s'::" ! oo,': 7,'.., -.,,u, -

L, :!:.f ) y " t; ;;fi ' ;;;;','#'j; t j;"1, b.i,.;,] ?i # 1,,1i"J I^ j*"no'ldtan saba v- s.are o, wesl. Boner;, a.t.n. rgue S.c. ziii."J'si"_.i", s,"rr,' ,)@.e ".t-p""i"t, Ar.A. rszl S.C. zisz-
_lt rhould also b. noGd tllat in rlE l9Z5 list w€ have hcludcd Su)<hdcu Singh v.

ii,s&:s:ff"i,Ti.,tlffi "'#:..1:,uf Ulm"*_#l'"h:**
I#.1ft ili'e.j,ftjf ";f {iff {*!ffif,###tnc6.-t'r, ArR rcB sc. zoer ..j 51; u"*jl. n"i sl"g,,, d;.iiii, .... .ovcrruLd Lo,td. yrrur.&ieem v. stio Kum,r sr,*t;, e.r.t r-#i-i.i. 

.i.s

_. It rill be noticed that the Court began to overrule itself in 1954

1H::.:: a short lull Jrom 1956_60 and since then there has been asteady-stream of overruring. It shourd be noted that ,r,urii"tl, ,".o.awrth the appojntments of-new judgcs to ,rr" C"ri.'ii" ir.rv'Cour,
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was small and compabt qnd all the judges usualty set together. A
Iarge number of appointnents were made to the Court in 195.1." After
that the Courl. lost its compactness and began sitting in B€nches that
were changed with ihcres8ing frequency. The next set of appointments
was made in 1957-58.'i Alter 1960 the number of judges was increased
to thjrleen (it was originslly flve in 1950)," and new appointments
were frequentty made to the Court." The signiflcance oI this can be
seen later !n the cases in egrrrian reform in Chapter III. We shall see
that in Kochunni v. Mcdrcs (1960)," Sarkar J. protested at t}re majo.
rity's efiort to add the test of agrarian rcform in cases whcre Article
31A would technically apply. But neither he nor Imam J. (who con-
cuned in his judgement) ever participated in any cas€ in which the
agrarian reform test came up for discussion. The majority vierv be-
came the law without further protest. Again, in two very important
cases on the Constitution the Courl overruled the earlier case law by
a barc maiority." It appenrs that in India the authorit of an earlierv
case may {e}gnd on the nranner in which a rticular Be
tuted. The two notabld'iia mples of this are two cases on the re-
lationship between Articles 19 and 31(3)." Shah J. delivecl the
judgement in both caser. In the frrst case he rspected the eutbority
ol a 196l decision:'and ruled that the two Articles were not related
to each other but in the recond case, sitting iD s much larger Bench
aDd in a changed situation two years later, he distinguished and over-
ruled the 1961 case in the briefest possible terms. Another good
example is W. B. v, Corp. ol Calc:.ltta,. where a difierent Bench over-
ruled a 1960 case and with it dispensed with the common rule of
intefpietation that the Crown is not bound by a Statute.

The Court seems to have attained some kind of compromise be-
:ween tle need tor caf_qintv and whst W. Douglas J. in arr extra-
judicial comment called the "d amic com t of historY"." But
it sh
pies

ould be noted that the Cor:rt las np1 in 1n1't l3id l-g;i

20.

2t.
22.

as to wherr it shali rtf m 1!, garlel-Sggl! idn .Ifhas rn the
prst often ovelruled earller authority with very little discussion.'. The

S.e Chrpter I Section l,
S€e Chipler I Section L
By th. Suprern. Ccjurt Act (13 of) 1960. t{ot. Utrt i! l95O the m.iimum Iimit
set by thc Constitution 'r.. ? (.xdqdthg thc Cl .f Justic€).
S€e Ch.pt€! I S€crio4 {.
eJ.R. 1160 S.C, 10E0.
B.rrgll lrnrnurtf, Co. v. lllhdr AJ-R. Ir55 S.C. GGf (n1liglig-.lLiti Aotnk Nath.--
v. PtrJob l.I-R. ,96, SC. llt{3 (rldoriE_6l).

24.

26. Ma,horatil.rc v. ll. . f,qo. A.I.,.. tgZO S.C. I l5?-. (teported 2 y.srs hre);
R. C, Cooprr v. Urior l.J.Jl. t970 S.C.5G,{,
siiabdll v. w.a. 0gc2) rnporlcd (19G7) t, s.c-R. rrs.
A.r.R. .196' S.C 99?.
Slar. d.clr& {1949) ,t9 (l,rl L. R.u. ?35 .r ?j6.
e.g. M. S. N. Sho',,o v s?r ,(ri!hn SAdno,{J-R. 1959 S.C.39S on Cdftcri v.l{afrrl Hcran A.L8. Igal tl,C. 63G; Drcp Chand v. U-p ,r t.n. tCSg S.C I .,

.r*
%

n.
a.r'a
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Corrr shoutd , as the Hous,-. of Lords is trying to do,'! evolve definite
nDct Ies n whether an earlier case should be folloued or not. It t
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one lrom Guiarat did not follow tbese rrrles - 
l"he two Allahabad

Judges on tbe grould that the vielv of the High Court had been super-
seded by a later decision_ of _the Suprerne Court, and the Gujarat Judge
on the ground that his "oatb".5equired him to uphoid the true law aild
a FuIl Bench had no status ilr lavr. ln the Allahabad cases, there was,

slfctly 'srt-a.hii[, nq "rtfusal" to foLlow r}le earlier decisiors because

tbe Judge thougbt tbat he was borutd by the declaration of law by the

Supre:ne Court urder Arlicle 141 ol the Constitution. One case never

came before the Supreme Court" but we shall trace the ma'll\er in
whicb the Supreme Court dealt with the "revolts" by the otber two
Judges.

(i) The Reuolt ol the Single Judge

Mootham J. in Ishrlori Prssad,'r. Registtor, Unioersitl o'J Allaha-
bcd" rejected the ar:gument that a Full Bench decision Ulat a \A'rong

interpretation'of law did not constitute an error apParent on the face

of the record for the Durpose oI a '*'rit of certiorari was bindirig on

him and observed: '"That is of course also a decision binding on me

and 'prim.c. Jocie' mnciudes the case. Shortly afterwards, how-
ever, came the decision in Bcsoppc v. T. NcAop?c. "' After ana-

lysing lhe decision in detail. the learned Judge hr: lci thnt ac-

cording to his interpretation of the SLtpreme Court's decision, the Iligh
Court had the jurisdiction to issue a \\rit of certiorari ii therc rvas a

manifest error in the impugrred order. Iie <iid not loll,rrv the FulI
Bench and quashed the order of the Chanceilor on the ground that
it was erroneous. It ls noteworthy that he inter-Dreted the Supreme
Court's decision himself instead of referring it to a largcl bench

Dhavan J. in Rom ChonC v. B[ogu'or Doss'o h:rd to consider
whether the power of the District :'la8istrrte rrrder section il oI tht'
U.P. (Ternporary) Control of Rent and Evict.ion Act t) driot perrnri-
sion to evict a teDlnt ard of :he State Golernnlent unricr scction Jl'
of th. r1..t 'r,ere rluasi-judictal. Seyer.al ot',-...,tous decisions of.th.r HiRh
Cou!t hu,l i.rld rhr-rt this InJ\r.l 'ivii5:)(!L,ltr.r-',':rlrilci:: . - , ,r , .: : I i r.'r'is !.

Ilut iftcr his attentron hlri bcetr d:ir\rn to r jl:dg(:nrcjrt ti the SLr!r'

reme Coult, he observe<i: "l:,. vicrv ll :he la.r' Lieclrrcd 'o1 tht Sirplcn,e
Court. rvhich !akes Freced,riice over rhe rie.'isions of .rll olh,lr cL:tlrts
and is bilding on nte uoCer -4^r'iici. iil of the Constiiuliolr. it is not
necessary tor n:e to reier this case iJ a iarger 5eoc:r. !'r,iio.ving the
precede!r! iu D. ishr,,oi Pioiad v. Regttrror, Uniue;sitg of Aiioiro-
bqd." \'hen Nlootharr, J. ignored a decision of a FLrLI Bench oi lhis
Court in vicw of thc l3\&'de'clared by' '"he Supl't:rne Cnull Lm r-. i lh.
opinion t-hat the <iecision D N(!7ottotr1 Soron v. Goue::rrner't oj -,J.P ,"

will be clear from later Cha
eadi,er case law on the sub

pters of this book tbat even
,ect by the Court lqbeen

the citins of
selective. To

gh ooe example: the ]eading case on the doctriue of colourable legis-
iatin is Komzshuo. v. 8iller," but the principles in that case
we.r somewhat widely expressed and this was obliquely pointed out
in Cojapori v. OriJso.,, SLrbsequently, the latter and not the iormer
ca! \.-as:cited as t}le leading authority on colourable legislation, even
thogb{he doctrine *.as i.r fact used iD t}e former and not in the
latrrr case. Casual ovcrruling and selective cititg of case larv has
berome a feature ol the use doctrine of preceden t in the Su
r€r Court. This will be pointed out later.

(c) The Supreme Col.Ltt o,td. the ,,bttethietttchicdl,, structure
precedent

Despite the fact that the Supreme Court itself has not ioilo\red
the doctrine of slore decrris very strictly, it has been se,,ere in re.
proring single judges rvho have stepped out of line or rrot follorved
earlier Division and Full Ilenches of their own Courts.

, The High Courts hcvt in the past followed the rult, thrt a single
'judge is bound by an errl.er Divisio[ Bench of that Corrrl,! Nl.,ich islin tum bound by an ear)ier Full Bench.,. Ihe Suprenre Ccun have
approved of this set up.r, But three Judges, two from Allahabad and

ol

3:.

./:ir.
:5

3l

36.

.dlier cas€ oa the docrrin. of eclips.. Dharlrrlos' v. D.thi .{Cn A.l R. tS62
S.C. :95 at p!. I p. 198. K.lar<hil v X.ftta AJ-R. .t985 S.C. lii.t o., B,hich see
conrErent A.r.R. 196; Jnl sil; NorG rj'le u.ns,.isI.crory \..y in $hic\ Gopclon v.
.V.d'o! ,{I.R. 1950 S.C.27 Is ovGrrutcd in R. C. CooF v. Unron A_In. t!;0
S.C. 56.r (a cc. which did 

'Dr evca conccn Copo|.a dircdl'.) il pr 6{ p. 59;.
JoMs v. srcy. o, S:ore (i3?2) r ru Et. l{5. &c p.rucli.,rli hri si,,.,nrl l!6-;.
Jtj.rr. 1952 s.c. 253.
,t I r I9.1 S.r- t^-.
Src,J;up,cr rU Sccu.r, J ,,tri6) tLO
Se: n rhrs Anicl" by i I,sh C;u; Judf,c. B,,,din(.Jrurr i l,.i{fr..-.,.jt,,,
Ei8.h Crurls l{.1.R- ,r!5:l J\1. 12-l{i sce atso Ran:dn \ ijr.r:,-5,n .l LR. 1!;,)
lr'.,l. 195 (or : Suprlh,r C,,urr d.cjsion) ar pr. S pp. tS.;-8.
i: -.{nr.h 

t.v a Hish C".rr Jud8e (it€d :..n lS rnLt r:so .t.t.j: :-:;i (.\rr. lt;:
A I I JJTI AliahdS.d :5t A.LR. l9;r Bo,i. it;. Bur s.y _\a: -\,.* :-.tie! do
a<,t ,pply whtre r-here r-. .r Sr:premc Coun J rrs:o: on I .,..nr .{{ia v.J_.A0"'4[r A.J.R- I97] O.- t]? 3r pr. lt p. l3:: l. C. Ho..," v ;. ]. L1r,h...-
A.I-R ,971 Alt 50:t Dr 3 pp 25:-3: IrvjPr!. po,! ot au.^biu t. )-nt(
-{lrraobrt.r AJ.R. t9? I & n. 3I7. pu,or Chard v Sui,E&d rdn ..r I R .r Joy S.C.
}l7 ar pr. I p. 5.t9-50.

I... r(uo' u Shar Sirei A./-c. 1960 SC. lu8 a. i:2-3; K.ruid,n,4dl v. V*ni.,r,r_\llai,rhi .{.I-R. 1965 S C. .Jtg: Raxloucnru ,. C)i.n haato r Lil. / jii i C.B6:.ZdLd€oll v. -.rd, C6. AJ-R. .1960 S.C. $A: Jau,, ... R.,Jd-_.;
:1i.v {Jn. 196: S.C E: sFi Bh.e!.,6r \r. R.,n rEnd AJ.R. lsi: S.:. r;r;
IiL'-.orconr Da- v. Sl4r, .l tR. r9d3 S.C.3:1i Dtonlr.!d6.hJ,o., .' :r at,:rct._
brt ^ .,r.l"R ]rr:9 JC. .l

3?

&5
s. -{.I.R 1355 A]l- 131.
39. -r LR 195-r S.C. ,1,t0.

!4. teiJ lll LJ. ?5: l.-(! Ali M. (tl C ) 5:5
11. l,i.:t, rl,F 1!. 1: .i\-i;i l:'r -'.ll l':l

,
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[ j: {:11, ", srare o, 
.Up_,.,- sheirch Ralruddia e. coDa-ntmtnt ot

:,:--l: .". Ionger good law,'. On sppeal L\e Supreme Court uphr:ld,Ine vle'r' of Dhavan J. that u\e power under sections 3 anC iF uas
::::,.jlll:'il anc djsagreed ]t",ith the previous aectsions or ri," HighLourt. but.reproved thc Judgc for having chosen to re_exam:nc lnlssuc on \hi(h several Drvision Benchcs o( the Hiqh Court h.,rl lr,iddown a clcar and definirive ruling. Tne Cot r.t ttrougii tn"I' ii," Jr,,9ought to have laid the reievant papers beiore *re Chiet .lustrce ro
f::i", !,]l 1,) co:.r.siiiute a larqr:r bench io examrne il" ;;,.;,, 

^uaJendragadkar C.J. obsened: ,,lt is to be regretrcd that tir(. lrrrncdsinglc Judge departed from this traditicnal ir"y 
"nd "ho.., 

r,, 
",.,o_mine the questron himselI.".! This *,as r:ot realiy " "rr" oi,,..fr',,rf,by a singlc Judge The case ts unique in one respect: tho S,,0,.,,,"C,rurt snubb,.d .r JLr"se fcr nar.:n1 6i11y"1oj 

" .;;;;;;;.,j;,;,.;',,.,.,::lI il:,"id of re,crring rt ro J larger b"n.h. Th"'C;'r;, :.; ,u,solve the basic problem r.r.hich a Judge may have to face _ nar:.:,_ly,how to ensure that the litigant *,ho had already,p*i 
" tong i*" in

::^,igl: !:l his'case heard by the High court, iiroula ,-i eJ,i,.",,gr,Ine tlmcronsuming and c{stl-y process of having his cale decjded(rvrongly) by a Full Bench and thereafter Uy tn-e Srpie.o-C"".t.
Cooventions and traditional ways are gcod serv3nts but can ce sadmasters. This tndeed is a mattei that ihu Sup.u-" Court has o\er_looked.

. 
V, Raju J. djscussed his position at lcngrh in an unrepoi...,d clsea:rd.agarn rn Srare r,. Rcrn pio*csh.. where-he .-pt *iJ it," 1"r_,

:f^1,:."::h . uphotd the ,,true,' taw 
"r,a 

irni,", 
".'greJ-;;;';:;"",llly::_-so.rmportant a.pan in Farticular decisions bcing dec.deci inrne way they were, that he refused ..o be bound by the:n.., InTribhouoados v. Stote.. Shah J. dealt with Raju J.;, 

"rir."".r, *aobserved:

" Iucii: jal rje<'or.r1n.-. i:rcF,r:.:i anrl riilc.piu,: requ;..ec .-..: |-_-

y in the

should not. ignore . (Full Bench) decision of his Cou*. Oursystem of ttre admin istation of justice aims at certaintla,w and tha! can be achieved
sions of Courts of co_ordinate authority.".r

only if judges do not igoofe deci-

He, rejected Raju J.'s argument that a Full Bench had no statusrn law,3o stlessed that the terms of t}le oarh *ar"ly i.por"a--ti," irt,,to be imparrial, and added:

1962 ALL 6?2.AIR 1965 S.C. l?dr .
Stare v. Rdmp'ok.jl AItid at pr. 7.
At pr. ll p. 3?7 r.tcrri
ll,id. at p!. 18.

t3.
a5-
{6.
41.
19.

50.

4{. 1956 AI-I. 329.t p.. 18. p. t773.
.I.R. ,9&{ Cujorq( Z.Z at pr.6 pp. ft.{8. d.r.R. 196l S.C. 372.
n8 to Sn Bhogu.n ! ,dr.,lanj A fL t965 S _- ri6;

i,

it

51.

3.

At pr. t3 P. 3??.

AJX. 1969 S.C. 69 at pt. 3 p. ?1.
?[. firtr.t, F.b. 2{, 1972 3. p. ,.
AlLhlbed High Courc Unior v. Fim Ros GoFl AJ-R. 1960 3U- fi2i Bc-os

Noidar v.suaila AJ8. t95l .4lL 2tr1 2asi CJ.?. v. U'n'nal (196I) {2 I.TX.
2Gt (AU.) Sorihr Sitr,h v. Si.!. AJ-A- ,96e AIL rCi .t 196; Nr..a Kamr v. U!.
AJ-R, ,966 A|l 65; ,1VJ..4.. Co. v. Ja'raj. Drl,o'i AI-R. 1955 -'lll. 266 at pr. 8

p. 26S; Ro,'l.srqrar Prosrud v. l.!. Co1nt..A.In l96E .All- 85 :r pr. 5 (obiter
pe6'uasiv.) i Ranl Mdtroho. Lohit ?. St!!. AJ.x- 1968 ,{IL 100 .t pI. 13 P. !06:
Chobcy v. Sona AJl. 1959 ltl. 305 at pr. 8: H. C. fii'lE & Co. v. l.T. Cdn1
AJ-R. ,969 .{lL 566i SlDorni P'dlhod v. H.'.o1,itd ScLi AJ-R. l9r0 All. 251 (bu!
it t.ft th. qurstion open). AJIdlu'a Pt.desh: fi. C. Vcnkat. Chalatrdvyo v.

Mad6, IJ.R. 1958 AP- lT3 zt !i-16;'D.rs Alyldi V.-AP-S.C. -A.I-R-- l95I
A?. 31i ar ir.':a A:saEr: liLrdddir t'. 4r,6r AiIi igl: .irsc"' +q.' E.'c:ia;:
K- P. Irocbr v. Bornbay .{J3. 1955 Bo^ :20 .t 22t Uohd&s v. A. N. Scr-
t,na .n A.l.iL 1955 8om I13 at U8i Natr!,crlal v. [sr.ct Pf,i'oz. A.l-R. I9g
Bdm. 320 .r gli B. T. Bitosl. v. U- S. &:9, ,tJX- 116l Eoni. ?9 at {I; Aiert
v. Ecburlo LJ& 196? 8ottr, 1(B .t U5; I sltrrl v. it.tr ,!r]rt'E W & G Co. AJ8.
1967 Bom. $r.t (}7; Sta!. v. V.fi Moharnf,Ed A-I& 196) Bom. 294: Hi,o-
isndiri v. B- B. & D Mls. Co. .4J.X- If69 Boa. 3l3!rt 3?& C.t utta: Obit€r
distinguinh€d b S. duchond. v. Coll€ceo' nJX. t95t C4l- 1:i .t 185; but see

Golri Cspt6 y. ?c'oni Cuprd A.IX. I9A CaL at:EC; Saa!. v. D. Sury6 Pdo

AJ.R. t969 Csl. 594; Saitandrc l{di Psnadu --lJX. Irr0 Cc!. 169; A. K. irv
v. K- C. Sei Gryrs AJX. I97I ClI 2sg a! 257- Guiaral I,L! !?llr v. Gu:-.at
AJ.R. ,962 Gtri 250 .t 255i JdsuGntbhdi v. lficl&bhai .AJ-R. I9m C{i. 283

zt 8Ii P. V. Por€l v. Srat€ AJ.C- 1965 Crl,. 102 at r05 (bur lot directh- on
obitcr); Pri.tri Conon Uit& v. Bdch ,fla. AJ. r95{ Gui. 12{ at t.l2: Cho..lal
v. Vio.lcaft'd XiU. AJR, 1970 Gai. zl1 .t 231: Hirl.ach3l Pradeshi Kolyos Sirgi
v. &Id?o sine,t AJX- .1951 H2. 2 at 7; Unios v. wan' Clad A.Il. 1962

HP.2{ !l 26. Not the c.mmenB of Saiena (cit.d rup'a tr 2).t 1331. Or-ls5:
S. U. T. Horf',lari v. Diflabddrtu AJ'x- 195{ Or', !,a; F. C. viEIaTLad v. Jc?6r-

&6

I
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"- , - but tlere is Dothing in the oatir lri:,lch;\r'a(!rnl-r a juuEe

in iguoriag the rule relatiDg to the binding nature of
precedents."''

Hegde J. made similar observations lbout another judgement oi

Raju J. in Dhonxi Mehajon v. Rqsa ChonCubha.'!

Thus the Strpreme Court has been very stlict i[ ensuring that
the inter-hierarflhical structure of precedent is relained Their ap-

proach accords s'rth the irew of the House of Lords ie Cossell Ltd. r'.

Broorne (19?2)" that tlie hierarchy oi p.ecedent must be rclained ar:ci

that judges who *'ant a particular provision of la'r- changed must go

through the existing <ltraorrels. They are at liberty to record lheir
protest, but not pursue tlrelr vjervs at the exPense of upsettird
precedent. But there is no Engiish etluivaitst ot Ariicl!- ll1.

(ii) The b:nciirg efiect ol tt't "obiter drctum" of lhe Srrprene
Coun

Articie 141 of the Constitution lays riorvir that the la\\' Iaid

dcwn by the Supreme Court "shall be binding on all Courts in India '

By and large ail High Courts agree that tley are boun<i by even an

obiaer dicltm.of the Supreme Court-" The leadiDg judgement on



,/ 48 TIIE sr.;rH-r.]rE coulT oF I]DIA,f' ihis 'c that of Dhavan J. in Union v. Eirrn Rrrnr. Gopol" where he
ob€rved:
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opinion oI the Calcutta High Cou-rt that the rulings of the Supleme

Court are biodir:g even il lhe t was not argucd before the qyllgme

"(I)t has been overlooked . . . (in tre varjous authorities cited
before me) tlat the doctrine of supremacy of any declaration of
law by the Supreme Court bas been made a part of the Constitu--
tional law of the Republic. It thereiore rej'.s on a much Ioltier
pedestal than judicial convenrions under rvhich every inferior
Court is bound to follow previous decisions oI a superior
Cou-t. . . Anicie 1{1 had the efiect in additioo to investilg the
decision of t]:e Supreme Court with a bilding force of creati.ug

Ia constituuonal organ whcrsc &claration of law pronounced er
I cgthedra shall be bioding on aU courts in India." (emphasis mine)

; The problem however is: fthat part of the jrrdgements of the
'{ Supreme Court are made er cqlhedra? Thus even in the Allahabad

High Courl judges have observed that obiter dicto of the Supreme
I Court are only of persuasive value." Again, Satish Chandra J. of the
saEe High Coun has opined that he is not bound by a rulirS where
the argument in tbe Suprerne Court has prccerded on a concessioD.tr
Tbere are several decisions of other Eigh Co.rls which distinguish

L9!lI"me Court n:ling from a merely cas ua1 observation, and held

Court" or if e ing proceeded on an argument di fferent from that

6Elore them-" The Gujarat HiSh Court bas Sone one steP further

EEII. In Chotalal y. !/ipglcoTranda, lIills6: Mehta J. observed: " (T)he

oint is coBcluded by the decision of the Supreme Court, rvhich is
p

completely biDding on us and it is not o en to this Court _to distinguish

this <iecision on facts. It is in case of the d cr icn of the concur-

rent Court that the docume (s) of obiter, t,et l4qur_tcm oLgE!!!.srish'
atrle ou fact. could be aPPueo-

-=ffi6fu rlrtE6tEii takea the view that even aD obiter of

tfr" iJ:rut CoJis bit dit'g unless tlr't ccurt made it clear tbat its

ii"* ** iot;ta"a to be a tentative ote " The Madhya Pradish High

a;; i;"; al.o made tiis distinction between an obi'er dictum and
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thar the Couri xas 6"na Uy it-eidicrurn but not b a casualall oD

ob6ervation." Chendrachtr,i J. oI the Bomba:,' Iligh Court (now a

Su-fi""i Cou.t Judge) has lurther insisted thar. an obitrer dictum is

bioding only if it is a considered opinion." This contasts with the

rlad.h3 Rlo AJ& 1955 O'. 160 .t 162: Hoin v. S.1:r. -.r-I-R 1965 Or. 7 er 9;
)t:dlyr Pr.deslt: S!'di lnal v. y?. n.I.C. IS58 iIl'. lo3 a! lIIi R. l,a.h on
IYe*i A.I.R 1966 l{?. 261 it 2ag. PaLla: Sirra' v. a. L. rlgarrDala AJ.R. 1955
Patid .110 :t {}S: S.yP. C.nsnt Co. v Urior ..1.i R i96? Pa.,6 3rS a! 3U.
Rai5*r:n: an, S!d.' v. Elr..on lribsrdt A.LR ll5i Rdrdnlos 189 at l97'
',4r.^ i v. Ll: r,J'.:../:;.L. l:rii :.ri:,ri.r. 19: rr :C! i,.hL .r,r.!ti.:,u dk(ai rr Lr 5
)udrtrntnt ur 'Did thc Supremo Coun rllten.! to Jy,lowrl lhe liw?')i Nag
Rori v. R. X. ili'Lr ..lJ-q. lla'9 Rordrthaa 3{5 rt .r{7. }Ir'rre: D. C. yirhu.aErh
v..!tyrd..4J.R. 196{ Me,. 132 it 138. (yc {{ 1ir': t 1rr.n of Manipur in (1962)
L Cn-^. LJ. 1{7. Vad.r-s: Ve.,a;D,1 Cialnr- ! i 'l'. C,i,Er. AJ8. 1959 YolI
56 lr6l (obrtcr €nnrlcd ro $. luqher re.,xcr); J.,,d:nLr and Kantmir: Srrcikf,
.AMsl v. Jdga! Rcn.,ll-l 1969 J. ii. 15: rieri',r 3,:-: ., .Si.!. aJ.R. 1959 JJ{.
7I ar 9q.

55. AJ..R- 1950 All. 6i2 .t 680.
50. Raa.thuar Prdrhrd v. I.T. CD,sar AIR- I9d8 .Ill. sB ir 89.
57. I{crAB v. Sub-Diui. Cfir.r ly. Pr'l No: 239J oi ri}ld rt.'errEd r! i'l ;J.R. 1970

,lldn45od 2tI rr 55-6.
58. Xoh.ndrr v. Sotrdi.rlEtr ,l.LR. lr55 Ao,^. lil rr lllti ..I^dra v. Sobuio AJ-R.

1967 lro lm .t uS; srdl? v. ysli rxot,j. ,{JJ(. il'69 3au. 29{ er Aisi Hir!-
.arEid v. 8a & D t(s. Cr. -1.1-R- .195e Bor..3i3 at 3?5; :gd4 Rji v. R X. Blrl.
JIJ-R- 1969 RJ od.lEr 2{5 .r 2rr.

59. yi.r.htru v. .]Iu^r,ctfi, w & C Cn..{.Ll. ;167 ao,r .i.3.1 at €7; Sce .Lro Ch.gt
CJ. h K. l. :.rcto: r..3i,nai.J.r,;.1?.;:)i5 P,i,. -3) Jr 21{-

*
61.
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SiiLT,lLJ"|JII;'J'iiJ::i,it.i-i.i'"f 3"1 ",'o
AJ R- 1970 Gui. 2TI sl ?81'''-"-i*r.;* s. JdqoM:rdha A'"R !e55 Or' 180 tt tEl
h" i,o"rr-"" Nondu .trr-R. 1966 I(P. :61 31 269.

aJJL IS55 S.C.651.
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.JR. rs;, s.c. 530 .r Pr. ul P 5;8 c l' :'
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Court has declared t-hrl l: would not give "speculativc opinions on
hypothedcai quesrions.

(d) Y/cgs ol lolloting czrd dbtinguishing a co:e
It appears tl1at altroirgh Courts in India adhere to a very strict

theory oi precedent, in :rc:ual fact they have discovered a large nurrr-
bcrof \lioys ilt \vhich L:(..'can follorv or r,ecd nol foilo,.,. a precedent.
K. LIe\a,ellyn, analysir,g lppellate Court procedure :r rhe United
States of .{merica. nol,a ti.ii in Anlerica there wele rLL lcast 6'1 dif-l
ferent rr'lsons g:r'en iir. lollowint or avoidiig prec('diIlg iruthodty '' I
Indian Courts har,e pr',,iirced an eriually interestint vi.iL.[i'. "q.t le3st
l2 considelations tha! rr'.ust bc bonre in nrind cau bc found in
Gajendragadkar J.'s ;ur.igement in Keshouo- ifilLs r'. i.1'. Commrs-
sioter?r: The list tiuee arr tbe usual rasoos which rvere declared
by thc Court of Apoe:,1 r:r rhe classic case of Young \,. Bristol -{ero-
plane Co." Ca,iendrag:,,jliar recoun*.s then by asking:

"What is the naturr oi the iD-firmity of error on which a plea for
the review of the c.rriier decision is based? (ln) the earlier
decision did sonlr patent aspects of the questior :-emajn un-
noticed? . was l). attention of the Coult u'ithdra\\'n (from) any
relevalrt or materlil statemeDt or provision, or was any previous
decision oi this Collrt bearing on the point llot noticed?"'!

To this the learncd.ludge added the foliowing consiCerations:
"Is the Coul'r, . . fr.irly unanimoug that there ir . an elror
in lhe earlier vic,.r'? \\'trat \aould be the irnpact tf the decisron
on 'J:e general lcministlation of the law or the public good?
IIas the earlier dec:sion been lollowed on subsequent occasions
eithe. by this Courr . or the lligh Court(s) and *ould the re-
Iusal (to follow) tne earlier decision jead to public inconvenience,

---hardship-.or--:ni^scLreil---.-These considerations -.become -still ,-.
'tc:r s:.g ilca..i !,,he. '.::. i..:lie: ..iicisicn happt:rs to.be a un-
animous one of a Bench o! ttle leamed judges of rhis Court."'.

Courts io I[dia hzr.,. rrdded further considerations that must be
borne in mind: the a,/r moD Law yiew of the n3tr r! must not be
ups€t;'r has thc der:i:icc stood r}le tesr of time?'. \\'ill the decision

69 S. K. flas J. in Carr::l il6r! oi Inciic v. lvolner AJ-R. 1960 S.C. a! 28.
?he Conron l,.l, Ttu,rion (1960) 75-92.
,J-q. 1955 S.C. 1636
(tgu) K.B. ?18 a'rtd c )-':lenr by Crcss: Irrecedenr in Engt's,l laE (1968) 108-110.
Al-R. 1965,S.C. lN6 ": pr.3 p. t6g.
Ibid.
Dttect r ol -Rdriornvj dnd Di,rrib1tiotr, Coreurla v. Corpn ol Cclc.4ri'a A.I.R.
,960 S.C. 1355 e! pr. ;. Bur hore l}.e dissenr of W:rchoo i. and rhe tact rhar
thx case *.as osern::,.C in W-4. y. Corp^. of Cdlcutrd A-l-,?. 1967 S.C. 99?.
See Nirsin v.s!(inv .ir,aar.4.JP .196, S.C.86{ er pr. {, p 866r Raran Naddr
y. S. Ro-rlor'tu AJ.i.: i!;0 SC. 1759 ir pr. r0 p. l?63; Smt. Inii Deui v. Boo'd

EXAf,{INAt!0t{ OS SOrIf O[ t'lE JVnISinC TE:ts*lOlrE; ti
lcad to uncrrtaioty in Ore area ot pr(,pert_v la*.!" s ths, poici i: krr
covered by a Full Beoch decisio! of .the High Gurt or of th;Su;
reme Court?r. Will commercial Fansactions be affected by fhe deci_
sio[?r! the existing proceCure to be fouowed io Courrs should aot be
changed;r' rvill r.he decision afect the hierarchy of precedelr:.t clo
lhe Iacts of the i.lstant case demaad that earlier cas,rs be tollo{ed?.'

.4li these considerations themselves involve frrther coasirlera_
tions. de!€nding oo :he facls oI the )nslant cise .::j lhe eE:ohasls
Jtat i pa!-tlcul3r judge may.put on the vaiious fac,ors that must be
L'onre in mind. As Jridge Frank otcerved: .,Courts in deciding cases are
enga5ed il a sort of rctaii" not a wtolesale job".,' These consjderations
\r'i]l be borne in Eird in the analysis of pirticular. oroblems later.

(e) The appl.ication ol or. esrli.r r.lting
Before the reasooing (rclio decidendi) or a casual statemelt

(obiter dtrum) oI ooe decisiou caa apply iq another. sorne siEilaritv
between the two decisions must be proved:-The earlier case Eust b{.
oo rhe same poiot o1 lavt, the same or a sjmilar secrion of a statute,
or a simiiar sectioD in a stntut€ i,l pcri na,tgno a^d rvjrh iubstantiallv
the same facts. Thus in Bonrbau Unioa oJ Journoi*rs v. Borzrbov!
re Court $'as Dot williog to apply the obsei-vatiorE maCe on S.2Sti tib)

o{ tbe Ind_ustrial Disputes Act 19?. in Bo2rboy v. i{ospit-o'l Uo:doe,

n.

;8.

;9.

80.

8r.

5.1.

J70
71.

71.
75.

o, R.tcrue AJ-R. Igss ,Y.U.C. t:sa (AI); Saiarchad !. .\..drav.n .4IR. 19sr
Bom. t0 aL pr. l0; C & J Bant v. !. S. Al*[a;:4.1-t. r9s6 Hvd. 65; rtu;;;
v. Ginycnnro ij.* rJ-6_0 ,tlvs. 176 d D!. { p..u? (p"r Hesce'J.) v;r.;; ;.
ts:"::*pr. AJ-R igsr Bor r (F! Bbas.Gd J.) :r p;. - ,. se, S x- o.,
I ln Bncairo. Stro'ft v. B.iindl $,aa .AIX. r95,, p; aos ;, ;-; ; ;&Sois'ch.nd v. r.,rts ,! AJ-R. tssr &rr. t0 3j pr. roi Sar. t"di'r;;..;l
".i -!*-ry. AJ-R..rsss N.U.C. al @. B.) C.-& J. ao.k ,. ,v. s. .rri riuAJ-C. l-9s6 Hyd. c5 at p.. 12 p. ?q &loy Xrir,rE v. Aj)@ra.h o. i. ,n.-tii(-dI.-3E9 .t pt:lrTr 322iAri.'.yd,- Rdsthoryri!-A.I R. r95, I?-.?c+rtp! d/0.,; SLJ. B.ra', v. Sai. Co; &1 eJ.{. tS..- l.i. :. - ;i;..; ;;.Ratrt B,l.slrd v. ,&ida'na /{JJL .t9O Xy& W ar pr. lt D. $4:;er;fu'd
: {.,?i1._ 1+ reto uyt. t . p!. 13 e. u: A.l5ir.; p;r.d ,. rr,4i;ra^dd d./-tl. ttrla rdr. .{rg a. pr.5 p. ll{)li p 23n !, OS.yen.Lanr. v. L.{.zrsdcp,,. AJ-R. r95,t ao,n. 5? ;pE Bh:d!!ri J_) zt pr_ Z,
P. 66.
Se€ sectron on cbter dr.ium $r"'d:&d t{o^ah,Ed dd:, v U]P. AJ-R. I95J S.c-
92 at pr. Il p. 9{-
R.r'r6 Ahalid v. fododdros AL& 1963 ,Ivs. 332 (p€r Hesd! J.): AnliJccp'c!i!a.l v. nur* p.a$ad .{_r.R,!Eli s.c. -S ", x.'io 

'oll]rliejl'",..ffi
!'. niotlappd A,It- 19:fi l{yt. t3 rt F. B p.. ri.
Benoy Kruh?r. v. ,{rhLrorir D. a_LR- lg5{ Col. 3S2 (per ChalcaErra J.) .ar
pr. u. p. 392; C & J Batrk v. X. s..d! Khar A_t-R. rlt xva. er- -- 

- , --
SeG rhe comrrElr. carUer on tbc ob rr dicrrm and er,i.r" "ui ir,_",Nor€ tte cas€ of K.hesaua, v. EL, r4Jt. Jes2 s.C zsi _f .;iJ i, _irhccjdpori v. o,i.r. AJx. les3 s.c. ,s on rhe docti-u! 

"i J""Ji" -*i_"ji
On this se€_ cqDEenis ,ar,o CAaPrr' I Secrion 3i GapL tU.
9"1I" 9i ?r.t (ls6e ArhenAlu n*.ucr ranl p. ri. -'
/r.J-R. 1965 S.C. l5t7 at pr. 9 !p, 1622-3"
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Scln..l3'to S.:5(i)(c) of the sane statur.e, even thcugh the sub-sections
ac:.:rnilar- But jn State v. Bhonji .llunjir' Bose J. applied the princi-
pie ci Copclon v. llqdras'r on Articie 21 to Article 31 of the Constitu-
tico- In Kochunii v. rlfadros" Subba Rao J. applied a ditlerent
pr.ociple lo Arlrcle 3I and argued that it should apply to Articie 21, .

ena tiough he admitted that they were not in pori rnaterio.fi The
acir..:de oJ '$e Ccults in India on what is pofl T@Leio is not always
coGisr€nt.'r Thus io Asso7n v. P. Bcrua'! Grover J. felt tha't Section
2: q! ttre l.acome T&x Act i922 was in pari rrrlterld to Section 19(3) ol
t& same statute. This conrrasts with the view of Chagla C.J. ia
Bo*boy .t, R. E. Societg" that tle pori raoterio rule should not
apptv to Sscal s:arutes.

Iulthc. it should be noted that it has been argued in certain
ca*s that even ii the subsequent case is on the same section of a
stttu:e, certain orders passed in tle case cannot be treated as prece-
d€n:. f'bus in Sotyo.ao.rogana Roo v. Sree RorlLr," Sanjeeva Row J.
rei\sec to accept ihat an order passed in Re Gcrpcli Pilloi'. restric-
ted uie re.,isional power oi the High Court un(:er Secrion :5 oi the
Pov::-:onai Smail Cause Courts Act 188?. lie :,:i: lhat such orders
lseri :rere !ps. i:..i!s. In Dudh Nolh v. Sot Ncra:'1'r Jagdish Sahai
J. tel: '53: an order that a case is fit for appeal :s ict a precedent. In
Coa:r:rzrer: aca;i v. ,!I/s. L, D, Hai Rcrn'. Dua J. observed that itr
clses on the djscietionaE- porvel under Articie lli oI the Consritu-
tio! e3ilier precerent wai :rrelevant.

So trvo cises hrve tiie same facts. The CoLr.ts aic Dot eveD
i*'Jli:g :r-, app.; ll-.e same l.iles of construct)on lo i:rcts. In Nito Rom
v. Jll..z Lql'i H:dayatullsh J. stressed in a ter:a.cv case that fac:s
virY i:om cas.r :o case anC :hat an earlier sei or iic.6 cinnot be used
io i:::€:-.rrct lat,,r ,rnes. In 3 .ase,. on Sectiol 301 oa the Indian Pen:ri
Codt :j60 (irurdt'r), Sir,h3 J. poirtcd out :h!.. i Dr.evious Court.s

la<s.\:i1(.!': +l':. jiC:; i.,:'r' r.lrr';.r: i,-:,. \''.: -'. rr..I:A_.r.. '.i.::.r-

196t) .: t-
ii;.; J ._'

t!:! 5 i'
, rrll .., t'
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v. Srqre" Desai C.J. protested against earlier judges imoosing thejr
asses-sment of the evi{ence jn a case to similar er,,jdence in later
cases. Agairl Courts have held that documents,,o, deed5,,o, tg6sgr,",
anC wills'"' and contracts'o. are to be construeC .,vithout reference to
earlier precedent, even though the Courts have accepted certain
general rules of interpretation.

1 Once we have decided that an earlier case is relevant to a later
\i case, we ask ourselyes what the totio d,eadendi of the earlier case

was. It should be noted that determining the ,,ratio,, is a second ste

iIII SUPF:!}iE CCURT OE I\DIi

ry'o'thr': a ra

in applyi ng an earlier mling. A gleat deal ol contro as ceotversy
around this question.'os tr'or our purposes the ratio may be denrled
as the reasons ior arrivin€ -at_ljarticular decision u indicated bvthe {acts of the cas e. Goodhart's thEo

r:--

tlo inLtst be read
3s indicated by the ' 'material facts" of the case does not solve the
problem as regards },hich judee 

- the later or tbe earlier -_ shouid
d9E!r.rine_89_ratio an -59!qt the lacts. In iacr Goodir3rt h ;j-f
admits that often further decisions haiito ,,(plot) rhgpojn ts qn (the)
{1p! '" ODinion can vary as regards aet6.miriinq fii= rh;e;d;.
es rveil as the facts o{ the case, as has been shorcn by an anaiysis ofthe famous case oI Donoghue v. Steoenson.rr. ii u.ill be seen
later tlat varying interpretations of the ratio in a particular case have
emergd in different ludgements by differeit jrrdges (and often the
same judge) in diEerent cases. It must not be tho;ght that t}le ratio
is in fact indeterminable. Certainly in a large nuriber of .r"". tiru
ratio is clear, bur it ma, or may not be capabie of 

" 
,uiao,."opli"itior,.

This vrill be lemonstrated in the area of Constitutional i"l, f"iu..A ratio is contrasted with all obiter dicrra, witich consists oi
stai.erneltts which are not necessary !o the reasoning of a clse but

r:0.

itm

99. '.4:lX. 1163 -A ll- rGtlt-tB-S See itso t/.p. v. Ran{lhi, -s,ii1. i2i al lr. :?-tS },. i:.J. ilrx,. r,.t:.r,.- .. i,,..j,d,1r,,.. ..:,
301 (Ail.); llohd. lslaq v. MoId. tsGhir..l.LR. lljl \nitm lfc:lho Ddt v )ttr&ntrd Ron..1.I.R. Irjj iC.:$::utit(lironi..lr..l.l.R. t965,lf- r??

; Cil'r!.i A.I-R. J9.r!:

3 .r t!. It p. lt.
se,' :llnrxJcan1.. e.

i5.
!6
,i

'ill

!1.
9t-
3:.
9{.
95.

96

'Ji.
lt.

:I I ll,l.3 col. t.
Sr.ql,'Sr.ratory

;16, S (:. B:ll rr pr. .l

l:ljri ]J; .,:. ;i3 1r pr.
..1.1-?. .tr6t tj,. ldl i! p. .16+.

(trr:).v.lyi.,r r E1.
,1-f:. 1166 A::. :ir5.
,'rj-.l. 1162 P.rai. $0 rt i91.
,rJ_R- .!96' Si. r?9.

P:cksi cLo:td'o v. ur. nI..?. 1960 s.c. 195. s.r
,:n:.:r "r-J.n :!ii SC. lr-).,r ;r. I ?. ld.3-3 on }|. ui.
oi iill Ir. . . ' .:' i :: . : : i:r r : -rr. ci Ci -.

iirrr?rora:i!^ itr l d,,r (:rii;) tl3-llJ
?.337.
I p. 6;.1.

ijs,) Gu'ctrard{ Jinl^ v.
)i..:r.3riier.r!e D!,v:t

t$"1 
I

i0l. ]r. P. Daeit v. ..tg.I.I. Comnr. ,{.1.R. l9S, S.C. ;l,t Jr ir_ i }p_ ;ll. :ti bur .orrrisri'o:ic!,c' l,iiry.r, Bank AJ-R. r3j, )ro(t. :ts ir :.r ,I01 .'rlulhck Chdnd v. Su'flCro A I n. lj5; C.rl tr; ,r ,,1 .c 
^ ,.

r03. Rah CIand v. Ilil& Bnio AJ..R. rrEj S.C. t::.t .,i,,.-,.-^--;..."
10.L Csi;5 ( icsd v. Kudi tcl .lJ-R. l9s9 )r.p. rsr rI-.j1.) .ri p,l ri 

". 
rel-rez.loi sce_ fo-r, exzmlle rhe conEovelsy on cooLnrrr,s ,t-": 

"i t..',jir.' i".il.,r;,J.r:-L M-onr'ose (r.s57) N .L.R. sI;.qogrit r rrssl ii y,r.lii;-i",lp-^,
(!319) 2: r-,L.R. {5; StorE: 09j9) ?? Ji.L./'I. :9. e

lUS. See.Der.!ai nt the ratio er!.. 0930) t0 yltc LJnt. !6r-l$. (t nare l.ci.i,:,Jnn thc re?rinr ir Elsov! ia JLrirytudea.1 t-:s. S.rc rlro 
".iii..i"<1.. tc:

"10?. cE.5{Ll:n (1959) 22 ,}f.L-R.. i17 t:t c:ils ios p:r:..r: J1Fir,,^r&n.e (UC)t6:.
la3. r:rl:) .t.C.:,-;.1. /tnd .o!e th. arl.irivsis oi Juir!i:r-.1r f, :r,i, J,iJrFn 5)i,l'.'r ,-,.r' P.:. .-i-e: :t!ft) t.r_.:r <.i.. i,... _ ..-. . - - -' 

;,otl
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tteverth('less have pcr:uasive varue. we have seen above t}lat in India.judges have furri.rr distinguist"a 
"n 

oUir"r-iic;; i;";';""":.;iobservation", ',aD rrqument- proceeding on a 
"on"urrioni- "ni,,, turr_tative opinlon,,, ar.d contend(d thst the last tl]."u "." nit-ur"n otpersuaslye value.'.,

f iltr'r. Qiy1l115 rr India arc able ti, iavqnl a larlae n,.rmber of ruiesfor d.,t::rgurshrng ,rr.i appll,ilg earlier ,_.ase ioo, .flrrl ,,uo-b"ri" ,.lr"r-
itio-']\',:..,'d,arP: r r .\r'e tht, rrvo dccisions in aD,i .,,.,aY sin]:lar? 1:t fsirDe' r' ulJr ar;: .,.,.nt i olrrr of th{, reasoolng oi llt,.,case? L]itt sur_'rr\ur. .i tlit.,. L i:.rsrc rrrlcs a!.. srv.)ial tint bti,, fundintentaldistincrrilns.This r:iustratc(i Iat(,r

{j) The docrr:..,' ,'/ pTosp"crrue ouerruli'rg
1l Colok No!l; ,,, prrnjob ihc Suplerrre Coun heid thar parirame.!

cannot amcnd plrt iII o{ the Constitutios. so as tc take 
"*uy oaabriclge the fundarrcrral nghts con{errcd by thrs part. tJ-if, ir' :rab,"-menr were tc be r:rr:en rerrosDectjye efiect ias all judgements of thecourt musr be) bc. ruse of the Blackstonia, i.i,r, ii,i:i"ig"f rnu..ty,ieclare the larv. i:.,: Firsi, Fourth and Seventcenth Amendments andwith them a large nL:mber of Statutes r.lr"t th.:, ;;;; ;;;;;;;';" Or*tect, lrould becornr vltra uires lhe CoDstitutio;. ti,u Court ti".efOreauled that tleir ;Lr iqemer,ts rvould only t.u" pro.p"aur" uf""i.,,. n 

". 
Court emphasised :hat this tcchnique 

"t 
p-rp"Ji,"-"r_r-r',i1r,, *oufa

\1"^Ll.ll.,:ld only D\ rhe Supreme Coun ard limit*d :o 
"orrstiiutionrr I, matters. This doc,.: rrre was e\.olvcd in America *ir*"-,i *"a'r*O i^

\ l-t':n'"tl:' v 
.wci' ez (1965)."' In that case the coun n.as anxious toensure that alreac.. . ompieted

or. th e ru r i n g i ; : . 

" ; 
"i' ;"i;l.I '_;lff ':,ll:.t", i;::il""i":il" H:rules about self-i.cr rminarion in State criminal trials. As an idea itis very just as it iecognises tlthei.nir.a-;;:;;,;:{;:,,:i;r:#"-ftTirJ"ll:r-?,-i1.h;if,:--

['1:]::*"'.1:' :o:'::l::li:'". rn eogr.ni i'"";.il;ii,:;' ;;;i;:lu,lcurc seruement where a 1966 decision of thecourrs had altereci the rules relating ," a""lj"."r, "o"""ni.il

ccdcnt (1952-3) 2 Unit,. o!,1nnual L{u R.uia! 30t.:il Subba R.o J. nr I&;9: W:ncioo J. at 1&90-rl Bactrau'6t.I
501

, rWanchoo J. for Bharqrvi erd MiIc. JJ) werc against tha,r'. erruling. Subba Rao J delivered h.s judsehcn t lor Shah,i'nidialinSam JJ as rvetl

SX.AMTNATION Of S([iS 09 ltr JOirsfIC r!CI!\;Q .. 95 : 5

Wr are not conc=rned i:re with tre :,rider implicaiioAs of ,}lis
J.ipect of Golot lVctlr's cast rticb are discussed elsethere,". but w.e

:hall concentrate oD two msb poilts.
Fi"st, t}re Court has i! f.rt used tbe doct-rine of prospc,cti..,e oi,er-

ruling in several cases, even though it bas not adr.irted that it nrs
rlone so. as in Veflkotatctrrns v. Mcdros',' where the Courts hsi ,lc,
,.lare<i the selection proces: of candidates for certair. ci.,,il posts :rliru
r.ires the Constitulion. Ilut Das J. strcssed thai 5ince ir ',,,.a5 niri 6p5-
jrbl(. to dc(lare tlte selectioa ol all the ca-rdiCatcs vo:d. a pllcc rrlilid
l:e found for the petitionei wilhout relerence to c()mmunal roriiiL.:i.,,.
.\gain in a sirnilar situatiou. b P. Rajer:dram v. Ilodrcs"' Wanclc.o J.
rgreed to let currcnt selectiai strnd',. sven though -\ey were rllro
':ires .A-rticle 14 of the Cot6tutioo. In B. lV. I'euari !. Ijrion::' th(,
same judge made an extr€D€ly inU-icate er poste focro calculatior to
reriuce t}le number of vactacies from forty<ight tc Iorty-three to
hold '$at the petitioner bayiog no right to the post could not u-Dset
existing appointments. Ageir, in Jagdeu Sirgh v. J.K.::, in connec:ion
u,ith a preventive detentios ,oauer, tbe Court was faced with a siiua_
tion where certain rules had been charged because the Suorene
Court overruled its own la.Iier decision on a panicular poi..:.r.!
Wanchoo J. gave the authqities aD opportunity to correct their e-or
and justifred his ruling o! lte grould that they could not poss:bly
ha!'e anlicipated the Court's clanging its mind.',. (But, WincLc-c J.
.roted against adopting tbe dctrine of p.ospertive overruling in G..iok
Noth's case)."t

Secoldly, the actual &ctrim o{ prGpective over:uling has..ceen
qiven a curious twist in I[iia- It should logically have foiioweci j.rat
*re Amendmenrs declaled iuvalid by the Supreme Court in G:ic_ti

r22- Scc I:r- 120 at pr. 8 p. 330.
1,zl. See f-n. 110 suprG
rzd (1970) I S.C.W.C. 100. Sce & Ilarayar tyci' v. Srar, ,1J.P

D!. 6 but norc Orc diss.n! a l(.rher. J. sr i25-6,

Narh's case sbould become bvalid after Febnirary 2?, 196? the date
- *ofttre.,GoLcJcJ[cth-decisiqEiut-i!-?tscrrts 

case Shah--J. on-be:a1f
oi the Supremc Court ruleil that the Ameodneirtr a:i r,.la i,)v!l:d =\enprospectively, but that the lpwer to arieDd part III to ilfringe F.urada-

11l. S.e infr!- 
',8 

f,.
u5. AJ-R. r95t S.C. 229.
116. Ibid pr. +.5 p. 229.
r17. .AJ-R. .196t S.C. 1012.
U8. Itid p!. 16. He adraitted tha th. basis for s.kction wis r.tr,o ui,es i;rclel{: pr. 13, p. l0l?-
U9. AJ-R. 1955 S.C. 1,(}0 at p4 1
u0. AJJq. t958 S.C. 3Zl.
14. the deciti,m in Sadir. Sirll v. D.lrri ,dninirr,ado,! AJ-R" 1966 S.C. 9l x.as

ovErnrlcd iD P. L. Iar.JErrd y. Unio AJX- 1967 S.C. 156;.
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For a good .cco.
LnnguaSe of and
Wesl.r,r,{url,otio
A.If . 1967 S.C. )r
l?23. The lasr ts
use of prospecr.rvc
Sil(ri, Shelsr and
J8l U5.618
J67 UJ. 6€. Set
overruting (196G)
See th€ S€co,Ld I
(1970-71) &red A

n! of the lanSuiB. used ir ori: aft! se J. L. Monrrose, .iotation ,or tie Doctrin€ of prc

H'$il.';r'r"H"; Reali'rtit iurispmJonce and prcsp€crivc

rvlr Kerc- !, rttrs.3, 19i1.
?drhdErro'v Co,,:hi!ri.r., lor Adrnir*tn:ionrr. the reco.nh.ndalon "r pr.2l p.9.
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] P.ulo declered by House of i!r& in SxE.r p.crog. Cii/,{ (I8$) lI CJ. & F.. y .,.!4Jr s.bna, v. A. sd..,nor. & co. r&i. rrggtr ei. rj * ii.. --. *
i. riu comni,,ioa fier,.rr are69 ro. :r, !r. so; *; 'c-i;;i;;;Io co,,im,,-ltotr n-.oo,r ,196, No. M.a lsSlJ I lC kel nicorlr ir:;j i.p. \3?.
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ECO ExArrulattoN or SoME or rne .liinisrrf rriiilrqur.s i?
prctation would produce an absurd result.' The third is the use of well
known Common Law presumptions: it will be presumed that a statute
dor:i not exclude t}te jurisdiction of the Courts, bind the Crqwn,
delegate excessive power or impose unjustifled 6scal or penal bur-
dens,

'I'hese thrte rules ari rrsponsible for tbe existence of a system
of lnterpretation which uses the rule of literal construction as a modus
operundi.'The Indian Court has lollowed this system, ma.king oc-
casional changes, which are by rio rneans iDJignificant.

(b) flle ,trst es.lpe toutei Hegdorts ctser

The Supreme Court h8s always accepted the Rctioo that the
objmt ol statutory interpr€tation is to ascertain the intention of the
legltlature. It has recantly observed: "It i5 a trite saying that tlre
objict of i[telpretiEg a statute is to as.ertain the intention of the
leglrlature."'

The Court has aleo acc€pted the corollary to this; "(T)hc first and
primary rule oI construction is that the intenti,)n of the legislature
mttrrt be lound in the words of the legislnt'rrB iisell.''i

Courts do not want to go intc the "rt.rl" iDtent of Parliamenr.
although it has been recently suSgested I,hat the'/ tio.'" The Supreme
Colu't has made it clear that they will not lill g;ps in a legrslative
cnactment," gather the intention of the legislature from whit they
fall.d to say,r' or add words; but lollcrv thc narural.r! liieral,i. and
grilrnmfltical meaning.'r But in the last t\ro cases cit€d the CouJt

rrenbl Rights rvas declared invalid aod that the Couit would declare
iolgfirt any luture attempts to amend part III Thus it appears rhat
prospective overmling in India has come to mearl a warning by the
Suprene. Court, and that existing statutes though void shall i" p.u,r-
Irled.to be valid both retrospectively- arrd proepectively. In 'Golck
-Vath's case, apart from Hidayatullah J., tbe malority did not even
era-mine tle pmvisions of the statute to det€rr;e which parts of.tiem were invalid and seemed content to deliver a warnini to t.I.e
legjslature as regards the future. This.approech of the Coiri-maysell have been dictated by the fact tbat invatidating the .{mendmens
eeen prospectively would have led to disasEous results. But once
again a broad principle seems to have emelged from a pioblern case.

(9) Conclusion
Thus the Supreme Court aud High Courts have on the sur-

face adhered- r'ery clcicly to p;ccedent. The merit of following earlier
detls:oDs and not disturbing the hierarchy of precedent is recognis€d;
but at the same time the Coult5 have devised ways and me-ans ol
dis-tjnguishing earlier case law. The Suprernc Court has made an
ind-ependent contnbution to the doctrine oi prosp:ictive over;ulins andJ:jian Courrs gcneraiiy have made 

" 
u".y'rJuainl ."1 

"""i:url-tj.ir to the Common Larv rules on precedent.

l Thc Supreme C.urt :lnd Slatutory t[terpretrtirrr
(c) Ihe Suorene Courtr ord th.e Rule ol Lit/lto,l llltetpretalio\1
To some extent the Supreme Court disptays the dil;mma thata:v uourt faces if it follorvs the rule of literal lnlerpretation but ajsot"ies advantage of some of the common Ln* 

"r.rpJ;;;;;'ti:rl't,"r"n::ie the rule bearable. More recently, thc English ,na S"otrirt, 1",,Cornnrissions have proposccl an easiei way outina suggestJ ii,", ,rr"
:lrlr' 

bP chinged drJstrcrll],. it not abandoned attoge,.tr-e"r; fi" ilrair.!.ur'!s are, hou'ever. bounci ty t}le rulc and havi mide. juit usc of-rr. .'s.iD.) ra,'tc:" tl.' iil rj ,,.r.:n I-:r\V ::..i.t.a:iv Jdririts_
i:r'st-, s:js3p1' rolltcs arc cf lhree klnds. Tl-t .yirrr ir'a ."course t.,:h,. :iri. rn IIerTCon,s.cJ. (i5g.l), which allou.s ahe L-ourt io-"*.ni,-,nfhe jiiliuie rn ris ',lctel hisrorical pc:sp.cti.,,e., Ttra a"aon,i-r"irl", tna si:!aIion *.h.-t.e llr,: Couri uses the irgument tf.rnt 

"n." 
otfre. ,nter-

L

a.
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ll

t0

8oe lor cxample Shfnr Klrlorn Deol v. P6.na Mrn. Corpn. A.l-R. t966 S.C.
l6?t at Dr. E p. 168a
To th. lrLnt io wldch thLc dercribr,s tlrc:r.tu.l !d$. ihb ltt.ment h an
.rag8er.tion. But lt l,r r f.lr (l!.rlrptjon oi :h i:dicial process.
(lSt{) 3 Colce .llrp. fr"
P{t SarLr! J. in .S. In. lndLr/rid! v. Ssnrp Si.,rL.lJ-R. 1956 S.C. !{6 at
pr. ?,3{6.
l1r: Cair.,rrrqi,tkar-t. K.nai Lnl ,,. P^({ii.:,j,!J} ,9ir i.(. SO- ri 9tn
,rrl.7.
ncr [\.hnmg LJ. in Nayct.n 5r. ItclLo r iiCr-'. v tr,ry,,a C(..,ln. rtg:n)
J .41, E-Q. l:3llj Jn :prFrl nurr thc corn.a{iL\ .( L, r,l Sirf,,n(i:t ulSZ) .4C.
lltr rl l9l. But s.. ako lhe c1,:rm.nrs cf ih. i^ir C(i.,,r:ir"n/r \inllr fn.3)
rt p. :3-3;, wh€r. r dilftr.nt ipprar.h is iu(q:srcd
l'er Ram3swami J. in NS.S. & (;,1 I/. v i.l. (.',\1'. ..{.!Jt. 196, S.C. t062
.rl pr.9. liti&
l'cr lleg,le J. in Amdlgaadrad f,ldclicilli v. At'r,!' MLn .l.t.n. t969 S.C. l3?{l ur. 14. :3{.
P.r Sh.lr! J. in S.'. Rl! Co. v. Wotkrar, Urion Jt-l"it. Igiii .S.C. SLt .r or. 8
D. Sld citing trom Sebrnan v A Silo, att J. CG (ltO?) .t C Zt
P* HeXlc J. ia Bkgu,aa Dr! v. Pcr,! l{.r}r ,lJi. Jlio S.C. 9ll rr o,r. ?
p. 9d7 (or r U-P. !"ot c.nt ol ma(rcr). I'or l*(kJro,ln,t ler Sri Blugillcn v.
8.7r<i!rnd AJ-R- 1965 S.C.1?AI.
Prr Srrkrr J. in lr.p. v. lt:iJ.'u r. Lr.tdd A.IR :46: S.C. l59:t il nI. X D. l3i(rn ihDortant ctir on th€ Ia','oi FrlSrr--y ,^l rtler:.,1 ro :rtl.).

i':c^ilnt d[ thc Supmm€ Corrt 3nd strh.tory rntlr-: i::acipld$ ol s.atitorv ,.eEr.lorion (..\Ulilsba.j)
use in th,.) r$aiD porr-t965 r€(.rlncrt so {s oor Lo
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1 ARANTULAYvRSNAYAK
(1988) 2 SCC 502 ( 7 judge Bench)

BENGAL IMMUNITY V STATE OF BI}TAR
AIR 19s5 SC 661 (dE. 6.9. t 95s)

N.ANDA KISSORE V STATE OF PUN.JAB
(1995) 6 SCC 514

DIIANAWA-II'rRI DEV v UOI
(1996) c scc 44,4-t)
( 3 .ludge Bench )

Only essence of the decisj.on and it.s ratio isbinding ar.id not every observat]"on found therein.

5. SARWAN SINGH v UOI(1995) 4 SCC 54[

....,'A coordinate Bench cannot lgnore a dectston
of another Bench rn an earlj-er case. A larger benchcan only over' rule 1i. -A '.decision,, means only Ehereason for Che prevlous order and noE the ,,operative
order".

Per Venkaracheli.ah. .t

"Norma1Iy, even an obi Ler
be obeyed and f o lIowed "

WORXMEN v DBAnt{APAf, PREMACHAND
AIR 1966 SC 182, (1965) 1LLJ,

dictum is expected to

t) MUNICTPAI, COT4}TITTEE v H.a'ZAEA SINGH
(1975) 1 SCC ?94

"Even obrler (li.cLum of SC shoulcl be accepted
brnCing"

Per Ahmadr . C. J .

(5 j udge bench )

as

facEs, is to be

'The doc!rine of stare decj.sis has hardly anyapplication t.o an isolated and stray decjsion oithe court very recently made and nol fo11owed".
per Das, J

Leadj-ng case on Art. 141: 
(7 judge bench)

"SC Not strictly bound by j.ts earlier decision,,

"Overruling of an earlier decision may be done !.fit rs" manifesEly wrong or erroneous and thepublic i nt e res t,, demands reconsideration,,.
Per. N. H. BhagwaC i . J

1

Per Krishan Iyer. J
i3 judge bench )

668

3

"Any sLaEemenl- noE warranted by
ereaEed as obi ter observationr

per P. B. oajendragadkar. C.J

(A Good Case for goodheart's "MaEerial Facts")

8. AIII'TEDABAD ST XAVIER'S COLLEGE SOCIETY

"The advisory opinion of SC under Art. 1.43 is not
bj.nding, alLhough iL is of great weight. The 1aw
declared on tlle same issue in a subsequent
contesEed caae by the SC would have a binding
ef f ect.

Per H. R Khanna. .l
(9 judge bench )

"SC i.s not mereLy interpreter of che 1aw asexisting but much beyond that. The courE as awing of the state is by itself a source of law.The law is what the caurE says it is,,.
per punchi . J

4

Per C Ramaswamy. J
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u
earlieet times the.ludges of the kio6's courts hove beeo a srnall
arrd compact body of legal expert8. 'l'bey heve worLed together
io hormooy, imposiDg their orvn viervs ol law ond juetice upoo
the whole realm, cod esteblishiog thereby a eiogle homogeneous
system oI commoo law, with Iittle iuterlerencp eitber {rom local
cuEtom or lrom legislrtiou. The ceDtrslilotion aod conceotration
oI the administratiou of justice in the royrl courts gove to the royal
judges a power and prestigo wbich would have beea uaatteiaable
in aay other syslem. The eutbority oI precedeots was great ia
Eagland bocauso oI tbe power, the sLill, aod the professionel
reputatiou oI the judges wbo made them. Iq Eagland the bench
has elwoys givea iaw to the bar; io Rorne it rvas the other r*.Ey
about, for in Rome tbere wa8 no permarlenl, body of profeseional
judges cepable of doiug the work thst has been dooc .tor
centuries io Englaud by the royal court8 (c),

ln recent Ieers tho value ol the doct.ine of precedeDt hr.
bcou ouch debated. SoE6 connents heve abeady beeo
made upou tlre subiect iu this snd l,he previous chapter, but r
fen' nroro geoerol observations will not be out of plece, lr is
Deceasary to point out th8t, the phraoe " t,he doctriae ol
precedeot " has two meanings. ID lho 6rst, rvhich mav be
cslltid the loose meaniug, r,ho phrase meone merely that pre.
cedents are reported, rnav be cited, ond will probably be
follorved by the courts. This rvtrs lhe dootriBe ihst prevoiled
in Dngland uDtil the ninetecoth century, nad it is atill the ouly
sense in whicb a doctrioe ol precedent preveils oo tb6 CoDtiDeDl.
In tbe second, the Etrict mcaoing, the phrare tnesDs thot pre.
cedeDts Dot only bave great euthority but mu8t (io certaio
circurnstaace8) be follorved. This wse tbo rulc developed duriog
tho DiDeteoDth century eod completed in rome respects duriog
the t*'eDtieth. Most o( ths srgumeDts rdvoaced by rupporteru

- 
(c) DlnDg th6 Middlo A{rs. .l!hcu8b cr!.. F.r. r.F)rtrd rD !h. YGrr

Bool.. tbcr. *erc cooridcrrLl" rrrirrroo; bclwc.D dit.mDi M98., rod rr wrr
hrrdly porribh t cii. prcc(d.br. b, Dsnrc. IIo*.r.., thc l.{ rr. d.y.lop.rl
b, lh6 judS?. !brougb ubc.c.,Inullrion ol rrrditlon. rrpr..tcil. lor rn.tlDce.
ro tbo pr&licc ol upl,ol,Ing cer!rio !ypci of * t !Vi!h !bc rDv,ntroD ol
prrDlrDg. reporti b.crr!. .t.od.rdi..d..nd il b.c.[t. thc p..ctic. !..trc Dot
ool, IroE tlc rDoro or ld. cootcElpor.Deou. rcDorta l,o! rlro lroo tba Ycrr
Boo!., Ehicb r.16 oop re.rlrbi6 ii .ttDd.rd ;not.d .ditioar. Tb. Eodcrn
tbco!, lhrt pr.crdcntr r!. rb.olur6l, biDdiox ri.. h.?dl, ..[ted b.forc rh.
niD.!..Dth c.btury. F.. T Ellir Lrir- 'Tha flr.torr ol Judici.l Pr....
d.D!" (r$o) a8 L.Q.lr. D7. 8r1; (losl) r? rDi..r. arri'(1992) a8 ibrd. 2ao.
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Tsa AurEoBITr o' PBECEDENTB 2t

ol " the doctrioe ol precedeat ", euch as Eoldswortb' will bo

iouoi * tuopo* the iloctrioe io tbo looee ratber tban io tbo

;;;;; -"";;, while thoee who sttsck it (such ae Dr' A'. L'

OtU"t 1 attick it in ite strict aod usver io its loose meaoiog'

ilug tbc two sides sro lese st Ysriauce than would appear on

;;;;.;;". The real issue is whetber tbe doctrioe o[ precedeot

;;"1; b" maintgined in its strict eenge or whether wo ahould

.""*i 
" 

the loose sense. There is uo drssatisfactioo witb tbe

p.""ii"" .f "iring "o"u" 
and of ottaching wcigbt t'o them; tho

iissetisfsction is with the preseDt pract'ice of treuling Precedenis

ss sbsolutelY bildiDg.
In fsvour of the preeeut practice it is eaid thst the Practico

i" o""**y to 
"ecu.u 

tho certainty of t'be la!'Y' predictability of

decisiooe bliog more ihPortant lbaD aPProtixoation to aD ideal;

io] t".y ,o""'titt"ctory decieion csu bo roversed lor the futuro

I'v statute. To tbig it may bo replied tbst pre8sure oD

i'orliameutary tta€ is so grest thst ststutory &meEdmeut of the

cormoo lg*'-ou eo adequate ecsle ie not to be looLed lor; olso

ou, 
"rpuri"oce 

of statutory e@eDdmeDt io tbe past hae uot bsen

h"oov. Wbeo Parlisroout has iot€rveDed to rectiiy tbe errors

oi'tU" "o--oo 
law it has almost alweys done so not by cleao

reve.sal, but by iutroduciug erceptioos to tbe coomon'law

.ut", o. tt besi by repealiog the commoo'ls$' tule subject to

"r""pri"tt "od 
qr"li6c"lioo". S'hgt is needed' it is submitted'

i. " po*"t iu tbe judgee to 6et right their own mistakes Such

" no.te. do"" erisi st the moment in eorne degree lor e Eigh

Co,-r* judge mey re(use to follorv another Eigh Court jud86'

u UigU", Jor* may overrule a decisiou in au ioferior court' aDd

.oy court may reatrictivelv diBtinguigh ao oboorious precedoot'

Brt thu p.o"""" of overnrliog is oot in itself aD sdequete solutioq'

lor it ie poaaible ooly for o higher court' and thus involvee

the litigaut iu coneiderable erpeose 'lhe Po!\'cr of re8trictiv6

diatiuguishing i8 also unsatislsctorv becsu8e it leaves the

" distioguiehed " decision standing and thus in many caso'

istroduceg uDneces6ary re6nements and even illogicolities into

the low. Aleo, the neceseity lor ilietinguishing sometimes leade to

ortrsoldiDary looDtsl SrEueatice' oe where a court distinguishos

a plecedent by "rpp*irg 
lects io Lho PrecedeEt that weto Dot

ltlted i.B tho rePo.t
143
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It may bo repeateil that the preseat rules do uot alwavs
promofe the certaioty of legal admiaiatrotiou thet ie olaioed I;
the'n, Ior it depende very much upon tho strength of the
particuler judge whetber he will reatriotively dietiuguiah o decieion
that ie tacboically binding upou hi.o.

Ae a compromiee between the two opposiog view8, it is
submitted'thst th6 strict doctrino should be reteiued ia eo lar
os it binde a court to lollorv the decieioDs of 6uperio! courts, bui
lhst courts ehould ceaeo to be bound by decisioue of courts oI
co.ordiDste jurisdiction. In otber worde, tho Court ol Appoal
aod Houae of Lords ehould be given the power poesesaed by
Bigb Courl judgee to reluse to follow their owu previoue
decisions (d).

Accordiog to the older theory the common law is customsry,
oot caee law. Tbis doctrine may bo expressed by soyiog tbst
aocordirg to it sll proced.Dts sr. d6claratot-, merely, and. do oot
maLo tbc lew. Ealc for example eays iu hir HiUoty ol tho
Common Lau:-

" ft is tru6 tbe decisious of courts oI justice, tbough by virtrre
oi the le$s of this real& they do bind as s law betweeu the pertlre
thereto, os to tbe particular case iu question, till revened. by error
or sttsiut, yet tbey do uot meke e law properly so called: lor that
on)y the king and parliament caE do; yet tboy have a great
weight aud authority iu expounding, declaring, aud publis-hiog
whst tbe lsw oI this kiagdom is; especiglly when euch decisious
hold a coosooancy sud coDg.uity with resolutioue enil decisioor ol
former times " (e).

. O! this view, sny propositiou of law laid down by a court, d
however novel it nray appear, is io reality only sn aftrro;tioD oI 8r {
already existing rule. In the Court o! Chancory thia doclarator;r itheoryoeverprevailed,ooriodeedcouldit,bavingregariltotbe
kuown history oI th€ system of equity adl-oiaister"J byiU"t *r.t. 'l

iiy:?,intklTlki'.*:ql..L,fiTi,ltitru'i#rl*:'*i#
*+l*iir'r;iti:i*l*hf,*srTn !" * *

1{.(

rod
Cu
106:
888 i
I/o.tt

TflB Auraoarry or Ptrczosxrg u
There could be no pretence tbet the principlee cf equity wero
lounded either in oustom or legislatiou, for it wge a perfectly
obvioue lact thet tbey hsd their origio ir judicial decieioos.
The judgmenta of esch CLaucellor rnsds law lor himsolf aud
h16 8ucce8so18.

" It must not btr forgotten ", says Sir George Jessel, ,. rst the
rules of courts o, equiiy sre not, like the rulea oI the common law,
eupposed to hevo boen establisbed frorn tims imoomorial. It iE
perlectly well ktowu that, they bar.e beea esteblished from time
to time-Bltered, lmproved, and refned IroE ti-Eoe to time, Io
maoy cases wo know the aamer oI the Cbaocellorr who invonted
tbem. No doubt, they w€ro inveuted lor tho purposo of secur-
iog tho better administration of justice, but etill thoy were
ilvented " (/),

But the declErrtory theory ia equally inapplicable to courmo!
lsw. It ie clear that judges do more at timos theo epply orieting
rules: sometimes they wideo 6nd exteDd a rule oI law i eometiurol
they dovieo e rulc by rurlogy *ith aa eriotiog rule; sud Boootimeg
agaia tbey cresto tn eatirely uew principle. Courts tbeo bave tbo
pover of developing tbe law at the ssme tiroe tbat tbey admioieter
it (c).

Judicial decislons may be ilisti-ogui€bed as authoritative and
perauaeive. An ruthorltative precedeot ie ope which judges muet
(ollow wbether they approve of it or dot. A persuaslve precedetrt
io ooe wbich tho judges cra uuder oo obligetiou to follow, but
which they will trL6 lDto consideratioo, EDd to wbich they will
cttsch such woiglrt as it geemg to tbem to ileserve. It depeods
lor itr influenoc upon itr owo meritt, not upou say legal claira
wbicb lt hu to rocognition. Iu other worda, eutboritative pre.
codontr are lcgcl rourcoe ol law, whilo peraueeive precedeDts are
mcrsly hirtoriool.

The rrrthoritsl,lve precedents recogaised by'Eaglish law ero
thc deciaioar ol thc ruperior oourte of justico io England, witbin
liaitr rbortly to bc rtetad, Aoong pereuaeive precedeote are
tbo follo*ing: *

A R. Ho)ht (1870) l! Cb.D. rt p. ?t0.

i?*,"",.j;fi,,jflf lil,t[ij,';.iqr1#;l ;'af :ily,'",1:fi,i,s"":,.",:
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f'nrcrossr

(I)I'oreigD judgmeuts, eod n:ore espcciallv tbose ol

Americeo courts (h).
(!) The decisions o[ supcrior courts in other portions oI tbo

Com:nooweglth of Nations, and of couotries uotil receotl5

belor,ling thereto for exanple, Irish courts (i).
(lit 'l'he iudgnreots of the Prirv Council when sittiog ae tbe

fioal court of appeol lrorn otber m"obers aod part8 oI the
Corarrronweolth (l ).

(4) Judicial dicla. that is to s8y, statemeDts ol law wbicb
go bt.r'L,nd the occasioo, snd lsy do\rIr a rule thai is irrelevaot
to tb{, purpooe in bond, or is stated by way of aralogy merely
or is r,;urde<l by a )ater court as being uoduly wide.

Prrsuasive emcsc-\', similar io kind t)rough much )ess io degree

to tht instaDces eDumerated, is attributed by out coutts to tbe

ciril l0\' aod to tbe opiDioDs oI tbe commeutators uPoD it; slso to
Englisir nnd AmericsD texlbooks of the betier sort, Eod arlicles in
)egal J.c'r-iodicels.

Ttrr distinctioo between authoritative aDd pelsuBsive prece-

deots rs reodered somewhgt difrcult b.y tbe fsct tbst tbe sgoe
preced' xt Eay be suthoritative io one court and persuasire ooly
iu aoot\er. Thus e decisiou ol the Court oI Appeel is autbotitative
for the Higb Court but per6uaaiye ooJy Ior the lloutt of Lords.

The Judicial Committee of tbe Privy Couoc,l doea oot
recogur.e aov precedeols exsePt os persuogive, aDd nrav e!eD
rehear,lLrestioos 86ectiDg property rights ([).

Sir ,J0ho Selmoad stteEpted to solve tbis appareot coDtrE-
dictioo !,5 distioguisbiog bet*,eeo persuasive plecedeots aod tboso
tbat, thr,ugb sutboritative, are Eo oDl.v conditiooally. He thougbt
tbut wLrreeg a loreigu ludgmeoi ig oever oore tban persuaaive

(lr) Cn,tro r. n. 088I) 6 App.Cs!. 2{9; Scatarna'go t. Slo',lp (1880) 5

C.P.D.3ir3: Coty t. But, (1682) I Q.B.D. .169: Mlhrr.r (or Donoglw) r.
St.!.nror (1932) r..C.598,6I?-618i Hoyn.: a. H aroood [935] r K.B. 156-
157.'l&3. 10?. But rco Rc.\ritrosfl (1888) {! Cb.D.330: Fcnd.t i. Mildrnzy
i19361 

^.a.25.it) ll. I'o..ont (l8t'r) tg Cb.n 62: Dlci.roDr ol th. Iri!b Court.,
rbou(b .,):rll.d to th. high..t re6pect, rr. Dot biDdrog oo EoSh!b judSc!."

(i) Io l,aark y. Scott (16i7) 2 Q.B.D. 375 s! p. 380. il i. t id b, thc Court
ol rppesl spreliog ol BUcb r deci6io!: \f. rr. Dol bouod b, il. rulhorilr.
but s. o.. I hrrdly rsr ibst $e 6bould trcst EDr d.cilioD of lbrl tribunrl *itb
tb. cr.st.-r r""ptdr, "ia r.t-rcG rt qr could rgiec rith it."

(k) R. ironrt.tt.d Ciril .c.rionl, lh.lond) Cor p.tL'otion [rE]91 A.C. 2r2i
M.tcantilc Bonk ol ladia t. C.ntrcl Bdnk o/ rndia [1939] A.C.28?; W. E.
RrDtJ, ' 'l h. FiDrlirt ol l,,rr Couocil Dccisionr " (1926) I Cr!. Bu Rcv. 30?.
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for Englisb courts, a decisiou oI tbe Court oi Appeel is alwsy8

euthoritetive. For lower courts, BDd lor the Court of .{pPeal

itself, the sutbority is absolute; Ior the Ilouee of Lords tbo

eutbority ia ooly cooditiooal. A cooditioually authoritstivo preco-

deol was ,de6oed by tbe learoed autbor ae followg: " In all

ordioary cases it ia biodiug, but tbere is oao speciel caae ia which

its &utboriiy may be lawfully deoied. It may bo overruled or

disseoted froro, when il is not merely wror.:g. but ao clearly end

seriously wroog thot, its rsvergal is demanded in tho interestg of

tbe souDd sdroiDistration ol justice. Otberwise it musl bo

Iollorved, eveu tbough tbe court wbicb follows it is persuadod

thst it is erroneous or uDJeasou&ble ".
The lslue oI the distinctioo is doubtlul. First, a tlecision of the

Privy Couucil, the compositioD oI wbich mcy be practicall5; the

ssme as the House of Lords, may hale B \!'eight greater thao thai
oI msDy s Eigh Court decision: yei the 6rst, gccordiag to this

ciossificatiou, is merely persuasive uhile the second bgs con-

ditiooel authoriti. In Isct the courts of this country may attach

much more importance to the first than to the second. But
further, the ilistioction hardly represents r,r'itb aecuracy the

practice of the courts. Ior *hile higher courts ofteo pronounce

themselves reluctsDt t overrule lonS.steoding decisions of lower

courfs, their attitude is that the! ought not to do so rather thsa
thst the, conlot.

\\'here in fact I precedent is disregarded, this mey take two

form-s. The court to rvhich it is cited may either overrule it, or
rnerely refuse to lollorv it. 0venuliog is 8D 8ct ol superior juris'
dictioo. A precedent overruled is de6ritely and Iorma,lly ileprived
of all authoriiy- It becomes uull anil void, Iike a repeeleil e'atute,
sod g uew priociple is authoritetively substituted for the olil.
.{ refusal to lollow a ptecedeut, oo the otler haad, is ao act ol
co.ordioste, not ol superior, jurisdiction. Two courts oI equal
suthority h8v€ Do po\\'er to overrule eech otber's decisioos. lVhere

o precedeot is merely oot lollowed, tbe result is oot that the later
authority is substituled.[or lhe eerlier, but thet the two stend side

by sido cooflicting with each other. The legal autilomy thus
produced must be solved by the act of e higher authority, which
will i-o ilue time decide between the competiug precodeats,

Iormally overruliug one of tbem, 8Dd ssDctioDiDg the other 8s gooal

11? 35 --,
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whereas when a case is overruled ir the lull sense o{ the word the
courts become bound by the orem:liog cese not merel;- to d,is-
regard th6 overruled csse but to decide the leq. in tbe precisely.
opposit3 w8J.

. O:eEuli:S Deed Dor be erpress, but may be ioplied. TLo
doctriae_of implied overruliog is a co.qparstjvely recent deselcp-
meut. Un'"ii rtre 19.10's ii:e pracrice oi tbe Crrurr, of Appesi *.as
tr: Icrllcw its cr.l prerious decisioo ctes ibouglr il o.rrs roeuiiestty
incoosisteui q.ith a lgter decision o{ t5e Ifousl oi L.ords, pro.iled
thst it hud Dot beeo exp,resslr overruled (p). Lor.i \\'right, ,- *
ceso in rhe Elouse of Lcds, questioued tbe correctoes! of .ois
attitude, and in I'olng'r Carc tbe Court ol Appesi anrounced
ths acceptaDce of a nes priaciple. This ie thet the Cour: ot
Appeal. is oot bound by its previous decision iI. thougb not
erpressly qverruled. it csnnot ..6raDd qith " e subs-eouent
dscisioo o{ the House of Lords (q).

The law. so leid down for precedeots io the Court of Aooea.l
applies equallv to precei€a,ts ia the Court of Crimirsl ..fpp."i 14end Divisiooll Court (l), *.bicb cease to be bioding uooo ,ir.
courts coocersed if impliedly ovemrled io tbe Lo:de. Esec s
lower court could reiuse to {ollorv a d.ecigioc oi oou of ti..u
courts wbicb bas beeu robbed o{ its authority in tb:s way (t).

(2) (Pcrlape) afinaol.bt or tcocrta! on o d,iffctcnt groind. \l
sonetimes beppens lhet a dec,igiou is c(Erro;d o. .l""".red oo
fPPeai -ou 

a different poiat. As au oraoplo. supposo thad e cssois decided in the Court of Appeal ou ground e, 
"oa ftuo .o**

on appeal to the Ilouse of Lords, which decidee it oo g-(ou!j B,
uothiag beiag ssid upou .A- What, ia euch. ci:cumsL""." i.
the authority oi tbe decisioo on grouod A i.n ttre Cor,:t oi .{ppear?

,,. iii i lri rt {s}j;.'"",,fr',,;."' f 
,;i, n ::;X i,,?;'i,# }; .[19{61 r.{ll E.R. {?9 (c-A.).

k) .8. v. Porrcr [10{0] 2 EB. 1:8 r! l3r_133 (C.C-r )(rl IognghurDdrd r. Lufri, (tg{g) f f,.B. 35{ rt 36r.
- (r) Cormon y. crolr ttb{f]' E.B: et -i;;tZ ck.c (ot,c Ticc\ t.
icldr.lt_[1950]-.P. 2s3..'d.cdiog rbrt ..rhcr_ i 

-d;i;;' 
.i'i;. ';::i. ,,

l:i!i -.1r.,0. rEt.rprrtrEoq d.s prcrdaor -.bic! tb. Eou.. ot Lcj"--tr-::Dot6. !o tavc D.eo ralatabcD. dtbouqb thc Eoorc crprerecr _ 
"rl_", "" 

.=.poi:t cov.r.d bs rbc C-A.. rtc rics-rioo "r .r,- c -r.'i.-il1_:!''l;".Y"..
rurbont, .r?o ror tho Ei{b c"... 'tl."i*.c^l'.r,: *=':1_"j ,tj"".;
;"T,,,'',X':;;:,1':ri:,*,t'ri',-.fi 'fi f-ffi '"f.#jt":.i*M
irrcll. nor toc:J._ by. r dcacioo "t-rt c.i. ;; ;^;;;;=; i,"; __-.d.cruo. .,[ !b6 Irrd.. i. . p.,ir!.rrn;g So. Irt.i oa ;.'11-,;;;;;i.

,

low. Iu tb toesntiue tbo matter rcmaios et largo, ud t.ho law
uncertiin.

Ae wo huo seeo, tbe tbeorr oI cese lsx. is that e .judgc does
oot m8ke law; he raerelr <ieciares rt; aud the orcmrling o{ a
prrvioua drcisioo is a declaration that the supposed rule oever
rras law. Flcnce r,oy int,ennediate ttsDsaclioDe mode oo tbe
streogttr o{ tLe supocse.i ruie are qoreroed bv the law eotab.
.iehed ir. the oi,.n\.:liDg,jccision. TLe ove:rr_lioi is retroapectile.
ercept ss regar,,is met.,trs that are rcr judicclae (l), or accouuts
thtt baro been settled (zn) in t-be rneanli.Ble (riy. .t, repealed
staiute, os the ccorrary, remaius vclid aad applicablo rs to
olatters sdsiDg l)eiorr tbe ,l6te o{ its ;.epoal 1o).

??. Clmun8ts,nces dlstNylDE or res.Iionlud ths btDdlDC to!c6 ot
prlc€deD t

.. 
\\'e bsre eeto tba! a prece<ient tbar is osernrled is ileprived oI 

,

rril autboriry. It *ill bo conreuieot now to consider t.ho vcriotls
yays in which r precedeut mey iose s,ll or much oi ih biuding
Iorce-

(l) Abtogatcd dcciicttt. A <ieeisioo cesses to be bindia! iiI 6ta,tut€ c sistutrrr rula ilcoosist+nt witi: it is subsequently
euacted, q if ii is rcyersed or overruled by a higher court.
Rcocrtal occurs wheq the salls decisiou ie t k"o oo 

-gpcsl 
.od

is. reverscd by the apellate court. Orcrnrliag occrn ihen tbe
hlgher court declares in gooltrsr cgss thst tbo prec,cdent caeo
wos wrougly docided End so is uot to be followed.

. Since overruliug io tbo act of a superior authorit5r, a case
ie not overrulsd merdy becruso there oxiets rcae latr. opposilg
procedeat of ths gamo court or a court of co.ordinate jurisdiction.
fn such clcumstances I couit ig hee to Iollo-,either preceCeot...

cr.9i;r5ff "w,i;;",*jr,3",fi ";xi,".i"lt!;:,.,611il,;rll',,,r1"!l;lT
, t',a) H.^&l,on t. Fofizttor.c rvctzncorU Co. rr&sl r i.f,-.ir. iil."ii," i.

t3::"*i:*H,#,.fl::r,,i'l'::*L: n':::';,:l 
i',:xi"l 

i*',:r,il:i
. 
(r) ln .tbc UEitod S!.r.. it hrr bcco hcli lhrr rtcre r .rr!oi. i! 6r!r b.liirotd lod Lkr rrlid. rb..rrr,rt do.r Dot rpptr ro trrD...aic;. 

"it.]'J ,o.b.lo.! tb€ trr.r docrcioo: rcc ptccarro, ,.f,.iro..r,,. a;;ii;;;'fi::;r:"".
11918) 18 Col.LBzr. 2s0; !1y jp-, .,,rorer. r j r^. ,,-"-"i'i,'"i,i riil"ir. ..to tL. prcbibilioa ot tz otz tarta .v-cr,i r.;..,,,,.". i*,j ii,c,ii,,i iisril1@ Mirr. l5; 67 60. gCA

(o) Io!..F.r.!ics A.r. :890. t. Sa.Iig
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Is tbe jecrsioo binding oo tbe High Courl, and oD ibo Court oI
.\ppeai irseil i.D subsequelt cases?

Tbe queetion caD::ot be positively rnewered. Jeerel, M.R..
iq ooe :ase (u) ssid tbst wbere tbe judgpoeut oI tbe lower court is
efirmed oa difiereut grounds, it ie deprived of ell authority, giviug
as bis reesoa tbe opiaion -"bat suctr cooducr on tbe pa.t oI tbe
appelisre court sbowed rher the appellete court did not 8gteo
1:r-t[ rle gtounds grveu below: In otber words, tbo bitber
.caur1 :eiieved itself of the disagreeoble necessity of overruliag
tbe court below by riodiag anotber grouod ou whicb the
ludgmecc below could be supported- Althougb this ie some.
timcs i correci readiag of lhe sr&te of rniad of rhe higher
cour!. ,i iB Dot 60 slwa"vs. Tbe higher court !nay. ior erample.
sbift tle grouod of its decisiou becsuse it tbioks lhsr &is is the
eaaiest ;'ar to iiecide the case. tlre poiDt decideci io r-bo courr
belor. :eicg of scue coanpiexity, It is certaioly poserblo to 6od
caseg:3 ibe reports u,hero jr_rcigmerte siirs:ed on a djiereDt poior
have been regortieri ns auttrori.,$rive for wbsr, ther ciecided (o).

It :s :he sa:eo wrlb csses reversed on noother poiot. Such e
csse, as ,lecided jo tbe lo.ver ccur!, iS Dot oecessgril,c deprived
oi its srrnificacco es e .judicrsl derermioar,ioo of the iorv (:c), oo
tbo otber haoC, tbe royerssl, though oo aaother poiot, oay shake
tbe'aurncriiy of tho pcior tbat was decided. It is euboitied rhat
.tbc- irue riew is thst e decisioq eitber sf6rq::ed or reversed cro
aootbe. poiot is <ieprived oi say absoluto bioding forco it rnigbt
otier$i3e hr.ve bad: bur r! renrsins sD Julhor)ty nhirh mav be
{ollo*eci by a courr lhst tbiuls the p&rlicular poiD! ro have beeD
rigirtls,iecided.

:,!', I ?torqa .q,, rl.rli,lr, ,'- preceder:." is not. \in1:i6- lf :g.5nt
reodered in itrorauce oi a statuto or a rule haring the force of
ststute, i,e., rielegeted Iegislatioo. Thig rule wss isid do*,u for
the llouse of Lords by Lord Esisbury ia the leadiog case (in/ro,
i 98), aoil lor the Court ol Appeal it *as giseo as the lesdiDg

(uI IIoEI r. Lonlon ptucid.n! Auildirg gocnry (t88i) !3 Ch.D. IOS at llz.(o) r.q., dritrltu ', .Ftg'rri, ff009) I E.B. p0s rr 8I{i Hoafol t. poi o1Lio.rpool Srzc.&r;^g Co. tt03;l i All E.R. gl rriz.' --'
(o) 

-Ia 
C'rrra, ,toflat .Ltd- a. Wtc.t.r (tyel , C\..:21 tr 23{.:(l'Jrh.a J.trcrt.d LiE&ll .. bouDd .b, r. C.A. dccir'ioa "ili"l t.,t U..o- ..i.r..-a"-frrl.

T.";1E -dlel.8Tu6,.iE .pir. ot-r doubr.rp!!t.d by Lod Crirar L..-C- iorD6 tr.l4 s b ih. d.c$roD t! !h! C.A. To lbe rr.oc :ntct & Aql.' [ti35jch-' 382 'l 386' 
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craople ol B decisiou pq ;n uiorr wbicb would not be biodiag

oo rhe court (z). Tbe rule BpPBreatly spplies ey6D tbough tho

eorlier court ksew ol tbe statute irr quo8tioo, il it did not reler to,
cDd b8d oot pre8oDt '!o ite milal, the precioe teroa ol thc
st8lut€ (v). Si-oilerly, a coult rnay kqow oI ths eristeoce of a

siatue and yet uot sppreciato its relovaoco to tho mstter ii
baod; sucb a misteke is agaia such irrcuria aa to vitigte tho

decisiol (r). Even g lo*'er court caD impugn a P.ecedeut oD

suc! $ou!d8.
Tte mere IBct tha! (ao ia contended) tbe earlior court

EiscrDshued s 8tatute, or ignored a rule ol coutruction, is uo
grould for iEpuguiug tbe autbority of the procedeut. .{ precodent

o[ tle coDstructiou of a etatuie is gs rsueb biu,iiag a.: ruv otler,
dod ri6 isct lhat it pas Eqisiskea in its reasooiog does Dot

d.esrroy its bindiog lorce (c).
(4) Incoarirlcncy uilh corlin dcclion ol |rig[ar cour!. It ia

cle$ Isw thgt s p.ecedaDt losea ite binding forco iI ttro court ttrut
decided it ovorlooked au iDcosBisteut desieioo of a bigb"; couri.
If, Icr erar::ple. the Court of -{PP68l decides s ceso io igooranco
oi s decisiou of tls Eloueo of Lordg wbich weoi ttro olher way,
tbe decrsioD o( the Cour! cf Appeol ie pcr incunozn, Bld is Bot
binriiog either ou iiseli (b) or oD lower courts (c); ou tbo eout.sr-r,
it is the decisioo of the E[ouso of Lords that is b'rodiog. Tho saes
rule epplieo to precedeots in othsr eourta, sucb ql tbs Divisiona.l
Coun (d).

(5) Inconrirtcncy bctuccr catliot decitiott o! lho tomc ronk.
A cour! ia Dot bouDil by its owo previous desi8iols l,bei are io
coo.iict witb oos anotlor. Thic rule hos beeo l^id dowa iq the
Cor+ cI An' eal (e'1. Courl of Crir:ri'rgl Appe+l (l so4 Dirisionsl

..:, Youae r. B,ltol A.toplan. Co. Lld. Ii9{{) E.B. r! ?2J (C.A.).
t.ri al- L6nc6'tt. vrlor Co. (Lo{don) tt!. r. 8r@l)r Lld. []9111 t

E.B. 
'i?5 

.r 6?8 (C.A.), prr Sir g/ilt;id Oreccc Y.8-; tbir wg. haw.rrr, r
.:s 'l . r.tEcd.D! .sb ,il.'trio (.c. l.!cr).

(r) Cl. prr Dcuaing L.J. ro CoD.r r. 6ororr [l?5o'] t Al: E.B. 8C{ .!
806 (c.a-).

to) yoirir', Cs'.. br. c;t. i cl, Roycl Crorat Dtrby Porcrloia Cr. Ltd. r,
.tu,r.u [l0.e1 2 x.B. al7 (c.A.).

(t) Yoonc'r C6r. [!Cll'] K.B. rt ?20.
(cl 8. c.- Jortlunlrrlanl Coapca,.tioi .t pprol Tnlual [195f] I E.B.

?Il .r iBL
(dl lorrioh'rLond r. Lrlriq [19{9] 2 E3. !t Sltl.
i.i It i. io" ol tb dc.plioat ncqrirci. i.u loqe\ Cts (lgaal X.B. r3

t&i2t. Fo!.rrlicr ruthotitia rcr Eiadar i! O0{0) 60 IrQ-& 16?.
(l 8. r. Poorr Oglsl !. E.B. 5?! (O.C.L).

l5l ?1
!)l
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Uou:: (n,. and il obviously applies also to rhe Eouse of Lorde.
Tbe:e mgv at first sight seem to be a dificulty bere: bow csu
B sjrustion of cooflict occur, if tbe court is bound by its owu
decisious? .l,t Iegst two aoswers rna, be given. Firat, .the 

con.
f,icliog decisioos rnay corDo froo a tioo belore the binding fcrce
o{ prece<ieot was recogoised. Secoodly, and more cornmooly, tho
cooiict may have erisen through ioadvertence, becguss ths earlier
case was uot cited in the Ister. Owiog to the vast number d' p(ecedeoG, snd tbe heterogeDeous ways io wbich they are',..' teported-or are not reported-it is oniy too easy tor counsei to

' miss a reievgot authority. Whenever s relevant prior rlecision is
nor cited belore the court, or mentioned in the judgments, it must
be assumed tbst lhe court acts in ignoraoce or lorgctfulnoss of it.
I[ the oew decisioo is in conflict with the old, it is givon pcr
irrcrrriarn cnd is oot binding on a later court.

Althougb tbs lat€r court is not bouud by the decision so given
. p?r incuriort, this does not me&n that it is bound by the frrt

csse. Perbrps in strict logic the first case should be bindiog,
sioce it sbould nover hsyo beeo departed from, sorl wes o6ly
departed from pcr ination. Eowever, tbis is not tbo rule. The
rrrle is thst wbere there are previous iEcoDsisteDt decisions.of ile
owo. the court is i.ee to follow either. It can follow the egrlier,
ctrt equallv, il it raiqks frt, it c8o follow the ister. This rule bas
5eeo loid rlowo 1cr.,he Court of .{.ppesl (/r), sud ir is submit.,ed
',hat, ir, applies slso .,o otbor corrrls (i). Ii *.ili be seeo, .uherefcre,

rbat this erceptiou to tbo biodioq lorce of precedeot, beloogs bot-b
k) ibe caLe(orv of ebrogatioo bv subsequeot fBcls sod to Lbe
3rtegorl oi wL.st is hero caUed iubereot si,:o. Ttrs earlier caso

.- ]91-B ' Jr C'6, IrsG]l t qS. s:r, ]':unsrusUoad r. .r-ulrr1 (t9rDl ?l:.B.35{ rr 361-'lrl:. TLc nrlc o., rrDieio r!. csvslr.r rreerqlcol 
-accor.lcd 

ro
rhc preccd?o! io n. v Fuih.,,r. .tc.. R.n! l.Ibunri, :: c. Zcrc\ llgsl] f E,B. t.

'17 Young r Cr.!. r! p. 7:6. ?:f.
li) For !5. Dirrriooat Courr !.c ib6 .ut\oriti.! rrrcrebtcd bv B.ioder io9 \t-L.R. :70-?73. T5c Schaviour ot r5? cour,. rr. :o,r?rer, b" no .."o.

uortoro. Io llorl[an r. .116rrlo,n I19tdj .] A !1.R. -3? tr ?tl. rlc D.C. betditscll boua.d to follon tbc I5t.! ol rwo iocou.,.recr ..]:ciEioor. Io t+,g, rcI r.
Dcuka ll951l I Q.B. Sf, @BE.o!Gd uloD ro (19s3) 69 L.e.R. 316. rhcrc tba.rD. p9iD3-, prcccdeot rmrc. tLc D.C. bcld r:!6ll boull to iolbr rho errlict ol
two ioaoolirt !! d.ceirioar. Io borh clcr tho court ectar to Lrr. .c!.d agai!..t

- 
i.. iDclilttioEr 

r<o
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cao be disregarded becauso ot t.u" ."u."quuJtY.$Jgteor, ,lecioioo
on lhe same level of authority, aod the Ist€r cass coq bs dis_
regarded because:I ite i!-hereot vico of igoori.ng tbo esrlier caee.

Where euthorities oI equ&l standing aro in-econcilably .in
coofl.ict, a los'er court bgs tho auro ireedom to pick and ehooaa
between them as ttre echizophrenic sourt itself. Tho lower court
may refuse to Iollow tho later dec.ision on the ground that it wes
grrived st pu irwuiam, or it B8y follow such decision on tho
grouDd thst it is the latest authority. Whicb of these two
courses the court adopts dopen&, or should depeud, upoD its ow!
view of whgt ttro law ought to be. Eowever, it takss a soEoe*hst
bold judgo to disregard r precedaut hgnded doc.o by s ccurt ol
higher staudiug ou the ground that the decision s.ss pcr
incuriarn (j).

(6) Prcccd,cntt rub rrfcntio ot wt lu y arglad. Tte previous
erceptious to the biuding lorce oI precodent cau eLl bo gumroed
up aa cases wbero tbe suthority oI tho precedent- oith.or ia swept
away by subse4ueut higher or equal authority or ie underai.Ded
by inconeistency with previous higher or equal suthorify. Wo
Dor*, corne to thB Eoro subtle 8tt8ck upon tho authority of o
precedeat iovolved in seyiag that lho decisioo wes &rrived at aub
silcntio.

-{ decieioo passes aub ailcnho, io the iechnicsl seoss r.}st bes
come to bs attached to that phrase, when tho pariicu.la.r poiot
ol lgw involved ir the deciaioo ie rot percoived by t_h e cour! or
preseot, to i'"s rnind. The court may consciously decido i.o favour
of ooo partv.because of poiut A, wbich i." cousiders a,:rd proaouoces
upon. It mey be shown, howover, that logicslly .,ho e.ourt should
ooi bavs decided i.n fsyour o{ the particular paltJr ur1esa it Blso.
rilcro;d p:ili r, ir, his furr:ur; bu', poir,, B ws" r:.1 t.s:r^. .,
cousidered by tho court. Ia auci circurcstsaces, eltbougb
point B was logically iovolved ia tbs {scts snd s,lthough tho

(j) lr cro rrrler cuily happoo r! b.!'.co r Ei*h Coun iudco snd .,ho
Divirioorl Coun (..' Solory v. 86vt.y Crgl2) 3g t.L.R. Ois:'Lc,,,o. r.Lor&tr [IO{5] E.B. 613 rt 616 (C.4.)), [!d s.bct'.co lho Diriloo^l Oou!!
l9q Qutr_o! APp..l (8. v. No'Au't.,lo!d Cor p.:\"t;o^ Aw.z.ol tibunzt
[I95I] I 4.3. 7I1 r! 731). But lor Eigh CoErt iudsc! wouid brrs br,j tbo
!.1,1f 1o 1r.1t . C.A. pr.c.d.!! rt Dcvliu-J- did io'trJurrong v. Srrai,l iigSr1I T.I-R 856 rt 88t (r[d. oD orhrr 6rouodr [1952] I K.B.'2S2 (C-A.)): Thl
t+l hrppcld !o bo g... of r_hicl _D-lir J.-hrd r prouooutcd opioioo, brrAg
'ntt ! r! .rti.$. oE it i! tlc L.Q.B. bclorr bciog clcrrld to tbj lcncl. - -163 "-...j . 3A
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caso bad a speciEc oulcorne, the decisioo is lot ao our,bority oo
poiot B. Poiut B is said to psss rub rilentio.

A gcrod illustratioo is Gerorrj v. ll'orth ol Parit, Ltd. (k).
Tbere, e discharged emploveo of a compeoy, wbo bad obtaioed
darceges agsiost tbe compaov lor wroogiul dismisssl. applied for
c garoisbee order oo s bank accouu0 slsDding iB the name of tbe
liquidator of the coepaDy. Tbe ouly poiot orgued was oq tbe
questioo of the priority of the clsinsot's debt. 8od, oE tbis
srguEeDt beiog heard. the Court of Appeal.granted tbe order. ![o
coosidergtiou was giren to the queslioo whether o garoisbee order
could properly be oade ou an.gccouot rtaodiog in the uame of the
liquidator. Wheo. tberelore, tbis yery poiot wae argued iu e
subsequeDt coss before ihe Court ot .{ppe8l (l). rhe court belil
nself uot bound by its previous decisioo. Sir lVilfrid Greeoe,
)1.R., said tbat hs could Dot help tbiDkiog tba! rho poiot oot
raised bsd beeo deliberately psssed ub r errtb by couosol in
order tbat tbe poiDt oi substsoce roBht be decided. EIc went ou
',o ssy ihst the poiot b8d to be decided by rbe errlier court beloro
il could make the order whicb it didl neverr,heless. sirice i! was
rlecidcd " without argument, !rithoui refereoce to tbe crucisl
wc,rds oI r.he rul6, aud witbout a.!Jr citolioD of sut[ority ... it wf,s
rot biodiDg rod would oot be follosd.

Tbe rulo thot o precedeo! rub tiLrtio is oot eutboritetive goes
back at least to f66l (a), when couosel soid: ..Au huodred
precedeure tuD rr'lantio aro Do! tnrt rial"'; aud Twisdeo. J.,
ssreed: " Precedeots rub rilenlio rod without rrgumeot are of
no Eo.oeDi ". Thie rule has eyer silse beeo followed (n). But

(,.) [].9361 2 A E.R.90s (C.A.).
if) Lo^cn !.' Motor Co. t. Br.^tth Ltd_ [f0rl] I f,.S.675 at 62? (C.A.).
\rl R. r. Wntn t (ty!'dt I K.b. 66. I tev. S.
1,. OS\,- r. O'S\rc .ra.j iorre,i 1ro5r rr t,.U..;9 r! 5t lC..\., (r.rrL.qc'ibcr.r.l, ,rrh!.td lrcro courr, !b. p.rtr.. Eo! -rrU,or ,r to t.'..,Ji, i^i,.

I. l..yjE l_C. [.le30l I f,.S. sn r! 537i Lind..r d.C.,. ]v.,.^dti trs3rlA.C. 97 rr r25i Y.llont t. pooclt Drrlrya Col,rr,.l [r9{ll I itl l.,R- iit.,55 i. rtogc ol !b. r.!. oor r.!orr.d rn [l$lJ I K.B. l5i]r noeiUi ft.-W.Lossa (re{r)} 3 M.L.R.,rni wirrirmr rrcirt I 'y.L. 
n. isri. i. ii, iiri,.jis.zrI0 V.L.R. 398 (bu! rcc. lor r dif,crcor rD!c!prc!.!ioD ot tL. prrticuh'r d.cr.ios,V-rrrb io.(tcs2t 68 L.Q.R. 2gi); Atb9, r.cro nr trr r,.rl;e'(7r-;';.i:fu,wrroban3|, Thc Stdy ol Cott,26. Ntrrly rrrr.r dccirioo rul lir-ri" LiUrcgrrd.U-r IFotD aoolhcr polot of vr6w, at r dcririoo prr aiar.iorr, brc&l.a t!.trrtur. o( couar.l !o.rgo. rh. poiEt wiU acr.U, e..o lbr! r.lcr.o! ..... orrtrllrl!..rl 

-Dot Droolhl to tba tStaDtio! ol tc coud. g.. Laraart.r Moto, Co.r. -B..nitrr, Ltd. [I9{l] I E.B. 675 .. 6?8 (c.A.); S,.dLr-I6h-;.4-;'aigif lr Q.B. 30O .t 305 (C.AJ.
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tb6 court beloro whora the precedeat is cited oay be relucteqr
!o bold tbst its predocosrcr fsiled to coosider a poiot directly
rairod iu rhe case beiore it (o), rad this rehrclaoce rvill be
partioulkl, prooouDced iI the rub rilcnlio ottoch is levelLd
rgaior! uot one case but a series (p).

Wr uow turo to tho wider quo8tioo wbet-her s precedcDt ia

dcprivrd ol its sutboritctive lorce by ibe fact th8t it ers !o!
rtgucd, or uot full, srgued, by the losiog porly. It oD€ lboLt r!
tbir questiou merely with tbc eye of cotnqron a€ose, tbe rur*cr
!o it it deBr. Oae oi the chiol reasons for the doctrine o[ prece.
daol il thrt, a Datter that hcs osce beeo Iully rrgued rud decidcd
Sould rrot be allowed to be reopeoed. \vhcre a iudgBeEt it
gitoo without the loeiog p8rty hsviDg beer represeoted, rberc ir
ro ttrururca thst cLl the relovaot consideratioor bavo bceo brought
!o tbe uotice of tho court, ssd cousequeotly tle dccision ought
not to bc regsrded ss poaseEsiog absolute authoriiy, evco il it doeo

oot fall withio tbe rub rilcatio rule.
" Thir opinion is adopted ir tb6 Cour! ol Crioind Appcrl, which
qill roconsidet o decisioa thst wss oot Ergued oD both sides.(q);
prtiuEllblr, il ,,ill oloo recousidGr o decirioo tbrr. drhougb
ugu?d by tbe rvioaer, war oot argued by tho leer. 1bc Divirioud
Copr! IoLlows tbe saura rule (r). lu tbe Court oI Appeal, howevor.
tlo pdtitioo is sooxewbat doubtful, becsusc thc Grceptioo trra
oot rpoai0csllJr meDliooed io th6 judgrnent io Yolrg'r Corc, which
altcEpted r rrther full BtatetDoDt of tbe law rrloting to prcccdcutt
io ths Court of Appeal (r).

I( there ie a gooerol erception for uuargued c$es, tbe ru}
rilcnlrb rule turDs out to be oerely r psrticul8r epptcatioo oI r
wider priacipio.

(o) Oilror v. Soul,l .{'n.;6.n Stot.. LU. lrgr0l Cb. l?t le6_lg, (C.A.].

- _!r)-I-osrr-r: Sldlcy [-!r9] r lll E:R. ec- + I08i .r. 8(.d r. Lyoa, ile.slE.E.216.i 2a? (C.A.). Yc!..!'.8. Prorr (19501 S.rll E.B. $O-.r 5i?: oo
rpperl u95r1.Ch. ,225 rr 23{ (C.4.).

(tl 8. y. Brl'idg, 09091 2 K.8. .r g, (C.C.A.)i n. r. .yo,nca 092{1 3
K.B. ..32, (C.C.A.). C/. A. v. Nrol [rgl0) I ts.B. 590 rt !e?. jst. '

(r) fhi. .pp..r. Iloo Ed@o'& v. Jonrr, io Dolh tb. AU B.R. .od L.B"
::I,-f!1. . It _.1.!g .pp.... (roE tho All 8.8. npn ot Xi/rotor r. prn!
(19g)) I 

^.tl 
E.B, .t gli but Lod Ooddrrd .lLnd Li iodrD.lr lor O. L.-

8.?c1L -.. to l.rr. th. qu..tbn oFo (tfo!O) t X.B. a5et
(r) Fot tLr proporitioo rb.t . cu. n !.a &D.it d oI l-liDr .rrtr iir

-ii; b;.- ii ii -aGa.a-'uit-i;; b'd.s.Ir.t, ;Iil:i,I;liI
b ll Epl.til, ol -rt - i.r!..:in]!!r.a1g !gr!!! ! r aal-q ot-Fii-,xr I-tI. UL i v.blil, fft66] ! Q.& m (C ^ I15{
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A 
,prccodent ia not destroyed aeraly bcctutc it vrs brdly

rrSued, mrd?quEtely cousidered. and lallaciously rersooed. Tbus
a rather erbitrer! lius has to bo dra*,n bctecen tota,l sbseoce oI
arguraent on a particular poiut, which vitir,tes tie precedent, eod
uradequata .rgueeat. which is s ground for iopuguing tla prece.
deui ouly iI it is absolutely bindiug a::d indistirgiishiblc. ;Ihere
sPPesrs lo be ao erception iI tbe court io deciding tbc precederit
erpressly iotimated thst the mstter bad. oot beeolulll. o.gr",t El
cousidered (t).

(7). Dccitio.u ol cqrolly diuid.cd, courtt. \ybere an appellate
court is equally divided, the practice is to disrniss the eppeet, ou
the principle rctr.per ptactumitw pto 

^cgonac. Io such'"ircr-.gtsaccs the rulo adopted iu tbe Elouse ol Lords is ths,t rbe
oectsrou appealed from becomes the decisioo io the llousc (u).With otber courts, however, the position is less cleer. Io Thc
lctc. -Cr1tz 

(u) it was said tbat the Court of Apped *ss not
bouad by o previous decision oI aa eveulv divijed Court ol.{ppeel. Yet io Harl v. The Rivcttd,o,lc )tiU C;. Ud, (u) Scrurtoa
L.J. considered ihe Court of Appesl bouod by the a"ci8ioo oi 

"ogveoly divided Court of Exchequer Cbamber, whose decisioos ar6
of. co-equal luiborit, wiih ihose oI tho Court oI Appcrl. Thir
P:iacipl wos oot followed, howover, ia Galloucy v. dabway 1z),wbere tbc Court of Appeal rolused Lo treat as biidiog tlrc deJision
in a previoua cass where that Court wes ovenly divid;d (y).

- - 
This Liud oI problem is in fsct rare, siDcG it is aow the iDy8ri-

able prsctice of tbe llouse of Lortls to sit.with su uneyc! Du;ber
ol aembers; sod this is also the general practico oI other appellato
courts.

(8) Erroncour d,ccitionr. We have 6esE thst ilecieioas contEry
l. :3*I or to pr€yious higber ju<Liciel euthority erc without
::l_"-Tq 

t"*.,. Decisions may rlso err by being founded on wrong
PnDcrples or bv couflictiDg with fuudsmental priaciples of commoa

(l) i. o Sotici.o' [19{r] E.B. a27.

i;i ftAa*i;;i.;;:na G86r) e E.L.c.21t.
(l.1 [1028] I N.!. r?G.(r) 095{l p. g,il.

,mitlr,ti".jl'.xt[l:? o;::ii'-rx*''., 
'!d wilrirE' i! 70 L'Q.R 3r8,

r56
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lar. Ectc, logio rould lugp3t tlat courts dbould be lree to

ilisregerd ruch dotidoas. hecticsl coasiderationg, bowever, may

roquiro ttrlt Pcrt.olion be secrificcd to certsiDty. \Yhere the

decision har staod tor mme length oI time aud been regarded as

establishing thc lrw, people will Lave acted in reiisnce on it,
deslt, with proprry rud made coatracts on tbe s*eagth ol i$,

and in generel rnldc it a bssis oI cxpectstit,us eod a grounil of

mutuai dcalingr. Ia such circumrtances it is better that ths
decision. though founded in error, sirould stand. Cornaunir zrror

lacil jut.
Iodeed Sir Jobn Srl-oud coosidered thst s couditiouulll

bioding precedoot coulil ooly be ovrrruled it it wns pleioly wrong.

Judiciel practice, bowever, is less clcar. The positior r,pp.ea:s lo be

that iu somc iastrnces courts will reluse to overn:le decisioos

rvhich they coosidar to be wmug but Ebich hrve sto:d the tesr

oI time(r). So fc erernplc courtr hrvc shrunk lrom overruliog
rl'cll-cttablisbcd FrcGdcn!s sfrectio; proprietary right-s or af,ord-
ing particuler deloces to e crimial chsrSo (o). Oo tbc oiher
band thcy may ovcrnrlo crtoDeout decisions of loog stsuding
which iavolvc iujurtiec lo tbc citiza (D) or wbich couc.rn 8n are.
of law guch ar tantioD, where it b imPortant lor tbo citizeu thst
thc courtr rhould ortrblish rh.t tle corrcct law ir (c).

So far wc hrvr couridcrcd curtt overruliDg or refusiog to
'ovcm,rla rroog docisi,oas o( lorrr courts, i..., decisioos oI

per:uesivc iutbaity. Vhet, howsver, is the politiou with deci-
sioor of higher courtr, i,c., dccigionr of biudiug rutbority ? Tbe
rule thal courb rrG bouad by desitions ol higber courts and iq
sosre iostenccs by their orn ilccisim! sugg€sts thrt sucb decisions,
evcn though *tog, ourt rtrad .s authoritjr ultil oiGsruled by Jrlt
higLer rutlority. AD ctTon€oua <ircisicr. -. tle Zoits':' ci Lord". ca
thir prirciplr cll od, b. correctei by strtute. b, Lotdo'l. Tro;nt-
pod E.ccutio. r. Dcltr (d); howcver, Lord Deouing :.s a dircsut-
iog judgmeat coridcrcd thrt thc Eousc could disre;ard r prior

(r) PqA r. AoU.n V.tl.r Et. Cl88Q 16 Ct.D. 330; ?othct r. Bcct \18€1
I App.CI. 6$r irr d;ri[ v. .Rcr S;ll [1965'l A.C. 260.

lol c.g.,.ft* L fiaaropotdlo. [f96q A.C:.r€6.
(D) S''onrrc f,r.r v. ?or. Co?. 11938J cL 571.
(d ?r. hit& l*lt r. I.X-C. nI0l A.C. S08 i ftu As.dt l' ol tL.

Cattglt[ Colltjt !dlc.l t. Tb Cotllrfitionrt of Vdrrlioa t* Notlhtt*
Intcrd (re0al , lll lJ" 705. t ^(d) [1e5e] r.c. fls. Y U. 15?
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dec:sicru o( its orvn which condict€d R.lth luDdsmeatal princiolea
o{ coormon I8w. Iu Scrztao', o Ltd,. y. UiaU"a Sa;cor,c7 itil ljthe ouse ol Lords by a ma)ourv of four to oo" a i.."g".d"d ih 

"i,owo prerious decision in ELd,er, Derr.p er e Co. i. po,tcuotr
Zochonit & Co. $). Two o{ the nrsrority distinguisU"a *,u f.iu,csse ou its special fects cud based. tbeir decisioJou tbo obscirity

. .-of ire rclio dcciderd,i in thst cgse. Two oI tbeir L.d"h;;-;";.
ever, considered that they were tree to questioo previous iecisioosof :heir own House if out ol line ",itl otl". "utl*itiul o.established principles. This mov well mark s relsxatiou in lbestric: rule thst the llouse of Lords is bound by its o*n..-
decisioos (9).

28. Tbe hleramhy ol authorlty
The geoerai rulo is that a court is bouod by rire decisions oIall :rurrs higher lhao itself. -{ I{igh Court judgc 

""ooot fruoiiona deejsron. of the Cou.! of .{ppea.l, oor coq thl Court of'.{pfeeticfrse !o follow ;udgmeots oi the House of Lords. .f co.oU".l ofthe r.Jle is thar courts are bound ooly bv decisioos of f,igi"; 
";i,n.on<i:rot b_r those of lower o. cqu"t."o!. A Higi, C.r".ilrdg" i,Do! 5ouod. by r previous High Courl deci"ionl *,orgt 'i""*itt

norEally follow it on rhe priqciple cf;udicial comity', iu order
11 

rroid. uondicrs of euchority sod to socurs cc.tointy .oa uol.rorin!tv !o the sdmioistr8tioo of justico. If he refuses to followit, he canoot overrule it; both decisious staod and th" ,;";lijrt
antinomy must walt ior a bigher cou.t io setr-le.'Ic this geoeral rule tberc gro severol quali6cations, First,cour:s ol iolerior jurisdictioo do Dot crecte biodirg decisioos erea!-.. .-.rj:r-. lorver rn r.*oh. Tl,..r" rf,e m.3ist.att:.iclu.-t$ drc:r!rbouxi by decisioos of courrs oI qusrter sesriorrs. oreo thougb
appeal Iies from the former !o tbe latter. The counly court
regisrrar is rIoi forced to lollow preyious rlecisions ol tho couur5:
court judge. even though appeol lies Irom lhe registrar to [hejrrdgc. Courls oI ioferior lurisdictiou are bound ontj Uy ,t""i"ioo"
of courts of srrperior iurisdictioo, 0.9., ihe High Co,r.i, Cor.t ot
rlppeal aod Elouse of Lords.

(d [1962] A.C. (6.
(n ( l92r] 

^.c. 
522.

(r, For dirclrrioo ot tlir crlr rer

i.,# ;11":lg.S#d,ff 
, t PJiixilo1,?"ht*#. 

"&t"tr
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SccqodlJ, several courts have established tbrt theu rre bouo<i
br ilreit own d€cisioos. The Eouse of Lords, the Court of ,lppeai.
th6 Court o[ Criminal Appeal aod tho Divisiona] Court o[ the
High Court, Egard tbemseives cg bound by their orvo decisicns.

T\ur rulo.limitgtions raise probleos io legal theory relsted ss
rlc horl tcrl to the eimilar problem cooceroing the poxer o(

Pgrlir.bcot to biod its successors. EIow is it logicallv possible ior
r court rhich ir oot bouud by itc own decisions !o impose tbis
scrt ol limilrtioo on itsell ? lVo know tbst io (sct tbese rules
oper8t! ot oormrlls gs aoy other legal rules and that oo logicul
prador rcomr io srise. Neveribeless, the theoreiical problem
:emainl: uhcre c decision o( a court lavs dortn thot tha court is
Souotl by itr o..r n clecisions, tbat decisioo itseli cnn oJt [," .ru-
datory iI thoo is rlrerdy a rule tbgt the couri is so bouod; il
therc ir no lrdr rule, tbe court remaios at libertv ro disreg*rd
rhc dociriou.

Somc thtnrists have argued that since prr:cedeDt eunoo!
logically li(litnelf up by its own bootstraps. the )imiring rules are
Eol strictl, rules ai oll, but arc mero ststemeors of practice (ir),
Whco, Ior iortroce, in 1898 (r) l,bc llouse of Lords held tlrot ii wns
bouod by ik oun decisioDs, thc llouse war merely .noounciitg
horv i! ioleuled to sct for thc luturo, II toanorrow rhe Ilouse of
Lodr hrld thrt it wu ltcc to rlirrcaetd il! owq scirinnr. llr it
rvould bc i nere chaoge oi prlcticc eod oot ao alterrtion,o{ lerv.
It is still opcd, tberelore. to tbe House to r:hange its minrl, for
the origiad dccision did Dot snd csulot prevonl s chaugo o(
thir grt. Ttc some bolds truc of tbe Cour! of .{ppeol. !he Corrrl
ol Crioiarl Appecl aod lbe DivisiouEl Court.

Ar cariost tbis w" rn5y arguo thnt thit contention would
ertcqd to dl thc rulea regordirrg iJrec3ueut. \\ e rii8orC rr I.s r
rulc ol lrp thst the gigb Courl ia bouod by the Cour." o( .\ppesl.
but m docirios oI tbe lstter tribuntl could iogically estnblisir such
o nrlc; lot Sr High Court uould ouly he bouod bv the decision ii
thrFr rrf &crdy a rulc tbrt, the Fligh Cour! is bouod by tlecisions
ol ilra Court oI Appeal. Equally uo detision oI the Iligh Court

t\6'-s \
o{>c}is'
i"*'--*-''
\i \'f t' vt :
..,.d\

\r-.>f.{ \]
'. F,r oS '<"

&t'0i {''"

.ii., 9a6-2JO .pp.rh ro iocliE.
Tbc ioti,o Drodcndi ct r Crr
Otlotd Euoyt it Jr

[169E] l-C. g,!.

Ot WIti... io 70 L.Q.& t?l, Crou, op.
to tli. ri.r. t.. diF..ioD b, gioFo! i! "
ud ol tl. Darlor ol Dildiq Pltcd.st " io
r.a. o{rd. ll

hl t! lrJ.i 5,...t fr.'.eq. t, L,C.C,-\- l6e q(

d.ptLri.
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tLat.the^corrrt had general jurisdiction to graut tLe reiiel i!question ? It pern-Texaa Corporution ". it"*t i"riii"'*oOllrcra [No 2](z) the plaintifi, e fo."igo 
"o-p"oy, "opi"al*an order that an English compeay should p"oau"u"""*uio ao"r.meutg. The couri held tbat there was power in the court to ordera limited-company to produce documents but oaly if t;;;;;."specially identi6ed, and since this was not th" 

";; ;; ;;"';*mede. Subsequently ihe plaiutift remediecl the j"i*irJ 
"rrf"a8gaiE. At ttris point tbe Eoglish company wisbed J;;;;;;,

thc- court had ao su.h g"o"."i po*". 
"s 

rvas previously decidccl, butwas 
_met 

by the argumetrt that this had 
"f 

.._a, U"'"" i"",a-"ji,the 6rst appticatiou snd was rct iudicata. Th" i.;;l ;;;;;i ;"which both applications *e.e 6nrlly tuu"o, ru;".i"i'ifr"'r'ilrrin,,
co!_teDtioD on this poiot, Lord Denning h"ldi"g ;;;';;;';;;f;.fircding was in the event unDecessary to the dccision, as corrlr.l beshown by the fact thet it rvas unappeelable. The lrct Urst it waguuappealable, however, beoar.,se tbe Eoglish 

"o_o"o" 
*", "rl-cessfr.rl io rhe first sppticeriou .nd the."fi.e hJ;;;;i;;;";;.,which to appeal, would hardly seem t, ;; 

-;;; 
;:,H:

uu.ecessary- to rh o decision ; i*'*riu-"* ;;" ; ;;;r'il"'"::i;icourt could.hardly bave proceeded to m!ko its 6o"l d;";;..-;;.surely sbould the fact thot tbe Eog)ish .o,"p*y f,"a ,"'"rouifagainst 
.the. 

Court of Appeat,s noai"og 
"f 
lo*-li;';-.;;;T;

Xl^"::::,,: 
the Courr of Appear. on iho othel l"rj-ri *l,ia "i"

il::,u::,-?:j. 
r:.,tuDate if iD rhe secood app)icotioo rh" ;";p;;;|'aq no ngxt oI appeol to a htch

t ic u rar p io r ;; j; :; *' ; $Jill "'f ,rj-: "tfiJ;:":::.r [T;io--which they were generally gticeasful (r). I;il;'t;;;;;:;p€rhsps 8 compromise would be to regard b"th pro"""d;;; ;; ;;;;ofoD€ coutiDuiDg action, so that tbe general h.ar, ,r'ih" i*iapplicatiou would bo corclugive in the eecond, Urt oof"y i, ".r.i-oilower- or equal Etatus snd uot iu higher tribunels L ,hi;;-";
appeal should atill lie.

n"."iih-r, perso!8 Dot parties to the suit, the only part of ac:s: 
:lich iB conclusive (with the exception of cesea'relating tostatus) is the general rule of law fo, 

",hi"h U L *ifr""ty.',ifri
(r) [106r] e e.B. 6r?.

ct*1.11" 
d.ci!io! loi8ht (or iotirDco b.yc be.D DGr.t, thr! o, . h.rr.r iD
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rule or proposition, Lho rc|rc decidendi, may Lc dcscriLed roughly

se the rule of law applied by aod acted on by the cotrrt' or t'Lo

rule wl r:b tbe court rsgstded as governing the coso

O;,. oI the essentisl festures oI ths doctrine of precodent in

tho comEoo law is tlrot rules ol low are developed io tho very

procesr ol application. 'I'ltis means thet they ere creoted by judgee

aod oot by teachcrt atd otlter academic lawyers, Itowever loorned

tboy may bo. lt oleo ruooos that theJ ere crooted by judges only

whea actiug as judger, i.a,, wben deciding coses sod not Ior

ersEplo whert Sivittg L:ctttres or oiber addresses; stsl,ements madg

by jurlges io their txtro jtrdiciol cepecity, likc other extro-judicial

,pirloot, uro withorrt, Irirxliug authority, lror tbe Iundamental

ootiou is thst tLc ltt slrould result frorD beiog applied to live

issuee raised betwoen tctual parties aod argued on both sides'

In l,lr coutso oI lrit judguent, bowever, a judge may let Iall

verious observetioas oot procisely releYsDi to tlre issue l-ro(oro bim'
IIe mey lor instsuce illrr,|trsto his geaeral rensooing hy reference

to byPotbeticsl situstious and tho Iaw which he considers to

apply to tbom. Hero ol courso, siuce tbe iesuo is oot otre thst
arises between tbo pnrt,ler, Iull argumoot by couusel will bs lack'

iug, eo tbat it would Lro uuwise to accord the observotioo equal

woight witb thot glven tr: bis actual decision. Or again, baving

docided tbo caao ou oro point, tbe iudgo moy leel it unoecessary

to proDouDce on tbe other points raised by the P8rties, bui he may

oevertbelesg $'BDt to i (llc&te bow he rvould bavo decided these

poitrts i, Decessaty, Ilere again we are trot giveo tho judgo's final

ilecisioo oq r live issue, 60 tbat ooco more it would be unwise to

eodow it witb as much [uthority as the actual docision. Theee

obsorvetions by tbe way, obiter dicta, aro without bindiog

autbority, but are ronethelese important: not only do tbey help.

to rstionslise the law but they servo to suggost solutioos to prob-

lems uot yet decided try the courts. Iudeed dictc of tho Ilouse
oI Lords or of judges wbo were roasiers ol their 6elde, liLe Lord
Blackburu, mey olten iD Prsctice eojoy gteater prestiSe thsD ihe

to.tiotee ol lesser judges (b).

$\ h Tielu I Ct'. Lk!, a. PorL Offk. tl967l 2 Q 8 362 tbs Court ot
A";il h.ld tbil Irrd MrBrfi.ld'. ot i.rYrtioD !o lh..fi.ct !b.l th. ..ccPtroo'
of irrcch lor 3[n.Ei..ioo throuik tb6 Po.t do6r Eot givo n'c to r co!!r'6t
h.ti6D lh. &odcr rod tho Portirrtcr'Oiucrrl, Es. cl.rrly obittt' bul il bd
b6.a ErlDlad rince 17?8 er rood lr*. wrr thr!.lor6 'iDl it lei to tbo hiSbc't
..{.c}, rid rould bo lollowcd. 177 -' !9

iln
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Ilbe.rclio deci,lcndi, as opposed lo ohitcr d.icla, is tb; rule acledon by the court in the case. Br
is thsr. courrs ";";i; ;;i;':.u'i",J["p"i;;i:#i1:
oormally find the rule rr.hich is applied ,",roUy 

"tur"J-in ,i"judgmeot of tbe court. Later courts, horr"""., o.u *, 
"or*oiio

.0,^"-.:101"*,, 
fettered br tlreir 1.rc<lecessors. .",1 *ir"i;-.;, ;;;toe development of tbe common lnw has been 

"o ".pirical no"
proceeding step by step. \\'hen n courb 6rst st^tes a ner* rule it
":T:t h::" belole it all possible situatioDs 

"l,jch the .;i;8;stated migbt coler, and there ma;: well be situations," ,rti"i lio'ould be quite undesirable tbat iisbould appl;. Il .r"h 
" "i;;;:tioa should come before a later court, that-court -igfr, "."ff ,*t"the view that tbe original rule had been too uj,1eli.,","a'r"j

xolust be,restricted in applicnrion. Or aga:n rl.e ".iSi""L1^*iwheD ststiDg e rule is oeirher conceroed r,or .Llir,,d to" lormrrlare
all possible exceDtions to it Surh erceptic:rs ,,r., fr. a""ii "riins aod \r heo thcy arise. b.v larer "ourts. In Bril.,rc, Arr,r,rl-
u'orfh (c) for example, rrhere a cusLomer forrnLl some m.,np\. ^n
ll", 

U*, "j e shop the court spplied the rulc of ,i,,a"...i*p., r"i
ADd awarcled possessioo of tlre mone,.to him rttl.er thon to theshopkeeper. In. Soutlr Stallodshic Wrtu C_"pr"-g'-". 

"Str.i-
rzan (d) rvhere tbe deferdanr, fc u:.rri trvo go)d rings in i *"Jr"a
orvoed. and occupied ty the plarrtifis. tf.,. .orrt-r"fr."a ,o "ipi,the rule erpressed in the earlier ,:ose. The grourd of thi. ."I;;i
)'::,,-t:l': that case.the. mooey had been tound i" 

^ 
prtfi"'p"ri'J rne sbop, r|hereac in the preseDt case rhe pooi ,r^. oo, op", to:hc public. \\'e can look at this Brgument eirher As s rvar ofnarrowing the rule in Bridgct t. Hau,ircswortlt to 

"".aa 
*fr"ru'tU-uproperty is found io places to which the public have 

""""..,-o.'*.a method of creating an exceptioo to that generrl ,"," ;;;;;.;".;ro propcr[y found on land in someonc,s occupation (u).

. But rvhile this freedom to distioguish pr."iou. ,loJjinn, rn"U",the operatioD of precedent more flJxible,'ii h", ,ii.;;.; ;';;;view that lhe rctio d.cctdettd.i of s case is i! Isct u,hst lster cases
(c) (185r) A L.J.O.B. zs.

$",':*{;".:TJ,'f #;tit:"*,:'*U,#x'#'r#iiil.l|i"'.li"',"i;
*.""":*r-'il;i,i;ii"l"'t:i**t+"im*,,*i"i"""i.:{.#

.lB

F
-:16'tB
Bfi

1?8
courso, lhcre till iD lsct bo Do difi€leEce betweeD tb6 tEo
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consider it to be, bccause it is al*ays possible thst a later court
may hold thot the rule stated snd acted oo by tbe judge io a caso

is rider than Dccessaly lor the decision. Now i[ we use tbe term
ratio dccidendi to refer to the propositio! oI lo*' for which a case is

autbority, theo there is no doubt that i,his vierv is correct. Cases

caonot be looked at io isolation but must bc ioterpreted in tbo
light oI later authority which may have rvidened, restricted, dis-
tinguished or explained ttrem; and a case which was ooce
outholity Ior propositioo X may end up being authority for some
much narroqer rule of larv. If on the otlrcr hand we use the term
ra,io to refe! Eot to the rule for rvlrich the case is outhoritr but the
rule *'hich the courb applied, then it is nrislearling to suggesi that
tbe rolio of a case is $'bat later cases holcl it to bc This *'ould lead
to the absurd conclusion thaL no case cc,ulrl hr\r li rolio till lster
courts had pronounced on iL, tlrat it roul,l be l,.rcallJ impo,,ible
Ior a later court to misunrjcrslarrri tirt rairo ui iLlr (rarljer case, and
lbat a cBse's rafio couiC change oler the lears-or cven that tbe
same case tould hale at tile same tinre couilictiog raliones if tliere
rvero different judioial ioterpretatious oi rvhst it decided (l). Ior
the sake oI clarity it is preierable to lelaio the term rofio {or the
rule acted on by the court rvhile rememberiog thnt though tbis will
never chaoge, the larv itsell snd the rule for sliich the case is

authoriiy may. II rve think oI the rulc of lsrv as a line on a grapb,
then the case itself is lite a poior through *irich tlrat line is
drawD.

\Vhile it is lairly sirnp)e to describe \\ irBi is meaot by the term
rotio decid,end.i, it is lar less easy to explain horv to cleterrnine the
rolio oI any particular case. Thougb r','e knorv that it is the rule
tbe judge acted oD, we canaot alrva5,s tell for certoin vhat that
rule was. Io some cases all we are presented rvith is or order or
judgmeot uosupported b5: reasoos of aov sort. Io ol,hers rve are
furuished with leogthy iudgmeots in which may be ernbedded
several difiereqt plopositioos, sll of rvhich suppolt the JecisioD.
ADotber difrculty !s that any general rule oI lsw must cx hypothedi
relate to e whole class ol Iacts similar to those involved in tbe case

itsell: but just whai this clsss is will depend. oo horv wirlely rve

(/) See SirDpeoD, op.
R.okb al thc Unia.tsit
beBrr botb EesDiDg..

cil. 169. Acc,)rdiDg to ltollllose iD (1-053) lnnsol Lou
u ol lyesl.tn ,,{srtrolio 319, Lhe le']\ ,aLia d.c;d.ndi
Uniil a."se bar beeo subsequeotly iDterpreted, o,

l
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r\nother teqt, is thot sugSested by Dr. Goodbart, (j). Acco:tliug
to this the rotio is to be detennioed by ascertaioiog the Jacts
t.eated as material by tbe judge togetber witb his decisioo os
those focts. This test directs us al,oy from rvhnt judgos soy
towards what iE fact, they do, and indeed it is the only way oI
deriviDg a r4tio iD cases where Do judgmenb is given. Wheie a
judgmeDt is given, however, it is frorn tl.ris that rvc must discover
which Iacts the judge deemed material and rvhich not. Goodhart,s
essay, in which be odvances ti)is test, cBtalogues various types of
fact rvhich may l,re assumed, in lLe abselcc of 0ny rirrg in tLe
judgmeut to tbq cantrs61y, io be irnmaterinl-iacts rvbich he teros
imp)iedly immaterial. The " material facts,, test is s,lso valuable
in stressiug tbat propositioBs oI law are ool5,authoritative in so far
as they are.elevaot to facts in issue in a case: a jurlicial stete.
meDt of law tltelefore must be read ia tbe ligbi oi tbe facts oI tbe
case (lr). Further, it is vsluable i! poiotiog out that rl,e canDot
a)rvays rely oa tbe judge's reasooing in a case sioce tbis may
be pstently at fault. This is especiallr. likely to be Eo ia cases
where tbe judge backs up bis decisioa nith argumeots of policy
and justice. Tbe ooly shortcomiug of Goodhart,s test is that
while it provides a very uselul method of ascertaiaing tbe rotio
decidcndi of a case, this does Dot appes! to be quita the eamo
method as tbst iD curreut use io practice. Ior in practico the
courts seem to pay more stteotio! to tbe judge's own Iormulation
of the rule oI lerv than Dr. Goodhart's test would allow; tbo
courts look st iiris, it seems, not just to discover tbe material
Iects but to discover the rule rrhich tbe judge tbought bimsell
to be applying. Oo the olher hsDd it is true that aoy eucb ruJe
must be eyalusted in tbe tight oI the facts coosidered by the
court to be materiol

\\'e have already seeo that rules oI larr. beseri on bypothetical
facts aae roere diclo. Cases may, horvever, be rlecided on ossumed

(,) Goodbsrt, Esnyt .in Juripudence and thc Comaon Laa, t.
. (&) ADd ol clurse rn rbe ligbi of tbe ireues raised io rbe plesdiops, For thormportaDce of thrs s€F s Do!! iD 69 L.e.n. Sl? oo rhe csse o'! Don" ,..r/amilron [19391 r K.B. sog, io rhjch g psssenger in " "". "uci tU1-a.l*i
tot_ da-coagrs Buffer.d iD BE sccideDt csu6ed'by tb-e driier.s iDt rication. The
oereodBot-! pleu oI rol?nli no'r ft injlgria \re!-rejected. Ii Fs. Ister suprelteillDar the dereDdaD! could har6 rocceeded on codlribulory neslisenc€. B',;r $e
)uo36 rE lDe c8sr poioted out i_E the Doto cjted tbat tb;r de'feico wag ueverplesded BDd coolil Eot rhere(olo i,rise.r81 qq
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obstrecttbo lacte ia questioa. Tlre fac[s iu Donoghue t. grcDrr.
8or could be described iq considerabte p"",.ri".nfi iy .r"rii8 ii"the delends!t toauulsctured a gloger.beer bottle. lpt ir d^ ^,,r ^the marLer wirh rbe remains 

"r " 
,l""rii*ri. 

".1 i;:;:i";:[:8isDces thst there was to lik
11i1 

t,. g"tyi" "* ;fi;; ;:llli::#",11,1T,X,.,,:,,lji ,,#'i,.;customer'8 lrieod drsok some o{ the gioger beer ".j U"*_l,U 
""a result. Or oae could stste th

th"t tbo dereuJaoi a-c;;;",;:; :"Jr.ffiT:,;Hi:,L:rJ:ii:i
could have Buticipated that eoothcr persoo *,ould 

",,0". fi".r'".a-result.and thab sucb a perEoD did .rn". f,",.r, 19j. 
-ii;;;;;;,

are \ye to abstrsci the facts?

_. V.yious methods of determiaiog lbe ralio Lave been advaoced.The '' reversal " test oI professor \\rambough 
";*;;;il;;;sboutd rake rhe proposirioD of l"* pu;;;";;iil"'j:il,

reyerse or negate it, 8nd theo see iI its ."""*"t *outa l""r-"altered the actual decision (/r). It so, then the DroDosiriah ir rh.tcrr0 or p8r[ of it; if the reversal would t""" 
^"a" *'Jii:"*""l"it is not. Ia other words the ,orio is 

" ,;;'rrr. ;;;;ffithe case rvould havo been decid
w r oot herp us io cases *b"." :1 ::f*"...:e This test, however,

*r"." 
"rr 

tr'"t i, ",,;;;;:r,r";""."";j.r'r";:lil:,f;;:f l;:,r;;:together with the or,tcr that v
,"b-..u 

" 
*,,, r;,"; ;;.;i',."1;'. [:i:, 

",i':,:, 
::',, ;.jJ"l :lj]lwe could leverse each regsoa separatelr, 

""d tlr" d".iri;;-;;;remai-o uoalteted, sinc6 i& coul.
Logicauy it migbt eeem ro", ,r"'"11" 

rest oD, th6.other g"ouDds

""i,u"1*13.","ui,;; ;;L*A:[J ji";:.'[Tj"fi 
; 
j: :H:,,,:arg.ued oD several grounds tbe judge will decide ,, "; ";;;i;;;;i:1 T:-.1r_:"d,*te.his views oa the remainius ;;;;.;;';il;4e,c urs lniG proposttloE of iew slone nill cous[i[ule tbe rofro.Sometimes, however, be will declare ,hr, ;"";;;;;;;"'::;;oo Eaore th8! ooe grouud, and here each p."p".iti""-;; *;;;;;bases tbe decisioa will qualif5.ss Ldtro (i)

h.f,l?;1,:rl#"jli:."1iL":tu,* di6ereo! reiers s! shicb rhe f&d!

n-1;.1,:,1,,,;i;i;,#,f; q"{iiiit,;i*tr:g,}*}:,r*
180
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Iacts. It_is opeu to the parties in a civil action to hsve a poiut oflaw decided as e preliminerv
ryp"ir"ii."r ;;.';,;il;. 1,,1::::'i,T:,,H:,:t": i::1,*j: i,;:which faced the courts witb thc question *t,ott,e., giuuo tle iactsalleged by rhe ploinrifr, the defenjant .*"d h"; *;y"J;;"'"#,"
negligcnce. Or ogaio tLe court maI givc a rrrlirg in l;;;;;i;rtdisposing c,I sll tlrc facts. ft may for instanccin"ta" ti"i"if.,u
l],ir;cilT l" entirled. to_ judgmenr rvirerher rtre f""t. ** A-","n\vrrnout, decjdillg rvhich thcv are. Agnin l,llc court rnay deal 6rstu'ith the larv and enunciate a certain rule, buI tlren find that on the
ll"t. 

rr,:.-,: does not app)y because tlrc dcfe rrdant *.", *lt,i,f ,rrn execption to it. This Irnoooneti in IIctll.i Ar1rr" O-i".-t ii.'r,l^f 
1l-lcr 

t P.ortncr_s 
!,ta. 1-1, *1,n,; rrre l{ouse of Lords held that, ifa person givos advice f. {,rother in tLe corr.sc 

"l;;;;;";;;;;;;:.--sional allairs:d such circumstaDccs rat u r,:osonable msu wouldk.-,. ;1,r, tlrr" ndvi..c is beirrg relicd on, rf.,"n tf ,"r" i. ";r';,;,rn tLe absence of aoy contra-ctual ,"tn,iourt,ip. io-t^U; ;;;ilr"b,". arc that the ad'ice is 96111; but that in t,h" p,'"""n, 
""* t"Ci"ij'..dnnt ha,l no sr.:ch duty tccause hu hn,l ,ji""ioi-"d ;;;;;;.,;;,It;;:.lris advice. linally there arc cases wlrere severai points sre raiscd,success on sny one of which will decidc tlre ""r".li f"""r. "J "r"p.rty. S.ppose tbe court, aecides ooe *1"; l;-I;;;;;^;; ;;"plointifi rurd the other in fovour

ment Ior th: (refeldsDt 
",""u ,"-1'- 

tl'u delcndaot, but gives judg-

f or h im (r) r; ;l; ;;;"-;;;":il::" iJ,i:i 11 i:,ff ffi I:::i;unnpcessory to the rlecicion nnd harl no part iu the ".".ii "*,",";ot it. All these cascs, where tLe court rleals rvith the law withoulfirsi finding the facts, differ from the normsl .itu"tioo *f"."lui"oI Iaw.is eouncioteti end applied to th€ fscts ", f";;d. ;;;;;;csses the lacts are assumed and in some the actual ,*; 
";;;;;to operBte to take the case out of the 

"uf" ", ,t"tui-Ufi;;;;:;thai iD s seDse the ruies stated are Dot Decess&ry for the ilecision.To rcgard them as obilcr rliclo however, would be uorealistic and

g+,'.,,,*#*,'t*Liim.;*,1*tq"t'"t',,:mffi
(n) A. lor iDstsoce iD p crry a, Kcnil?;ck,, Tronsprt [19i6) l W.I:.R.85.
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oofltrory to curreDt prsctice The. rule io Donoghuc t' Steoenaon

ii""tu,i,fy regarded as totio toL dicttm' end there is ovory reesoo
l|ff;;;';;; 

the r,le lsid tlowu in Hcdle v Bvrac'e caee will be

rooorded the ssme status (o)'*-ivi,"ro 
there are sevsrsl difierent judgments'-68 in.a cEEo 

-oD

.rro"l, ,lru ?dtio must be asccrtaioed from t'he judgmoDts ol wose

ii''r*,,,'. x tho final decisiolr. A disseotiog judgmeut' veluable

;"r,ii;;,;;';;ri it -"v be' caonot count es part or tho rclio'

ii.i, ',i"r.a oo ,J io tLe court'e reocbing their rlecisior' -It 
moy

il,,;;.';;;;;;;i"o"t th"t all the judse s concur io the docision

i,l'r'rn"rt oo" gives diflercnt reasoos Ior i[' In aucb & csse one

il, ,,,ri, ,"r,"-f t,r'r" odvico of Lorrl DuoeJin who said thst if -il i8

,"i.ir,i,' -O"t the rclio decidendi was' tltcn it is oo port ol a loter

;;;;;,;'",1*, to spell out *'ith greal difrculty t totio decidetdi io

ordor to be bouod bY it (P)'

80. Juttlolsl lo8sonlnd (q)

Wo ltsve seeu that sccordiDg to the declaratory theory ol law it

is Do psrt of o judge's Iuoctiou to create rules of law : his ooly tesk

i" i^,1""r" ol,esdv- establisLe'l rules lo deciding a csse' tberelore'

11tl,"'"ti'";;; d'" ," to ssce'taio tbe relevant rule aod cpply it to

il"-i""* "f the case On Ihis view judicial reasoning a8aumco o

lalrly eimple eyllogistio form ot the lollowiog PsttorD:

l. All fact situstions of type A eotail legal consequeuco B

2. This is a Isct situstion ol type A'

8. Therelore the legal coirseqr-reoce ie B

It is true that this form of srgument is used by ltwyors both io

anrl ttutside courts in all those numerous ingtsnces wb€ro tbe lew

;-il;;l; J"".; .od we have seen thst theso aro for moro

nlt'**,'rtffi :i$l',i'i:#lttfitttrii'il'Lt'f''il*'!il*
i"'i'.i iit [i#iry irrcdcot supro' p 176-'-- 

fJ r"'ir.. tniivn ttc2el A C .t' 't is

trftftf#iffitfffi**r;#jtt#. 18s \s
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cornmoa thou tbe Americalr reslist would sllow. For io tho vast
majority of caseg the rule of law that epplies is obvious and clear
euough Lo allow us simply to subsume the lacts oI ..he csse under
the rule and drow the consequence automatically.

In the rarer case, bowever, where tbe law is uot clear boJoud
doubt, this mechanicsl type of reasoning will not su6ce, because
iu order lor it to sulEce it is necessary that bot[ oi i,he premises be
cleer. But in the,uncertain case where the court hos to bresk new
ground, this will not bs so. It moy be that, ths first prernise is
uaclear: there may be no well-estublished rule thot situations oI
type A entnil coDsequeuce Ii io this coutext, so tbst the court,s
msin tssk will be lo try and work out just u,bat, this rulo should be.
Irt Rylandc v. Flctcho (r) for instance there was no rule aireoily
in eristeace to tLe efiect that if a persoD occurnulates on his lani
onything likcly to do hnrrn if it cscapcs, then )re is lieble if it
escopes and causes darnage; anrl thc court's probleo in that case
was to develop just 6uch a rule. Ooce tbis is done, wo have our
6rst premise end mey be abte to apply the syllogism sutomsticolly,
but ia cases creatiuS Dew law the chief diEculty is to ostablish tbe
premises of the syllogism: the court must decide vhether lact
eituations of t"r'pe A do entoil coosequeoce B.

It may be, hou,ever, that though the first premise is clesr, the
second is not. While the geoerel rule mey be we estsbliehed, it
rray not be certaiu wbether the faots ol the preleDt ossc briDg it
*ithlu the rule. We hgve already cousidered eramples ol this witb
.elerence to ststutory intcrpretatiou. A statute may lay down a
cleer rule concerning driving without iusu.slcc, but the cose belore
tbe court may raise the questiou whetber whgt this detendeut did-
steering a car oD tow-couots as driviog withiu tbe rule. This type
ol uocertointy cau arise equolly well with common law rulos. ibe
common lorv provides for iostaoco tbat iI o wild animal escapes
aad does damege, theu the persoo in coatrol of the soioal is liable.
The case of li'Quaket t. Goddad. (r) bowever posed the problem
whether s camel quali6ed as a wild aoimal lor the purposes o{ the
ru"le i Behrcns v. Bctttam filillc Citcus Lld. (r) tumed psrtly on
rvhetlrer c traioed circus elepbant came within tbe rule. IE such

(, 0868) L.B. 3 8.L.330.
(.) [rc{o] I (.B. 68?.
(r) [1057] 2 Q.B. r.
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cesos the court'! problem is to- establish tho second promiso' to

Iii"-*i",r,* this particurar ract';:'i::lJ:,t"Jo 
"li"o ","usiDce courl,s oaDDot use dedr

,,J,'"";"",;;;;,"";;","-::ll','J"liTJ::1ir';;1"ffi li:i'iX
ioes o judgo arrivo at o decrsroo ll

rersouiog ie uot puroly Jeductlvo EAy tetnpl us.!o imagioo it to bo

iii"""iiri. 
'i 

'a 
rit,,"" 

-'"a'oniog 
takes tlro lollowiog form:

l. Ar A, A!,. . A. ists'

2. Thereloro rll A is B'
(Or 2A. 'flrsroforo this A-A"" - is I))'

:;,"-" ";.;-; thcn. wherebv wo arguo from thc observerl to

,h"';";""';;;;i, ;.,ncludiog tbnt'somc quslitv lound to re'r'lo rn

lii"i."".t-i ,t,,,',,r't'rs o[ a'closs rnust therefore rcsidc in nll mem'

;;;;';, UrrliLo 'leduction 
it' mov lead to erroneous colchrsions'

il l;;""iJ;;"; rnnv sltow thst' tho quslitv does'.Dot exLe.Dd 10

il il;;;";,it;"mb"ers; in other words iho geo€rslisstion m6y bo

*tou*r. 
l,ruo tlrnt j,rlicial reusooing may to some erleot resesrblo

t"d;;;; 
-;; 

iiui" ndt t' r'tctchct ror erample we cao see tne

Jr.i ti.",r, lniut thE f""t thst there wcre rules r':gardiog the

H;. ; #d ;rr d v a.o'r s o th er. tl 
i:f il 1""'"::lj'r*"Y"r'":"':11fi

s rule lor all tlting'r whose esceP

il;"^;;'u,r-; ;": ..'".":t '""';'jf 
" 
ij:;ff:: 11"T't":l:

reasouiDg would exist if for cxt

covered a rulo abotrt the escapc ^f cattle' a rule (or fire' snJ rules

lorveriousotberthings,$'eDtontoinferthatinEaglishlaw.tbere
i, 

" 
,iri"i rrr" ,"t"rd iirg el) tlrings whose escepe might ceuse harm

ii*-""irc" bere that itrrther evideoce abouI English low migbt

"u-*-ii" "oo"ru"ioa 
to be wroog lu s cose like Bylondr' v'

"r'rr"Urt"n"",t' bowever' thcro is 
-so 

sucb possibility thot further

";il;;;;;;;;;" 
thc rrrle devclopetl to bo wroDs; ror hcrs the

;;;;.;; inionin'1 tt'nt Eoglisl la*' contaios. such a rule; it

wrs dzciding thal' Iiuglisir la* rlall contsin this rute'
"- fi;;;li"" do", 

'" 
iutlgo look at iu order to decide a caso Do[

"fr"Jy """*"a 
by an exiitiog rule ol law? Ea lrypotleri there is

' no bindiDg suthorily to provroe him with a cloar eolutioo Never'

ii"f-*. *'" "f tbe most iaportsnt fgctors to bs taken islo accouut

-iii" ii" -tturg law' Io' iudici'l lawmakiug ilifrers Irom legis-

ilt"l"t" "ii ,i?""" u'u t"tt"' starts hith a clegn elats rnil cau

4. 185 q6
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s,Dd sub-divide the Iaw iulo vsrious bruocbes' sucir as 
"be 

lsw of

i-ropu,ty, th" crimioal Iarv and so on These' )'rorvever' Iar lrorn

[.iig "",iray unrclated' are conDeuLed at various points by

coaclepts, orUict occur aud 6guro in seversl of the difterent

br"o"L"r. Thus tbe coocept oI " possessioo " plays ao importsot

.oi" i" tUu Isw of proPeriy, in laodlord sDd teDBEt' io tbe law oI

l"r"uoy "od 
ia the iorts o! trespass, detioue and 

.cooversioD'
Iodeed it is by using aod developiog such concepts th&t l8wyers

""o 
oo"lyr" "o,l 

o.g"oir" rvbat uould other\\'ise be a bervilderiog

or"r, of il.p"."to .ules aod regulatious into some sort of !siionsl

system anrL order, Not uonaturally then, iI a case with a. oovel

poiot io,,ol"., a certaiu legal coocept, ihe judge may 
1o-n-sidL 

tlte

m"eniog of tbis concept aod its spplicatioD iu various fields of law'

Rut] os Prolessor Lloyrl hrs poiuted out, coocepts are good

servaots but bad masters (ur). Out of rules, originolly designed to

6t social needs, have growu coDcepts, s'hich theu proceeil to tako

oa a life of tbeir owu to tbe detriment oI legal developoent' Tbe

resulling " jurispru<lence of coDcepts " produces I slot-machiue

"pp.or""h 
t,lerr whereby nerv poiots posing questioos of social

poii"y 
"." 

decided, not by relerence to the uoderlying social

.itrutioo, but by refereoce to the meaoiDg aod definition oI the

legal coocepts involve<}. For exsmple, the question wheibe! s

member should be able to sue his trade union iovolved imPortatrt

social questioos concerolog tbe relatioos between a membe! 8Dd

Iri" uoioo. Whst rvould be tbe efiect of aoy decision on this

questioD oD labour relatioos 8Dd oo the trade uniou movement?

iVbat does justicc requile io terms of IsirDess to sod protectioD ol

tbe iadiridusl? Larvyers, however, ere inclined ta approach tbe

problem from a conceptual staudpoint arguiog that since 1la1
an unincorporaleil associatioo is merely a grouP of individuals all

parlies to a contract, theo to allon' 8, roember to sue bis union

would be tantnrnouDt io allowiog e maD to sue himsel{ This

tormalistic a priori approacb coo6oes tlte lorv in a strait-jacket

iDstead of .peroiltiDg it to expaod to meei the nerv needs and

requiremeots ol changing societY,

Courts, tbeu, sbould look in sucb cases, uot ooly et existiug

law and legal concepts, but at tbe broader uoderlyiog issues of

policy; and io fact judges cau be seen payiDg increasing EttentioE

(gLl'lo$, Ttu ld.o ol Lato, ng at ..q.
18?: q7
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fraore wbatever rules policy suggests, th6 former *orks tvithio
tl.rc fraroework of eristing law, rvbich, though not dictating tbe
ans\\'er, ma): nonetheless limit the rsDge oI ansiiers rvhich the
judgc cao give.

lixisting lau'u.ill be relevant to the decisiou iD rsrious difterelt
w{r)'s. Io deciding a Doyel poiot, a court ma.y fiDd it helplul to
coosider pcrsuasivc Butborities in the shape oI foreign decisious
s')rich caay show horv oth;rr ;urirdictir,ns bave solved ihc problem
io question. tr{ore irnporraot perbaps arc decisious r,I thc domestic
lorv oo.ql65q)y rclaled topics. l)otoghuc r,. Slrucnoor (u)
had decide,l tlrri o,uuou1u,,l,ure! o!r.es a dutr. of carc to tle
ultimste consumer. Io l{ollrcot v. Noaol (u) the question sas
\rlrcLl)er s repairer os,erl a dut,r of cnre to third portici rvho might
L,c in;rrred us a rcsrrlL of ncgligult r\:l)rir rr.ork. Clcurlr thc L,o
cases are diflererrl, .r r:1, close enougir for tlte court to proceed by
annlc,gy to spply tl)e nrle..,ncernrn, rnanufacturer's IiaUitity to tl"
ta:,c ,f repoirers. In ti)is \!aJ, the 06.,111a tr.v irar.riug similar rules
for analogous cases, lrrot]t.)le cousistency anrl uniformity io law
rad delelop in fact broad priociples *.hich serre as tl:e uoderlying
basis of the rsrious psrticular rules.

- .A.rririog at a decisioo b.v aoalogv l.ith cristing ruJes pro.r,irlcs a
Iairly obvious erample of tl:e s,ay in.,vhicb eristiog l"rv is takea
iuto accouot. There is, )ron,ever, enother way io ivhich existiog
larv may be rclevant to the decision. ,\ decision in one b.ancb o'f
lsrr is not an isolated tact but is something tbat may have reper-
cLrs.it,os on other parts of the lorr. Conrideration for oxample of
llre pr,rblem s.trether a party caD be estopped by u p.onri"u as
opposrd to a statemeot of fact q,ill raise questioos beyoncl tbe
bounCrries of estoppel itsell, because oI the efiect that tie accep.
tan.e of estoppel in such cases would beve on the doctrine of,'.'n-iJrratioo in contract The qrrestion u,hether there should be
Irnl,ilitl.for negligc:rt strr,,mpnts csDDot bc divorcerl eEtirelr fromI " ns.dpratioo of tl,e Lr' .f,leceil, since the existence of Iiabilitv
in negligence maJ| enti:el\ ubriotc rbc necessitv of o tort ol cleceit.
A decisioo io s ciril actioo for conlersion may have fundamental
effccts otr the Iaw ol Iarcet,v.

This is au aspect of the role played in law b-v leeal coocepts.
For practical aod theoreticol purposes il ptores-useirl to dioide

{g) tlg}21 A.C. 6S8. (!) (1935) 51 7.L.n.,5 .
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to such matters as tbe possible eEest ol r decigiou oos way or the

other ou commerce, on iodustry, ca labcur relationt' oo aociety il '

generel. When coosiileriog whether or Dot to inPoso liobility lor
iegligeol atatemcots, the courts bats discussed the eEect o[ such

on impositioo on professions whoso busincss cousiste largely io

giving adtice. Wheu laced with such probleos os wbet'ber s

co-paoy la.g"ly cortrolled by eoemy sherebolders brs eoeoy

character, courts have beeo less coacerned with the legol ilockine

tbat s compaDy is a seParate person lroro its members than witb

the practical results oI allowiag such cooploies to caBtiDuo thoit

opetstioDs iD time of *ar (r). But while this mor€ eEPiical

approach is lo be welcomed, two corameuts may be made' First,

iuiiciat ioquiry inio tbe geoeral effects of a proposed decisioD teDdg

itself to bi of a Isirly sPequlatice oature; unliLo the Supreme

Court of the United Statcs, xbich will coasider Iactuol eti<ienco

on erch matlcrs, Euglish courts coufiue themselles to drewiug

cooclusioos frorn common sense and their owo koo*ledge eboul

such matters. SecoodlS, it sirould Dot be forgotteD th8i oDe socisl

need may be i)re need lor a reasonsbly logicel, i c , coasisteut

system oi lau. Too much regard lor policy eod too little lor legel

coosisteocy ma5 result in e coohrsing aod illogicol compler ol

contrary decisioos; aod while it is true th8t " tbe lile of tbe law

has noib""o logic, it has been experieoce " (y) aud that *e sboulil

oot wish it otherwise, aevettheless s'e should tenember tbat " Do

system of law cao be rvorkable if it h8s Dot got logic at the roo: ol

it " ( z).

Ceses involviog novel poiots oI l8s', theo, csses of first imPros'

sion. have to be decided b.v relereoce to severa.l thiogs' Tbe judge

must look 8t eristiDg law oo relatad topics, 8t tbe practical mcial

results ol aoy decisioo he mskes. sDil 8t the requiremeots of

fsimess sDd juetice. Souetimee these will 8ll PoiDt to the ssme

conclusioo. At oLbers each will pull in g difiereot, direction; auil

here the judge c8D oaly weigh ouo factor sgsi!8t 8Botber on'l

rlecirle betrveeo them. The rationality of tbo juilicial process ia
such cases consists in Isct of exPlicitly antl consciously weighiog

the pros ari.i cons in order to arrive at o cooclusioo

(r) Scc Doinrld Co, Lld. t. Co^!in.^l6l Tytc c'.d Rtbbet Co. (Ol' 8'iloin)
r-rd. n9l6l 2 A.C.307.

t"i g"t--... Tt. Cofl'l,r.on Laa.l.
iii p"it"ii xaio lo Hcdlcy Bynw 4 Co.1. H.lLt [lgcr] A.c. a05.l 616.
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